Google 


This  is  a  digital  copy  of  a  book  lhal  w;ls  preserved  for  general  ions  on  library  shelves  before  il  was  carefully  scanned  by  Google  as  pari  of  a  project 

to  make  the  world's  books  discoverable  online. 

Il  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  thai  was  never  subject 

to  copy  right  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  dillicull  lo  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  lo  a  library  and  linally  lo  you. 

Usage  guidelines 

Google  is  proud  lo  partner  with  libraries  lo  digili/e  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  lo  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  panics,  including  placing  Icchnical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  n  on -commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  thai  you  use  these  files  for 
personal,  non -commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  lo  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  lile  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use.  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 

countries.  Whether  a  book  is  slill  in  copyright  varies  from  country  lo  country,  and  we  can'l  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  I  lie  lull  lexl  of  1 1  us  book  on  I  lie  web 
al|_-.:. :.-.-::  /  /  books  .  qooqle  .  com/| 


J 


t 


■^ 


7 


/  >l  -; 


GENERAL    ABRIDGMENT 


IUto  ana  equity, 

ALPHABETICALLY  DIGESTED  UNDER 
PROPER  TITLES; 


With    NOTES    and    REFERENCES 
to  the  WHOLE. 


By   CHARLES  VINER,  Es^ 

FOUNDER    OF   THE   V1NER1AN    LECTURE    IN    THE     UNIVERSITY 
OF   OXFORD. 


FAFBNTE    DEO. 

THE  SECOND  EDITION. 
VOL.    VI. 


tonooii:  ■ 

PRINTED    FOR 

G.  G   J.  an»J.  ROBINSON,  T.  PAYNE,  E.  and  R.  BROOKE, 

T.  WHIELDON,  andJ.  BUTTERWORTH, 

AND   L.    WHITE,   DU.LIH. 

U.DCV.XCII. 


TABLE 


OF  THE 


Several  TITLES,  with  their  Divifions 

and  Subdivifions. 


p. 

3 

& 

4 

K. 

4 

t 
A. 

5 

f 

7 

c. 

9 

D. 

9 

E. 

lO 

Page 

COnnfance  of  Pleas 
Removal.    What  a  good  Canfe.  O.  i 

Refummens. 

Pleadings  after  Removal.  -  - 

Lies.     In  what  Cafes.  - 

Removed.     What.     On  the  Rcfommons 

Its  Original,  and  how  considered,  and  of  what  it 

Connies*  •  • 

What  is,  or  may  pals  as  foch,  and  by  what  Words; 
In  what  refpeft  Copyholds  partake  of  the  Nature  61 

Freeholds.  •  • 

How  it  differs  frpm  a  Cuftomary  Freehold 
Of  what  Things  it  may  be.  . 

Grants* 

What  mall  be  faid  to  pafs  by  the  Grant. 
Things  excepted  or  refcrve'd.  -  •        F.         12 

By  whom  it  may  be  made. 
By  Domini  pro  Tempore,  or  Perfons  not  hav- 
ing lawful  Titles.  -  .  G.        13 
Good, 

Where  the  Manor  is  divided.  -  H.        20 

By  Jointenants.  -  ~  *  I.  21 

Voluntary  Granti,     Good*     And  how  con  fide  red.    K.         a  1 

To  whom  it  may  be  made.  -  -  L.         22 

At  what  Place  it  may  be  made.  *        -         L.  2.    22 

How.  -  .  -  -         M.       22 

Several  Copyholds  by  one  Copy.  -  N.        23 

Operation  of -the  Grant,  and  what  paffes  thereby.    O.        24. 
Catom.    Pnrfnance  thereof.     What  is.  -        P.         25 

Pleadings,  -  -  P.  2.    26 

A  Grants 


it  A  T  A  BLE  of  the  feveral  TITLES, 

Coptftyib                                                            ,          Page. 
Grants  in  Reverfioo.  In  what  Cafes.  And  Plead- 
ings, a  •  -  P.  3.  27 
To  whom  Copyhold  granted  for  his  own  Life, 

and  the  Lives  of  others  (hall  defcend.       -     P.  4.  28 
In  what  Cafes  the  Lord  may  retain  as  an  Occu- 
pant.            -              -                -            -     P.  5.  28 
Where  the  effete  granted  (hall  be  fubject  to  the 

incumbrance  Sec.  of  the  Lord*  -  Q^  29 

Power  of  granting  it  deftroyed.  -        -         R.  31 

fiv  what  Act. 

By  the  Inheritance   being  fevered  from  the 

Manor.  -  •  -  S.  33 

Decrees  in  Equity  as  to  the  foregoing  Heads* 

relating  to  Grants  of  Copyholds,             -       T.  34 
Surrender.     What  it  is  ;  and  how  confidered.       U.  3$ 
At  what  Time.                -            *                   •  W.    -  36 
Place.                *                .                             X.  37 
Where   there  are  feveral  Surrenders  of  the 
fame  Lands  by  the  fame  Perfon,  to  differ- 
ent Ufes,  which  (hall  take  place.         -       Y.  38 
What  amounts  to  a  Surrender.         -         •         Z.  40 
Of  what  it  may  be.            •                             A  a.  42 
To  whofe  ufe  it  may  be.            -                      B.  a.  43 
By  whom,  and  to  whoro.        -            -           C.  a*  43 
Feme  Covert,  Infant  &c.        -          -      D.  a.  44 
How. 

Conditional  and  changing  the  Eftate.     -   E.  a.  45 

By  Attorney.  -  -  F.  a.  47 

How  the  Attorney  (hall  do  it.         -      F.a.  2.  48 
Without  faying  to  whofe  ufe.  , 

How  the  Admittance  may  be.    -     G.  a.  48 

Abfolute.     To  what  Lord.     Difleifor.      -     H.  a.  50 

■*   To  the  Ufe  of  a  Will.  -  -        I.  a.  50 

Take.     Who;    by   the   Description.     And 

what  is  Certainty  fufficient.  -  K.  a.  c  1 

Neceflary.     In  what  Cafes.  -  L.  a.  52 

Want  of  Surrender,  or   defective  Surrender 

fupplied.     In  what  Cafes.        -        -        M.  a.  53 

Ope  radon  and  effect.  -  -  N.  a.  59 

Difcontinuance.     In.  what  Cafes  it  (hall  be    O.  a.  60 

In  refped  of  the  Eftate  of  the  Surrenderor.  P.  a.  61 

.    Manner  of  the  Surrender.  -  Q^a.  63 

Limitation.     In  futuro,  and  to  Perfons 

uncertain.         *  -  -  R.  a.  63 

What  paffes.     By  what  Words.  •        S.  a.  6j 

Bound  by  a  voluntary  Surrender  made  out 

of  Court.  -  *  T.  a.  70 

Prefentment  of  a  Surrender,  and  at  what 

Time. 

Entry.    Good  or  not.    Variance         *        W.  a.  72 

Not  prefentcd.     What  Effect  it  has.        •    X.  a.  73 

Relieved  in  Equity.  -  -  Y.  a.  74 

What  Effect  a  Releafe  or  other  Deed  will 

have.  -  -  Z.  a.  74 

Pleadings 


With  their  Divifipns  and  Subdivisions; 
Coppfcold.  Page* 

Pleadings  Surrenders.  -  w       A.  b.       76 

Admittance. 
.  Where  the  Eftate  mall  be  in  the  Perfon,  who  has 
Right  to  be  admitted  Tenant,  before  Admit* 
tance.  -  ^  -  -  B.  b.         77 

la  what  Cafes  the  Eftate  fhall  not  be  out  of 
Surrenderor  till  Prefentment  or  Admittance 
of  Surrenderee.  -  -    .         -         B.  b.  2,     78 

In  whom  the  EH  ate  (hall  be  fa  id  to  be  before 
Admittance  of  Surrender* e,   and    whether, 
when  admitted,  he  (hall  be  faid  in  by  the 
Lord,  or  by  Surrenderor  -  C.  b.        79 

Entry  before   Admittance.      By  whom ;    and 

how  feifed.     And  what  they  may  do.  D.  b.         80 

What  (hall  be  faid  an  Admittance.  -         E.  b.         8? 

According  to  the  Surrender ;  or  How  the 
Lord  is  confidered  as  to  his  Power  of  ad- 
mitting, and  whether  Admiffion  is  differ- 
ent from  the  Surrender,  How  it  (hall 
operate.  -  -  -  F.  b.        84 

Neceffary.     In   what   Cafes.     And  the  E(Te& 

thereof.  -  -  -  -         G.  b.        87 

Where   the  Lord  may  in  force  a  Mortgagee 

Surrenderee  to  be  admitted.  t  -  H.  b.       89 

New  Admittance.  -  -  I.  b.         89 

What  pafles  by,  it.     How  much  (hall  be  faid  to 
pafs   by    the  Surrender,  and    the   EfFeft   of 
an  Admittance,  though  on  a  void  Prefent- 
ment. •  -  -  I,  b.  ?,     90 
Good* 
By  whom  it.  may  be.             -             -            -     I.  b.  3.     91 
When.             -             -             -             -  K.  b.        92 
How                -                 -                m                L.  b.         92 
By  Attorney.                 -                 •                  M.  b.        93 
At  what  Place.             •             •                            N.b.         94 
In  refped  of  the  Eftate  granted.             -            Ob.         96 
Of  one  enure  to  another.                    -                   P,  b.         97 
In  Cafe  of  Death  of  surrenderee  before  Admit- 
tance.               -                                            Q^b.       98 
Where  the  Cuftom  is  to  defcend  to  the  youngeft 

Son,  or  is  Gavelkind  &c.  -  -    R,  b.        98 

How  far  it  is  binding  to  the  Lord  -  S.  b.       ico 

Relation  ;  to  what  Time.  -  -  T.  b.      100 

Pleadings  of  Admittances.  -  U.  b.       101 

Fines.  , 

In  what  Cafes.     And  to  whom.  -         W.  b.  102 

How  much  (ha'l  be  paid,  and  where  one  or 

feveral.                -                 -  X.  b.  10$ 

Certain  or  uncertain.             -  -             Y.  b.  107 

AffeiTed  or  demanded.     How.  -           Z.  b.  108 

When  due.                 -                .  •           A.  c  109 

Remedy,  for  them  by  the  Lord.  -          B.  c  I  ? o 

For  whom  after  the  Lord's  Death.  -         C.  c.  112 

Forfeiture. 

In  what  Cafes,  and  the  Effcft  thereof.  D.  c.      1 12 

A  2  What 


vi  A  TABLE  of  the  fevcra!  TITLES, 

Coptfjnto.  '  Page. 

What  is.  •  -  -  E.  c.       118 

Mi'feafance.  -  -  F.  c.       118 

*  As  making  Leafes.  -  -        G.c.      119 

Exceeding  the  Licence.  -  H;  c.    '  121 

By  making  a  Grant  &c.  as  at  Common  Law     I.  c.        122 

Committing  Wade.  -  -  K.  c.        124 

By  Inclofure  or  Bailding.  -  L.  c.       126 

Treafon  or  Felony*  -  •       M.  c.      127 

Nonfeafance. 

Not  coming  in.     On  what  Summons  or  Notice. 

And  how  Advantage  may  be  taken  of  it.         N.  c.       128 
Re futai  to  do  Service.  •  -        O.  c.       132 

To  pay  Fines.  -  -  -         P.  c.        133 

Nonpayment  of  Rent.  -  •  Q_c.      136 

By  what  Perfons.     Infant,  Non  Compos  &c.  R.  c.       137 
Perfons  not  in  Pofleffion.  -  R.  c.  2.  1 38 

Of  one  the  Forfeiture  of  another.  -  S.  c.        139 

Who,  as  Lord  &c.  (hall  take  Advantage.  T  c.       141 

At  what  time  it  may  be  taken  -  U.  c.       145 

Where  one,  and  what  Tenant  (hall  take  Ad- 
vantage of  the  Forfeiture  of  another.  X.  c.      144; 
Of  how  much  it  (hall  be.                -                   Y.  c.       146 
Of  Part,    in  what  Cafes  it  (hall  be  of  the 

whole.  -  -  Z,  c.      146 

Difperifation,  or  Excafe   thereof.      What  is; 

and  by  whom.  -  •'-  A.  d.       147 

Entry  by  the  Lord.     In  what  Cafes  without 

Prefentment.  -  -  B.  d.       ico 

Relation.     T]o  what  Time.  -  C.  d.       151 

To  the  King.  -  -  •    D.  d.       151 

Equity.     Relief.     In  what  Cafes.  -        E.  d.       152 

Proved      How,    .  -  -  E.d.  2.  154 

Ex'tinguiihment  thereof.  -  -  F.  d.       154 

Of  the  Incidents  to  it.     Frank-Bank.        -        G.  d.      155 
By  Forfeiture.  -  -  -     H.  d.      160 

Lord. 

Sufficient  to  give  Licences.  -  -       I.  d.        161 

A&ion*  and  Suits. 
What  Tenants  may  have  in  general,  in  refpeft 
of  the  fame  Land. 
,  Again  ft  the  Lord. 

Implead,  or  be  impleaded.     How. 
By  the  Lord  again  ft  the  Tenant.  - 

Ads  of  Parliament. 

Extend  to  Copyholds  ;  in  what  Cafes. 
Agreements. 
Between  Lord  and  Tenant. 
Between  Tenants  and  others  relating  to  Copy* 
holds,  ... 

Attorney.     What  Services  may  be  done  by  At- 
torney. -  • 
By-Laws.             -                 •  -  r 
Charitable  Ufe#. 
Common.                •                - 
How  Lord  or  Tenant  are  interefted  therein. 

'  t  Cottage* 


K.  d. 
L.  d. 

M.d. 
N.  d. 

161 
164 
166 
168 

O.d. 

168 

P.d. 

!77 

Q^d. 

i7i 

R.d. 

S.  d. 
T.d. 
U.  d. 
W.d. 

'79 
180 

180 

181 

182 

"With  their  Division*  and  Subdivifioni.  yii 

Cottages  builton  the  Walk.  •  X.  d.      183 

Court  Rolls.  ' 

What  Intereft  the  Tenant  hat  in  them.        -     Y.  d.      183 
Cuftomary  Court.  •  -  Z.  d.      18+ 

Cttfioms.     Good. 

Proved.     How.  -  -  •     A.  e.      185 

Purfued.     In  what  Cafes  they  muft  be.  A.  e.  2.  186 

Good,  and  Extent  thereof.  General  or  fpecial.  A.  e.  3.  187 

Untffual  and  interfering.  -        -        A.e.  4.  190 

Deicent  or  Porchafe.  -  -  *        B.  e.       191 

How.    Poffeffio  Fratris.  -  -     C.  e.       191 

Diffcifin.     What  is.  -  -  •  D.e.       195 

Dower.    In  what  Cafes.    And  how  recovered. 
Entrails.  -  -  -  •  E.  e.       19$ 

By  Statute  De  Donis  &c.  -  -     F.  e.      197 

By  what  Words.  -  -  •        F  e.  a.  202- 

Docked  or  barred.  -  •  •     G.  e.     202 

Pleadings  &c  -  *  •  G.  e.  t.  207 

Fines  levied  of  Copyholds.  •  -        G.  e.3.208 

Frank  Bank.     And  Tenancy  by  the  Curtefy.    In 
what  Cafes;  And  what  it  is;  And  how  confidered.  H.  e.      209 

Widows  of  what  Perfons  wall  have  it.  H.  t.  2 .  2 1 1 

How.     And  Pleadings.  •  -  •         He.  3.  211 

Guardian  of  Infants  Copyholders.  Who  (hall  be*  L  e.       113 
lnfranchifemcnt. 

The  Effc&s  thereof,  either  as  to  the  Land  or 

the  Efiate  in  it,  or  the  Incidents  thereto.      K.  e.     213 

Equity.  -  -  •  K.e.2.  215 

Jointeoants  and  Tenants  in  Common.  -        L.  e.      215* 

The  King.     In^vhat  Cafes  he  (hall  have  Copyhold 

Lands.  ...  L-e.  a.   216 

Leafes  by  Cuftom,  and  without;  and  who  bound 

by  them.  -  •  -  M*  e.     2 1 7 

By  Licence,  and  without.  Good.    Aad  how  it 

operates.  -  -  -  N.  e.      218 

Pleadings.  ...         N.e.2.  219 

Lord  of  the  Manor.  His  Power  as  to  determining 

Difputes  between  the  Copyholders.  -        N.e.  3.  219 

Lanatick,  Ideot  &c  -  -  N-  c.  4.  220 

Mortgages  and  other  Charges.     How  they  (hall 

aiFeft  a  Copyhold.  -  -  O.  e.      221 

Prefcription  by  Copyholders.  Good.  And  How.   P.  e.      223 
Remainders.     Limited  How*     Good.     And  of 

Contingent  Remainders.  •  -  P.  e.  2.  224 

Rent  incroached.  -  -  Q»e.      225 

Trees. 

Intereft  of  the  Tenant  in  Trees,  Sanding  or  cut, 

or  Windfalls.  .  •  -  R.  e.       225 

Lord's  or  Tenant's  Power  as  to  cutting  them  down.  R.  c.  2.  227 

Remedy  for  Tenants  as  to  Trees  cut  by  the 

Lord.    And  Pleadings.  -  •        R.  e.  3.  229 

Forfeiture.    What ;  And  in  what  Cafes.  R.  t.  4.  220 

Trufts. 

What  mail  be  faid  to  be  a  Truft  of  Copyholds. 
~  And  Cafes  concerning  thenv  -  S.  e.      231 

XJfes  limited  where  Good.    How  conftrued.         T.  e.      232 

Pleadings 


▼in  A  T  A  B  L  E  of  the  feveral  TITLES. 

1 

CoWJJOftK  Page* 

rltadings.               -              -               -           U.  c.  23  5 
9                       Wills. 

Good*  And  what  Words  in  Will  extend  to 
Copyholds  where  Teftator  held  Freehold  and 
Copyhold,  -  -  -     W.  e.     235 

Equity. 

Of  Bills  in  Chanccy.                -                -         X .  e.  2  39 

Difputes  between  Lord  and  Tenant.         -        Y.  e.  240 

Coroner. 

His  Antiquity  and  Qualification.  -  A.  242 

Ele&ion.  -  -  -         B.  243 

Duty  and  Authority.  -  -         C.  244 

Authority;  Where  joint  or  feveral ;  And  where 
the  Alt  of  one  &c.  is  effectual,  and  fliall  bind  or 

charge  the  other  D.  247 

Inquiilrions  before  him.  -  E.  248 

Travcrfc  thereof.  -  -  F.  253 

■  Punifhed  for  Mifdemeanors  in  his  Office  in  Civil 

Cafes.  G.  254 

Where  writs  (hall  be  directed  to  the  Coroners-       H.  254 

Difcharged  or  Removed  ;  For  what  Caufe.     And 

How.     And  what  determine  his  Office.  F.  255 

Punifhed.  -  K.  256 

Corporation 

Commencement  thereof.  By  what  Means  ;  And 
by  what  Words  and  Names  ;  And  by  whom  & 
e  contra.  And  of  the  feveral  Sorts.  And  of 
what  Perfon  or  Perfons  it  confifts.        -         •    A.  25$ 

What  it  is.  -  -  -  A.  2.      258 

By  whom  made.  •  -*  B.  259 

Of  what  Perfons.  -  -  •  C.  260 

Of  what  Place.       .         -  -  -     D.  260 

Of  what  Name.  -  -  -    E.  261 

By  what  Words  -  -  -  ,F.  263 

Incidents. 

Without  Grant  or  Prefcription  -  G.        .  265 

What  they  may  do,  and  what  mud  be  done  un- 
der the  Corporation  Seal.  -  G.  2.      267 
A&s  done  by  them  good  or  nor,  being  not  done 

by  the  whole  Body.  -  G.  3.     268 

Grants  to  or  by  a  Corporation,  and  by  what 

Names  they  may  take  Mifnofmer  &c.  G.  4.      270 

Good  or  not.  -  .  G.  5.      274 

To  what  Perfons  it  mail  be  faid  to  extend.         G.  6.     275 

Actions. 

Obligations  and  Contracts  made  to  or  by  Cor- 
porations liable ;  Who,  where  the  Head  is 
removed,  and  Pleadings.  -  -       G.  7.      276 

Founder.    Who.  -  H.  277 

Capable  of  what.     Confidered.     How.        -        H.  2.      278 
Di Ablution  and  the  Effect  thereof.  -  H,  3.      279 

How  and  by  what  Act.  -  •      I.  281 

Cuftoms. 

Confirmed.    How.  -  «  1. 2.       28{ 

New  Charter  and  Effects  thereof.  -  I.  3.       284 

Heading?. 


With  their  Divifions  and  Subdivisions,  ix 

Corpomion^ f  Page. 

Pleadings.  -  •  -  1. 4.  287 

What  they  may  do  without  Deed.  -  K.  287 

Deeds  by  them.    How  to  be  executed.         -      K  2.  291 

What  Actions  or  Remedy  the  Succeflbr  may 

have  for  th  ngs  done  in  Time  of  his  Pre- 

ceflfor  -  -  K.  3.  294 

What  (hall  go  in  Succeflion.  -  L.  494 

Election  and  Amotion  of  Officers  or  Members ; 

And  at  what  Time ;  And  How.  -  M.  294 

By  Virtue  of  a  New  Charter.  -  N.  297 

Pleadings  by  or  againft  Officers  as  to  the  Election 

&c.  -  -  O.  298 

Property  of  Goods  of  Corporations  in  whom  it  (hall 

be  faid  to  be.     And  Pleadings.  -  O.  2.  298 

Actions  by  or  againft  them*     What.     And  how 

liable  in  their  private  Capacity.  -  P.  298 

Names.  By  what  Names  they  ihall  fueorbe  fued.  Q_  299 
By  or  againft  a  Corporation,  and  one  of  the 

Corporation.  R.  304 

Inter  fe  S  304 

Joinder  in  Alliens.     In  what  Cafes,  or  not.        T.    '  305 

Appearance  of  Corporations  to  Action*  brought 

againft  them      How  it  muft  be.  -  U.  306 

Abatement  of  Writ.  X.  307 

For  Variance.  Y.  309 

Things  done  to  or  by  the  Head,  or  any  Members 
of  the  Corporation.  In  what  Cafes  it  (hall  be 
faid  to  be  done  in  their  Politick  or  in  their  Na- 
tural Capacities.       *  -  Z.  309 

Things  done  by  the  Head  withput  the  Body's 

joining,  In  what  Cafes  (hall  Hand  good.  A.  a.  310 

Procefs  againft  Corporation.  -  -         B.  a.  310 

Pleadings  and  Proceedings.  .  -       C.  a.  312 

Mifnofmer.  -  •  -  D.  a.  319 

Cod*. 

Oftthe  Introduction  of,  and  Original  of  Cofta. 

To  whom,  and  againft  whom  given,         •        A.  322 

In  what  Cafes.  -  -  -  A.  2.  323 

For  not  going  on  to  trial.  •  -         A.  3.  325 

Informers.  -  »  •  A.  4.  323 

In  what  Aft.ons.  B.  327 

Replevin.  -  C.  333 

Writ  of  Error.  -  D#  336 

On  Demurrer.  -«  £•  338 

Where  Defendant,  or  one  or  more  of  the  Defend- 
ants (hall  have  Colls,                 -                          F.  339 
In  Inferior  Courts.                                                 G.  342 

What  Cofts,  where  there  are  feveral  Actions  or 

Suits.  H.  34X 

Cofts  and  Damages  ;  In  what  Cafes  ;  And  what 

Cofts;  Double  or  Treble.  -  I,  344 

To  Officers  and  Minifters  of  Juftice  where  they 

are  Defendants.  K.  347 

Full  Cofts,  or  no  more  Cofts  than  Damages.  L.  349 

How  aflefted  or  tried,  -  .  -  M.  360 

Given  at  what  Time.  -  -  N.  361 

Increafed. 


A  TABLE  of  the  fevera!  TITLES. 

Cofif.  *  Page- 

Increafed.    In  what  Cafes.  -  O.  36 z 

Payment.  Inforced  How.  Or  New  Adions  fiopt.  P.  362 

'       In  Chancery.  •  Q_  364. 

Cottage**  -  a,  367 

Cotatant. 

How.  And  in  what  Cafes.  On  what  Deeds.  A.  374 

Upon  what  Deed  the  Plaintiff  might  have  Debt  or 

Covenant.  -  -  B.  376 

What  Words  will  make  an  Exprefs  Covenant*      C.  577 

In    what  Cafes  the  Heir  or  Executor  (hall  be  .. 

bound  by  exprefs  Covenant  of  the  Tcftator, 

without  naming  them.  -  D.  381 

Where  it  lies  againft  an  Executor,  though  not 

named.  -  -  -  E.  382 

In  Law.  In  what  Cafes  the  Law  will  create  a 

Covenant.  •>  -  -  G.  ,387 

Without  the  Words  of  the  Pa»ty.  -  F.  385 

What  is  a  real  and  perfonal  Covenant.  -        G.  2.  388 

What  a  Contract,  and  what  a  Covenant.         -      G.  3.  390 

WhatPerfons  fhall  have  Advantage.  The  Heir.    H.  390 

Affignce.  -  -  -  1.  K.  391 

Perfons  coming  in  by  Act  in  Law,  or  not  named*  K.  2.  396 

Who,  and  againft  whom.  -  -      K.  3.  397 

Bound  thereby,  who  Jhall  be  without  naming. 

TheAffignee.  L.  40Z 

Extent  of  Covenant  to  Difcharge.  -  L.  2.  405 

To  Repair.  -  -  •        L.  3.  405 

Conftru&ion.  -  -  L,  4.  406 

And  Extent  as  to  Repairs..  And  Pleadings.    L.  5.  407 

Exclufive  of  legal  Incidents  or  Advantages.  Li  6.  409 

Breach  or  Performance,  what,  and  by  whom.    L.  7.  409 

Actions. 

When  it  fhall  be  brought.  -  -        L.  8.  41a 

In  what  Cafes  it  lies  again  ft  an  A  (Eg  nee.       -         M.  41  z 

Againft  Affignor  or  A  (Eg  nee.  •  N.  41a 

Againft  whom,  by  Agreement  to  the  Eftate.      N.  2*  414 

Extinguilhmeht  thereof.  -  -        O.  415 

Though  the  Leafe  continues.  -  P.  416 

Continuing  Covenant  though  the  Leafe  is  deter- 
mined or  furrendered.  -  •        Qi  4*7 

Difpenfed  withal  by  becoming  afterwards  Unlaw- 
ful. -  -  -  R.  419 

Whatis  Covenant,  and  what  a  Conditional  Leafe.  S.  420 

That  Vendor  has  a  lawful  Eftate,»notwith  (landing 

any  Ad  dpne*   And  Pleadings.  -    .        T.  421 

Full  Power  to  convey.  -  -       U.  422 

To  convey  at  the  Cofts  of  &c.  as  Vendee  or  his  ' 

Counfcl  fhall  advife.  '  -  -  W.  422 

Notice;  In  what  Cafes  to  be  given.  -         X.  423 

'  That  he  is  feifed  in  Fee  &c.  And  Pleadings.         Y.  423 

For  Quiet  Enjoyment.  -  Z.  424 

That  it  is  clear  of,  and  difcharged  of  Incumbrances, 

and  fhall  be  faved  Harmlefs  -  A.  a.  428 

That  the  Lands  are  or  fhall  be  of  fuch  a  Value. 

Extent  thereof.  -  •  B  a.  429 

Where 


With  thtir  Divifioot  and  SubdltifiODs. 

Crtenaitt,  Page. 

When  it  refrains  the  Generality  of  the  Grant  6rti  h 
the  Covenant  being  particular,  and  referring  to 

Wardr,  viz.  Until  &c.  ihewing  the  Intent       C.  a*  439 

Affirmative  and  Negative  Covenants.     Con-  <, 

ftro&ion  and  Pleadings.               -                 D.  a.  434 
Diftin&  and  Independent  Covenants.    What  fliall 

be  faid  fuch.                -               -                      £•  a.  435 

Not  to  alien  &c.          *        -  .             -                F.  a*  435 

For  further  AfTnraace*               -  ..         «            G.  a*  436 

What  are  mutual  Covenants.    And  Pleadings*      H.  a.  436 

Determined  or  waived.    In  what  Cafes*        *      La.  438 

Count.                -               -                 -                K.  a.  439 

Affignment  of  the  Breach.           -           -            L.  a.  442 

Joint  or  feveral.                -               -                M.  a.  456 

Pleading?.                -               -            •            N.  a.  459 

In  Excufe.                -                                         O.  a.  46^4 

Performance.                •                -                -  .  P.  a.  465 

As  to  Conditions  for  Performance  of  Covenant'.  Q^  a.  468 

I£he«    Trial.   Judgment.  And  Recovery.  Of 

what*               -               •               *           .  R.  a.  470 

Qualified  or  relieved  in  Equity.                -            S.  a.  47 1 

CtfMiu 

Difcoaotenanced  in  Law.                -               -A.  473 

What  Perfoa  or  Perfons  may  do  it.  *  A.  a ,  475 
Averment.   What  Things  may  bq, averred  to  be 

upon  Collufion.  Records.  -  fi.  475 
Where  the  ordinary  Courfe  fliall  be  changed  by 

Covin.                -                                            C.  476 

Pleadings.            -                -                •             D.  477 

Cotmfeflor* 

Considered  ;  How.    And  in  what  Cafes  favoured 

or  nor.                -                                                 A.  478 

Cotmtrrftft**  -  -  A.  481 
Cotmtnmatttu  -  -  -  A.  -  48* 
Court. 

Office  of  the  Court,  or  what  they  may  adjudge 

without  being  found.                -  •             -        A.  484 

Take  Conofance  of  what  Ex  Officio            -        B.  486 

Without  Averment.  -  *  -     C.      •    491 

Of  the  Eccleiiaft  ical  Law.                 -        •         D.  496 

What  they  .may  do.     Refufe  to  give  Judgment. 

In  what  Cafes.                                                   £•  497 

Incidents                -                •                            „  F.  497 

Held  when.                -                -                            G.  498 

At  what  Place.                -                -                 H.  500 

What' (hall  be  faid  of  Record.            -            -      I.  500 
What  fliall  be  done  in  Cafes  where  the  Court  is 

divided.                 -                 -                 -             1. 2.  .501 

Of  Conftable  and  Marfhal.                *                -   K.  50a 

Of  Honour.               -               -                          E..2.  504 
Admiralty. 

Hold  Plea  of  what.    In  refpeft  of  the  Place 
where  they  arife.  -  -         A.  E.    505—523 

Things  themfelves.            -              -            B.  511 

Incidents  and  Confequents.           -           B.  2.  515 

Admiral 


xt  A  TABLE  of  the  fcveral  TITLES, 

Cmttt*                 «                '  Page. 

j!  Admiral  Law.               •.              -                C.  517 

Proceedings*               -                •                -     D«  519 
Puniihment  in  fning  in  the  Admiralty  in  Cafes 

J      .  out  of  their  JurifdilUon.                 .                 E.  x*  530 

Prohibition  in  what  Cafes,  and  at  what  Time.  £.  3.  53a 

Pleadings.    •            -               -            -           E.  4*  539 
Cinque  Ports. 

Jurifdi&ion.                  -                 -  "               £•  5.  540 
In  what  Cafes  the  JUng's  Writs  ran  thither. 

And  returns  thereto.               -                      E.  6.  543 

Pleadings.  And  of  Errors  and  Judgments  there*  E.  7.  546 
Juftice  Seat. 

In  what  Places  it  maybe  held.             -            F.  ^547 
King's  Bench. 
Its  Power  as  to  Iflues  fent  thither  ont  of  Chan- 
cery to  be  tried  there*  and  as  to  Records  com- 
ing there.               -               •               -     G.  548 
In  General               -                -               -        H.  551 
Jurifdj£ion.                -                -                -J.  552 
Proceed.     How  it  may.                -                •    K.  554 
Of  what  A&ions  it  may  hold  Plea  originally.    I*.  sSt 
For  a  collateral  RefpaA            -                      M.  559 
In  refpedt  of  the  Defendant*            -              N.  560 
a             Common  Pleas.            -            -            -         N.  2.  560 
Pleadings  as  to  Things  done  in  B.  R.  or  C.  B.  N.  3.  563 
Exchequer.              -            -            -              O.  563 
Privilege.    Who  (hall  have  it.                -           P.  565 
Of  what  Things.                -                -           Q^  566 
Difpntes  between  the  Courts  of  Exchequer  and 

and  other  Courts.            -                               Q^2.  569 
Pleadings  of  Privilege.            «.                -         0^3-57* 

Dutchy.                 -            -            -               R*  571 
County  Palatine. 

To  what  Place   the  Jurifdi&ion  fhall  extend. 

Durham.                 -                -                -       S.  573 

Antiquity  and  Power.                -              -        S.  a.  574 

Its  Jtiriidi&ion  as  to  Perfons  and  Things.           S  3*  576 

Allowed  or  ouflcd  in  what  cafes.            -       S.  4.  579 

Proceedings  and  Pleadings.            -                     S.  5.  581 

Of  Writs  of  Error.                -                -            S.6.  583 
Ely. 

Royal  Franchife'.               -               -               S.?m  584 

Council  of  York,  and  the  Marches.        -      T.  585 
Leet. . 

What  it  is,  and  other  Matters  concerning  it.    U.  586 

Who  maft  appear.            ■  -               -            U.2.  589 

Jurifiii£tion.                •                -                 -     X.  590 

Collateral.            -                -            -            Y.  593 

'  Not  being  held.    What  is  to  be  done.         -        Y  2.  595 

*    Prefentment.     How.                -                •             Y.  3.  595 

Pleadings  as  to  Things  done  in  Leets*            *      Y.  4.  597 


Connfan* 


teafcesir 


Cmtufance  of  picas* 


tii'  *  •'  •    i 


(O)  Conufance  of  PleaS, 

Remover* 

what  will  be  a  fujficient  Cuufe  to  remove, 

£r.  /TT^HE  returns  of  tjfues  again  ft  a  party  of  2d.  or  no  Titzh.  Caufe 
I       ijfues\  by  the  bailiff  of  a  franchife,   where  he  £cRcniov£ 
-•*      might  have  returned-  iffues  to  20/.  is  no  caufe  citCt£'c. 
lo  remove  the  plfea,  For  the  other  party  might  aver  in  the 
franchife,  that  more  iflues  might  have  been   returned,  45 
Ed.  3.  7.] 

[2.  But  if  the  under-bailiff  returns  too  fmall  iffues  by  covin  Br.  Caufe  d« 
and  procurement  of  the  bailiffs  who  is  judge,  this  is  a  good  Remover 
caufe  to  remove  the  plea.  45  Ed.  3.  7.]  *tce*g  ^  £' 

— Fiizh.  Caufe  de  Remover  &c.  pi.  9.  cites  S.  C* 

[3.  In  an  aflife,  if  the  bailiff  of  the  franchife  does  not  fue  Br.  Conu- 
the  record  of  the  day  that  the  plaintiff  hath  in  the  franchife,  %*£'£'£' 

this  is  not  any  caufe  to  remove  the  plea,  for  the  record  is  at  Fitzhl 

all  times  to  be  fbed  by  the  plaintiff  or  demandant.  27  Aff.  72.  Conufans, 
byatltfoejuftices.3  tcf'^ 

[4.  It  is  a  good  caufe  to  remove  a  plea,  that  the  bailiff,  Br- Caufe  dt 
who  is  the  j  udge,^  is  tf  the  robes  of  the  plaintiff.  1 2  H.  4. 1 3.  J     u^^\^% 

cites  S.  C»    ' 
and  11  H.  4.  11  per  Hank.— In  aflife  of  frefli-force  the  tenant  by  recordare  removed  the 

Slea  out  of  At  court  of  ancient  demefne  becaufe  the  baiDff  was  of  the  robes  of  the  plaintiff,  and 
tvours  him,  and  it  was  remanded  ;  for  the /utters  are  judges^  and  not  the  bailiff)  and  the  lord 

Jhallnot  be  prejudiced.     Br.  Caufe  a  Remover,  pi.  14.  cites  19  H   7.  17. But  where  it 

b  removed,  out  of  the  county  into  Bank  became  the  (heriff  is  of  the  robes  bf  the  plaintiff,  and 
favours  him,  this  (hall  not  be  remanded ;  for  the  one  Court  and  the  other  is  the  Kinfi  Court  >  Note 
the  diverfky.  ibid.  » 

[5.  If  cotitifance  be  granted  to  Be  held  before  the  mayor  Br.Cauled* 
and  bailiffs^  if  one  of  one  bailiffs  bring  an  aclion  within  the  fran-  JgXnpJiet114 
chife,  it  is   no  caufe  to  remove  the  plea,  quia  favet,  be-  cites  S.  c. 
caufe  he  himfelf  is  judged;  for  if  the  defendant  takes  this  ex-  — *itah. 
ception,  there  the  plaintiff  ought  to  flay  his  a&ion  till  he  £^4* 
be  out  of  his  office,  otherwife  it  is  error.  2  H.  4.  4.  b.]  pi.  6.  cites 

s.  c.  —   . 

Br  parol  Sec  remanded,  pi.  2.  cites  S.  C.  that  the  parol  was  remanded  ex  aflenfu  omnium 

jttftictariornra  de  C.  h%——Krit  of  r'ght-clofe  was  fued  in  Ancient  demefne  in  O.  and  the  tenants, 

Voi,  VI.  fl  pc&dinf 
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pending  the  wilt,  fued  recordare  to  thefheriff  of  the  county  to  remove  the  parol,  and  aUcSgeS 
caufe  in  the  writ,  Eo  quod  J.  N.  fub-hallivus  curiae  illius  cfl  cenfanguineus  petentis  Sc  favet  pcten-r 
tern  ;  and  per  tot.  cur.  this  is  no  fufficicnt  caufe  *  ;  for  he  is  not  judge,  for  the  fuitors  arc  judges, 
and  if  he  makes  an  ill  pannel,  the  party  may  challenge ;  and  per  cur  it  is  not  any  furncient 
caufe  to  remove  the  parol,  but  quia  clamat  tenere  ad  cotnmunem  legem  generally,  or  per  jinen  i# 
curia,  regis  levatum,  or  other  fuch  ro  uer  of  record  ;  for  the  right  of  land  in  ancient  deme  ne 
fhall  not  be  tried  here  in  Bank,  but  the  faid  two  caufes  may  be  determined  here,  and  if  the 
caufes  are  found  falfe,  to  remand  the  parol,  and  if  not,  then  all  (hall  abate,  and  the  party  fhatf 
fue  at  common  law,  and  fo  fee  that  they  Jkall  not  proceed  upon  this  original  which  cones  out  of  the 
bafe  court ;  quod  nota,  per  cur.  and  it  ejjoin  be  cafl  for  the  tenants  at  the  day  ice.  it  Jhall  be 
auajhed,  be  the  caufe fujficient  or  not ;  for  if  it  be  not  fufficicnt,  tht  parol  (hall  be  remanded,  and? 
if  it  be  fufficicnt,  the  parties  (hall  fue  at  the  common  law  by  writ,  and  not  upon  this  plaint 
which  is  fo  removed  ;  quod  nota,  per  judicium  ibidem,  fir.  Caufe  a  Remove*,  pK  7.  cites  3$ 
H.  6.  35. 

*  S.  P.  Br.  Caufe  a  Remover,  pi.  m.  cites  3  H.  4. 14.— —S.  P.  ibid.  pi.  30.  cites  11  IK 
6.  10.  unlefs  the  bailiff  was  judge. 

[    *    3 

Br.  Conu-         [6.  If  conufance  be  granted  to  be  held  before  the  bailiff,  if 

fance  pi.  an  adion  be  brought  cgainjl  the  bailiff,  this  \i  good  caufe  t<* 

8  H  6.tCi*8.  remove  t'ie  P'€a>  becaufe  he  cannot  be  his  own  judge.  8  HL 

s.  c.  per  *9-  19.  6.] 

Cotton. 

[And  *  Roll  feerai  to  be  mifprinted  (<))  for  (6").— The  holding  the  plat  before  hirnfelf  is  n* 
caufe  to  remove  the  plea  ;  for  the  plea  may  have  writ  of  error  if  Sec.  fir.  Caufe  de  Remover  &cv 
pi.  39.  cites  35  H.  6.  54. 

•  Br.  Re-  [7.  Failure  of  right  in  a  franchiffe  is  geod  caufe  to  remove. 
STS.    *  »  H.  4.  a7  b.  f  8  H.  6.  *»] 

s.  c. 

Br.  Conufans,  pi.  16.  cites  S. C— Br.  Voucher,  pi.  161.  cites*  &  G— Fitrh*  Refum- 
rnons,  pi.  12.  cites  it  H.  4.  21.  S.  Pi  [but^at feemsit  mould  be  ri  H.  4.  a*/  b. pi.  52.] 

+  Br.  Conufans,  pi.  27.  cite»S_C. 

In  aflife  the  bailiff  of  the  franchife  demanded  conufance  of  the  plea,  and  had  it,  and  after 
re-attachment  was  fued  becaufe  the  bailiff  had  faikd  of  right,  and  was  pone  per  vad.  ita  quoaV 
laouela  ilia  ft,  ice.  in  eodem  fatu  Sec.  and-  that  ballivi  ibi  de  rodo  defciant,  and  quod-  habcat 
corpora  jur.  Sec.  Br.  Conufance,  pi.  41.  cites  26  Aff.  67.. 

•  Br.  Re-  £8.  (yfsj  \f  &  foreigner  be  vouched  in  a  f ranch ifey  this  is  a 
fummons,         Q(j  caufe  to  remove  it  for  failure  there,  *  1 1  H.  4.  27.  K 

pi.  9.  cites     g  t        / 

s.  c. o  Jrl.  0.  20.  J 

Br.  Conu- 
fans, pi.  16.  cites  S.  C— Br.  Voucher,  pi.  161.. cites 9.  C— -Fitzh.  Refummoris,  pF.  ta.- 
rites  1 1  H.  4.  21.  [but  it  fcams  mifprinted,  and  that  it  mould  be  11  H.  7.  27.  b.  pi.  52.J 

1     1 

[9.  So  if  a  plea  be  pleaded  that  hears  date  out  of  the  jurifdic- 
tion.  8  H.  6.  20.] 

[10.  If  conufance  be  to  be  held  before  the  bailiff  of  an  abbot 
(as  it  feems  to  be  intended)*  and* a  real  aelion  is  brought  again/I' 
the  abbot,  and  the  abbot  faith,  that  he  hath  the  land  of  the  gift 
of  the  king,  and  prays  aid  of  the  kin*,  this  fhall  not  be  any 
caufe  to  remove  the  plea,  for  he  hath  not  failed  of  right  there; 
for  he  may  have  aid  of  the  king,  and  the  king  may  fend  to* 
the  juftices  to  proceed  to  judgment,  as  well  as  in  Banco* 
,  21  Ed.  3.  38.  b.  adjudged.] 
Br.  Conn-         [u.  Jf  they  will  err  voluntarily  in  a  thing  of  which  a  writ 

cSalf  c  7*  °f  error  ^es*  an*  *^'s  can  be  reformed  b  **9  this  &all  not  be 
'        caufe  tC  remove  the  plea.  Contra  8  H.  6.  20.] 

[12.  A 


€*nl&fttt  «t  &W.  a 

£l2.  As  if  they  \Vill  not  grant  the  view  where  the  view  lies,  Bf-  Conu- 
this  is  no  caufe.     8  H.  6.  20. 1  fans,  Pi  27. 

J  cites  S.  C. 

[13.  But  if  they  err.  voluntarily  in  fuch  a  thing*  of  which  a  Br.  Conu- 
"iorit  of  error  lies  not*  mr  can  be  reformed  by  it*  this  ihall  be  fan»»  P1-  »7- 
fcood  caufe  to  remove  it.     8  H.  6.  20.]  Cltc*  '    * 

[14.  As  if  they  will  not  record  a  default  as  they  ought,  or  will  Br.  Conu- 
n$t  give  judgment*  this  is  good  caufe  to  remove  it,  Decaufe  no  fans>r>i-  «7« 
fcrit  of  error  lies  without  judgment,  nor  the  error  of  the  de-  ac$  '    • 
fault  will  not  appear  of  record  to  be  reformed.  8  H.  b.  20.] 

[15.  If  wrong  be  done  to  a  tenant  or  defendant  that  goes  hut  Br.  Conu* 
in  delay)  as  it  feems  to  be  intended,  this  is  no  caufe  of  re-  fans,  pi.  27. 
moral,  for  be  is  not  at  prejudice,  becaufe  he  hath  the  poffef-  CItcs  s-  c* 
fion  of  the  land.     8  H.  6.  20.]  ^oT^cm 

[16.  If  cofiufafice  be  granted,  arid  the  bailiff  will  not  read  i       \     J 
the  writ  there*  it  is  good  caufe  of  refummons.    18  E.  3.  31.  b.] 

[17.  In  An  action,  if  the  franthife  hath  conufance  granted,  Fitzh.   Ccv> 
and  in  the  franchife  the  defendant  pleads  villeinage  in  the  plain-  nufans,  pi* 
tiff*  this  is  good  caufe  of  a  refummons,  becaufe  this  cannot  ^6c^ltc* 
be  tried  there.     26  Ed.  3,  73.  b.] 

18.  If  the  land  befrant  fee*  and  the  tenant  is  impleaded  in 
ancient  dcmefney  it  is  a  good  caufe  to  remove  the  parol  to  the 
common  law,  becaufe  he  claims  to  hold  at  common  law*  and  he 
Jballjhew  bis  caufe  at  the  day  in  Bank,    Br.  Caufe  a  Remover,  f      •     "1 
pi.  17.  cities  21  E»  3.  32.  J 

19.  Detnife  of  the  lord  of  ancient  demefne  for  term  of  life  by 
livery  without  deed*  is  fufficient  caufe  to  remove  the  plea  out  of 
ancient  demefne  to  the  common  law  by  recordare.  Br.  Caufe 
a  Remover,  pi.  10.  cities  59  Ed.  3.  24. 

20.  So  of  a  fine  or  charier  of  the  lord,  or  deed  df  the  lord, 
to  bold  at  common  law.     Ibid. 

21.  The  parol  removed  out  of  court  baton*  becaufe  there 
were  only  four  fui tors ;  therefore  quaere  what  number  fuffices 
when  there  are  no  more.  Br.  Caufe  a  Remover,  pi.  35.  cites 
Regifter  fol.  11. 

22.  Where  a  man  recovers  damages  in  affife  of  frefh-force,  Br.  ftecog- 
and  the  defendant  is  not  fufficient  in  the  franchife*  this  may  be  nifani,  pi. 
removed  and  executed  in  another  court.    Br.  Caufe  a  Re-  l?RltM  ** 
mover,  pi.  54.  (u) 

23.  Where  he  that  claims  conufance,  (hall  hot  hold  plea 
of  matters  wherein  himfelf  is  party*  See  Tit.  Judges  (A)  per 
totum. 

* 

(P)     Pleading  after  Removal. 

[t.  IF  a  plea  be  removed  out  of  the  lords  court  for  caufe*  the  Br,Caufe<ie 
*  caufe  is  traverfable.     12  H.4.  13.  b.1  Remover 

J  *c-  pi-  *3* 

cites  S.  C—  Fit*.  Caufe  de  Remover  See.  pi.  ?.  cites  S.  C.  After  refummons  out  of 

the  franchife  for  failure  of  the*  ri^ht,  the  baiUjf  came  and  traverfid  the  caufe  and  his  challenge 

v*s  entered  upon  the  eflbign  which  was  call  py  tit*  tenant  upon  the  refummons.     Br.  Conu* 

fenij  pi.  66.  cites  39.  £.  3*  17. 

B  2  2.  In, 


3  CamsGtttce  of  $tea& 

2.  In  praecipe  quad  reddat,  conufance  of  plea  was  proved  z*4 
granted  to  the  franchife,  and  after  the  tenant  fued  refummons  > 
becaufe  the  court  failed  him  of r.ght,  and  the  demandant  was 
offoimdy  and  the  bailiff 'came  and  faid,  that  he  would  t  raver  ft 
the  caufe,  and  prayed  that  (&  fuper  hoc  venit,  &c.)  hi  entered 
upon  the  effoin,  and  fo  it  was,  Dies  datus  ultra.  JBr.  Caufe  a 
Remover,  pi.  20,  cites  39  E.  3.  17. 
Br.  Doable      j.  Irt  refummons,  the  bailiffs  of  N.  demanded  conufance, 

iu>*' cites  a  *^e  d*mandant*  fa*d*  tb**  &  another  tbne  they  demanded 
S.  c.  Br.  conufance  and  had  it,  and  at  the  day  failed  of  right,  becaufe  they 
Jflbei  fujfered  the  tenant  to  be  effoined  where1  he  bad  attorney^  and  the 

4?cftet&!c.  ienant  demanded  the  view,  and  they  would  not  make  him  a  precept 
'  to  viewy  and  alfo  where  there  were  two  bailiffs,  who  ought  t& 
fit,  the  one  came  and  the  other  not,  and  all  the  points  were  dif- 
fered lit  iflue,  and  becaufe  in  a  manner  the  king  is  party,  and 
therefore  may  affirm  the  jurifdi&ion  of  the  court  the  iflue1 
was  differed  upon  alt,  and  this  upon  refummons  in  new  ori- 
ginal, as  it  feems,  and  there  the  tenant  was  not  compelled  to- 
join  with  the  one  or  the  other ;  contra  34  H.  6-.     And  in  this* 
cafe  it  was  all  edged)  that  the  demandant  was  nonfuiPed  in  the* 
franchife,  and  yet  the  iflue  was  taken  ut  fupra.     Br.  Conu- 
fance, pi.  10.  cites  40  E.  3.  11. 

4.  If  conufance  of  plea  be  granted  to  the  bailiff  of  a  fran- 
chife,  and  he  fails  of  right,  it  is  a  good  caufe  to  remove  thfc- 
plea,  and  upon  the  refummons  this  caufe  fhall  be  foewn,  and 
the  bailiffs  may  traverfe  the  caufe,  quod  nota ;  viz*  they  may 
demand  conufance  again,  and  there  the  c&ufe  (hall  be  (hewn,, 
and  the  bailiffs  may  traverfe  it-  Br*  Caufe  a  Remover,  pi.  8^ 
cities  34  H*  6.  48. 

5.  Notej  that  where  conufance  of  pfea  was  granted,  and 
refummons  fued  for  failure  of  right ,  the  bailiffs  may  demand?. 
conufance  again,  and  then  the  demandant  fhall  fhew  how  they 
failed,  &c.  the  bailiffs  fhall  traverfe  the  caufe,  and  upon  this* 

r  j  1  by  the  beft  opinion,  the  tenant  ought  to  join  in  this  iffue  with 
the  demandant  or  with  the  bailiffs,  and  if  he  joins  with  them+ 
and  it  is  found  with  the  demandant  it  is  peremptory  to  the  tenant ;. 
contra  if  he  joins  to  the  demandant,  for  there  the  demandant 
cannot  have  judgment  again  ft  him  where  the  iflue  is  found 
with  himfelf  again  ft  a  ft  ranger,  and  not  againft,  the  tenant* 
Br.  Conulance,  pi.  5-  cites  34  H.  6.  53. 

( QJ     Coqufance* 

Refummons. 

In  what  Cafes  it  lies* 

[i.      AFTER  conufance  is  granted,  if  there  Be  good  caufe  etfier 
*"  to  remove  the  plea,  a  refummons  fhall  be  fued  in  the 
court  where  the  original   was  commenced.     8  H.  6.    20- 
18  E.  3.  31.  b.  i.  £d.  3.  2i; "b.J 


i> 


Comtftttce  of  $!ea&  4 

[%.  But  when  it  comes  there,  if  no  caufe  appears^  it  Jball  be 
Ttman  ed*     I  Ed.  3.  21.  bj 

3.  In  formedon  the  bailim  of  S,  have  conufance  of  the  plea,  fir.  Refum- 
and  the  tenant  vouched  a  foreigner  in  the  franchife,  the  de-  »on*tP£* 
•nandant  fliall  have  refumroons;  for  this  want  of  power  is  atc*  '   * 

failure  of  right,  and  the  bailiffs  {hall  never  have  the  conufance 
again,  quod  nota  inde  bene.     Br-  Conufance,  pi.  16.  cites 
11  H.  4.  27. 

4.  Where  a  bailiff'  has  conufance,  and  be  himftlfis  party,  it 
is  a  good  caufe  to  fue  refuromons ;  per  Cotton.  Br.  Cow* 
lanae,  pi,  27,  cues  8  H.  6#  iS, 

(R)     Conufance* 

Remover. 

Re(ummons. 

£What  (hall  \&  Removed  on  the  Refummons.J 

f  1.  \X7HEN  conufance  is  granted  to  a  franchife  out  ofC.  B.  $•  *•  u»a 
^  *     and  there  is  4  foreign  voucher,  and  thereupon  the  X*yiw£ul* 
-demandant  fues  a  refummons  in  Banco  for  failure  of  right  there,  in  franchife, 
nothing  fbali  come  of  the  record  in  Banco  but  the  original,  and  and  after  the 
the  party  fliall  be  at  large  to  plead  aav  plea.     11  H.  4*  f^^tT 

*7-  k-]  into  Bank, 

there  the 
tenant  maywntfh  anotktr.  Br.  Refummons,  pi.  si.  cite*  S.  C.  Br.  Conufans,  pi.  19.  cites 

S.  C  and  it  is  faid  there,  that  though  refummons  be  fued  out  of  franchife  in  Bank  after  conu- 
sance granted,  yet  aothing  done  in  the  franchife  (hall  be  of  record  in  C.  B.  but  only  the  original. 

2.  In  affife  of  mortdanceilor  in  Chefter,  the  tenant  vouch" 
*d  foreigner,  and  record  fent  into  Bank,  and  there  the  tenant 
made  default,  and  therefore  the  record  remanded  to  take  the 
affife.     Br.  Caufe  a  Remover,  pi.  2i#  cites  8,  AC  22. 

3.  Where  the  aclion  is  brought  in  Bank,  and  L.  has  conu- 
fance of  the  plea,  and  failed  the  party  of  right  in  their  franchife 
'by  foreign  voucher \,  foreign  plea,  &c*  Refummons  lies  to  re- 
duce it  in  Bank ;  for  there  it  never  fhall  be  remanded  into 

the  franchife  ;  per  Hill  and  Hank.     For  conufance  is  granted  [     5     j 
upon  condition,  quod  ceteris  fiat  juftitia,  alioouin  redtat.     Br* 
Certiorari,  pi.  16.  cites  11  H.  4, 

4.  If  record  he  remove4  out  of  the  county  or  franchife  into 
Bank,  nothing  fhall  be  of  record  in  Bank  hut  the  original*  Brf 
Caufe  a  Remover,  pL  47.  cites  2  H.  7.5* 

5.  But  where  record  is  fent  into  a  franchife  by  conufance  of 
plea  granted  to  them,  there  all  the  record  of  the  Bank  fhall 
he  of  the  record  of  the  franchife.     Ibid* 

For  more  of  Conufance  of  Pleas  in  general,  fee  Jfhtttf  (C)f 

3itOge  (A),  prohibition,  tteftimmonft  tEtatoertftp,  and 

other  proper  titles. 

B  3  Coptfpl* 
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w^mmmm^^llmmmmf,^mmmfmmmmmmm^m^m9m^^r^mw^mm^^^mmmmmmm>^»     n  H      mn^in      ■  |ll    « 


Copi>t)otH. 

(A)     Its  Original,  and  haw  confidered,  sind  of 
what  it  confifts.     And  the  feveral  Sorts. 

I.  •COPYHOLD  tenants  were  tenants  in  villeinage.     Br. 
\jl  Tenant  per  Copy,  pi.  25.  cites  F.  N.  B.  fol.    12. 

(C) 

2*  Such  cufioraary  inheritances  {hall  not  have  by  the  law 

any  other  collateral  qualities  but  Jucb  as  concern  the  defcent  of  the 
inheritance  which  other  inheritances  at  common  law  have ;  for  as 
without  cuftom  fuch  eftate  at  will  cannot  be  defcendible,  fa 
neither  can  it  have  any  collateral  quality  or  incident  to  other 
inheritances  at  common  l^w ;  for  copyholders  have  eftates  of 
inheritances  fecundum  quid,  viz,  to  be  defcendible  by  cuftom 
to  their  heirs,  and  not  to  be  determined  by  the  deaths,  nor 
fubjecT;  to  the  will  of  the  lord  as  other  eftates  at  will  are, 
but  are  not  eftates  of  inheritance  yJ^/zcj/jr,  viz.  to  all  other 
collateral  qualities,  but  fuch  as  cuftom  has  allowed,  or  are 
incident  to  them.  4  Rep.  22.  a,  Mich,  23  &  24  Eliz.  C.  B, 
the  2d  Refolution  in  Brown's  Cafe. 
Gilb.  Treat.  3*  Though  a  copyholder  has  not  in  judgment  of  the  law 
of  Ten.  i45-  but  only  an  eftate  at  will,  yet  cuftom  has  To  eftablifhed  and 

andfa^^the  ^xed  nis  e^ate»  tnat  "ty  tne*  cuftom  of  the  mannor  it  is  de- 
reafon  of  fcendible,  and  his  heirs  fhall  inherit  it,  and  fo  his  eftate  h  not 
thisfeemsto  merely  ad  voluntatem  demini,  hut  ad  voluntatem  doraihi  Jecun- 
u%nCcopy-  ^um  confuetudtnm  manerii;  refolved  per  tot.  cur.  4  Rep.'  %u 
hold  eftate*  a.  Mich.  23  &  24  Eliz.  C.  B.  in  Browne's  Cafe.  '  '    ' 

villein  te- 
nures were  ufually  referved,  and  thole  eftates  were  given  to  villains;  therefore  no  other  eftates. 
could  be  granted  to  them,  but  at  will ;  for  other w;.fe  they  had  been  franchifed,  as  it  fcems  ;  bur 
to  prevent  the  frequent  ending  of  thefe  eftatea  they  granted  them  in  fee,  but  yet  at  the  will  0$ 
the  lord,  and  according  to  my  Lord  Coke,  notwithstanding  fuch  grant,  they  were  entirely  at 
the  will  of  the  lord,  who  ouftcd  them  when  he  plea  fed,  without  any  reafon,  which  being  a  very 
great  inconvenience,  it  fcems  it  was  altered  by  fome  pofitive  law  (though  that  does  not  appear) 
which  p referved  their  eftates  to  them,  doing  their  fcrvices,  but  yet  left  them  as  it  found  them,  top 
have  eftates  only  at  will.— —  2  New  Abr.  4.57.  in  totidem  verbis,  without  citing  it  out  of  Ld. 
Ch.  B.  Gilbert 

t     6      ] 

*  So  if  an         4.  Though  fome  tenants  by  copy  of  court  roll  have  an 

jwUmcat  *fta*e  °f  inheritance,  yet  they  have  nothing  hut  at  the  will  of 
be  given  the  lord  according  to  the  courfe  of  the  common  lawy  for  if  the  lord 
sgaiwjl  a  c&-  ouji5  them  they  have  no  other  remedy  but  to  fue  the  lord  by  peti- 
c^not'have  tin*    3  Rep.  8.  a.  Pafch.  26  Eliz,    in  Scacc.  Heydon's 

a  writ  of      Calf. 

falfe 


fcjfe  ]qdgmeflt,*but  muft  fuc  to  the  lord  by  petition  to  reverie  the  judgment ;  per  cor.  4  Rep.  2i# 
b.  Mich.  24  £25  Eliz.  C.  B.  cites  13  R.  8.  Tit.  Falfe  Judgment,  7. 

5.  A  copyhold  confifts  if fix  principal  grounds  or  circum- 
ftances.  lft,  There  mult  be  a  manor  for  the  maintenance  of 
a  copyhold.  ?dly,  A  cuftim  for  the  allowing  of  the  fame. 
3dly,  There  muft  be  a  court  holden  for  the  proof  of  the  capy- 
holders.  4thly,  A  Ixtrd  to  give  the  copyhold,  Sthly,  A 
tenant  of  capacity  to  take  the  tenement,  6thly,  The  thing 
to  be  granted  which  muft  be  fuch  as  is  grantable,  and  may 
be  held  of  the  lord,  according  to  the  tenure.  Calth.  Read- 
ing. 2.  3. 

6.  It  appears  by  a  certain  book  intitled,  De  Prifeis  Anglo- 
rum  Legibus,  tran dated  out  of  the  Saxon  tongue  by  Matter 
Lambert  of  LincolnVinn,  that  copyholds  were  long  before  the 
Konquejly  and  then  called  by  the  name  of  book-iwd  as  you  may 
fee  in  jbe  beginning  of  the  book,  in  the  treatife  De  Kerum  & 
Veiborura  explicatione ;  and  by  Matter  Brafton,  an  ancient 
writer  of  the  laws  of  England,  who  in  his  book  writeth  divers 
precedents  and  records  of  H.  3.  of  allowance  that  copy- 
holders of  coftumary  tenants  dqing  their  due  fervices,  the 
lord  might  not  expel  them  according  to  the  opinion  of 
latter  judge*  in  the  time  of  E.  3,  &  'p.  4.  And  it  appears  by 
Mafter  Fitzherbert's  Abridgment,  ihey  were  preferved  ny  a 
fpecial  writ  for  that  purpofe,  and  the  lord  thereby  compelled 
to  do  right.  And  in  the  time  of  H.  4..  tenants  by  the  virge% 
which  are  the  fame  in  nature  as  copyholders  be,  were  allowed 
by  the  name  of  Jokemaines  in  franktenure,  and  in  the  time  of 
VL  7.  were  allowed  aid  <*f  the  king  for  defence  of  their  eftates* 
Calth.  Reading,  3,  4* 

7.  There  is  no  copyhold  land  but  atfirft  was  demefne  land; 
per  Ley  Ch.  J,  2  Roll  Rep.  236,  Mich.  20  Jac.  B.  R. 

8.  Three  are  three  manner  of  copyhold  lands  befides  the 
two  forts  of  old  after  and  new  ajler;  after  fignifies  an  hoft, 
chimney,  or  a  flewf  Now  thole  copyhold  lands  which  had 
long  timeufudlly  a  houfe  on  them,  they  were  called  old  after 
lands,  but  thofe  which  but  of  late  had  houfes  built  on  them 
were  called  new  afters,  from  the  houfe  newly  eredled  on 
them;  and  in  old  records  the  baftard  eigne  did  plead,  that  he 
was  filius  afkarius,  as  much  as  tp  fay,  born  in  the  houfe, 
or  in  the  fame  family  ;  and  fo  are  the  ancient  records  which 
he  had  feen,  and  fo  Britton  callcth  him  5  befides  thefe,  he 
laid,  there  are  three  kinds  of  copyholds  which  he  had  known 
in  his  practice*  I,  Terra  nativa9  and  this  was  alfo  called 
bond-lands*  becaufe  held  by  villains,  2.  Cuftomary>  and  this 
was  held  by  freetenantsf  3-  Men/alis,  and  called  alfo  domi- 
nicay  befides  by  this  the  lord's  table  is  maintained  ;  per  Ley 
Ch.  J.  And  per  RichardfoB,  feme  copyhold  land  is  called 
pood-land  and  fome  molland9  a  molli  redditu,  from  the  little 
rent  referred.  2  Roll  Rep.  236,  Mich,  20  Jac.  B.  R.  in 
Cafe  of  Smith  v.  Reynard. 

B  4  9.  Copy* 


£6  Copp&Ofo* 

$.  Copyhold  is  nothing  but  a  tenancy  at  will  in  the  eye  o( 
the  law.   '3  Lev.  94.  Mich.  34.  Car.  2.  C.  B. 

10.  Copyhold  lands  are  not  hofden  ^/*the  manor,  but  art  par* 
eel  of  the  manor  it/elf,  which  con  ft  ft  s  of  demefnes  and  fer  vices  ; 
arg.  and  of  this  opinion  were  Trehy  Ch.  J.  and  Nevil,  an4 
Rookfby  Juftices,  but  Powell  J.  contra;  for  one  fays  in  com- 
mon fpeech,  that  copyhold  lands  are  held  of  the  manor.  Ld* 
Raym.  Rep.  44.  Patch.  7  W.  3.  C.  Bf  in  Cafe  of  Brittle  vJ 
,  Bade. 

[  7  ]  u«  Copyholds,  though  now  fupporte4  by  cuftom,  were  at, 
fir  ft  ejlablijbed  by  aft  of parliament ,  as  all  other  parts  of  the; 
common  law  were  till  the  records  of  them  came  to  be  loft ; 
per  Lord  Macclesfield.  Chan.  Prec.  574.  Triq.  1721.  ifl 
Cafe  of  Sir  H.  Peachy  v.  D.  of  Somerfet. 

(B)  What  is,  or  may  pafs,  as  Copyhold;  and 

by  what  Words. 

!.  AS  to  the  cuftom  that  certain  tenants  within  the  fame 
•***  manor,  haye  ufed  to  have  lands,  &c.  to  them  and 
their  heirs  in  fee-fimple,  and  fee-tail,  or  for  life  at  the  will 
of  the  lord,  there  mu ft  be  three  fupporters,  the  ift.  is  time, 
and  that  muft  be  out  of  memory  of  man,  which  is  included 
in  the  word  cuftom,  fo  as  copyhold  cannot  begin  at  this  day* 
The  id  is,  that  the  tenements  be  parcel  of  the  manor-,  or  within 
the  manor.  The  3d,  that  it  has  been  demifed  and  demifable  by 
copy  of  court  roll,  for  it  need  not  be  demifed  time  out  of  mind 
by  copy  of  court,  but  if  it  be  demifable  it  is  fufficient.  Co. 
Litt.  58.  6. 

2.  And  ift.  a  manor  may  be  granted  by  Copy.    2dly,  Under- 

woods  without   the  foil,  lb  the  herbage  or  veflure  of  land. 

3dly,  Generally  all  lands  and  tenements  within  the  manor, 

and  whatfeever  concerneth  lands  or  tenements,  as  qfair  appendant 

to  a  manor  may  be  granted  by  copy,  &c.  Co.  Litt.  5?.  b. 

*  s-  £•  bY       3.  The  opinion  otBra&on  and  Fleta,  both  confentjng  in; 

tfnltha'in   one>  l'iat  coPyhold  lands  is  parcel  of  the  lords  demefnet  wants 

the  king's     not  modern  authority  to  fecortd   it;  for    15  Eli*,   in   the 

wfc  it  will    Exchequer,  Coke  fays  he  finds  it  adjudged  in  the  cafe  of  a 

copyhold      coJnmon  P'rf°n>  howjoever  it  is  otherwife  in  the  King's  caje,  that 

Und  with     if  the  lord  of  the  manor  grants  away   omnes  terras   luas 

the  other      dominicales,    the  copyholds  parcel  of  the  manor,    pafs  by 

^Hitch-    thefe  general  words.     Neither  doth  this  want  reafon  to  con- 

tmfaid.that  firm  it : ;  for  in  the  time  H.  3.  and  E.  2.  when  Bradlon  and 

in  the  cafe     Fleta  lived,  copyholders  were  accounted  mere  tenants  at  will,  and 

roonp°c?fon,  therefore  after  a  fort  their  lands  were  reputed  to  continue  ftill 

it  will  not  '  in  their  lords  hands;  and  now  though  cuftom  hath  afforded 

pafs  the  co-  them  a  furer  foundation  to  build  upon,  yet  the  franktenement 

i?hc  has     of.the  common  law  refting  in  the  lord,  it  can  be  no  ftrange 

other  de-     thing  to  place  the  lands  under  the  rank  of  the  lords  demefnes. 

mefnesto     But  Lord  Coke  fays,  to  deliver  his  mind  more  freely  in  this 

rr*  points 


-£6tm»  he  thinks  that  howfoever,  according  to  the  ftrift  rules  vordi  of 
of  law,  thefe  copyholds  are  parcel  of  the  lords  demefnes,  yet  ^^l?"1, 

.  ^        c  V        i     t-c  •  ^         "      i.      •     ■  •        \   a  Roll  Rep. 

in  propriety  ot  fpeech  (if  propriety  can  be  in  impropriety)  936.  Mich. 
they  are  the  more  aptly  called  the  copy  ho la ers  demefnes ;  for  though  20  jac.  3. 
the  frank  tenement  be  in  the  lord  by  the  common  law,  yet  *-.l"ca{eof 
by  the  cuftom  the  inheritance  abideth  in  the  copyholders ;  Reynard. 
and  it  is  not  denied,  if  a  copyholder  be  impleaded  in  making  -It  it 
title  to  his  copyhold,  he  may  juftly  plead,  quod  eft  feihtus  £ulinLcx' 
in   domintco  fuo,  with  this  addition,  fecundum  coqfuetud.  beadjudg- 
manerii.     Therefore  Lord  Coke  fays,    he  concludes,    that  cd,  that  if  a 
howfoever  the  common  law  valueth  the  title  of  the  copy-  ^5*/r45/i 
holder,  yet  he  has  fuch  an  intereft  confirmed  unto  him  by  me/n^Und^ 
cuftom,  that  the  lord  having  no  power  to  refume  his  lands  at  hi«  copy- 
pleafure,  they  are  (though  improperly)  called  (yet  perhaps  ho}* landl 
truly  accounted)  the  lords  demefnes,  and  that  in  the  eye  of  the  J^  "^he 
world,  howfoever  it  be  in  the  eye  of  the  law,  that  thofe  lands  ha§  other 
alone  can  properly  challenge  the  name  of  the  lords  demefnes  ^^ J° 
(if  any  lands  in  the  poffeffion  of  inferior  lords  may  properly  I  .  °      J 
challenge  that  name)  which  the  lord  referveth  in  his  own  ^ordtofhit 
lands,  for  maintenance  of  his  own  board  or  table,  be  it  his  cram,    it 
wafte  ground,  his  arable  ground,  his  pafture  ground,  or  his     ,™\tJ|i* 
meadow;  be  it  his  copyhold  which  he  hath  bv  efcheat,  by  der^ood'S1" 
forfeiture,  or  by  purchaie ;  or  be  it  any  part  ot  his  freehold,  thote  lands 
of  which  my  Lord  Coke  fays,  he  muft  fpeak  a  word  by  the  th*  he  hold* 
way  not  to  proye  that  it  is  demefne,  for  manifefta  probatione  0r  ^SHit 
non  indigent,  but  to  fhew  you  in  what  fenfe  it  is  taken,  and  thwarts  the 
how  far  it  extends.    Co.  Clomp.  Cop.  32.  S.  14.  ca(f  Mom 

r  r    ^  T  and  the  rca- 

fonts,  be- 
eaufe  copyhold  lands  do  not  pais  by  fuch  conveyance,  but  by  furrender.  If  copyhold  land 
tjcke*lt  and  are  in  the  Kingfs  hands,  and  he  grants  aunts  terras  fuas  dominicales,  quire  if 
they  1  ball  pad.  It  ktm%  every  thing  dcmifeable  by  copy  muft  be  parcel  of  the  manor  ;  for 
the  cuftom  can  only  extend  to  the  manor}  and  the  pleading  is  quod  infra  mancrium,  <Scc.  Gilb. 
Treat- <tf  Ten.  »9,j. 

4.  A  cuftom  to  make  a  copyhold  muft  be  of  neceffity  in 
the  fame  manor  where  the  faicj  copyholds  are  fo  granted,  viz. 
that  the  fame  are,  and  have  been  time  out  of  mind  only  demifed, 
and  demifeable  by  copy  of  court  roll\  for  otherwife  the  lord  can- 
not grant  it  by  copy,  becaufe  he  pan  not  begin  a  cuftom  at 
this  day.  But  if  it  have  been  by  like  time  granted  by  copy ,  though 
ftnee  it  came  to  the  lords  bands,  yet  if  the  lord  never  dewifes  the 
fame  by  free  deed  or  -otherwife,  but  by  copy,  then  he  may  well 
grant  again  the  fame  by  copy,  for  it  is  neither  the  perfon  of  the 
lord  nor  the  occupation  of  the  land,  that  either  makes  or  de- 
stroys the  copyhold,  but  only  the  ufage  and  manner  of 
demifing  the  fame;  for  the  prefcription  of  a  copyholder  con- 
fifts  neither  in  the  land  nor  in  the  occupier,  but  only  in  the 
ufcge.    Calth.  Reading,  16. 

5.  If  lands  have  been  demifed  by  copy  by  the  Jpace  of  60  years, 
find  yet  there  be  fome  alive  that  remember  the  fame  occupied  by 
indenture,  this  is  pot  a  good  copyhqjd.  Calth.  Reading,  1*9. 

6.  And    if    lands    haye    beep    demijed  by  copy  but  forty 

years. 


years,  and  there  is  none  alive  that  can  remember  the  fame  40  br 
atberwife  demijed,  this  is  a  good  copyhold,  for  the  number  of 
years  makes  not  the  matter,  but  the  memory  of  num.  And 
it  is  not  60,  80,  or  100  years,  that  makes  a  copyhold  or 
a  cuftom,  though  it  makes  a  limitation.  But  fuch  certain 
number  of  years  makes  only  a  likelihood,  or  prefumption  of 
a  prefcription ;  that  is,  that  it  commonly  happens  not  that 
any  man's  memory  alive  can  remember  alone  fuch  a  nufnber 
of  years,  but  if  any  chance  to  be  alive  that  remembers  the 
contrary,  then  fuch  prefcription  muft  give  place  to  fuch 
Proof.  Oftlth.  Reading,  19. 

7.  Lord  of  a  manor  feifed  of  land  which  was  ancient  copy- 
hold, lecfes  it  for  500  years,  and  3  years  after  grants  it  by  copy 
to  another,  who  was  admitted  for  lives,  and  paid  his  fine* 
S.  purchafes  the  manor,  and  got  the  leafe  aligned  in  truft 
for  him  (though  he  knew  how  the  matter  was  at  his  time  of 
purchafe)  and  the  copyholder  had  feveral  years  enjoyed  the 
land  quietly  as  copyhold.     Decreed  that  the  tenant  by  copy 
ihall  hold  according  to  his  grant.    N.  Ch.  R.  26.  10  Car.  i, 
jHutchings  v.  Strode.. 
^hUibad        ?.  Copyhold  lands  enjoyed  as  freehold  for  60  years  and  more, 
been  <njoye4  ?od  had  pafled  by  deed  and  fine  as  freehold  lands,  yet  being 
60  years  as  prefented  by  the  homage  as  forfeited,  being  fold  as  freehold 
aiio^od*8*  "1  fini  &  spmpon  law,  whereby  the  lord  of  the  manor  granted 
Toth.  i6q.   over  to  other  perfpns  and  their  heirs,  though   it  was  the 
cites  21  El.  ignorance  of  the  copyholder,  from  the  long  enjoyment  of  an 
Carcw°-~5   anceilor,  arid  his  and  the  court  rolls  being  loft  or  miflaid,  a 
for  5opars  comrhiflion  was  decreed  to  fet  our  boundaries  to  diftinguifli 
-wasaUowed  the  copyhold  lands  from  the  freehold  of  other  perfons.     Fin* 
[     9     1  R.  46a.  Mich.  32  Car.  2.  Wintle  and  Wafliborn>  &  al.  v. 
*£3!  Carpenter  and  Pifb„rgh.- 

106.  cites 

Trin.  47  Eliz.  Bafpool.  v.  Roberts.— -To i.h.  107.  cites  22  and  23  Eliz.  x  Freeman  v.  Pennv. 
So  where  lands  had  gone  5  years  as  copyhold  of  inheritance  it  was  allowed.    Toth.  »06.  107* 

3  Salk.  j  00.       <j#  Whatever  may  pafs  by  deed  without furrender  (though  it  be 

in  totiaera    re<luired  that  the  deed  be  inrolled  in  the  lords  court)  can  be 

Verbis.         no  copy  hold,  and  whatever  may  pafs  by  furrender  in  the  lords 

court,  lecundum  confuetudinem  manerii,  (but  non  fecundum 

voluntatem  domini)  is  no  copyhold;  p'er  Cur.  Cumb.   387. 

Mich.  8  W.  3.  B.  R.  Smith  v.  Pace. 

2  Vent.  143.       10.  Lands  time  out  of  mind  pafled  by  furrender ',  and  copy 

of  RolnCale  °fcourt  r°M  and  the  grant  was  always  tenena.  fecundum  conjuetud. 

Jttadlcy.       manerii,  but  never  had  the  wprds  ad  voluntatem  domini.  Re- 

folved  that  they  are  not  copyhold  but  a  cuflomary  freehold* 

Carth.  432.  Mich.  9  W.  3,  B,  R.  Gale  v.  Noble. 

1 1.  Where  a  cvjlom  is  that  atl  lands  held  of  that  manor  fhall 
pafs  by  furrender  and  admittance,  y$.t  the  lands  may  be  freehold* 
and  the  manner  of  conveyance  is  cuflomary,  in  as  much  as  livery 
is  not  requifite,  Holt  (aid  the  freeholds  themfelves  can  never 
be  parcel  of  the  manor,  but  it  is  fervice;  quaere.  11  Mod. 
53.  pi.  28.  Pafch.  4  Ann.  B.  R.  Anon. 

(C)In 
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(C)  In  what  Refpeft  Copyholds  p?u*tyk$  of  the 

Nature  of  Freeholds. 

I.  TTHGUGH  copyhold  land  be  governed  by  the  rules  of  ■•NtwAbr. 
*     the  common  law  concerning  defcents,  yet  it  partakes  ho!d(BU<8. 
not  of  the  nature  of  freehold  land  in  other  refpe£ts  ;  for  it  is  s.P.  into«- 
not  affcts  in  the  heir's  bands ,  neither  Jhaii  a  uoman  be  endowed,  dem  Verbis, 
hufband  tenant  by  curtefy^  unlefs  by  fpecial  cuftom  ;  neither  Jhaii  a  J^**^ 
defcent  toil  an  entry.     The  reafon  feems  to  be,  becaufe  the  ch.  B.  GU* 
eftates  of  copyholders  were  at  firft  only  eftates  at  will,  and  at  bcrt» 
the  abfoiute  difpofition  of  the  land,  and  there  hath  not  fines 
been  any  provifion  for  thofe  particular  cafes;  for  my  Lord 
Coke  fays,  that  cofyholaers  have  only  a  fee-fimple  fecundum  quidl 
that  though  they  are  tenants  at  will,  yet  their  eftates  {hall 
defcend  to  their  heirs,  and  not  to  be  determined  by  their 
death,  and  not  to  be  fubjed  to  the  will  of  the  lord  as  other 
eft  a  tea  at  will  are,  (which  it  feems  was  introduced  in  favour 
of  them  by  fome  pofitive  law,  though  no  footfteps  of  it  ap- 
pear now)  but  not  ftmpliciter  to  have  all  the  collateral  quali- 
ties of  eftates  in  fee-fimple  at  common  law,  in  which  refpe&s 
that  pofitive  law  feems  to  have  left  them  at  large  as  before* 

Gilb.  Treat,  of  Ten,  149,  150. 

•  * 

(D)  How  it  differs  from  a  cuftomary  Freehold. 

I.  HP  HE  great  difference  between  copyholds  and  cuftomary 
**  freeholds  which  pafs  by  fur  render  is,  that  the  copyholder 
is  in  by  the  deniije  of  the  lord ;  but  in  the  cafe  of  cuftomary  free- 
koldsy  th*  lord  is  only  an  in/irumenty  and  that  in  pleading  a  title  [  10  J 
to  a  copyhold  eftate,  it  isfujficient  to  Jhew  a  grant  from  the  lord} 
but  in  cuftomary  freeholds  the  eftate  of  the  furrenderor  muft  be 
Jhewn,  as  that  the  furrenderor  was  feized  in  fee,  and  fur- 
rendered  to  the  lord,  and  he  granted,  &c.  per  Holt  Ch.  J. 
l  Salt.  365.  pi.  4.  Hill.  4  Ann,  B.  Rf  Crowther  v.  Old  field. 

[E]     Of  tabat  Things  it  may  be.  ufaM 

«  » 

[I.  CT*TTHES  may  be  demifeable  by  copy  of  court-roll,  ac-    Foi.  498. 
-*    cording  to  tne  cuftom  of  the  mannor,  for  they  may  *   — ^  -1 
be  parcel  of  a  manor,   (as  it  feems)  as.  well  as  a  renUcharge.  C*°'E-*H' 
Contra  P.  43  Eliz.  B.  R.  between  Sands  and  Drury."\  Popham 

held,  that 
they  were  not  grantable  by  copy,  becaufe  a  manor  and  tithes  are  of  (everal  natures,  and  fo  im- 
pofiible  that  that  which  is  not  parcel  of  the  manor  can  be  demifed  fecundum  confuctudincm 
manerii.     But  Gawdy  J.  doubted  thereof,  and  conceived  it  had  been  well  enough  if  it  had 

been  fo  ufed  time  out  of  mind. Supplement  to  Co.  Comp.  Cop.  82.  S.  17.  citel  S.  C. 

and  fays  it  wa*  objected,  that  tithes  were  not  grantable  by  copy,  becaufe  it  is  againft  the  nature 
of  tithes,  and  none  could  have  a  property  in  them  before  the  council  of  Lateran,  and  therefore 
u  was  impofliblc  to  have  any  cuilom  fo  to  grant  them.    But  it  was  rcfolvcd,  that  they  might  be 

granted 
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granted  by  copy,  if  there  had  been  .a  cuftom  time  out  of  mind  fo  to  grant  them.— GUb.  Treat. 

of  Ten  313.  cheiS.C.  but  makes  a  ousere. Mo.  355.  pi.  480.  par  cur.  in  the  cafe  of  Hoe 

v.  Taylor,  tithes  may  be  furrendered  by  copy  if  the  cuftom  permits  it*  ■  -€ro  £.  413.  pi.  3. 
in  cafe  of  Hoe  v.  Taylor,  it  was  (aid  to  be  adjudged  Sir  John  fiuaxaa's  Cass,  that  a  grant 
«f  tithes  by  copy  was  good. 

[2.  Tcnfura  prati  may  be  demifeable  by  copy  of  court-roll, 
according  to  the  cuftom  of  a  manor,  by  prejcription*  P»  43 
Eliz*  B.  R.  per  Gawdye,"} 
The  lord  by      [*    Underwood^  without  the  foil,  may  de  demifeable  by  copy. 

sKjra  c°- Lit-  58.  b.] . 

his  heirs  J7»- 

Jerwood  in  M.  Wood  Annuatim  fuccidcnd.  by  4  or  5  acres  at  lead,  adjudged  a  good  grant,  and  is 
exdufive  of  the  lotd ;  and  note,  they  took  the  wood  annuatim  fuccidend.  by  4  or  5  acres,  to  be 
the  order  appointed  for  cutting,  and  not  to  go  in  reftraint  of  the  grant.  Mo.  355.  pi.  480  Pafch. 

36  Eliz.  B.  R.  Hoev.  Taylor. 4  Rep.  30.  b.  31.  a.  pi.  93.  S.  C.  adjudged  that  it  may  by 

cuftom  be  demifable  by  copy ;  and  judgment  affirmed  ;  for  it  is  a  thing  of  perpetuity  to  which 

cuftom  may  extend,  becaufe  after  every  cutting  it  will  grow  again  ex  flipitibus. Cro.  EUz. 

413.  pi.  3.  S.  C.  adjudged,  and  affirmed  in  error. — Jenk.  274.  pi.  95.  S.  C.  accordingly . 

Supplement  to  Co.  Comp.  Cop.  8a.  S.  17.  cites  S.  C  ■  Gilb.  Treat,  of  Ten.  so8. 

cites  4  Rep.  3,1 .  S.  P. Jbid.  314.  &  P. 

4  Rep.       £ 4.  The  herbage  or  vefture  of  land  may  be  demifeable  bf 

l.fcofHoe    c°Py«     Co.  Lit.  58.  b.] 
againft  Tay- 
lor, S.  P.  refolved.       ■    Jenk.  274.  pi.  95.  S.  C.  dc  S.  P.— —Co.  Comp.  Cop.  54.  S.  42 • 
iS.  P.  and  cites  S.  C. 

A  cuflomary      [5.  A  man§r  may  be  demifeable  by  copy.  Co.  Lit.  58.  b.] 

manor  may 

be  granted  by  copy,  though  fuch  lord  cannot  heid  a  court  baron  to  have  forfeitures,  and  hold  pica 

in  a  writ  of  right.    Ci*k  J.  259.  pi.  20.  Mich.  8  Jac.  B.  R.  King  v.  Stanton.  Jenk.  274.  pi- 

95.  S.  P.— And  fuch  manor  may  have  cuflomary  tenants,  for  as  well  as  there  may  be  a  tenant  at 
will  of  a  manor  at  common  law,  fo  there  may  fre  a  tenant  at  will  according  to  the  cuftom  of  the 
manor;  refolved.    Cro.  J.  327.  pi.  4.  Micty.  11.  Jac.  B.  R.  Moore  v.  Goodgame.— Bulft. 

x35    Goodgroom  v.  Moore.  S.  C  butS.  P.  does  1  ot  fully  appear. 11  Rep.  17.  a  Mich. 

ap  Jac.  Nevil'scafe,  S.  C.  refolved  clearly*  per  tot.  cur.  that  a  cuflomary  manor  may  be  held  by 
oopy,  and  fuch  cuflomary  lord  may  hold  coufis,  and  grant  copies,  and  fuch  cuflomary  manor 
will  pafs  by  furrender,  and  admittance,  and  fines  fhal)  be  paid  upon  admittance,  as  well  upon 
alienation  as  upon  defcent,  and  that  may  be  cuftomai  y  lord  me  (he,  and  cuflomary  tenants  in, 
cafe  where  tbe'mefnaUy  is  a  tenancy  at  will,  according  to  the  cuilom  of  the  manor,  as  where  there 
is  tenancy  at  will  at  the  common  law  of  a  manor ;  and  if  fuch  cuflomary  manor  be  forfeited,  the 
lord  fhall  have  the  fufloms  and  Cervices  appertaining  thereto.  Yclv.  190.  Mich.  8.  Jac. 

B.  R.  Tho  King  v.  Staverton,  S.  P.     And  it  is  (aid,  that  fuch  a  cuflomary  manor  cannot  hold 

[I  -      "J   a  court  baron ,  for  he  cannot  have  any  frani^tenanu  to  hold  of  him,  becaufe  a  copy- 
•*    hold  manor  is  not  capable  of  an  efchrat  of  freehold,  for  that  which  comes  in  lieu 
of  another  ought  to  be  of  the  fame  nature,  and  fo  the  freehold  efcheated  fhould  .be  copyhold 

which  is  repugnant  and  impoflible. Bulft.  57.  58.  S.  C.  all  the  court  agreed  clearly  againft. 

the  court  baron.— Supplement  to  Co.  Comp.  Cop.  79  S  15  Gilb.  Treat  of  Ten.  201. 

30a.  cites  fame  cafes,  and  fays  that  a  cuflomary  manor  may  be  held  by  copy  of  court-roll,  ad 
voluntaf.  &c.  and  fuch  a  lord  may  grant  copies;  but  it  fctm*  it  rnuil  oc  of  fuch  things  as  have 
been  ufually  demifed  by  him:  for  it  fecms  he  cannot  grant  all  his  demefnes  by  copy,  without 
th:y  have  been  ufually  demifed  ;  for  though  they  have  been  demifed  time  out  of  mind  by  the 
fnperior  lord  by  copy,  that  will  not  warrant  his  demife  by  copy,  becaufe  the  cuftom  mull  be, 
that  time  out  of  mind  they  have  been  granted  per  domioum  manerii,  bow  they  have  not  been 
granted  by  him  that  his  lord  of  the  manor,  though  they  have  by  the  fuperior  lord.  This  cafe 
feems  to  prove,  that  a  cuflomary  manor  to  hold  courts  ice.  may  be  without  any  freehold  fervice** 
and  it  may  as  well  be  objected  againft  fuch  a  lord's,  holding  courts,  that  he  hath  no  manor,  be- 
caufe no  freehold  fervices,  but  it  teems  he  may  have  frce^ol^  fervices. 

Generally         [(>m  Jny  thing  that  cQnarnt  landt  may  be  granted  by  copy. 

!ud,ateneS-        Co.  Lit.  58  b.] 

ments 


taents  within'  the  manor,  mi  whatever  concerns  lands  and'  tenements,  may  Be  granted?  by  copy. 

Co.  Litt.  58.  b.  Any  profit  of  any  parcel  of  the  manor  may  by  cuftom  be  granted  by  copy; 

refolved.    4  Rep.  31.  a.  in  cafe  of  Hoe  v.  Taylor.  Jenk.  874.  pi.  95.  S.  C.  &  S.  P.  ■■ 

Gilb.  Treat,  of  Ten.  314.  cites  S.  P.  out  of  Ld.  Coke,  but  fays,  that  this  mull  be  meant  where 
they  are  parcel  of  the  manor,  and  not  to  extend  to  incorporeal  things  in  grols  ;  for  they  are  nc* 
pared oithc  manor. 

It  ieemVby  Littleton,  that  only  lands  and  tenements  are  demifable  by  copy,  and  therefore  if 
the  lord  of  a  manor  will  grant  rent-charge,  or  the  office  ofjlcwardfkip,  or  bailiwick  of  his  manor 
by  copy,  or  a  common  gro/s  by  copy,  thefe  be  not  good  grants,  becaufc  they  lie  not  in  tenure,  and 
sdfo  becaufe  the  cuftom  does  not  extend  unto  them,  but  common  appendant to  a  tenement,  or  copy- 
bold  lands,  may  be  detailed  with  the  tenament  by  copy.    Calth.  Reading,  54V 

7. .  Market ,  fair \  and  pifcary  may  be  granted  by  copy.  Mo.  Cro-  c- 
355-  pl-  4go-  pafch-  36  Eliz.  in  Cafe  of  Hoe.  v.  Taylor,       £%*c\5' 

Fenner  faid, 
he  svnew  *  market  within-  the  manor  of  Crookehorne,  in  the  county  of  Somerfet,  to  be  demifed, 

by  copy.— 4  Rep.  31.  a.  in  pl.  23.  S.  C.  and  the  fame  inftance  given. Jenk.  274.  pl.  95, 

&  P.— —Supplement  to  Co  Com  p.  Cop.  82.  S.  17.  cites  S.  C— Co.  Litt.  58.  b 

8.  Any  profit  parcel  of  a  manor,  may  by  cuftom  be  granted 
by  copy;  refolved*'  4 Rep.  31*  a*  pl.  23.  Pafcb.  37  Lliz.  B. 
lL  in  Cafe  of  Hoe  v*  Taylor, 

9.  Common  and  prima  veftura  prati  may  be  granted  by  copy, 
becaufe  they  are  parcel  of  the  manor,  but  what  is  not  parcel 
of  the  manor  cannot  poffibly  be  demifed  fecundurn  confuetu- 
dinem  manerii;  per  Popham  Ch.  J.  and  therefore  he  held* 
that  tytbes  could  not,  which  was  the  principal  point ;  but  be-i 
caufe  Upon  the  verdict  it  did  not  appear  that  it  had  been 
granted  by  copy  timeout  ofmindy  it  was  held,  that  no  title  was 
found  for  the  defendant  who  claimed  the  tythes  by  copy  of 
court-roll,  and  therefore  it  was  a  djudged  for  the  parfon,  plains- ' 
tiffi  Cro.  E.  8i+.  pl.  3.  Pafch.  43  Elit.  B.  R.  Sands  v. 
Drurj. 

10.  Tilings  that  lie  not  in  tenure  are  not  granted  by  copy,  Gilb.  Treat. ' 
as  rents ,  bailiwicks,  Jhtoardjbipsy  common  in  gro/s  9  advowfons  of  Ten.  3 13. 
fagrofi%  and  fuch  like;  but  an  advowfon  appendant ,  a  common  g  p*r0Jj-"5, 
appendant,  or  a  fair  appendant,  rrlay  pafs  by  copy,  by  reafon  ^  rcmr  lCVk 
of  the  principal  thing  to  which  they  are  appendant,  a,nd  ge-  be  rcferved 
nerally  what  things  foever  are  parcel  of  the  manor,  and  are  £uto*tl»«n» 
of  perpetuity,  may  be  granted  by  copy,    according  to  the  there  can  be 

Cuftom.      Co.  Comp.  Cop.  54.  S.  42.  ™  diilrtfs 

taken  upon 
them,  and  then  they  are  not  parcel  of  a  manor  which  eonfifts  only  of  demefnes  tnct  fervices :  but 
then  it  win  be  objected,  that  a  rent  fervice  is  parcel  of  a  manor,  and  grantable  by  copy,  for  a 
manor  may  be  granted  by  copy,  but  a  rent-fervice  may  be  diftratned  tor :  and  if  it  be  granted 
by  copy,  it  cannot  be  granted  alofte,  but  lands  muft  be  granted  with  it,  upon  which  a  diltrefs 
may  be  taken;  and  as  it  U  a  part  of  a  manor,  it  is  held  of  fome  fuperior  lord;  but  it  lecras 
a  rent-fervice  atone  cannot  be  granted  by  copy,  no  more  then  rent-charges,  or  commons  in  grofs, 
which  yet  may  be  granted  by  copy,  as  they  are  appendant  to  any  other  thing.  No  fervice  can 
be  referved  or  due  upon  the  grant  of  incorporeal  things,  fo  that  no  court  can  be  kept  b>  the 
grantor,  no  attendance  being  due  from  the  grantees  of  incorporeal  inheritances  ;  16  as  to  them 
there  is  no  lord,  and  confeoueotly  they  cammt  pais  by  futrender  and  admittance,  r  12  T 
and  fo  are  not  giaaiable  by  copy. 

11.  Demrfne  lends  which  within  time  of  memory  have  been 
occupied  by  the  hrd  himfelfs  or  his  fa*mcr9  iv  not  good  to  be 
granted  by  copy*  becaufe  of  the  newnefs  of  the  grant,  yet  by 
continuance  of  time  it  may  be  good  copyhold,  when  the  me* 

xnory 


1*  <Jt0p$Ottt , 

hiory  of  the  contrary  is  worn  away,  as  hath  been  (aid  before; 
neither  can  the  lord  that  granted  fuch  a  copy*  put  out  hia 
copyholder  during  his  life  that  granted  the  fartife,  becaufe  he 
ftiould  not  be  received  to  difable  his  own  grant.  Calth* 
Reading  54,  55. 

*2.  If  a  copyholder  fttrrendtrs  his  cbfybbld  intb  the'  fcrits  hhntis 
merely  to  the  ufe  of  the  lord9  Calthorpe  doubts  whether  the 
lord  may  grant  this  again  by  copy,  as  he  may  where  it  comes 
unto  him  by  forfeiture,  or  by  efcheat,  becaufe  it  is  mad^ 
parcel  in  demefme  by  his  own  acceptance,  aftd  hot  by  the 
a£k  of  the  law  ;  quaere.  C  1th*  Read.  55. 
And  cites  it       1 3.  A  copyhold  may  be  of 'a  mi/l;  adjudged*     4.  Le.  241.  pi. 

«£d<rfd  in  393*  Pafc^*  8  Jac#  B*  R*  Ward's  CafCk 

Gr^cn  v.  1 4.  A  leaf e  of  the  freehold  by  a  copyhold  to  a  Jl* anger  is  good 

HarrU.         between  the  lord  and  the  ftranger;  per  Cur.Keb.  15.pl.  43. 

Pafch.  13  Car.  2.  B.  R.  Garrard  v.  Lifter. 

Waftc  l-5»  Grant  of  wafte  by  copy  is  void,  unlefs  fo  granted  time" 

«round-       out  of  mind.    3  Keb.  124.  Hill.  24  Car.  a.  B.  R.  BHhop  of 

London  v.  Row. 

16.  A  lord  of  a  manor  may  make  new  grahts  of  part  of  the 

manor  to  hold  by  copy  ;  admitted,  and  a  cafe  was  cited  to  the 

purpofe.     But  Lord  Chancellor  faid,  that  in  the  cafe  cited 

fuch  grants  were  made  with  confent  of  the  homage^  that  the 

queftion  in  the  principal  cafe  is,  whether  there  be  a  cuftom 

to  do  it  without  the  homage,  and  that  muft  go  to  law,  and 

then  it  will  be  confidered  by  them*  how   far  a  cuftom  to 

make  fuch  grants  without  the  homage,  be  a  good  cuftom. 

Sel.  Chan.  Cafes  in  Lord  King's  Time,  62.  Mich.  12  Geo.  1. 

Hughes  v.  Games. 

(F)     Grant.     What  fliall  be  faid  to  pafs  by  the 
Grant.     Things  excepted,  or  referved. 

I.  IF  the  lord  of  a  manor  grants  his  manor  for  years ,  ex* 
■*•  cept  bofc.  and  fubbofc.  growing  in  certain  copyhold 
ground,  and  the  leuee  by  his  fteward  granteth  a  copyhold, 
within  which  manor  there  is  a  cuflom>  that  every  copyholder  may 
take  within  his  copy/  old)  woods  and  underwoods  growing  upon  the 

Sound  fit  nccejfary  fnel\  notwithftanding  this  exception  in  the 
ife  of  the  manor,  the  copyholder  may  cut  down  thfe  woods 
or  underwoods  according  to  the  cuftom,  for  though  the  leflee 
of  the  manor  in  refpeft  of  the  exception  could  not  meddle 
with  the  woods  or  underwoods,  yet  the  copyholder  may,  for 
his  title  is  grounded  upon  the  cuftom  paramount  the  except 
tion.     Co.  Comp.  Cop.  54.  f.  42. 

2.  If  a  copyhold  be  granted  to  a  man  &  baredibvs,  an  ejtate 
tail  does  not  fafsfor  want  bfthe  words  de  corpore\  and  if  a  copy- 
hold be  granted  to  a  m«n&  Uteris  aut  pueris  fuis  de  eorpore* 
an  eftate  tail  does  not  pafs  for  want  of  this  word  heirs;  for 
what  eftates  foever  are  intails  fince  the  ftatute  De  don  is  Con- 

ditionalibus 


ditionalibus,  were  fee-fimples  conditional  before  the  ftatute, 
without  the  word  heirs,  and  therefore  *  no  intail  fince  the 
ftatute ;  and  for  the  fame  reafon,  if  a  copyhold  be  granted  t* 
a  man,  and  to  the  iffues  malts  of  his  body,  an  eftate  for  life  only 
pafles.    Co.  Comp.  Cop.  59.  f.  49. 

3.  If  a  copyhold  be  granted  to  a  man  without  expr  effing  any 
certain  eflate,  by  implication  of  law  an  eflate  for  life  only  pafies. 
Co*  Com*  Cop,  59.  fr  49. 

4.  And  if  I  grant  a  copyhold  to  3,  habendum  fuccefftve,  they 
are  joint  tenants,  unlefs  by  fpecialcuftom  the  word  iucceflivd 
makes  their  eftates  feveral.     Co.  Comp.  Co£.  59.  f.  49. 

5.  If  tKe  king  by  hisfieward  grants  a  copyhold  to  a  man  and 
his  heirs  males,  or  heirs  female*  no  fee-fimple  paffes,  becaufti 
the  lord  never  intended  to  pafs  fuch  an  eftate.  Co.  Comp» 
Cop.  50.  f-  49, 

6.  It  a  copyhold  be  granted  to  an  abbot,  and  his  heirs,  aft 
eftate  for  iife  only  pafles.    Co.  Comp.  Cop.  59.  f.  49, 

7.  If  a  copyhold  be  granted  to  a  than  and  to  his  heirs,  as  long 
as  J.  S* /ball  live,  this  i»only  an  eftate  pur  auter  vie>  and  a 
render  limited  upon  this  eftate  is  good.  Co.  Comp.  Cop.  59 
f.  49. 

8.  But  if  a  copyhold  be  granted  to  a  man  and  to  his  heirs, 
as  long  as  fuch  a  tree  Jhall  grow  in  fuch  a  ground,  this  is  a  good 
fee,  and  a  render  limited  upon  it  is  void.     Co.  Comp.  Cop* 

59  f-  49- 

9.  It  a  copyhold  be  granted  to  J,  5.  and  J.  N.  &  haredi- 

bus,  they  are  jointenants  -  for  life,  and  no  inheritance  panes 
unto  either,  becaufe  qf  the  uncertainty,  for  want  of  the  word 
fuis;  but  if  a  copyhold  be  granted  to  J.  S.  only  &  haredibus, 
a  good  fee-fimple  pafles  without  the  word  fuis.  Co.  Comp. 
Cop.  59.  f.  49. 

10.  If  the  lord  makes  a  leafe  for  years  of  the  manor  (except- 
ing all  woods  and  underwoods)  and  the  lefiee  makes  grants  by 
copy  according  to  the  cuftom,  the  copyholder  Jhall  have  wood 
in  tbefe  woods  according  to  the  cuftom.  8  Rep.  107.  Mich.  6  Jac. 
B.  R.  Bonham's  Cafe. 

1 1.  A  copyhold  was  of  lands  in  fee;  the  lord  by  the  cuftom 
had,  as  a  profit  apprender,  the  cut  of  the  wood*  and  unaerwoods 
growing  on  the  copyhold*  The  lord  grants  all  the  woods  and 
underwoods  growing,  and  which  afterwards  Jhould  grow  on 
the  faid  copyhold  lands  to  A*  and  bis  heirs,  whether  this  ftiould 
not  merge  in  the  copyhold,  being,  as  was  faid,  only  a  profit 
apprender.  The  qugftion  was,  If  a  copyholder  pays  a  rent 
to  the  lord,  and  the  lord  grants,  or  releafes  this  rent  to  his 
tenant,  this  ihall  merge  in  the  copyhold  ?  Sed  non  allocatur. 
Vera.  R.  21,  22.  pi.  14.  Mich.  1681.  Faulkner  v.  Faulkner* 


[G]  Copy- 


it  3  dtaptfoftt 


1K2L  tG]    Copyhold. 

(C)  Grant. 

'fol^?  -fy  wjfow  it  may  be  made  [By  Domini  pro* 
*-*v— '      Tempore  or  not,  or  Perfons  not  having  law-* 

ful  Titles.] 

Leffeefor  [I*  'T^E  lord  that  hath  a  lawful  eftate  in  the  manor,  he 
y«r*  g™^  ^    he  tenant  for  life  or  years*  tenant  by  ft  atutc -merchant* 

for  3  live*  ^/^  ity***  tenant  *l  «;///,  or  guardian  in  chivalry,  may 
and  held      grant,  copies  according  to  cuftom.     Co;  Lit;  58.  b.J 

good;  for  . 

the  cuom  throughout  England  is,  that  the  lord  fit  the  time  being  inayiemijehf  copy,  Ac.  An<J 
this  notwithftanding  chat  he  has  only  durante  bene— placito,  or  at  will ;  quod  nola.  Br.  tenant 
by  copy  Sec.  pi.  27.  citet  4.  Ma.  1 .— —  But  it  was  held,  that  fuch  leffee  of  the  manor  cannot  de- 
mife,  referving  a  left  than  the  ancient  rent,  but  mmft  referve  the  ancient  rent  or  more.  fir.  Ibid  cites 

[-.      I   j  Ma.  i.-^~S.  P.  refolvea,  4  Rep.  23.  b.  pi.  7;Trin;  26  Elfe:  B;  R.  in  cafe 
^     J  of  Clarke  v.  Pennyfeather. Gilb.  Treat,  of  Ten.  183.  cites  S.  C.  accordingly, 

provided  the  ancient  rents,  cuftom,  andfervices  be  referved;  for  if  the  eftate  a  copyholder  hath  in 
lands  be  an  eftate  that  hath  been  demifed,  and  de mi  Cable  time  out  of  mind  by  copy  by  the  lord, 
it  is  fumcient  to  fupport  his  eftate  by  cuftom,  fo  that  no  eftate  is  required  to  be  in  the  lord,  but 
only  that  the  copyhold  land  fhould  be  demifed,  and  demifcable  time  out  of  mind  by  the  lord 
for  the  time  being,  fo  that  be  he  but  lord  it  is  enough ;  fo  that  the  cuftom,  which  warrants  thefe 
eftates,  only  requires  that  they  fhould  have  been  demifed,  and  demifcable  by  the  lord  for  the 
time  being,  but  it  requires  no  eftate  to  be  in  that  lord  in  particular,  fo  that  he  be  but  lord,  and 
cuftom  is  the  life  and  foul  of  a  copyholder's  eftate,  for  the  copyholder  doth  not  derive  his  eftate 
out  of  the  lord's  eftate  (for  then  it  would  determine  with  his  eftate)  but  from1  the  cuftom  which 
only  requires  a  lawful  lord  for  the  time  being,  and  therefore  no  regard  is  had  to  the  perfon  o£ 
the  lord— And  if  copvhold  efihtats,  or  comes  into  the  hands  during  their  time,  any  of  them 
may  regrant  it  at  the  <*ifi,  rendering  the  ancient  rent,  cuftoms,  and  ferviccs,  and  the  lord,  who* 
has  inheritance,  (hall  be  bound  thereby.  4  Rep.  23.  b:  S.  C. 

If  tenant  [2.  But  dijfeifors,  abators*  intrudors,  tenants  at  fufferance%  can-* 

vie^fte^the  not  grant  copies  to  bind  thofe  that  have  right.  Co.  Lit.  58. 
death  of  b.  Co.  4..  between  Roufe  and  Arters.  B.  R.  24.  adjudged  inj 
ccftyquevie  the  Cafe  of  a  Tenant  at  Sufferance.] 

of  a  manor  "* 

continues  in  the  manor,  and  holds  courts,  and  makes  voluntary  grants  by  the  copy,  thefe  (hall 
not  bind  the  leifor  ;  for,  he  was  tenant  at  fufferance  without  any  lawful  intercft  ;  and  writ  of  en- 
try, ad  terminum  qui  pratteriit  lies  againft  him,  and  fo  he  his  a  deforceor  of  the  manor.    4  Rep. 

24.  a.  b.  pi.  9.  Pafch.  29  Eli 7..  S.  C. Mo.  236.  pi.  369.  S.  C.  adjudged;  fo  when  the  heir 

grants  a  copyhold,  and  afterwards  afiigos  dower,  the  ferae  (hall  avoid  the  copyhold.— 1  Le, 

45.  pi.  59.  S.  C.  adjudged,  nifi. Ow.  27.  Roufc**  Cafe  S.  C.  adjudged  nin. S.  P.  per 

Cur.  Obiter.  Mo.  1 12.  in  pi.  251. S.  P,  in  a  nota  by  the  reporter.   1  Rep.  140.  b.  at  the  end 

of  Chtidleigh's  Cafe. — -S.  P.  agreed  Poph.  jr. S.  P.  Bridgm.  *i. If  a  man  feifed  of  a 

manor  in  which  are  divers  copyhold  demifeable  for  lives  is  difteiflea,  and  the  difteiifor  grants  a 
copyhold,  being  void,  for  3  lives,  this  is  not  good  to  bind  the  aifteifed ;  otherwi  e  it  is  of  a  copy- 
hoi*  of  inheritance,  becaufe  it  is  neceflary  to  admit  the  next  heir.  Calth.  Reading,  49. 


Cro.  E.66r.  [3.  If  tenant  in  dower  of  a  copyhold  manor  gfantt  a  copyhold 
pi.  10.  Gay  ln  reverjion  to  another,  where  by  the  cuftom  it  may  be  granted  in 
&sap  held  revrrftcn*  this  grant  fliall  hind  the  heir  after  the  death  of  the 
accordingly  feme,  though  the  reverfion  be  not  executed  in  the  life  of  tenant  in 
by  Popham  dower  5  for  this  is  all  one  with  a'grant  in  pofleffion,  the  cuftom 
a^dSpham  warranting  an  eftate  in  reverfion.  P.  41  Eliz.  B.  R.  between 
&id,thatitit  G aye  and  Reye.'} 
n&wwithout 

quetlioa  held  to  be  good,  though  not  executed  in  the  life  of  the  particular  tenant,  who  granted,.. 

alihougW 


although  it  was  doubted  in  the  E.of  Anindet*s  Cafe  D.  343.  Trin.  17.  Eli 2. —But  if  a  ferae  De  en- 
dowed of  fevcral  copyhold  tenements,  (he  cannot  grant  part  of  them  by  copy  in  poffeiTmn  or  re- 
Verfion ;  for  one,  who  has  a  particular  eftate  in  a  manor,  cannot  grant  a  copyhold.by  parctls,  or  de*  * 
taife  parttand  retain  the  reiidue  himfelf  •;  per  Pophara.  Cro.  6§a  pi.  10.  in  cmfc  of  Gay  v.  Kay. 

[4.  [So]  If  guardian  in  fotage  grants  a  copyhold  in  rever-  CuardLm  h 
fion  according  ro  the  cuftoro  of  the  manor,  this  (hall  be  a  /cc0^t  j3^1* 
good  grant,  and  bind  the  Ward,  though  it  comes  not  in  poflef-  his  own 
Son  during  the  nonage  of  the  ward,  for  he  is   dominus  pro  »amc'  and 
tempore.     H.  1.  J*c.  B.  and  M.  3  Jac.  B.  between  Sbapland  f™tc*  c£ 

and  RidUr,  Adjudged.]  venion,  and 

held  good 
agaiaft  the  heir.  Ow.  115.  1  jac.  C  B.  Shoplandv.  Radlcn.  The  cuftora  of  the  manor 

was  to  admit  for  life,  the  remainder  for  life,  and  there  being  only  a  copyholder  for  life  in  pof- 
fcflion,  the  guardian  in  focage,  during  the  heirs  being  under  14,  admitted  one  to  the  remainder 
for  life,  and  held  good,  becaufe  he  had  a  lawful  intereft.  Godb.  143.  pi.  1^7.  Saplan  v.  Kid  It  r. 

S.  C Cro.  J.  55  pi.  27.  S.  C.  adjornatur.— Ibid   98.  pi.  28.  S.  C.  adjudged  that  the  grant 

was  £ood. 4  Le.  238.  pi*  383    S.  C.  adjudged  good. S.  C.  cited  Supplement  to  Co. 

Comp.  Cop.  8z.  f.  17.— S.  C.  cited  per  tut.  Lord  Rayra.  Rep.  131.  Mich.  8.  W.  3.  C.  B. 
in  cafe  of  Wade  vt  Baker.— S.  P.  by  Lord  CommiiEoncr  Jekyl  accordingly  2.  Wms's.  Rep. 
1st.  Hill.  172  a  in  delivering  the  judgment  of  the  court,  in  cafe  of  the  Lord  Ch.  J.  Eyre  v.  the 
Countefs  of  Shaftfbury,  that  guardian  may  grant  copyholds  in  rever  (ion. —  2  New.  Abr.  684. 
cites  8  W.  3.  C.  B.  Lade  v.  Barker,  tliat  a  guardian  in  focape  may  grant  copyholds  in  rever  (ion 
according  to  the  cuilora  of  the  manor,  though  they  *come  into  poiieulon  during  the  non-age  of 
the  infant. 

*  It  feenu  mifprinted  and  that  the  word  (not}  U  Omitted. 

t  15 1 

[•5.  If  a  lord  of  a  manor  devi/es  by  his  will  in  writirtg,  that  ?•  *•  and  it 
bit  executor  JhoU  grant  copies  according  to  the  cujhm*  for  payment  JkJjeh  [j^ 
of  debts,  and  dies,  the  executor,  though  he  hath  no  ef+ate  in  the  ter  appeared 
manor,  may  make  grants  according  to  the  cuflom  of  the  ^  thede- 
inanor.     M.  7.  8  £liz*  D»  Manufc.  ipt  cited  Cok  Lit.  58.  b.]   ^^V. 

a  Le.  46. 

cites  17  Eltz.  Stowley's  Cafe. Gilb.  Treat,  of  Ten.   19Q.  S.  P. 4  Rep.  a&Vb  S.  P.  per 

,  Cur.  that  the  grant  is  good ;  for  after  the  affent  of  the  executors,  he  is  in  by  the  defile.-  ■     Co. 
Corop.  Cop.  47.  5.  34  S.  P. 

6.  If  a  bijhop  grant  cuftomary  lands  by  Copy,  and  dies, 
the  topyhold  is  not  determined  by  his  death,  for  he  was 
dominus  pro  tempore,  and  this  grant  fliall  bind  the  king,  and 
the  grantee  (the  temporal  ties  being  in  the  hands  of  the  king) 
ihall  have  aid  of  the  king,  4  Rep.  21,  b.  in  Brown's  Cafe 
cites  4H.  6.  if.  and  21  H. 6.  37. 

7.  It  a  manor  be  deviled  to  one,  and  the  devijte  enters  and  C0.Litt.58. 
makes  copieij  and  then  the  devife  is  found  to  be  void,  thofe  copies  •' s'  *** 

if  they  are  new  and  voluntary,  and  not  made  upon  furrenders, 
are  void  ;  per  Pophanu     Ow.  28.  cites  7  Eli/.. 

8*  Feoffee  of  a  manor  upon  condition  makes  a  Voluntary  grant  Bendl.  290. 
of  copyhold  eftate  according  to  the  Cuftom,  and  after  the  f}m  *?•  ,s- 
condition"  —  ^ 

by  copy 
.Anon,  ci 
Arundel',  Cafe." -    J     '  "£&?,- 

.  fore  or  alter 

the  condition  broken,  and  before  entry  for  the  condition  broken,  grant!  a  copyhoki,  the  gra:nor 

Ihall  not  avoid  this  copyhold,  "for  the  copyholder  is  in  by  dominus  pro  tempore,  and  osr.t- 

snount  the  grant*,  -—  If  a  U&jt  be  made  fir  years  of  a  au«*r,  tut  kaitfe  U  yj  ulvh  4c  t'rca.h 

V©.,Vffc  C  ■     »J 
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fee,  Ld.  Coke  think  the  law  would  have  fallen  out  otherwife;  for  before  entry  the  franktene* 
ment  had  not  been  avoided,  and  wherefoever  a  man  may  enter  and  avoid  any  eftate  of  franktene* 
ment  upon  the  breach  of  a  condition,  the  law  adjudges  nothing  to  be  in  him  before  entry,  andk 
lie  may  waive  the  advantage  which  he  might  take  by  the  breach  of  the  condition  if  he  will,  and  . 
therefore,  notwithstanding  the  accruer  of  the  title  of  the  grantor ;  yet  before  this  title  be  exe- 
cuted by  entry,  the  grantee  hat  fuch  a  lawful  intereft,  that  what  eftate  foever  he  grant*  by  copy 
in  the  interim,  (hall  ftand  good  againft  the  grantee.  Co.  Comp.  Cop.  48.  f.  34.— -GUb. 
Treat,  of  Ten.  187.  S.  P.  and  yet  it  11  a  rule,  that  when  a  man  enters  for  condition  broken,  he 
(hall  be  in  of  the  fame  eftate  he  wu  in  before,  and  therefore  ihall  avoid  all  mean  charges  and  in- 
cumbrances ;  but  the  copyholder  doth  not  claim  his  eftate  out  of  the  lord's  grant,  but  out  of  the 
cuftom,  and  if  the  grants  were  made  after  the  condition  broken,  yet  it  is  all  one ;  for  before  entry 
the  feoffee  has  a  lawful  eftate,  and  the  feoffer  may  waive  the  advantage  of  the  condition  broken  a 
but  if  a  leafe  be  made  of  a  manor  for  years  upon  condition  to  be  void  upon  the  breach  of  a 
certain  condition,  and  the  condition  is  broken,  no  voluntary  grants  made  afterwards  (hall  bind 
the  leiTor,  becaufe  the  eftate  of  the  leftee  is  void  ;  but  if  it  were  for  life  dec  then  the  grants  were 
good. 

Ibid,  faya,  9-  A  lord  for  Ufg9  or  any  other  particular  tenant  that  hath 
that  it  was  an  intereft  in  a  manor,  may  grant  copies  in  reverfion,  though 
Se^court"1  lney  ke  not  executed  in  the  life  of  the  grantor.  '  Mo.  147. 
of  wards,     pi*  292.  Hill.  26  Eliz.  Carew's  Cafe* 

Mich.  38  dc 

39  Fliz.  inWellh'sCaie  ;  and  that  in  the  fame  cafe  of  Welih  it  was  fo  adjudged  afterwards  ii» 

B.  R.  Pafch.  41  Mi*,  upon  a  fpecial  verdict  returned  there. Mo.  95.  pi.  236.  Hill.  14  Eliz. 

S.  P.  and  Wray,  and  Dyer,  and  all  the  juftices  of  C.  B.  held  the  copy  not  good,  but  Manwood 
and  Popham  held  e  contra ;  but  they>U  agreed,  that  if  it  comes  into  pofleflion  before  the  death 

of  tenant  for  life,  that  then  it  is  good. To  make  fuch  grant  good,  there  fhould  be  a 

cuftom  to  enable  the  lord  to  grant  in  reverfion.  Mar.  6.  pi.  13.  Pafch.  15  Car. Ld.  Coke  faya, 

that  if  there  be  lejjee for years  of  a  manor,  and  he  grants  lands  by  copy  in  reverfion,  that  unlefs  tha 
reverfion  happen  tn  poffefion  before  ihe  leafe  for  years  expires^  the  grant  is  void;  the  reafon  feerim 
to  be,  becaufe  now  he  makes  a  grant,  which  is  only  to  take  effect  after  his  eftate  ended  in  point 
of  pdffeiuon,  and  fo  will  bind  the  future  lord's  intereft,  but  let  his  own  be  at  large  without  any* 
grant  by  copy,  which  by  conftru&ion  they  will  not  admit,  but  take  the  rule  ftricHy,.  that  he  that 
is  dominus  pro  tempore  of  a  particular  eftate  muft  grant  in  poueflion ;  and  to-  this  purpofe  is 
JLord  or  Oxford's  Cask;  but  it  ia  agreed  on  all  hands,  that  if  it  come  in  poifcBion  during  Use 

[s  1  continuance  of  the  lord  *s  eftate,  that  it  is  good  :  but  there  is  the  Ca  s  k  o  r  G  a  y  v .  Kjwi* 
*°  J  where  it  was  held  good  not  with  Handing  it  did  not  come  in  pofleffion  ;  and  there  it 
was  faid,  that  it  was  cuftom  only  warranted  the  grant,  which  might  as  well  warrant  a  grant  in  re- 
verfion as  poflcflion,  and  if  the  cuftom  will  warrant  the  grant  of  a  fee  firaplc  in  pofieflkm  by  fuch 
particular  tenant,  why  not  a  reverfion  in  fee  ?  And  the  like  refolution  was  made  in  Si  a  Pit  sat 
Cak  iw'i  Case.  It  fecms  the  firft  ground  of  this  law,  that  the  lord  for  the  time  besngmight  grant 
copyhold  eftates,  was,  becaufe  copyholders  were  only  tenants  at  will,  and  fo  though  the  lord  pro> 
tempore  had  but  a  particular  eftate,  and  yet  granted  the  lands  in  fee,  yet  that  was  no  prejudice,  but 
rather  an  advantage  to  the  lord  that  was  to  have  the  manor,  in  refpe&ofthe  ferviee  he  was  to  have 
done  him  afterwards,  and  if  he  had  a  mind  he  might  put  out  his  tenant  at  hi*  own  pleafure ;  but  thin- 
uncertainty  of  the  copyholder's  eftate  being  found  inconvenient,  it  was  afterwards  adjudged,  that 
he  fhould  retain  his  land,  and  not  be  fubje&t  to  the  pleafure  of  the  lord,  but  the  other  part  of  the 
law  was  left  as  before,  viz.  that  lords  for  the  time  being  might  grant  lands  in  fee  though  they  them* 
felves  bad  but  a  particular  eftate,  and  this  cuftom  being  continued  to  this  day,  is  what  warrants 
the  grants  by  copy  5  for  it 'is  moft  certain  thofe  eftates 'that  are  granted  by  lords  that  have  a. 
particular  intereft,  cannot  be  derived  from  the  intereft  of  the  lords,  for  if  they  were,  they  mull 
determine  when  the  lord's  eftate  determines,  for  nemo  plus  juris  dare  dec.  therefore  where  there 
has  been  a  cuftom  that  fuch  land* have  been  granted  time  out  of  mind  by  copy  in  fee  by  the  lord* 
there  the  cuftom  gives  the  eftate,  and  the  lord  is  butcuftom's  inilruraentto  convey  even  where 
he  has  them  in  his  own  hands,  and  may,  if  he  plcafes,  retain  them,  Cilb.  Treat,  of  Ten.  104. 
292.  193. 

10-  If  the^irsv*  be  tenant  for  life  of  a  copyhold  manor \  and  a 

.  copyhold  of  inheritance  e [cheats  to  her,  /he  may  grant  it  again 

to  whom  fhe  pleafes,  and  this  (ha!!  bind  the  king,  his  heirs, 

and  fucceflbrs  for  ever ;  for  ihe  was  domina  pro  tempore, 

and 


and  the  Ctiftorti  of  the  manor  (hall  bind  the  king;  adjudged. 
4  Rep.  23.  b.  Trin.  26Eliz.  Clark  v.  Pennyfeather. 

Ilk  A.  feifed  of  z  manor,  in  which  were  copyholds,  dies,  £*•  4- 
leaving  M.Tus  widow,  who  demanded  the  yl  part  of  the  manor  a^ok.s  C. 
for  her  dower,  by  the  nam*  of  100  mefuages,  IOO  gardens,  2000  held  accord! 
acres  ef  land  &c»  and  was  accordingly  endowed  of  parcel  of  the  jjgjy-  •■  - 
demejnes  and  parcel  of  the  ferviees  of  the  copyholds,  and  after-  pl   X*6I35# 
wards  fhe  granted  a  copyhold,  and  if  this  was  good  was  the  Bra'gg'sCafe, 
queftion  ;  for  if  fhe  had  a  manor  the  grant  was  good,  other-  s-  c\.hcl.d 
wife  not ;  but  held,  that  it  was  not ;  for  though  fhe  might  J^riS'sf! 
have  demanded  a  3d  part  of  the  manor,  yet  by  demanding  it  but  if  (he 
by  the  name  of  ico  mefuages  &c.  fhe  could  have  no  manor;  had  made* 
for  a  manor  muft  be  claimed  by  its  name  of  incorporation,  as  An-  ^"JJ  ™^ 
derfon  termed  it,  and  not  otherwife,  and  then  100  mefuages  of  manor, 
&c.  cannot  be  faid  to  be  a  manor,  and  fo  the  grant  by  her,  then  (he  had 
who  had  no  manor,  is  void;  per  tot.  Cur.GoIdfb.  37.  pl.  ""^g 
J 1  Mich.  29EHZ.  Brook's  Cafe.  have  kept 

courts,  and 
grated  copies.  And  the  pleading  in  that  cafe  was  that  (he  did  recover  the  jd  part  of  the 
manor  per  nomen  of  certain  mefuages  and  acres  and  rents  which  was  held  to  be  no  recovery  of 
the  3d  pan  of  the  manor.  By  dower  of  the  3d  part  of  a  freehold  manor  (he  (hall  have  a  fpecial 
court  baron,  becaufe  (he  is  in  by  «#  a/law ;  admitted ;  Arg.  Skin.  193. 

I2»  A  grant  of  a  copyhold  by  an  infant  is  good,  for  the  4Rep.23-b. 
copyholder  is  in  by  thecuftorn,  and  fh all  bind  the  infant;  as  P1-  7-.  inn. 
a  prefentation  by  an  infant  to  a  church  is  good.     Noy.  4.1.  i6  *}}\ B* 

/pi.        n  J     %m       •  °  J      ^       R.  Clark  v. 

43  £.llZ.   Keeve  V.  Martin.  Pennyfea- 

ther. ,  S.  P. 
per  Cur.  &e.  of  nm  C9Mp*s.>  ■    8.  Rep.  63.  b.  S.  P.  -per  Cur.— —The  fame  law  of  a 

feme  covert.  4  Rep.  »«.  b.  and  8  Rep.  63.  b.    ■  But  the  baron  and  feme  ought  to  join  is 

the  grant;  per  WalmOey,  J.  Cro.  J.  99.  pL  a 8.— Co.  Comp.  Cop.  46  f.  34.  S.  P.— GUb. 
Treat,  of  Tea.  184.  cites  (ame  points* 

13.  Tenant  in  tail  of  a  manor  wherein  copyholds  are  demifable 
for  Ufe  &c.  for  a  certain  rent ;  the  copyholder  for  life  dies, 
and  the  lord  aemifes  it  by  indenture  for  2 1  years,  rendrinr  the 
ancient  tent  &c.  and  by  the  better  opinion  of  the  Court  it  is 
good;  within  32  H.  8.  For  it  is  not  any  prejudice  to  the  iflue 
as  to  the  rent.  Noy.  106.  Mich.  43  and  44  Eliz.  C.  B.  Ld. 
Norm's  Cafe.* 

14.  He  that  enters  on  condition  to  retain  till  fat isfied,  cannot  [     17    ] 

grant  copies;  per  Walmfley   J.  Cro.  J.  99.  Mich.  3  Jac. 
r.  in  Cafe  of  Shoplane  v.  Roydler. 

15.  R.  B.  Efq;  being  feifed  of  the  manor  of  H.  for  life,  Gilb. Treat. 
within  which  are  many  copyhold  tenants,  grenteth  the  flew-  °*JC|^895* 
ardfliip  thereof  by  deed  under  his  hand  and  feal  to  W.  S.  for  sfc. 
life,  with  a  fee  of  10s.  for  executing  thereof,  and  afterwards 
becomes  lunatick,  and  non  compos  mentis,  and  fo  found  by 
inquifition,    and  thereupon  committed  to  E.  O.  Efq;  and 

ethers  under  the  feal  of  this  Court.  Refolved  by  the  Ld. 
Ch.  J.  Hobart,  and  Ch.  B.  Tanfield,  that  the  faid  commituei 
cannot  grant  any  copyhold  eftate,  for  that  they  themfelves 
by  law  have  no  eftate  in  the  faid  manor,  nor  are  lords  tbere- 
•  *  C  2  of 
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of  for  the  [time  being,  but  the  faid  lunatick  by  his  ftewanf 
may  grant  copyhold  eftates  according  to  the  cuftom  .of  the 
fame,  whereupon  it  was  decreed  accordingly.  Neverthelefs 
it  was  ordered,  that  the  faid  fteward  Ihould  grant  none  with* 
out  the  privity  of  the  committees,  nor  before  the  Court  wa* 
■  acquainted  therewith,  and  gave  warrant  for  the  granting 
thereof;  but  note,  this  was  in  difcretion,  and  the  grant  by 
the  fteward  good  in  law,  and  this  merely  by  way  otcautiora, 
for  the  benefit  of  the  faid  lunatick,  and  jurifdi&ion  of  the 
Court.     Ley.  47,  48.  9  Jac.  Blewit's  Cafe. 

1 6.  If  tenant  at  will  of  a  manor  grants  copies,  and  feferves 
rents  and  fervices,  thofe  rents  and  fervices  are  annexed  to  the 
manor  after  the  will  determined,  though  the  lord  of  the 
manor  does,  not  claim  by,  or  under,  but  above  him,  and 
without  any  privity  of  eftate;  per  Cur.  11  Rep.  18.  a.  Mich* 
10  Jac. 
Ow.  *8.  17.  Lejfee  for  years  of  a  feigniery,  after  the  term  expired  when 

*J2£fc'E  he  was  become  tenant  at  fufferance,  may  take  afurrender\ 
per  Doderidge  J.  2  Roll*  Rep.  181.  Trin.  18.  Jac.  &.R.  fays 
it  was  adjuged  in  B.  R. 

1 8.  In  voluntary  grants  made  by  the-  lord  himfelf,  the  law 
neither  refpeSfeth  the  quality  of  his  perfon,  nor  the  quantity  of  his 
ejlate\  for  be  he  an  infant ',  and  fo  through  the  tendernefs  of 
his  age  insufficient  to  difpofe  of  any  land  at  the  common  law> 
or  non  compos  mentis,  an  ideot,  or  a-  lunatick,  and  fo  for  want 
of  common  reafon  unable  to  traffick  in  the  worlti,  or  an  out- 
law in  any  perfonal  acliony  and  fe  excluded  from  the  protec- 
tion of  the  law,  or  an  excommunicate  &c.  and  fo  retrained  al> 
omnium  fidelrum  communione,  or  at  leaft  a  facramentorun* 
participatione,  notwithftanding  thefe  infirmities  and  difabili- 
ties,  yet  he  is  capable  enough  to  make  a  voluntary  grant  by 
copy.     Co.  Comp.  Cop.  4b.  f.  34. 

19.  If  a  feme  feigniorefs  take  baron,  and  they  two  join  in  or 
voluntary  grant  by  copy,  this  lhall  ever  bind  the  feme  and  her 
heirs,  and  yet  flie  is  not  fui  juris,  but  fub  poteftafle  viri,  be- 
caufe  the  cuftom  of  the  manor  is  the  chief  bafis  upon  which 
fiands  the  whole  fabrick  of  the  copyhold  eftate.  Co.  Comp* 
Cop.  46.  f.  34. 

20.  If  umanor  is  granted  on  condition,  and  before  the  condition  is- 
broken  the  land  is  grafted  oy  copy,  then  the  manor  becomes  for- 
feited, and  the  feoffor  entreth,  yet  the  copyhold  eftate  re- 
mains untouched  becaufe  lawfully  eftablifhed  by  cuftom,  and 
yet  all  mean  eftates  and  charges  what  foe  ver  granted  by  the 
feoffee  at  the  common  law  were  voidable  upon  the  entry  of 
the  feoffor;  for  we  have  aground  in  law,  that  when  an  entry 
is  made  for  breach  of  a  condition,  the  party  to  all  intents  is 
in  the  fame  plight  that  he  was  in  at  the  time  of  the  making 
of  the  eftate.    Co.  Comp.  Cop.  46,  47.  f  34. 

21.  If  the  lord  or  he  ( whofoever  he  be)  that  makes  a  vo- 
luntary grant  by  copy,  has  no  lawful  interefi  in  the  manor,  but 
only  an  ujurped  title,  his  grant  lhall  never  fo  bind  the  right 

ownei> 
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owner,  onT  that  upon  his  entry  he  may  avoid  them,  other- 
wife  we  fhould  make  cuftom  an  agent  in  a  wrong,  which  the 
law  will  never  f'uffer.    Co.  Com  p.  Cop.  47.  f.  34. 

22.  If  a  aijfeifor  of  a  manor  dies  fei fed,  notwithstanding  his 
heir  comes  ir  hy  ordinary  courfe  of  defcent,  yet  becaufe  the 
tort  commencea  by  his  anceftor  is  ftiil  inherent  to  his  eftate, 
if  any  copyhold  eft  at  t  be  granted  fa  the  heir,  it  may  he  avoidea  by 
the  diffetfee  immediately  upon  his  recovery,  or  upon  his  entry* 
Co.  Comp.  Cop.  47.  f.  74. 

23.  $v  if.  a  diffnjor  enfeoff  aflranger  of  the  manor,  notwith- 
ftanding  the  feoffee  come  in  by  title,  yet  no  grant  made  by 
him  of  copyhold  land  ftiaU  ever  bind  the  difleifee  no  more 
than  a  grant  made  by  the  duTeifor  himfelf.    Co.  Comp.  Cop. 

24.  If  tenant  in  tail  of  a  manor  di [continues  and  dies,  and  after  Gilb.Trrat. 
the  difcontinuee  grants  copyhold  eftates,  the  heir  recovering  in  of  Ten.  206. 
a  formedon  in  the  defcender  may  avoid  the  giants;    for  *?:*• Q aiJ? 
though  the  difcontinuee -comes  in  under  a,  juft  title,  yet  rus 
intereft  being  determined  by  the  death  of  the  tenant  in  tail, 

the  continuance  of  the  pofleflion  ts  a  tort  to  the  heir,  and 
a&s  done  hy  tortfeifors  tending  to  the  ^inheritance  of  the 
right  owners  cuftom  will  never  fo  ftrengthen*  but  that  they 
may  be  annihilated.    Co,  Comp.  Cop.  47.  f.  34. 

25.  If  ti  man  fetfed  of  a  manor  in  right  of  hn  wife  aliens  tne  So  if  he 
manor  and  dies,  any  grant  made  of  copyhold  eftates  after  his  ai<>nc  gnm» 
•death  may  be  avoided  by  the  feme  upon  her  entry,  or  her  5if$,eijtan 
recovery,  in  a  cui  in  vita.     Co.  Comp,  Cop.  47.  f.  34.  fCem»  that  , 

after  his 
death  fee  way  avoid  them;   for  he  had  nothing  but  ip  jure  uxoria.      GUb.   Treat,  of 
Ten.  31ft. 

26.  A  man  feifed  of  a  manor  in  feehasiflue  a  daughter,  051b.  T^t. 
and  dies,  his  wife  privement  enfeint  of  a  fan;  Jhe  makes  grants  ^  p*n*  *  9* 
by  copy,  and  afterwards  a  (on  is  born ;  voluntary  grants 

made  by  her  are  good,  for  flie  was  legitima  domina  pro  tem- 
pore.    Co.  Comp*  Cop.  47.  f.  34. 

27.  Feoffee  of  a  manor  on  condition  to  enfeoff another  the  next  ^fb.  Treat. 
<lay,  makes  voluntary  grants  by  copy,  this  fliall  bind*     Co,  £  p^For9* 

Comp.  Cop.  47.  £•  34»  he  was  do- 

aanoi  pro  tempore. 


28.  Lord  of  a  manor  commits  felony,  and  after  exigent  granted  So>  ifllc 
le  pajfes  away  copyhold  eftates,  and  then  is  attainted,  his  volurr-  ^by^r- 
tary  grants  are  good ;  for  he  was  dominus  pro  tempore,  did  or  con- 
though  by  relation  the  manor  was  forfeited  from  the  time  of  ^°ft-. 
the  exigent  awarded.     Co.  Comp.  Cop.  47.  f.  34.  Giib.  Treat, 

of  Ten.  189. 
both  the  fame  points. 

29.  If  a  manor  hi  granted  with  a  feme  in  frank-marriage,  and 
there  is  a  divorce  had  caufa  pracontraftus,  fo  that  now  the 
imereft  of  the  manor  is  granted  to  the  feme  only,  and  by 

C  3  relation 


relation  the  marriage  is  void  ab  initio,  yet  becaufe  the  baron 
was  legitin.us  dominus  pro  tempore*  any  copyholders  eftates 
granted  before  the  divorce  remain  good.    Co.  Comp.  Cop* 

47*  f-  34-  %     • 

30.  If  a  man  efpoufes  a  feme  feigniorefs  under  the  age  of  con* 

v  fent%  and  after  Jhe  doth  dij  agree,  though  the  marriage  by  rela- 
tion was  void  ab  initio,  yet  copy  betas  granud  before  dijagree- 
went  Jhall  never  be  avoided,  caufa  qua  fupra.    Co.  Comp.  Cop. 

47-f«3*. 
Gilb.  Treat.      31*  If  an  infant  infeoffs  me  of  a  manor,  though  he  may 
of  Ten.  188.  enter  upon  me  at  his  plea  Cure,  yet  grants  made  by  me  by 
£?*  thifin  €°Py  ^ore  h'8  entry  fhall  never  be  defeated  by  any  fubfe- 
thit'cafe      quent  entry.    Co.  .Comp.  Cop.  48.  f.  34. 

and  in  cafes 

of  grant*  xnadc  after  the  condition  brojten,  the  grantor  hath  a  defeafible  title,  and  yet  the  eftatea 

[-,  are  good  that  are  granted  to  the  copyholders  ;  yet  my  *  Lord  Coke  fays,  that  if  any 
'9  J  one  haa  a  tortious  or  defeafible  eftate,  fubject.  to  the  action  or  entry  of  another,  hat 
voluntary  grant*  fhall  not  bind.  To  reconcile  this,  it  teems  my  Lord  Coke  muft  be  underfiood* 
that  when  any  one  hath  an  eftate,  to  which  another  has  a  right  at  prefect,  that  the  owner  of  fuch 
■  defeafible  eftate  cannot  make  voluntary  grants,  but  the  infant  and  the  feoffor  have  no  fuch  right ; 
for  the  feoffees  in  both  cafes  have  lawful  and  rightful  eftates  in  the  land  till  they  arc  defeased,  and 
before  they  arc  defeated  the  feoffors  have  no  sight, 

*  4  Rep.  44.  a.  pi.  7.  Trin.  a6  Eliz.  S.  P.  unanimoufly  agreed  in  B.  R.  in  cafe  of  Clarke  v. 
fomyfcagier. 

32.  If  a  par  [on  after  injlituiion,  and  before  indu&ion,  a  manor 
being  parcel  of  bis  glebe  lands,  grants  lands  by  copy,  and  after  is 
induced,  this  admitting  of  the  copyholders  is  no  binding  a&  ; 
for  though  as  to  the  fpiritualities  he  be  acompleat  parfon  pre* 
fently  upon  the  inftitution,  yet  as  to  the  temporalties  he 
is  not  compleat  before  induftiom.      Co.  Comp.  Cop.   48, 

f*  34* 
GUb.  Treat.       33.  So  if  a  parfon  be  admitted,  inftituted,  and  indue! ed,  but 

ioT's"1??"  does  not  fubferibe  to  the  articles  according  to  the  13  Lliz.  and 
but  (ays  "  grants  lands  by  copy  as  before,  this  grant  fhall  not  conclude 
quatrc  u-  the  fucceeding  incumbent,  becaufe  his  admiilion,  inftitution 
wam  and  indu&ion,  were  wholly  void  in  themfelves,     Co.  Comp, 

Cop,  48.  f.  43. 

34.  But  had  the  parfon  been  deprived  for  crime  of  herefy,  or 
for  being  mere  laicus,  although  he  be  declared  by  fentence  to 

be  incapable  of  a  benefice,  and  fo  his  prefentment  void  (ab 
initio,)  yet  becaufe  the  church  was  once  full,  until  the  fen- 
tence declaratory  came,  although  the  deprivation  (hall  relate 
to  fome  purpoies,  yet  becaufe  the  prefentment  is  not  in  itfelf 
void,  furely  a  relation  fhall  never  be  fo  much  favoured  as 
to  avoid  a  copyhold  eftate  in  this  kind.     Co.  Comp,  Cop.  48. 

f.  34.  •  # 

35.  If  a  manor  be  gran  tad  pur  outer  vie,  and  cejiuy  qui  vie 

dies,  and  the  grantee  continues  ftill  in  the  manor,  and  makes 
grants  by  copy,  thefe  fhall  not  bind  the  grantor  of  the  manor, 
For  immediately  upon  the  death  of  cejiuy  que  vie,  the  grantee  was 
but  a  tenant  at  fufferance,  and  had  no  manner  of  lawful  in- 
tereft;  for  a  writ  of  entry  ad  terminum  qui  pneteriit  lies 
againll  him  as  againft  deforceor*  Co.  Comp.  Cop.  48.  f.  34. 

36.  And 
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36.  £nd  /J  if  a  tenant  fw  life  of  a  manor  mates  a  leaf*  for*  - 
fears  of  the  fame  manor,  and  dies,  copyhokl  eft  ate  s  granted  by 
the  leffee  after  the  death  of  a  tenant  for  life  are  voidable  by 
the  firft  leffor*     Co.  Com  p.  Cop.  48.  f.  431. 

37.  Grants  made  an  alienation  in  mortmain  before  the  lord 
paramount  has  entered  for  a  forfeiture  {hall  not  be  defeated* 
Co.  Comp.  Cop.  48.  f.  34* 

38.  A  lord  to  grant  or  allow  a  copyhold  muft  be  fuch  a 
one  as  by  Littleton's  definition  is  feifed  of  a  manor,  fo  that 
he  muft  be  in  pajfeffion  at  the  'time  of  the  grants  for  although 
lie  hate  good  right  and  title,  yet  if  he  be  not  in  pofleffion  of 
the  manor,  it  will  not  fenre;  and  on  the  other  tide,  if  he  be 
in  pofieffioa  of  the  manor,  though  he  have  neither  right  nor 
title  thereunto,  yet  in  many  cafes  the  grant  and  allowance,  of 
fuch  a  copy  is  good,  as  dominus  de  fado,  fed  non  de  jure;  and 
in  fbme  cafes  a  copyhold  (hall  be  adjudged  good,  according 
to  the  largenefs  of  the  eftate  of  the  lord  that  granted  the 
fame,  and  in  fome  cafes  fhall  continue  good  for  a  longer 
time  than  the  eftate  of  the  grantor  was  at  the  time,  of  the 
grant;  but  that  is  to  be  underftood  in  cafe  of  neceflity, 
otherwHe  it  will  not  be  allowed*     Cakh.  Read.  48,  49. 

39.  If  a  man  have  a  title  to  enter  into  a  manor  for  a  condition 
broken,  and  he  grants  a  copy  hold  of  the  fame  manor  ( being  void) 
at  a  court  baron,  this  is  a  good  grant,  for  the  keeping  of  the 
court  amounts  to  an  entry  into  the  manor*  Calth*  Reading.  49. 

40.  A-  mzn  feifed  of  a  manor  for  Ufa  tvhereunto  is  copyhold  of  r    20    ] 
inheritance  belongings  and  a  copyholder  furrendere  to  the  ufe  of  a 
firanger  in  fee,  the  lord  may  grant  this  in  fee,  and  this  grant 

fhall  bind  him  in  the  rev  en  ion ;  but  if  the  copyholds  are  de- 
mifeable  for  lives,  it  is  other  wife,  for  then  he  cannot  upon 
farrender  grant  the  fame  longer  than  the  life  of  the  grantor* 
But  if  the  lord  of  a*  manor  for  years,  ir  during  the  minority  of 
a  ward,  of  which  the  copyholds  are  demifeable for  3  lives  fuc- 
ceffively,  and  not  furvivingly,  in  this  cafe,  if  the  copyholder 
dies,  the  lord  may  grant  the  fame  being  void  for  3  lives  at  his 
pleafure*  and  this  ihall  bind  him  in  the  reverfion,  or  the  heir 
of  his  full  age.    Calth.  Reading.  50* 

(H)     Grants  by  whom.      Good.     Where  the 

Manor  is  divided. 

1.  CT*ENJiJTin  dower  of  the  $d  part  of  a  manor  has  a  manor,    * 

-*  and  may  keep  court,  and  grant  copies*  Godb.  135. 
pi.  156.  Mich.  29  Eliz.  in  Bragg*s  Cafe. 

2.  The  lord  by  his  own  aft  cannot  make  of  one  and  the  fame  cab.  Treat. 
manor,  at  common  law,  2  feveral  manors,  confi/lmg  of  demefnes  <*f  Ten.  i98, 
and freeholders »  but  he  may  by  his  own  aft  make  a  cuft,mary  *99-  ««« 
manor,  confiding  of  copyholders,  to  hold  courts,  and  make  ad-  t£j£l 
mittances  and  grants  of  copyholds.    4  Rep.  26  b.  Trin.  30  the  grant  u 
EUz.  in  a  nota  of  the  reporter,  at  the  end  of  the  3d*  refolu-  °*  ■".  **; 
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lands,  there  tion,  in  the  cafe  of  Melvich  v.  tuter,  fays  it  may  appear  by 
u  .all  but      the  judgment  in  that  cafe. 

one  court 

for  copyholders,  which  there  was  in  efteft  when  the  manor  confifted  of  freeholder!. 

4  Rep.  26.       5.  A.   was  lord   of  the  manor  of  C*  which  extended  into 

ta  bMcV     ^  an/*  ^'  *tc#  3n<*  *n        were  ^'vers  copyholde  s  for  liie.  • 
wich  v.        -A.  fuffertd  a  recovery  of  the  manor ,  excepting  the  land  in   £*" 
Lvrrr]  was    Afterwards  A;  conveyed  the  part  which  extended  into  B*  to  J. 

thw'wat'a     S-  and  A'  an<*  J*  *>•  ^P*  a  court  at  **•  and  t,,e  ft«ward  granted  * 
good  copv.  a  copyhold,  being  a  copyhold  far  Ife,' to  the  plaintiff.     Re- 
Uutitwas     folved,  that  the  grant  Wias  void,  becaufe  there  was  not  any 
thatTCas    JU€^  manorof  B*  before  or  now;  and  per  Anderfon,  if  fuch 
aitrange       feverance  had  been  of  copyholders  of  inheritance,  the'  copy-.; 
judgment,     holders  and  their  heirs  fhould  have  had  it,  but  it  can  never  be** 
wateivrcd  f^rrendered\  for  furrenders  are  by  cuftora,  and  therefore  they 
by  direction  ought  to  be  in  the  court  of  the  manor,  and  a  furrender  ta 
o* tin-court,  the  lord  himfelf  in  his  houfe,  or  out  of  court,  is  not  good, 
e^rwhatm   <lUO(1  Beaumont  conceffit.    Cro.  E.  442,  pi.  6*  Mich.  37  &. 
brought        3  *  Eliz.  C.  B.  Bright  v.  Forth. 

thereon  in 

the  Exchequer  chamber,  the  opinion  of  the  juilices  was,  that  it  was  erroneous,  and  that  there* 
upon  the  copyholder  compounded,  and  took  only  his  corn,  and  relinquiihed  'the  title.  Cro; 
E.  443.  in  S.  C.  —  — -Cro  E.  203.  the  fame  remark  in  a  nota  there,  at  the  end  of  the  cafe 
of  Melwich  v.  Luther,  mentioned  there  by  the  reporter,  at  told  him  by  Ewens,  who  was  of 
council  in  the  caufe.  -  —  Gilb.  Treat,  ot  Ten.  197.  fays,  that  there  are  precedents  that 
fuch  grantee  of  the  inheritance  of  copyhold  lands  eannot  keep  court  no  more  than  the  grantee 
of  the  inheritance  of  one  copyhold,  and  takes  notice  of  what  is  mentioned  in  Cro.  E.  ft  above* 
of  the  opinions  of  the  juflicu  and  baronr  in,  the  Exchequer  chamber,  and  that  the  parties 
compounded. 

£  *'    J  .  '.''.• 

*4Rep.26.  4.  A,  feifed  of  a  manor  confifling  of  fervices,  demefnes, 
lo^s.'p.m  ^  5°  copyholds,  grant  to  B„  the  moiety  of  20  of  them  &c. 
a  nota  by  and  afterwards  confirmed  his  former  grant*  and  granted  the 
the  report-  moiety  of  the  manor.  A's.  eflate  came  to  C.  and  B's  to  D.  and 
cafe1  of hC  t'ien  ^  an(*  ^#  ^te  a  court,  and  join  in  the  grant  of  the  copy- 
Nealc  v.  holds  to  maintain  the  grant.  It  was  argued,  that,  before  the 
jackfon,  grant  to  B.  it  was  a  compleat  manor,  and  while  Tuch  it  had 
Eli*  C.3B.  2  courts  (v'z0  a  freeholder's  court,  ancl  a  copyholder's  court/ 
and  cites  fo  that  by  the  grant  of  the  moiety,  of  20  copyhold^,  the 
Murrei*  freehold  part  of  the  manor  is  not  touched,  but  only  a  moiety 
isM^^Rep  °^  20  coPyh°lds>  and  fo  a  copyhold  court  might  be  held  for 
24b.  25. a.  20  tenements,  and  a&.td  the  ot»her  30  they  may  repiain  as 
33  *  34  *•-  they  were  before ;  but  as  to  the  moiety  of  20  tenements ,  they 
Z+  4  Rep.  m,S^  *etP  court  otone,  and  grant  moieties  :  fuppofe  the  intire 
»6.  b.  Nealc  inter  eft  of  20  copyholds  had  been  granted,  then  they  might 
v.  jackfon,  have  held  courts,  and  the  difference  is,  between  one  tenement- 
Cro.bTioa.  ^i€'inZ  graYltcd  and  more;  for  if  more  than  one  be  granted,  then 
pl  .0.  s.  c.  the  grantee  may  hold  courts,  and  make  admittances,  this  being-. 
--But  fee  for  the  benefit  of  the  tenants;  fo  that  f  had  itheen  for  20copy- 
Brig*htv.°  holds  it  had  been  good,  whereas  this  is  of  a  moiety  ;  had  it 
Forth,  fu-  been  of  a  moiety  of  all  they  had  been  tenants  in  common^  and- 
Pr*-  P1  3-     might  have  joined  in  keeping  courts,  and  if  fo,  why  not  when- 

note*  there,  a  lnc>iety  of  %o  is  granted?  the^courtadvifare  vult,  but  inclined 

...  for. 


for  plaintiff  accordingly*    Skin.  191.  pi.  6.  Trio.  36.  Car.  2. 
C.  B.  Lemon,  v.  Blackwell. 

(I)     Grants  by  Jointenants. 

1.  CT'fPO  jointenants  of  a  manor*    One  grants  a  copy\  the  fame  if  there  be 
-*    is  void;  for  he  is  not  dorainus  pro  tempore;  per  An-  jointaunta 
•derfon"  Ch.  J.  Le  234.  pi.  316.  Mich.  32  &  33  Eliz.  obiter,  J^J  coW" 
in  Cafe  of  Lancafter  y.  Luca?.  cannot  alien 

the  whole, 
but  if  there  be  two  jointenants  of  a  manor,  and  a  copyhold  eichetts,  one  of  diem  may  grant 
this  copyhold,  and  his  companion  (hall  never  avoid  any  part  of  it.    to.  Comp.  Cop.  48. 1.  34. 
■  If  there  are  two  jointenanta  of  a  manor,  and  a  copyhold  efcheats,  one  may  grant  the 

whole,  for  he  is  domisuu  pro  tempore,  end  is  feifed  per  my  and  per  tout.  Gib.  Treat,  of  Ten* 
Jit. 

(K)     Voluntary  Grants.    Good.     And  how 

confidered. 

l.  \X7HEN  copyhold  lands  come  into  the  lord's  hands  by 
vv    efcheats  or  forfeiture,  he  may  grant  them  by  copy, 
rendering  a  greater  rent,  but  not  when  he  admits  a  tenant. 
2  Roll.  Rep.  236.  Mich.  20.  Jac.  B.  R.  Smith  v.  Reynard. 

7.  If  the  copyholder  (voet)  (will)  [but  it  fhould  feem  rather 
(poit)  may]  priviledge  any  to  cut  trees,  the  lord  may  in  his 
new  grant  rtftrain  it  upon  condition,  and  yet  the  copyhold  is 
not  deftroyed  by  it.  2  Roll.  Rep.  236.  Mich.  20  Jac.  B.  R. 
§mith  v,  Reynard. 

(L)     Grants  of  Copyholds.     To  whom   they  [   ai  J 

jnay  be  made. 

# 

!» 'TpHE  fame  perfons  that  are  capable  of  a  grant  by  the  common 
<*     law  are  capable  of  a  grant  by  copy,  according  to  the 
cuftom  of  the  manor. "  Co.  Comp.  Cop.  49.  f.  35. 

2.  An  infant,  a  pian  nonfana  memoria,  an  tdeot,  a  lunatic  k, 
an  outlaw,  or  an  excommunicate,  may  be  grantees  of  a  copy- 
hold eftate.    Co.  Cbrtp.  Cop,  49.  f.  35. 
•  3.  The  lo*d  himjelfmay  take  a  copyhold  to  his  own  Ufe.  Co. 
Comp.  Cop.  49.  f.  35.    " 

4.  One  joint enant  may  receive  a  copyhold  from  the  hands 
of  his  Joint-companion,  becaufe  it  pafles  by.  furrender,  not  by 
livery.     Co.  Comp.  Cop.  49.-  f.  35* 

5.  A  feme  cover}  may  be  a  piirchafer  of  copyhold,  and 
this  purchafe  {hall  ftand  in  force  until  her  hufband  difagrees. 
Co.  Comp.  Cop.  49.  f.  35. 

6.  He  ihall  be  faid-a  perfon  fuffcient  to  be  a  copyholder, 
toho  is  of  himfelf  abie,-  or  by  another,  to  do  the  fervice  of  a  copy^ 
bolder  1  as  an  infant  may  be  a  copyholder;  for  (lis  guardian, 

and 


and  prochein  amy  may  do  thefervices;  to*  fern  covert  and 
her  hufband  fhall  do  the  fervice ;  but  a  lunatick,  or  ideot,  can*  - 
not  be  a  copyholder,  becaufe  they  cannot  do  the  fervice  them- 
fclvcs,  nor  depute  any  other,  and  the  lord  fhall  retain  the 
copyhold  of  an  ideot,  and  not  the  queen.    Calth.  Reading. 

5*>  5*- 

7«  A  bond-man  or  aVun  born  may  be  a  copyholder,  and  the 

king  or  lord  cannot  feife  the  fame.    Calth.  Reading.  52. 

8*  Bat  a  man  cannot  be  a  copyholder- unto  a  manor \  whereof  bt 

himfelfis  lord,  although  he  be  but  dominus  pro  termino  annorum, 

or  in  jure  uxoris.    Calth.  .Reading.  53* 

uiSS  (L-  *)   Grant.    At  what  Place  it  may  be  made* 

in  fol.  499. 

&*  (N-  D)   £i#  nr HE  lord  of  a  copyhold  manor  may  bimfelf  grant  z 

*  '  copyhold  ai  any  place  out  of  the  nsanoTm    Co.  4.  a6*  b. 
between  Melwicb  and  Luter*] 

(M)     Grants.     How  they  nfity  be  made,  and  of 

what. 


I.  TF  the  lord  grants  to  his  copyholder  the  trees  growing  upon 
*  the  lands,  and  which  Jhall  after  grow,  with  liberty  to  cut 


Tor  the 
grant  as  to 
the  trees 

which  (hail  thtm  down,  and  carry  them  away,  he  may  juftify  the  cutting 
^Trdiif""  of  the  V^8  which  are  growing,  and  it  flball  not  be  a  forfei- 
void.  Mo.  ture  of 'his  copyhold,  becaufe  the  lord  hath  by  his  grant  dif- 
94*P1*r34-  penfed  with  it,  but  he  cannot  cut  down  the  tree*  which  Jhall 
Anon-  ^r*  thereafter  grow,  as  it  was  faid  by  Plowden  and  Popham.  Sup- 
r  A  1  piemen t  to  Co.  Cornp.  Cop.  80.  f.  13.  cites  Pafcb.  12.  EI13. 
L  pi:  57.  in  B.  R,  Mo,  94. 

Mich  15 

£liz.  C.  B.  Anon.  S.  P.  as  to  a  leafe  of  lands  and  bargain  and  (ale  to  the  leflce  of  the  woods 

growing,  but  that  wasvau*  (as.  it  feem*)of copyhold  lands, 

2.  One  who  has  a  particular  ejlate  in  a  manor  cannot  grant  a 
copyhold  by  parcels^  or  demife  fart,  and  retain  the  refidue  him* 
folf\  and  therefore  if  a-  feme  be  endowed  of  feveral  copyhold 
tenements,  fhe  cannot  grant  part  of  them  by  copy  in  pofTef- 
fionor  reverfian;  per  Popham.  Cro.  E.  662.  in  pi.  io.rafch. 
41  Eliz.  B.R. 

3.  If  the  fteward  diminijbes  the  ancient  rent  and  fervices  it  is 
a  void  copy.  Cro,  E.  669,  pi.  13.  Mich.  42  and  42  Eliz* 
B.  R.  in  Cafe  of  Harris  v,  Jayes, 

4.  If  the  lord  of  a  manor  having  ancient  copyhold  in  his  hands, 
will  by  a  defcd  of  feoffment,  or  by  a  fine,  grant  this  land  to  om 
to  bold  at  the  will  of  the  lord  according  to  the  cuftom,  yet  this 
cannot  make  a  good  copyhold.    Calth.  Reading.  47. 

5.  Id  grants  made  upon  forfeitures  &c.  the  ancient  fervicet 
muft  be  referved*  and  the  cuftoms  aJfo.  The  reafon  of  this  feems 
to  be,  becaufe  there  is  nothing  but  cuftom  to  warrant  the 

grant 


grant  by  copy,  which  ought  to  be  ftri&Iy  purfued  as  to  the 

eftates,  cuftoms,  fervices,  and  tenure,  or  elfe  it  is  not  the 

eftate  that  was  demifed  before;  but  yet  if  there  be  a  copyholder 

'*/"»  it  feenis  the  lord  may  reUafe  fart  of  the  fervicest  and  not 

to  do  any  prejudice  to  the  copyholder's  eftate,  for  there  is  an 

eAate  there  in  being  that  appears  to  be  the  old  eftate ;  but 

when  the  lord  grants  a  new  efiate  by  copy,  fince  it  is  an  eftate 

againft  common  right,  and  warranted  only  by  cuftom,  that 

muft  be  chufiy  pur  Cued  to  bind  the  heir.    Lord  Coke  fays,  •  if  JJJj^gl 

the  ancient  cuftoms  and  Cervices  be  not  referved,  the  grant  $ JsT4i.  *' 

by  copy  will  not  bind  the  heir  or  fucceflbr.     This  being 

fpoken  fo  generally,  feems  to  intimate  plainly,  that  if  the 

anceftor  hath  a  fee  in  the  manor,  and  he  grants  without  ob- 

ferving  the  cuftom,  his  heir  may  avoid  it,  becaufe  it  being  a  • 

grant  againft  common  right,  the  cuftom  muft  be  purfued. 

(Quaere  Cro,  E.  66a.  I  Roll.  Ab.  499.)  Befides,  he  puts  heir 

in  the  fame  equipage  with  fucceflbr,  and  if  he  means  with  the 

confent  of  dean  and  chapter,  then  a  bifhop  had  as  much 

power  as  an  anceftor;  if  he  means  without  the  confent,  yet 

it  is  not  that  (hould  avoid  the  grant,  but  the  non-refervation 

of  the  ancient  tenures.    And  foftriQ  is  the  law  in  this  point, 

that  if  the  rent  be  referved  in  filver,  where  anciently  it  was 

in  goldy  ot  payable  at  twofeofts%  where  anciently  it  was  payable 

at  one  feaft*  or  if  two  copyholds  e f cheat  %  one  ufually  demifed  for 

20$.  and  the  other  108*  and  be  demi/es  both  for  30s.  (o  if  3 

acres  efcbeat  bold  by  3  s.  and  he  grants  one  by  copy,  referving  1  s. 

this  is  not  good ;  Tor  the  cuftom,  which  is  the  only  thing 

that  warrants  fuch  grants,  muft  be  purfued.    Gilb.  Treat,  of 

Ten.  185, 186. 187. 

(N)    Grants.     How  feveral  Eftates  are  granted 

in  one  Copy. 

I,  A  Seifed  of  copyhold  lands  of  the  part  of  his  father •,'  and  of 
-**■  other  copyhold  lands  of  the  part  of  his  mother,  and 
thereof  died  feifed,  his  fon  and  heir  is  admitted  by  one. copy 
and  one  admittance ;  if  that  fon  dies  without  iffue,  the  copy- 
holds {hall  defcend  feveralfy,  the  one  to  the  heir  of  the  part  of 
the  father,  the  other  to  the  heir  of  the  part  of  the  mother*  [  24  ] 
Arg.  3  Le,  109.  pi.  158.  Trin.  26  Eliz.  B.  R.  in  Cafe  of  Ta- 
verner  v.  Cromwell. 

2,  The  tenend,  per  antiqua  fervitia  &c.  in  the  fingle  copy,  3LC 109. 
continues  the  feveral  tenures,  though  the'parcels  are  all  put  PL  ^  Tt- 
into  one  copy.  Reiolved.  4.  Rep.  27.  b.  pi.  16.  Trin.  26  tliz.  cTomwcii, 
B*  R,  Taverner  v.  Cromwell.  s.  p.  but  not 

yctrcfolvcd. 

3.  Fines  affefled  feveralty  where  the  copyholds  are  feveral,  Cro.E.  779. 
and  the  demand  muft  likewife  be  feveral.  4.  Rep.  28.  a.  pi.  j^1^'^" 
16.  Mich.  42  and  43  Eliz.  Br.  R.  Hubbard  v.  Hamond.  raond  s.  c! 

&  S.  P.  re* 
fibcd,  for  pcxhapt  the  heir  may  accept  the.  one  at  the  Bo*  affoflcd,  cad  rcfufc  the  others 

upoa 


26 


tiToppOofe* 


Suppleroest 
to  Co. 


4*  If  cuflomary  land  hath  been  of  ancient  time  grant  able  in 

feei  and  now  of  late  time  for  the  /pace  of  40  years  bath  granted 

the  fame  /or  life  only,  yet  the  lord  may,  if  he  pleafe,  refort  to 

his  ancient  cuftom,  and  grant  it  in  fee*  Le.  56.  pl«  70.  Pafch. 

29  Eliz.  C.  B.  Kemp  v.  Carter, 

5.  If  cuftomary  land  within  a  manor  hath  been  grantable 

in  fee,  if  now  the  fame  ef cheats  to  the  lord  and  be  grants  the  fame 

**%A.&?*  t0  another  for  life,  the  fame  was  holden  a  good  grant,  and 

cites S.  c.     warrantable  by  the  cuftom,  and  fhould  bind  the  lord;  for 

the  cuftom,  which  enables  him  to  grant  in  fee,  {hall  enable 

'  him  to  grant  for  life,  and  after  the  death  of  the  tenant  for  life9 

the  lord  may  grant  the  fame  again  in  fee,  for  the  grant  for  life 

was  not  any  interruption  of  the  cuftom  &c.  which  was  agreed 

by  the  whole  Court.    Le.  56.  pi.  70.  Pafch.  29  Eliz.  C.  B. 

Kemp  v.  Carter. 

Ld.  TUym.      6.  Cuftom  in  a  manor  to  grant  lands  by  copy  to,  2  or  3  per* 

l^c  k(-    f9Ht  (or  *^e*r  ******  babend.fucce/Jive  &c.  Grant  .to  A.habend* 

judged.—     to  him  during  the  lives  of  A.  tf.  &  C.  is  warranted  by  the 

asaik.  181.  cuftom.    1  Salk.  188.  Hill.  13  W.  3.  B.  R.  Smartle  v.  Pen- 

but  Powell 

J.  doubted.  6.  Mod.  63.  S.  C.  and  the  grant  held  good.   . 

(P.  2.)     Cuftoms,     Pleadings. 

X.  A  Cuftom  is  alledged  quod  infra  manor.  pradiSfum  talis 
**;  habetur  nee  non  a  toto  tempore  cujus  &c.  non  exifiit,  ha* 
bebatur  confuetudo  (viz.)  quod  qui  it  bet  tenentes  pradiBorum  tene- 
ment crum  vocat  Collins  &c.  have  ufed  to  have  common  in  fitch  a 
place  of  the  manor ,  this  was  held  well  as  well  for  the  form  as 
the  matter,  and  that  fuch  a  prefer ipt ion  might  be  applied  to 
one  copyholder.  For  copyholders  cannot  prefribe  by  reafon  of 
the  bafenefs  of  their  eftate  in  their  own  names,  but  in  the  name 
of  the  lord,  as  to  fay,  that  the  lord  of  the  manor,  and  all  his 
anceftors,  and  thole  whofe  eftate  he  hath,  have  hao,  in  fuch 
a  place  for  him  and  his  tenants  at  will  &c.  as  22  H.  6.  51.  a. 
and  this  {hall  ferve  when  a  copyholder  claims  common  or 
other  profit  in  the  land  of  a  ft  ranger ;  but  when  be  claims  common 
or  other  profit  in  the  foil  of  the  lord,  he  cannot  prefcribe  in  the  name 
-  of  the  lord,  nor  in  his  own  name,  but  prout  fupra.  4.  Rep.  31. 
b.  32.  Mich.  18  &  19  Eliz.  B.R.  Foifton  v.  Cracherode. 

2.  It  was  pleaded,  that  the  copyholders  of  the  manor  of  B.  C. 
that  the  lands  were  demifed  and  demifable  time  out  of  mind  ;  but 
adjudged  ill,  becaufe  it  is  not  certain  whether  they  were  de- 
mifed  for  years,  life,  in  tail,  or  in  fee;  and  //  was  alfojhewn, 
that'  the  lands  were  granted  by  thejleward,  but  did  not  Jhew  hie 
name  which  is  iffuable.  Saw  131.  pi.  ZOs.  Pafch.  36  Eliz, 
The  Archbifhop  of  Canterbury's  Caie. 

3.  Copyholders  in  alleging  a  cuftom  need  not  Jhew  their 
efiates  in  certainty,  but  if  any  tenants  of  freehold  at  common 
law  will  claim  any  fuch  benefit,  they  ought  to  ihew  their 

eftate. 


eftate,  and  the  names  of  the  tenant  in  fee  by  a  que  eftate ; 
per  Saunders ;  Arg.  a  SauikL  316.  Patch.  23  Car.  a.  in  Cafe 
of  Hofkins  y.  Robins, 

(P.  3^*     Of  Grants  in  Revtrfion..  Where.  And  s~  fl>)  ** 

by  whom.  And  Pleadings.  *' * 


Le.  st& 
S°3- 


for  the  words  (if  any  copy  may  be  granted)  imply, 
is  nich  a  cuftom,  and  then  the  traverfe  of  the  cuft< 


I.  1 N  trefpafs;  the  defendant  pleaded  that  the  place  was  copyhold,  S 1 

*  and  that  a  grant  was  made  to  S.  who  granted  it  tohim9  &c.  j^ich^ 
The  plaintiff  replied*  that  before  the  grant  pleaded  by  the  de-  eh*,  c.  B. 
fendant,  if.  L.  was  lejfee  for  life>  according  to  the  cujiom  of  the  Anon-  but. 
manor  y  and  that  the  cujiom  *V>  r&at  the  lord  may  grant  copies  as  ^„  i,^* 
well  in  reverfion  as  in  poffejfion^  and  thai  M.  being  lord  of  the  ed  by  the 
manor,  granted  a  copy  in  reverfion  to  the  plaintiff  before  die  grant  counfel  of 
made  to  S.  and  that  after  the  death  of  J.  L.  be  entered  &c.    The  £fe  *^ 
defendant  rejoined*  that  there  is  a  cujiom  in  the  manor,  that  this'  cuftom 
the  lord  may  grant  copies  in  reverfion^  by  the  agrtemtnt  and  confent  might  have 
of  the  tenant  in  pojfejfton  and  not  other  wife*  abfque  hoc  that  they  ri!m?ng,and 
are  grantable  rmxlo  &  forma;  and  upon  demurrer  Wahnfley  might  be 
Serjeant  argued,  that  this  rejoinder  was  ill  and  repugnant,  groundedon 

~    xh*  thei;e  \*S2Z*. 

ltom  IS  void,  moo  law, 
and  fo  is  the  cuftom  itfelf.  Goldlb.  103.  pi.  8.  Mich.  30  &  *h»?  »  "* 
31  Eliz.  Plimpton  v.  Dobynett.  ™uidnot 

be  without 
the  aflent  of  the  particular  tenant,  and  fo  the  cuftom  might  be  good.  The  court  delivered  no 
opinion  in  the  cafe,  but  it  wat  adjourned.  —  Godb.  140-  pi.  171.  Anon,  but  S.  C.  argued,  fed 
adjomatur.— Supplement  to  Co.  Comp.  Cop  84.  f.  19.  cites  S.  C.  and  that  it  was  faid,  that 
this  cuftom  might  be  good,  for  it  might  be  lo  agreed  and  granted  by  the  lord  at  the  beginning, 
upon  the  creation  of  the  manor ;  and  that  it  feemed  to  be  grounded  upon  the  reafonof  the  com- 
mon law,  that  a  remainder  mould  not  be  without  the  aflent  of  the  particular  tenant,  and  to  com- 
mence with  his  eftate,  and  that  therefore  it  was  a  good  cuftom.  Quaere  the  cafe ;  for  it  was  not 
refolvcd,  Mich.  31  ilia.  inC.  B.— —  Nels.Lex.  Man.  93.  pi.  11.  cites  Gouldlb.  103.  S.  C.  and 
that  it  is  a  void  cuftom,  but  this  feems  to  be  his  own  opinion  only,  and  not  warranted  by  either 
of  the  books  above  cited— And  3  Nels.  Abr.  355.  pi.  5.  cites  S.  C, 

2.  If  a  man  (it  was  faid)  befeifed  of  a  manor,  whereof  there  If  *  **&• 
ore  divers  copyholders  admittable  for  life  or  for  years,  and  he  leafes  ^T^^T  ° 
the  manor  to  another  for  term  of  life,  the  leflbr  [leflee]  may  grants  a  co- 
make  a  demife  by  copy  in  reverfion,  to  commence  after  the  pyhoid  in. 
death  of  the  firft  copyholders,  and  that  is  good  enough;  hut  JJJ^J^ 
the  cuftom  of  fome  manors  is  to  the  contrary,  and  that  is  the  nverfim 
allowed.      HetJ.  54,  Mich.  3  Car.  C.  B.  Davies  v.  For-  happens  the 

telCUP*  pirti,  the 

grant  it 
void  ;  zn>\fo  Id.  Coke  takes  the  law  to  be,  if  the  lefea  firrtndtrs  Us  terwk,  and  then  fore  his 
Jeafc  mould  have  ended  in  point  of  limitation  the  revctuen  falls,  yet  the  grants*  {hall  not  have  it 
Co.  Comp.  48.  f.  34. 

3.  There  ought  to  be  a  cujiom  to  enable  a  lord  of  a  manor  to  Gilb.  Treat, 
grant  a  copyhold  in  reverfion*   Mar*  6.  pi.  13.  Pafch.  15  Car.  &£&cP' 

Anon.  and  fays,*  if 

this  be  un* 
.derftood  where  Copyholds  are  only  grantable  for  life,  it  fecmt  reafonablc  emougb ;  but  where 

they 


28  *  4C0n$H& 

they  have  been  grafted  in  fee,  there  If  the  lord  gram  to  one  an  eftat*  for  life,  that  lie  may  rife 
afterwards  grant  reveruoa  in  fee  to  another,  feems  very  uareafonable. 

« 

*  (P.  4)  To  whom  Copyhold  granted  for  his  own 
Life,  and  the  Lives  of  others  iTiall  defcend,  or 
go  upon  Death  of  Grantee* 


I*   A    Took  a  copyhold  efkattfor  the  life  of  himjilf  and  B. 
** •    £  and  dies.    His  fon,  who  was  neither  of  the  no 


and 
nomi 
nees,  enters,  enjoys,  and  dies  inteftate*  J.  Si  adminiftered 
to  the  fon.  There  is  no  cuftom  in  the  manor  that  the  firft 
taker  might  furrender,  nor  have  they  any  cuftom  where  the 
copies  run  fucceffive*  Lord  Jefferies  decreed  for  the  admi- 
niftrator,    Vern.  415.  pi.  394.  Mich,  1686.  Howe  v.  Howe* 

• 

?££«  tP-5]     Surrender  to  an  Ufe. 

in  fci-  5°4-  Admittance. 

[And  in  what  Cafes  the  Lord  Jhall  take  as  an 

Occupant,  &c] 

S.  P.  by     [1,  jFa  copyholder  in  fee  furrender  s  to  the  ufe  of  another  for  lif$% 

Tfci©^"  no  more  Pau*es  fr°m  Wm  hut  what  will  ferve  the eftate 

44a.  in  pi.    limited  in  ufe.     Co.  9.  Marg.  Podger  107.  per  Coke,] 

4.— Cro  C. 

S05.  pi.  10.  Mich.  6.  Car.  B.  R.  S.  P.  per.  Cur.  For  in  fuch  cafe  the  furrenderee  is  in  quail  by 

the  copyholder,  and  by  hit  death  the  copyholder  ihall  have  it  again* 

Ibid,  fayt  [2.  If  a  bar  on  feifed  in  the  right  of  his  feme  for  life  of  a  copy- 
the  cafe  was  holder,  the  reverfion  being  granted  to  B.  the  remainder  to  C.for 
th«hthe  b£  ibe*r  iives ;  an(1  the  baron  furrenders  to  the  ufe  of  B.for  bis  life, 
ron  and  fe-  to  whom  the  lord  grants  it  for  his  life,  and  fo  he  is  admitted 
me  would  tenant,  and  after  dies,  in  this  cale  the  baron  Jhall  not  have  it 
the  feme'!  ogain  during  the  Ufe  of  hisfemey  inafmuch  as  he  hath  difmuTed 
xight to  C.  himfelf  of  it,  and  C.  cannot  have  it  during  the  Ufe  of  the 
but  the  lord  feme  without  the  furrender  of  the  feme,  and  therefore  the 
receive  it*    ^°r^  ^a^  ^aVi  '*  as  an  0CCUPant  during  the  life  of  the  baron.  D, 

nor  hold  a     9  £1.   264.  f.  38.] 
court  for 

that  purpofe,  that  in  Mich,  term  after  it  was  decreed,  that  the  lord  hold  a  court  cfcc  or  avoid 
the  pofftflion  —  S.  C.  fljtcdCro.  C  205.—  S.  C.  cited  per  cur.  a  Keb  894  in  pi  41.  Mich.  -13 
Car.  a.  B  R.  in  PeebV's  Cafe. —  Gilb.  Treat,  of  Ten.  .  v ,  -41,  cites  S.  C.  that C  pray *d 
to  be  admitted,  and  his  copy  was  cum  accident  poft  mort.  /urfumcred.  vet  fori sfac.  of  the  woman  t 
and  it  was  the  opinion  of  the  jufticcs.  that  he  ought  not  to  be  admitted ;  but  the  lord  may  retain 
it  in  his  hands  as  an  occupant.  The  reafon  is,  becaufe  the  intrrelt  of  the  feme  was  concerned, 
who  had  not  funeudcxed;  but  there  was  tMs  further  in  the  cafe,  that  baron  and  feme  would 
have  releafed  their  right  to  the  revcriioncr,  but  the  lord  would  not  hold  a  court  for  it;  but  it  was 
decreed  in  chancery,  that  he  (honld  either  hold  a  court  or  quit  the  poticiliou. 

Cro.C..?p4        g#  If  a  copy  bo  der  for  life  furrenders  into  the  hands  of  the 

riainftKmg  ,ord'  u  the  *fi  *f  7*  S-  as  after  follows'  and  the  lordgrants 
j.ordc,S.C  it  after  to  J.  S.  to  have  to  him  fox  his  life,  and  "/•  $•  '3  "^~ 

•  •  •  •       -  •     - '  **'"*& 


fa' ft*/  accordingly  9  and  after  rf/V/,  in  this  cafe  this  Jhall  not  re-  adjudged  in 
vert  to  the  firft  copyholder  for  life*  for  he  hath  wholly  dif-  *•£■  f°ri" 
huffed  himfelf  by  the  Surrender,  and  therefore  the  lord  fhall  ^^acr 
have  it.  Mich;  7  Can  in  camera  +  fcaccarii,  between  King  and  by  tenant 
Loder,  adjudged  in  a  writ  of  error;  and  the  judgment  in  B.  *or  lifc>  the 
R.  which  was  there  given  accordingly  pet  curiam,  upon  argu-  i^Trcfyin 
ment  at  the  bar,  was  now  affirmed  per  cur*  prater  Hutton,  by  the  lord, 
who  inclined  e  contra,  and  Vernon,  lfrho  doubted  thereof.]       *nd  not  hV 

the  copy- 
boUer  who  {urren<lered.— -  But  if  a  copjkolieT  ntfeefurrenders  to  ufe  of  another  for  life,  who 
it  admitted,  he  is  in  quaii  by  the  copyholder,  and  upon  his  death  the  copyholder  (hall  have  it 
•gain ;  and  fays,  that  the  judgment  in  B.  R.  was  affirmed  by  all  the  jufticei  of  C.  B»  and  barons 
of  the  Exchequer.  Ibid. Same  diverfity  uken,  Arg*.  Poph.  39  Hill.  36  £liz.  in  cafe  of  Bul- 
lock and  Dibler.— Jo.  sso.  pi.  3.  S.  C.  adjudged. S.  C.  cited  by  North  Ch.  J.  Mod.  aoo. 

pL  31.  Pafch.  2}  Car.  a.  C.  B.  (ays  this  is  to  be  underftood  of  copy  holders  in  fuch  manors  where 
the  cuftom  Warrants  only  cuftomary  eftates  for  life,  and  is  not  applicable  to  copyholds  granted 
lor  life  with  a  remainder  in  fee. Freem.  Rep.  19a.  pi.  196.  S.  P.  by  North  Ch.  J.  accord- 


yet  the  furreftderor  Iball  not  be  admitted  again  ;  tor  by  the  lurrender  tie  palled  away 
jeftate,  and  had  no  intereft  left  in  him.  If  the  iurrenderor  had  died,  it  feeras  that  the  eilate  of 
tenant  for  life  was  not  ended,  for  then  the  lord  would  have  two  deaths  to  depend  upon, 
either  of  which  would  bring  him  to  the  eftate,  and  yet  but  one  perfon  that  bad  an  iatereu* 

(fc^    Where  the  Eftate  granted  fhall  be  fubjed 
to  the  Incumbrante  &c.  of  the  Lord. 

I.  T  ORD  and  copyholder  fur  Ufe;  the  lord  grants  a  rent* 

^  charge  out  of  the  manor  whereof  the  Copyhold  is  par- 
cel; the  copyholder  furrendretb  to  the  ufe  of  A*  who  is  admitted, 
he  (hall  hot  hold  the  land  charged;  4  Lei  118;  pk  236;  cites 
it  as  adjudged  10  Eliz.  O.  B; 

2;  If  there  be  tenant  by  the  curtefy,  or  for  life  or  years  cf  a 
inanor,  and  a  copyhold  comes  to  his  hands  by  forfeiture  or  deter  mi* 
nation,  and  afterwards  he  binds  himfelf  in  a  JlatuU,  and  then 
tUmifes  the  copyhold  land  again,  this  copyhold  fhall  be  liable  to 
ttie  ftatuffe^  becaufe  it  was  once  annexed  to  the  freehold  of  the 
iord9  and  bound  In  his  handst  Mo-.  94%  pU  233*  Pafcht  12 
Eliz.  Anon; 

y.  Lard  and  copyholder  for  life ;  the  lord  grants  a  rent  out  of  Sapplement 
its  manor  thereof  the  copyhold  is  parcel,  the  copyholder  fur-  to  Co- 
renders  to  the  ufe  of  A.  who  is  admitted  accordingly,  he  fliall  not  ^"fff* 
hold  it  charged;  but  if  the  copyholder  dies,  fo  that  his  eftate  cites s. C 
is  determined,  and  the  lord  grants  to  aflrartger  de  novo  to  hold 
the  laid  lands  by  copy9  this  new  tenant  (hall  hold  the  land 
charged  ;  and  fo  was  it  ruled  and  adjudged  in  C*  Bfc  Le.  4*  pi. 
8.  Michb  25  &  26k  Eliz;  Anont  cites  it  as  adjudged  10  Eliz* 

4*.  In  a  replevin  ;  the  cafe  was,  that  Henry,  Earl  of  Weft-  Sapplement 
morland,  was  feifed  of  the  manor  of  Kennington  in  fee,  and  *°  Co-^ 
granted  a  rent-charge  to  Won  Cordell,  afterwards  Mafter  of  s^^?' 
Hie  Rolls,  for  life,  and  afterwards  a  feoffment  thereof  to  Sir  cite»S.  c  — 
John  Clifton^  who  granted  a  copyhold  to  Sands  for  life,  according  Butqua-rc 
to  the  cuftom  of  the  faid  manor,  the  fame  being  an  ancient  copy-  a^  "<£ 
hold.    Sir  John  died  feifed  ;  the  rent  is  behind ;  Sir  William  Hill.  18 
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the  Earl  of  Cordell  died ;  Hempfton  as  bailiff  of  Cary,  executor  of  Srr 
Wcftmor-  Wm.  Cordell,  diftrained  for  the  arrearages  upon  the  pofleffior* 
forlhcrcSl  of  Sands,  and  it  was  clearly  holden  by  the  whole  Court,  that 
cafc  was,  the  poffeflion  of  the  faid  copyholder  was  not  chargeable  to  di/lreff 
that  the  de-  upon  this  matter,  for  the  copyholder  is  not  in  by  him  who 
manor  were  ouj>nt  immediately  to  pay  the  rent,  but  is  alfo  in  by  the  cuftom. 
vfiuUfy/et     2  Le.  109.  Trin.  27  Eliz.  B.R.  Sands  v.  Hempfton. 

fir  lives  by 

copy,  and  the  lard  granted  a  rent-charge  to  J,  D.  pro  concilio  imbendendo  for  life,  and  afterward* 
conveyed  the  manor  to  J,  N.  in  tail.  The  rent  was  behind!  and  the  grantee  of  the  rent  died,  and 
the  executors  of  the  grantee  diftrained  for  the  arrearages  ;  and  there  k  was  adjudged,  that  the 

[OO      I   copyholder  fhould  hold  the  land*  charged,  Supplement  to  Co.  Comp.  Cop.  87.  f. 
3U      J   ai.  cites  3  Le.  59.  Hill.  18 Eliz. C.  B.  Earl  of  Weftmorland's  Cafe.— a  Le.  152.  pL 

185.  the  executors  of  Cordel  v.  Clifton.  S.  C  intotidem  verbis- 3  Le.  f  9.  S.  C.  m  totidem 

verbis.— Gilb.  Treat,  of  Ten.  174..  cites  S.  C  of  Sands  v.  Hempfton,  and  fays,  that  that  opinion, 
as  it  feems,  was  upon  the  firft  hearing  of  the  caufe,  for  the  very  cafe  is  reported  quite  contrary 
by  the  fame  reporter ;  and  it  n.  faid  to  be  refolved  by  all  the  judges  but  Fenner,  that  the  copy- 
hold fhould  be  charged  with  the  rent-charge,  for  the  cufiom  is  no  part  of  his  title,  but  onh  appoints 
kowhefkallholdx  and  fince  it  was  charged  in  the  lord's  hands,  it  is  plainly  within  the  intent 
and  meaning  of  the  a&,  as  well  as  the  words  to  be  charged  m  the  copyholder's  hands,  and  to  thit  , 

purpofe  there  is  a  cafe  in  Dyer  adjudged ;  but  if  the  cafe  were  adjudged,  that  the  lands  fhould  / 

not  be  charged  in  the  copyholder's  hands,  on  that  reafon,  that  he  doth  not  claim  only  by  and 
from  dec.  but  by  cuftoaa,  yet  that  would  never  warrant  fo  general  a  conclufion,  that  the  Jlature 
3ft  H.  8.  cap.  37.  in  no  other  part  mould  extend  to  copyholds,  and  that  if  a  rent  were  granted 
out  of  a  copyhold  in  fee,  and  the  grantee  died,  that  his  executors  fhould*  not  have  debt  or 
diftrain ;  but  turn  the  tabic*,,  and?  if  the  a&of  parliament  doth  in  paint  extend  to  copyholds,  at 
lands  that  are  claimed  by  &c.  and  that  which  in  this  cafe  only  doth  make  a  doubt  is  over-ruled, 
then  this  is  a  ftrong  argument,  that  in  other,  cafes  whece  that  is  not,  which  occaifoned  the  doubt, 
the  ftatute  /hall  extend  to  copyholds,  efpecially  fince  the  a£t  was  made  to  remedy  an  apparent 
wrong,  and  doth  no  harm  either  to  lord  or  tenant. 

5*  Lord  of  a  manor,  where  copyholders  are  for  life,  grant* 
a  rent  charge  out  of  all  the  manor ;  a  copyhold  ef cheats*  the  lord 
regrants  it  by  copy  ;  per  crmnes,  nifi  Fenner  J*  he-  fhall  not 
hold  it  charged,  becaufe  he  comes  m  above  the  grant,  i.  e.  by 
the  cuftom  ;  the  fame  Taw  oijlatutes,  recognizances ,  dowers  ; 
but  the  10  Eliz.  D*  270,  per  tot,  cur*  he  ffiair  hold  it  charg- 
ed, but  2  Brownl.  208*  5  Jac*  C.  B.  in  Cafe  of  Sammer  v» 
Force,  fays  that  this  has  been  denied  in  Cafe  of  Swain  v. 
Beckeu 

6»  It  feemed  to  Coke-Ch*  J-  that  if  a  copyholder  be  of  20 
acres,  and  the  lord  grants  rent  out  of  tho/e  20  acres  m  the  tenure 
and  occupation  of  the  copyholder  and  names  him,  there  if 
this  copyhold  efcheats,  and  he  granted  again,  the  copyholder 
(hall  hold  it  charged;  for  that  it  is  now  charged  by  exprefa 
words,     2  Brownl.  208.  Trin.  5  Jac.  C.  B.  in  Cafe  of  Sam- 
mer v.  Force* 
Gilb.  Treat.       7»  If  the  lord  of  a  manor  acknowledges  ajlatute,  and  then 
of  Ten.  189.  grants  lands  by  copy,  and  afterwards  the  manor  is  delivered  to  the 
tod  by  Lord  co£ntzie  ,;|  **t**U  the  grant  cannot  by  this  be  impeached*  Co* 

Coke,  but     Comp.  Cop.  47.   f.  34. 

fays  Moor 

[Mo.  94.  pi.  §33.  Pafch.  la.  Eliz.  Anon.]  is  againft  this,  and  that  there  are  cafes  where  the 

grant  of  a  rent-charge,  in  fuch  cafe,  (hall  bind  the  copyholder :  but  there  is  fome  difference 

between  the  2  cafes,  for  in  cafe  of  a  rent,  the  land  were  only  chargeable,  and  before  the  admal 

charge,  where  granted  over ;  (vide  Mo.  81 1.)  and  therefore  may  be  compared  to  cafe  where  a  * 

mas  makei  voluntary  grants,  his  wife  (hill  not  be  endowed  of  thofe  lauds,  hecauie  the  copy* 

•  Co.  Corn?.  Cop.  47.  f.  34.  S,  P. 

bolder 


folder  i*  in  by  the  cuftom,  which  was  long  before  the  title  efimer  accrued  to  the  woman.  It 
ieeou  the  reafon  of  this  cafe  is,  becaufe  the  woman  had  no  title  of  dower  to  thofc  copyhold 
lands  while  they  were  in  the  hands  of  copyholders,  and  the  cuftom  warrants  the  granting  them 
fcgain,  fince  they  have  been  always  grantable  by  copy,  and  the  eftate  would  be  deftroyed  if  {he 
were  dowable  of  them;  qiuere  of  the  cafe  of  the  ftatute  *;  but  if  the  heir  before  alignment  of 
dower  grants  lands  by  copy,  then  it  feema  Ihe  may  avoid  that ;  for  (he  had  then  a  perfect,  titlt 
tof  dower  to  thofc  lands. 

*  Co.  Comp.  Cop.  47.  C  34.  S.  P. 

8-.  Thofe  things  which  take  tie  ejjince  hy  the  lonfs  grant  and 
tnterejf  have  no  longer  continuance  than  his  intereft  has,  and  there- 
fore if  the  lord)  tenant  for  life  of  a  manor  ,  licences  the  copyholder 
to  alien,  and  dies,  the  licence  is  gone*  Gilb.  Treat,  of  Ten* 
loo*    . 

9-,  Grants  made  after  alienation  in  mortmain*  and  before  the 
entry  of  the  lor  A,  are  good.     Gilb.  Treat,  of  Ten.  190. 

low  The  king  grants  a  manor  in  fee-farm  %  the  lands  and 
goods  of  copyholders  are  not  liable  to  the  rent,  becaufe  they  come 
in  by  prescription,  which  is  before  the  rent*  Gilbw  Treat*  of 
Ten.  310. 

\K]     What  A&  or  Yhing  Will  hinder,  or  deftroy  ThisinRoil 
the  Power  to  grunt  by  Copy.  £uTj$l 


the  faid  Black-Acre  to  J*  Sfc  for  life,  not  taking  notice  that  it  Burnet,  and 
was  demifeable  by  copy,  this  is  a  good  grant,  though  the  thc  note* 
king  did  not  know  that  it  was  demifable  by  copy,  and  by  thcrc* 
confeqtrence  it  will  deftroy  the  power  to  grant  it  by  copy  at 
anytime  after,  fo  that  the  king,  or  any  other  lord  of  the 
manor,  cannot  grant  it  by  copy  after.    Mi.  15  Car*  B.  R.  be- 
tween Douncliffe  and  Minors,  per  curiam,  refolved  upon  evi- 
dence at  the  bar,  but  they  directed  the  jury  to  find  a  fpecial 
verdi&,  and  the  jury  gave  a  general  verdict  againft  their  di- 
rection*] 

[2fc  If  a  copyhold  in  fee  conns  to  that  lord  by  efcheat  orfurrender,  And  fo  may 
yet  there  is  no  impediment,  but  the  lord  may  after  grant  it  the  fteward 
again  by  copy,  M*  15  Car.  B.R.  between  Douncliffe  and  "hc°rek°cr- 
Minorsy  per  curiam,  upon  evidence  at  the  bar»]  cheatstothe 

queen  by 
attainder  of  felony,  And  that  without  any  fpecial  warrant ;  for  it  is  warranted  by  the  cuftom,  and 
eh*  aneen,  her  heirs  and  fucceflbrs  are  bound  by  it ;  but  he  ought  in  duty  to  inform  the  lord 
tccatorer  Sec  for  his  better  dlre&on.  4  Rep.  30.  a.  pi.  b»  Trin.  41  Eliz*  B.  R*  the  ad  rcfolutioa 
in  the  cafe  of  Harris  v.  Jays.-— Cro.  E.  699.  pi.  13.  S.  C.  adjudged. — —If  a  copyhold  efcheats 
to  the  lord,  and  he  keeps  it  feveral  years  in  his  hands,  during  this  time  it  i*  not  demiftd  but  de* 

mi&ble;  for  the  lord  has  power  todemife  it  again.  Co.  Liu.  58.  b. 4  Rep.  31.  pi.  24  Mich. 

afl  &  19  Etia,  B.  R.  in  French's  Cafe,  S.  P.  and  fo  if  he  leafes  at  will  only, Gilb.  Treat,  of 

Tesi.  toft,  209,  &  P.- — S.  P.  agreed  by  thejuftices,  3  Le.  108.  pi.  158.  Trin.  s6  Eliz,  B»  R. 
in  cafieof  Taverncr  v.  Cromwell. Co.  Comp*  Cop.  66.  L  6a.  &  P. 

[3»  [Butl  if  a  copyhold  comes  into  the  hands  of  the  lord  &  *•  4R«p» 
iii  fof  by  efcheat  or  furrender,  and  the  lord  leafes  it  by  parol  for  j&^jg  j* 

D  2  one 


3t  (Eopp&om* 

19  Elu.  B.  one  year,  or  half  an  year,  or  for  any  ctrtain  timef  it  can  never 
R.  French'!  be  granted  by  copy  after,  but  this  power  to  grant  by  copy  is 
foch'^fc"1  wholly  deftroyed*  NL  15  Car^B.R.  between  Douncliffe  an* 
the  lord       Miners,  per  curiam,  upon  evidence  at  the  bar  refolved.] 

grants  away 

eftate  by  deed,. it  is  an  extinguiftiment.    Co^Comp.  Cop.  66*  f.  6a.  S.  P*     ■  Cflb.-Trcat,of 

Ten.  ao8.  S.  P.  betaufe  duiing  thofe  cftatesrt  wajnotdemifableby  Copy. 

Supplement  4#  A  tortious  interruption,  as  if  the  lord  is  dijfeifed,  and  the 
to  Co.  dijfeifor  diesfeifed,  or  if  the  land  be  recovered  by  f alp  verdi8,  or 
f.  i6w"&\F.  erroneous  judgment  again  ft  the  lord,  though  during  the  reco- 
- — GUb. "  very,  or  before  the  judgment  rev er fed,  the  land  was  not  de- 
Treat,  of     mifedor  demifable,  yet  after  recontinuance  it  is  grantable  again 

cites  s?%.  \y  C0Py •  4  &CP-  3 *  •  a-  pl-  24*  Mich-  1 8  &  1-9  Eliz,  B»  R.  ir* 
and  fays,"    French's  Cafe, 

that  fo  it 

icons  if  the  diffeiflbr  bad  mack  a>fcoffment  in-  fee* 

Co.  Comp.  5*  If  land  forfeited  or  efcheated  i*  extended  upon  a  ftatute,  or 
Cop.  66.  f.  recognisance  acknowledged  by  the  lord  before  any  new  grant 

Supplement  ma(*e>  or  &  l^e  f*™*  °f  l^e  l°rd  xn  writ  °f  4°™**  has  this  Ian* 
to  Co.  affigned  to  her,  though  thefe  impediments  are  attions  in  law, 
Comp.Cop»  yet  in  as  much  as  thefe  are  lawful  interruptions,  the  land  can- 
s*P._L  never  be  granted  again  by  copy*  4  Rep- 3 1- a-pL 24- Mich- 
GUb.  Treat.  1 8  &  1 9  Eliz*  B.  R„  in  French's  Cafe*. 

of  Ten.  209^ 

S.  P.  and  cites  S»C 

£  32  }  6*  A  copyholder  in  fee  married  tbe  fagniorefs,  and  after  tfley? 
fuffered  a  common  recovery,  which  was  to  the  ufe  of  them felv ess 
for  life,  remainder  over ;  held  per  3  J-  that  the  copyhold  was 
extindl,  for  by  the  recovery  the  baron  had  gained  an  eftate  oS 
freehold,.  But  all  hold  that  the  intermarriage  only  fufpended  it. 
Cro-E.  7„Trin.  24Eliz-BJi^Anon- 

7.  Tenant  by  cqjpy  in  pofleffion  releafed  to- the  grantee  of  the 

freehold  of  the  copyhold  all  his  right  in  the  land ;  per  Anderfor* 

Ctu  J.  this  does  not  extinguish  the  copyhold*.    Cro.  E.21- 

Trin,  25  Eliz^CB,.  Anon.. 

t  Roll  sf  i.       8r-  Baron  fei  fed  of  a  manor  injure  uxor  is  leafes  a  copyhold,. 

c "  by  name  Parce*  thereof  for  years  by  indenture,  and  dies,  this  deftroy* 

of  RuQey  v.  not  the  cuftomas  tcrthc  feme,  but  that  after  the  death  of  hep 

Coningiby.   baron  fhe  may  demife  it  Wy  copy  a*  before ;  fo  of  tenant  for 

\\mtoUe-  fy*  °^  a  manor>  ^  ^e  ^ets  a  copyhold,  parcel  of  the  manor 
want  in  tail  for  years,  and  dies,  it  (hall  not  deftroy  the  cuftom  as  to  him* 
of  fuch  ma-  in  reversion ;  per  Popham   and  Fenner  juftices  upon  evi- 

l?i  V°s  dence"    Cro-E-  459-  (bis)  P1- 7*  Pafch-  38  Eliz"  B* R-  C°- 
P.  i*  EliJ  ningfby  v.  Rulky, 
B.  R.  per 

c»r. So  of  a  tijkep,  or  of  the  king,  or  of  *ttna*t  of ytarj  of  a  manor,  1  Roll  197.  Prerogat- 
ive, (G.  c)  p.  3. So  of  an  infant  Hid, Cilb.  Treat,  of  Ten.  183..  citef  S.  C.  and  fays* 

that  by  the  fame  reafon  it  feemt  that  the  heir  may  demife  it  again  by  copy ;  and  fo  if  a  tenant  toft 
life  of  a  manor  leafes  a  copyhold,  pared  of  the  maw**  fopycajS)  and  diet)  thia{haU*QtdeJirof 
the  cuftom  a*  to  him  in  revexfjoo* 

9>V 
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<).  Tf  -a  copyhold  //cheats,  and  the  lord  mates  a  feoffment  in  Co-  Comp. 
fee  on  condition,  and  enters  for  the  condition  broken,  k  {hall  ^p'sf£  Jl 
sever  be  copyhold  again,  hecaufe  the  cuftom  or  prefcription  s'p.iRepT 
(which  was  the  caufe  of  the  tenure  and  fupported  it)  is  in-  31-  "» 
terrupted,  aqd  that  being  vonce  broken  is  become  remedilefs*  ^nch> 

C  L.  202.  h.  GUbl  Treat 

ofTen.aoS. 
&  P.  But  if  he  ir ants  ejttte  for  iife  only  he  may  afterwards  gnat  the  fee  by  copy,  accord- 

ant to  the  cuftom.     [But  it  feemt  it  is  meant  of  a  grant  for  life  by  copy.]  Le.  5$.  pL  70  Pafch. 

•9  Etiz.  R.  R.  in  cafe  of  Kemp  il,  Carter. So  if  copyhold  tfiketU  to  tne  lord,  and  he  alien* 

the  manor  by  fine,  feoffment,  or  otherwise,  his  alienee  may  regnant  the  land  by  copy,  for  it  was 
.always  derailed  or  demtfable.    4  Rep.  31.  b.  pi.  a£  Mich.  18&  19  £lii.  B.  R.  in  French'a  Cafe. 
But  if  the  ford  keeps  the  sand  in  his  hands  tor  a  longtime,  ht*r  his  heirs  or  aifignsmay 
TBgrant  it  by  copy  at  hit  pieafure.    Ibid.  31. a. 

IO.  A  bijbop  or  tenant  m  tail  &c.  lets  copyhold  lands  by  deed  &«*»*•  *re- 
indented;  the  iflue  or  fucceflbr  may  grant  this  by  copy  again,  J?"***^** 
yet  they  may  make  ieafes  according  to  the  ftatute  to  bind,  and&eaotet 
Gilh.  Treat,  of  Ten*  3  n .  there. 

1  u  Copyholds  man  be  always  densifed  or  demifable*    Arg.  4  Rep.  &, 

Hard.  08L  cites  D«  3CU  French* 

*  Cafe. 

12.  If  a  kafe  for  years  be  granted  of  the  copyhold  itfelf  iy  Adjudged 
Jaminuspro  tempore,  or  for  half  a  year,  it  deftroys  the  copy-  that  if  the 
hold.  Cro.  C.  $2U  pL  22  Miclu  14  Car.  B.  R,  in  Cafe  of  Lee  ££  £*" 
v*  Boothby.  yWrf ,  or  for 

life,  or  other 
cftate  by  deed,  tPvritkout,  it  can  never  be  granted  again  by  copy.  4  Rep.  31  Frenches  Cafe,—- 
-And  by  the  feme  reafon  1  rdeefe  upon  that  leafe  wiUjaab  the  freehold  and  inheritamce  Jto  biapu 
CilK  Treat,  of  Ten.  109. 

13.  If  a  leafe  be  made  of  the  manor,  and  of  a  copyhold  by  ex-  Jo-  449-  & 
frefs  name,  yet  this  will  not  extinpuifh  the  copyhold,  though  §  ,  J!~Ji 
it  was  before  the  leafe  furrendered  to  the  lord,  for  when  he  \yhms 
ieafes  the  manor  //  is  included  as  a  parcel  of  the  manor,  and  the  patents  and 

■    -  •  •         J    '         '  held  that  it 


of  granting; 
Gilb.  Treat  of  Ten.  aoo,  cites  S.  a         ■  Ca  Comp.  Cop.  69.  C  €s.  S.  P. 

14.  Bat  if  he,  though  he  had  been  but  dominus  pro  tern-  On  Lee  aq| 
pore,  or  for  half  a  year  (though  by  parol)  had  made  a  leafe  2^^ 
far  years  of  the  copyhold  itfelf,  k  had  deftroyed  the  copyhold,  Aid  by  Hate 
for  it  was  then  during  the  time  fevered from  the  manor,  and  fo  Ch.  j.  that 
could  never  afterwards  be  demiiahle  again  by  copy,    Cro*  C.  1/^y^Jr 
521*  pL  22.  Mich*  14  Car*  B.  R.  Lee  v«  Boothby,  fwdsthat 

arecopy- 
fcold,  particularly  xviihout  taking  notice  it  woe  afyfaii,  h  good  for  the  rent  of  the  copyholder, 
and  after  the  leafe  fpent,  the  inheritance  takes  place  and  fevers  the  copyhold  from  being  granted 
fey  copy  after  during  the  leafe,  but  when  that  is  fpent  it  is  parcel  again,  which  was  agreed  io 
evidence  to  the  jury  at  bar,  in  an  eje&mcnt  on  Sir  George  Sandy's  patent,  ,and  verdict  for  tha> 
atriendanf.    %  Keb.  91.  pL  33.  Mich.  **.  Car.  a*  B.  R.  Cholmley  v-  Cooper  and  Ward* 

15*  If  a  copy  holder  purchafes  the  manor,  he  may  grant  the 
£0pyhol4  again  ;  but  if  he  puts  the  copyhold  from  the  freehold  it 

^  S  f 
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is  gone.  Cart.  14.  Pafch.  17  Car.  2.  C.  B.  per  Bridgman  Ch, 
J.  in  delivering  the  refolution  of  the  Court,  in  Cafe  of  Taylor 
v.  Shaw. 

j  6.  If  copyholder  furrtrtdtrs  to  the  lord  without  declaring  any 
$Je,  the  copyhold  extinguifhes,  as  on  a  fur  render  by  tenant 
for  life  to  him  in  reverfion;  per  Holt  Ch.  J,  Wms's,  Rep. 
17.  Hill.  1700. 

1 7.  The  cuftom  of  a  manor  was  to  grant  for  3  lives  hahend9 
fuccefjive  fuut  nominantur ;  a  grant  is  made  to  A,  B.  and  C. 
A.  furchafes  the  manor,  and  the  queftion  was,  whether  there 
being  a  cuftom  giving  power  to  fruftrate  the  2  remainders 
by  furrender  A.  by  his  purchafe  had  extinguished  them  ?  but; 
held  to  be  no  merger  or  extinguifhment  of  the  «ftate  between 
the  cujlom  of  deftroying  the  remainders  is  confined  to  the  forma* 
lity  of  z  furrender  >  and  the  purchafe  of  the  manor,  though  it 
be  between  the  parties  a  furrender,  yet  it  {hall  not  be  con- 
ftrued  as  fuch  to  other  purpofes,  viz.  to  deftroy  the  remain- 
ders ;  per  cur,  6,  Mod,  67.  Mich.  2  Ann.  B.  R.  in  Cafe  of 
Smartle  v.  Pen  hallow, 

(S)     Grant  Sec.     How ;  Where  the  Inheritance 
is  fevered  from  the  Manor*     How  it  ftiall  be, 

and  what  fhall  be  done. 

* 

I .  T  F  the  lord  of  a  copyhold  manor  makes  a  feoffment  of  a 
**•  parcel  of  his  manor  which  is  holden  by  copy  for  life9  and 
afterwards  the  copyholder  dies,  though  now  the  lord  has  not 
any  court,  yet  the  feoffee  may  grant  over  the  land  by  copy  again ; 
per  Ayliff  J.  Le.  289.  pU  394,  Trin,  26  Eliz.  in  Lord  Da- 
cres's  Cafe. 
S.  c.  cited        2-  Where  the  inheritance  of  a  copyhold  is  fevered  from  the 
Gilb.  Treat,  manor,  as  by  being  granted  to  a  uranger,  the  copyholder 
of  Ten.  194.  cannot  furrender  or  devife  the  fame,  but  that  it  fhall  defcend  to 
*96'  his  heir ;  for  fuch  furrender  after  the  feverance  of  the  inhe- 

ritance from  the  copyhold  is  void,  becaufe  the  lands  were  not 
parcel  at  the  time  of  the  furrender,  and  a  devife  onLy  cannot 
transfer  fuch  cuftomary  eflate  ;  for  there  can  be  no  transfer- 
ring but  by  furrender  into  the  hands  of  the  lord  according  to 
the  manor.  4 Rep.  24.  b.  pi.  10.  Mich.  33  &  34  Eliz,  B.  R,. 
Murrel  v.  Smith. 
Cro.E.15*.      4.  After  the  feverance  the  copyholder  fhall  pay  his  rent  to 

fl.  20.  s.c.  the  feoff eey  and  fhall  pay  and  do  all  other  fervices  which  are 
34  J  due  without  admittance  or  holding  of  any  court,  as  plowing 
h  id  and  t^le  demefnes  of  the  lord,  heriot  &c.  But  fuit  of  court,  and 
Tenner  J.  fine  on  alienation  or  admittance  are  gone;  for  now  the  land 
fiid,  that  or  tenement  may  be  aliened ;  for  as  the  copyholder  has  fome 
he  might  benefit  by  his  feverance  as  appears  before,  fo  has  he  great 
hi*  eiUte  to  prejudice,  for  now  he  *  cannot  furrender  or  alien  his  eftate 

*  He  may  furrender  to  the  grantee  of  the  freehold  to  the  ufe  of  the  grantee ;  pet  Fenner  J* 
Cro.  £.  352.  pi  *o.  S.  C.  &  S.  P.— —Ibid.  499,  S.  J\  by  Popham  and  Clench. 

becaufe 


becaufe  be  cannot  alien  it  but  by  furrender  inmanus  thmini  the  grantee 
Jerviciorum  as  the  cuftom  has  warranted,  and  this  he  cannot  of  the  free- 
do,  nor  the  feoffee  cannot  make  admittance  or  grant  of  the  ^?ld,ft0ukc 
copyhold,  for  he  is  not  domtnus  pro  tempore,     fbid,  25,  a.      grantee' be- 
4.  But  k  was  refolved,  that  fuch  /forfeitures  as  were  for*  caufchehad 
feitures  before  the feverance*  as  making  of  feoffment  or  leafe,  }he  *?*tm 
wafte,  denying  of  rent  Ac.  are  forfeitures  alfo  after  feverance;  ifathc* 
fo  if  the  land  was  of  the  nature  of  Borough  Englifh  or  Gavel-  could  not 
kind  before  the  fame  cuftom,  all  other  cuftom  wbUb  run  with  f"^r«lder^ 
the  landjball  remain  after  feverance*.    Ibid.  25*  a.  \Q  thf^fc** 

of  another, 
•or  the  zrantee  cannot  grant  it  by  copy  to  another,  To  that  the  copyholder  muft  always  keep  it  in 
hi*  hands ;  but  quasre  of  thia ;  and  the  other  jufttcei  eaye  no  opinion  of  this  point  —  Ibid. 
layi  the  court  held,  that  though  the  heir  may  enter  without  admittance,  yet  he  (hall  pay  his  ufuai 

€ae,  and  do  all  hia  fervices,  except  fuit  at  court. Gilb.  Treat  of  Ten.  196,  cites  S.  C  of  Cro. 

as  to  the  fine,  and  afks  how  that  can  be  when  there  is  no  admittance  ?— —  4  JLc  230,  S.  P. 
tout  held,  thatHeriots,  and  fuch  other  cafualties,  are  gone.     BeH  v«  Langley. 

5.  If  fuch  copyholder  will  alien*  it  mufi  be  by  decree  in  chan-  s.C.  AS.  P. 
eery  again  ft  him  and  his  heirs,  but  by  this  the  intereft  of  the  cited  Gilk 
land  is  not  bound,  but  the  perfon  only.  4  Rep,  25.  Murreil  y™\£ 
v.  Smith,  ,96\  iad 

fays,  that  lb 
it  is,  if  the  bnd  were  ot  the  nature  of  Borough-EngUm  it  ftfll  remains  fo ;  and  thew  is  no  w*y  far 
fech  a  copyholder  to  alien  but  by  decree  in  Chancery  againii  him  and  his  heirs. 

6.  If  the  lord  grants  a  copyhold*  and  after  fevers  this  copyhold 
from  the  manor \  by  granting  the  inheritance  to  aftranger*  though 

now  one  of  the  chief  pillars  of  a  copyhold  eftate  is  wanting, 
viz.  to  be  parcel  of  the  manor,  yet  becaufe  the  land  at  the 
time  of  the  copyholder's  admittance  had  this  neceflary  inci- 
dent,  this  feverance*  being  a  matter  ex  poft  fa£toy  cannot  amount 
to  the  deflruffkn  of  the  copyhold*  efpecially  being  the  file  ad  of  the 
lord  bimfelf.     Co.  Comp.  Cop.  46.  £  34. 

(T)     Decrees  in  Equity  as  to  the  Heads  fore-* 
going  relating  to  Grants  of  Copyholds* 

U  ^HE  father  fettled  a  manor*  referving  only  an  eftate  to  him* 
feVf9r  l*fe*  remainder  in  tail  to  bisfon*  he  after  marries 
*  fecond  wife*  and  fettles  par tyf  the  fame  manor  on  her*  and  then 
died,  Jke  jurviving  who  enjoyed  it  for  the  greateft  part  of  her 
life,  during  which  time  me  granted  feveral  topybold  eftaus  to 
the  tenants,  who  enjoyed  tbe  fame  under  fuch  grants,  and 
particularly  a  copyhold  eftate  to  one  A,  for  his  life,  and  after 
his  death  Ihe,  granted  the  reverfisn  to  the  plaintiff.  Not  long 
before  her  death  the  f on,  as  tenant  in  tail,  brought  an  ejeclment 
againfl  her*  but  confirmed  the  eftates  which  fhe  had  granted  to 
the  tenants  by  figning  their  copies*  but  refufed  to  admit  the 
plaintiff "upon  the  grant  of  the  reverfion.  Decreed,  that  in 
regard  A.  had  enjoyed  it  all  his  life-time,  and  that  the  de- 
fendant, the  fon,  had  confirmed  the  eftates  of  the  other 

D  4  tenants, 
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tenants,  the  plaintiff  fliould  be  admitted,  and  hold  his  eftate 
likewife,  according  to  the  grant  made  by  the  widow^  N, 
Ch.  R.  32.  Lippiat  v.  Nevill. 

2.  A.  poffefled  of  copyhold  lands  for  one  life  in  poflef- 
fion,  and  three  lives  in  reverfion,  died,  leaving  E,  his  only 
daughter,  who  was  the  only  furvivor,  and  married  J*  S.  who' 
contracted  with  the  bijhop  of  W.  lord  of  the  manor,  after  tba 
refl oration  9  for  two  lives  in  reverfion  for  40 1.  and  was  ad- 
mitted and  held  the  fame  after  his  death  for  feveral  years, 
This  manor  in  the  rebellion  was  granted  to  Cor  bet  %  and  Corbet's 
widow  now  pretends  a  right  and  fays  that  Bijhop  Thornbury  (the; 
bijhop  before  the  rebellion)  granted  the  premiffesfor  three  lives  in 
nverfion  after  E's  death  to  W.  R.  one  of  whom  has  lately  ob- 
tained a  verdi6fc  in  ejectment,  but  y.  S.  fuggefis,  that  W. 
Ks  copy  (if  any  fuch  wasj  was  furrendered  by  letter  of  attor- 
ney, at  a  court  held  by  Corbet,  in  the  late  ujurpation,  and  a  new 
efiate  granted  for  lives  in  reverfion  who  are  fince  dead,  but  that 
defendants  having  got  the  court  rolls,  letter  of  attorney,  and 
furreiider,  do  conceal  the  fame ;  the  Court  directed  a  new 
trial,  and  the  defendants  to  produce  the  letter  of  attorney 
and  furrender  made  by  W.  R,  and  the  injunction  to  continue 
to  quiet  the  plaintiff* s  pofleffion  till  trial  had,  and  the  plain* 
tiff  to  give  fecurity  to  be  approved  by  the  Matter  to  anfwer 
the  mefne  profits  to  Corbet's  widow,  in  cafe  the  verdidk 
fhould  go  againft  him.  Fin.  R#  41.  Mich.  25  Car.  2.  Pitt. 
v.  Corbet  &  al.  ' 

Fin,  R.  80.       3.  A.feijed  of  a  copyhold  in  the  manor  of  D.  fells  to  B.   B* 
^  pur  chafes  the  manor,  and  by  a  particular  in  which  this  copyhold 

was  not  included,  B.  fells  the  manor  to  C.  the  copyhold  was  25  U 
per  ann.  and  C.  never  claimed  it  in  fix  years,  but  then  claim- 
ed it  and  recovered  at  law,  it  pafling  as  part  of  the  manor  ; 
per  Lord  K.  though  the  particular  given  in  by  B.  to  C.  was 
much  beyond  the  value ;  yet  fince  C.  neither  treated  for  this 
copyhold,  and  other  fmall  parcels  for  aol.  10s.  &c.  value 
&c.  as  in  B's  particular  and  conveyance,  this  25 1.  per  ann* 
would  not  have  been  omitted  if  C.  intended  to  buy  it,  or  B, 
to  fell  it,  and  decreed  for  B.  but  B.  to  pay  the  rent  arrear, 
and  for  the  future  hold  it  in  all  refpefts  fo  as  copyhold  fub- 
je£l  to  forfeiture,  and  uncertain  fine  &c.  as  it  was  before  the 
regrant  to  him  by  copy  &c.     £  Chan.  Cafes  194.  Pafch. 
26  Car.  2.  Taylor  v.  Beverlham. 
Jeffries  C.        4*  A.  tenant  by  copy  to  him  and  the  heirs  males  of  his  body 
icemed  to    purchafed  the  fee-fimple  to  him  and  his  heirs,  and  afterwards 
doubtful*    *°r  a  va^ua^e  confideration,  viz.  300I.  fold  to  B.  who  was 
that  the  co-  in  poffeffion  feveral  years,  and  died,  leaving  C.  a  fon.     Ld. 
pyhoid  was  Chancellor  thought  the  conveyance  good  againft  the  heir  ; 
though  it     *°r  x^te  C0Pyn°Id  being  fevered  from  the  manor,  there  is  no 
wm  faid      means  to  bar  it  but  by  conveyance  at  common  law ;  the  en- 
thia  point     tail  is  not  within  the  ftatute  of  W.  2.  but  Ld.  Chancellor 

inl*onae^  ^°°k  tim"e  t0  advife*      2  Chan-  CafeS  *74«  HiL  JaC*  *  Barkef 

ciaivcrdia    v.  Turner. 

458.  Parker  \V'  **** 

v.  Turner. 


(U)   Surrender.  What  it  is,  and  how  confidered. 

I.  A  Surrender  is  a  thing  executory,  which  is  executed  by  the 
"  Jubfequtnt  admittance,  and  nothing  at  all  is  inverted 
in  the  grantee  before  the  lord  has  admitted  him  according  to 
the  furrender,  and  therefore  if  at  the  time  of  the  admittance 
the  grantee  he  in  rerum  natura,  and  able  to  take,  that  will 
ferve.    Co.  Compf  Cop,  50.  f.  35. 

a.  This  word  (Surrender)  is  vocabulum  artis,  and  therefore  f    36    1 
where  a  furrender  is  needful,  if  this  one  word  be  wanting,  all  Gilb.  Treat. 
other  wards  ufed  in  ordinary  conveyances  are  ineffectual  and  infuf-  °J^e°j£p* 
ficient  to  convey  any  copyhold  tftate;  for  if  a  copyholder  comes  fry^  of 
into  court,  and  offers  to  pafs  his  copyhold  by  word  of  grant,  Lord  Cokes 
pf  gift,  of  bargain  or  fale,  or  fuch  like,  I  doubt  he  will  fail  ^^*BM  • 
of  his  purpofe,  for  as  he  is  tied  to  a  Angular  form  of  aflurance, 
fo  is  he  reflrained  to  particular  words  in  his  aflurance.    Co. 
(Comp.  Copf  51.  f,  39. 

3*  A  furrender  (where  by  afubfequent  admittance  the  grant  is 
to  receive  his  perfection  and  confirmation)  is  rather  a  manifeft- 
pig  the  grantor's  intention,  than  of  pajjing  away  any  inter  eft  in 
the poffeffion,  for  till  admittance  the  lord  takes  notice  of  the 
granto?  as  tenant,  and  he  fhall  receive  the  profits  of  the  land 
to  his  own  ufe,  and  fhall  difcharge  all  fervices  due  to  the 
lord;  but  yet  the  inter  eft  is  in  him,  but  fecundum  quid*  and  not 
absolutely  ;  for  he  cannot  pafs  away  the  land  to  any  other, 
or  make  it  fubje&  to  any  other  incumbrance  than  it  was  fub- 
jefl  to  at  the  time  of  the  furrender,  neither  in  the  grantee  is 
any  manner  of  intereft  inverted  before  admittance  :  for  if  he 
enters  be  is  a  trefpaffor,  and  punifhable  in  trefpafs,  and  if  he 
furrender s  to  the  ufe  of  another ,  this  furrender  is  merely  void,  and 
by  no  matter  ex  poft  fa&o  can  be  confirmed ;  for  though  the 
firft  furrender  can  be  executed  before  the  fecond,  fo  that  at 
the  time  of  the  admittance  of  him  to  whofe  ufe  the  fecond 
furrender  was  made,  Jiis  furrenderor  has  a  fufficient  intereft 
as  abfolute  owner;  yet  becaufe  at  the  time  of  the  furrender 
he  had  but  a  poffibility  of  an  intereft,  therefore  the  fubfe- 
quent  admittance  cannot  make  this  a&  good  which  was  void 
ab  initio.  But  though  the  grantee  has  but  a  poffibility  upon 
the  furrender,  yet  this  is  fuch  a  poflibility  as  is  accompanied 
with  a  certainty,  for  the  grantee  cannot  poffibly  be  deluded 
or  defrauded  ofthe  eSeGt  of  his  furrender,  and  the  fruits  of 
his  grant,  for  if  the  lord  refufe  to  admit  him,  he  is  compel- 
lable to  do  it  by  a  fubpoena  in  chancery,  and  the  grantor's 
hands  are  ever  bound  from  the  difpoGng  of  the  land  any  other 
way,  and  his  mouth  ever  flopped  from  revoking  or  counter- 
manding his  furrender.    Co.  Comp.  Cop.  5  r .  f.  39. 

4.  Surrender  is  but  in  nature  of  a  deed-pole  rather  than  an  Sunrmdcrof 
indenture,  and  enures  by  way  of  limitation  of  ufe;  Arg.  *n*£^ylty 
Saund.  151.  Pafch.  20  Car.  2.  in  Cafe  of  Wade  v.  Bathe.        way  of 

grant;  per 
Cokt  Cb.  J.  Roil  IL  3 1 8.  in  cafe  of  Line  v.  Paoitell. 

(W)  Copyhold. 


$6  eapp&ofo 


?^R(S  (W)  .  CopvhoM. 

in  faL  i99t  {Surrender. ) 

At  what  Time. 


%.  [i.  TF  there  be  bar  on  and  feme  copyholders  to  them  and  the  beirt 
}"  °f  tb*  haron9  and  the  baron  dies9  the  heir  of  the  baron 


Cra  E.  66%. 
pi.  11.  Col- 
chin,  s.  c"  may  furrender  his  reverjion  into  the  hands  of  two  tenants  of  the 
and  micd     manor  out  of  the  court,  who  by  the  cuftom  have  power  to 
food.  £ake  furrenders  before  admittance^  and  during  the  life  of  the 

feme ;  and  this  is  a  good  fur  render,  for  the  reverfion  was  caft 
upon  him  by  defcent  before  any  admittance*  P.  41.  Eliz. 
B.  R.  between  Calchin  and  Calchin,  adjudged.] 

2.  The  heir  before  admittance  ipay  furrender  to  the  ufe  of 
another.  4,  Rep,  a*,  b.  the  3d  Point  in  Brown's  Cafe. 
[  37  1  3*  After  the  death  of  tenant  for  Ufe  he  in  remainder  may, 
without  any  admittance  furrender  the  fame  land ;  for  the  firft 
admittance  was  fufficient.  4, Le,  in.  pi.  226.  in  time  of  Q. 
Eliz*  Hegger  v.  Felfton. 

4.  If  a  copyholder  in  fe$  furrenders  to  the  uje  of  B.  and  hi* 
heirs,  B.  before  admittance  cannot  furrender  to  the  ufe  of  another ', 
for  before  admittance  B.  had  nothing,  and  his  copy,  upon 
which  he  is  admitted,  is  his  evidence  by  the  cuftom,  and  be- 
fore that  he  is  no  cuftomary  tenant,  fo  he  can  transfer  nothing 
to  another;  adjudged,  Yelvt  144.  145, Miqh#  6,  Jac*  Wilfon 
V,  Weddal. 
8.P.beeaufe      5.  The  heir  may  furrender  before  admittance;  Arg,  3  Lev. 

co'ajfcof^  3*7-  Hm-  3-  w-  &  M<  in  c- B<  Glover  v<  CoPe< 

law,  for  the 

cuftom,  which  makes  him  heir  to  the  eftate,  caft*  the  poflel&ons  of  hit  ancestors  upon  him. 
Yelv.  145.  Mich.  6.  Jac.  B.  R.  in  cafe  of  Wilfon  v.  Wcddal.— 1  Brownl.  143.  S.  C  adjudged 
but  it  feemi  to  be  only  a  translation  of  Yelv.  fo  where  a  furrender  was  to  A.  for  life  and  aftc* 
to  the  ufe  of  B.  in  fee ;  A,  was  admitted  and  died ;  B.  may  furrender  without  any  new  a.dmiu 
ianee.     4  Le.  111.  pi,  226.  in  time  of  Q.  E1U.  Hegger  v.  Felfton, 

215^5  W     Copyhold. 

J-oi.  500.  Surrender. 

At  what  Place. 

In  17  Elir.  [i.  A  Copy  holder  may  furrender  into  the  hands  of  the  lord  of 
feidbyDye*  courts  without  a  particular  cuftom  to  warrant  it.  Co, 

•nd  Moun-  Lit.  59.  a.  b.  contra  Co*  9.  76.  b,] 

fon,    that 

without  a  prefcription  a  furrender  of  copyhold  land  could  not  be  out  of  court,  nor  an  admittance 
out  of  court,  neither  to  the  lord  himfelf  nor  to  his  iteward,  but  in  divert  places  it  is  ufed  by 
cuftom  fo  to  be,  and  thereupon  thedoing  of  fealty,  and  the  paying  of  the  lord's  fine,  fhall  M| 
prefented  by  the  homage  to.be  done  at  the  next  court,  and  all  thefe  things  they  faid  are  to  be  done 
by  the  cuftom,  and  in  that  cafe  it  was  faid  by  the  Lord  Dyer,  that  a  furrender  out  of  court  might 
be  to  the  lord  him/elf,  to  go  by  way  of  cxtinguiflunest.  Supplement  to  Co.  Comp.  Cop. 
69.  f.  j. 

[i.  But 


cepptofa  37 

[2.  But  he  cannot  furrender  to  the  lord  into  the  bands  of  A  eopyhoU 
fenants,  or  the  reeve*  or  others  out  of  court,  without  a  parti-  |J*J  ^ard- 
tular  cuftom.     Co.  Lit,  59,]  ing'tothe  " 

cuftom  of 
the  manor,  furrender  his  copyhold  landiinto  the  hands  of  two  tenants,  but  the  furrender  was  to 
the  ufeof  J*  S.  to  take  efie£k  immediately-after  his  death.     In  this  cafe  it  was  refolved,  that  aa 
onto  the  furrender  into  the  hands  of  two  tenants,  that  might  be  good,  although  it  was  out  of 
coon,  by  cuftom.    Co.  Corap,  Cop.  65.  £,  3. 

[3.  The  fteward  of  the  manor  may  take  a  furrender  of  a  S.P.  accord- 
copyhold   out  of  the  manor.     Mich,   13  Jac,  B.  R.  between  JJourhhe 
Houfega  and  Wild,  per  curiam.]  was  retained 

by   parol 
«aly.    4  Rep.  30.  b.  pi.  at.  Holcroft's Cafe.—  J-e.  1*7.  pL  309.  Blagravev.  Wood,  S.  C. 

Pafch,  33  Eliz.  C.  B.  fed  adjomatur. But  held  per  tot.  cur,  contra  Godb.  14a.  pi.  17^. 

Trin.  31  Elir.  C.  B.  Blagrove  v.  Wood.— Ld.  Raym.  Rep.  76.  Pafch.  8.  W.  3.  Tukeley  v. 
Hawkins,  refolved  that  a  fteward  of  a  manor  may  take  a  furrender  of  a  copyhold  out  of  the  manor, 
bat  cannot  admit  out  of  the  manor,  and  that  a  cuftom  that  the  fteward  (hall  not  take  furrendera 

opt  of  the  manor  is  a  void  cuftom* Ld.  Raym.  Rep.  159.  S.  C.  cited  by  Powell  J.  and 

fad,  that  a  fteward  by  parol  cannot  take  furrender  out  of  court. 

4.  Steward  of  a  manor  made  a  commijjion  to  one  to  take  a  [  ,38  \ 
furrender  in  Ireland  of  a  copyholder  who  was  there,  and  it 

was  holden  a  good  furrender;  cited  by  Man  wood.  4.  Le.  1 1 1. 
plf  226.  in  time  of  Q^Elit. 

5.  The  fteward  of  the  court  of  a  manor  in  Ireland  being  in 
England 7  fent  a  writ  in  the  nature  of  a  dedimus  pot  eft  at  cm  to  one 
who  was  in  Ireland,  to  take  a  furrender  there  of  copyhold  lands ; 
and  the  opinion  of  the  judges  here,  to  whom  the  cafe  was 
•referred  to  advife,  and  certify  their  opinion,  was,  that  fuch 
a  furrender  taken  by  dedimus  was  good  enough ;  but  note, 
that  in  fuch  cafe  it  muft  be  inten.ded,  that  fuch  giving  power 
to  take  a  furrender,  if  it  be  to  be  done,  it  mull  be  alledged  to 
he  done  either  by  prescription  or  cufiom;  for  that  furrenders  gene- 
rally taken  out  or  court  mufl  be  by  cuftom.  Supplement  to 
Co*  Com  p.  Cop.  68.  f.  3. 

6.  Baron  and  feme  copyholders  in  right  of  the  feme  furrender  *RoURep. 
out  of  court  into  the  hands  of  the  fteward,  and  fhe  was  examined  JJJJ'j/  "£* 
by  him.   Though  in  an  eje&ment  brought  it  was  not  proved, 

that  he  was  fteward  by  patent,  nor  that  there  was  any  fpecial 
cuftom  to  warrant  it,  yet  it  was  refolved  per  tot.  cur.  to  be 

Eood;  and  Mountague  faid  he  had  known  it  fo  adjudged. 
to.  J.  526.  pi.  2.  Pafch.  17  Jac.  B.  R.  Smithfon  v.  Cage. 

7.  Where  z  fteward  of  a  manor  has  a  power  to  make  a  d'puty,  Comyns't 
and  he  makes  B.  his  deputy,  and  B.  by  writing  under  bis  hand  Rep.  84, 85. 
andfeal  makes  C.  and  D.  his  deputies,  jointly  and  fever  ally  to  take  J^vcd" C* 
a  particular  furrender  only,  D*  took  the  furrender  out  of  court  to  that  the  fur* 
the  ufe  of  the  fur  render  or  swilU  Per  tot.  cur.  this  is  a  good  render  wa» 
furrender.  Ld.  Raym.  Rep.  658.  Pafch.  13  W,  3.  £.  R.  g^Srd 
Parker  v.  Kett.  "  of  Couru 

8.  Steward  of  a  copyhold  manor  may  without  cuftom  take  fur-  (K)  PL  »• 
renders  out  of  court,  for  he  has  the  power  of  the  lord,  and  the 

lord  may  do  it;  &  p£r  tot.  etir.  there  is  as  much  reafon  that 
the  fteward  fhould  take  furrenders  out  of  the  manor  as  the 

lord, 


3& 


lord,  and  that  he  fhoold  do  it  out  of  the  manor  a*  ©fct  of  the 
court,  i  Salk.  18.  pl.4,  Trin,  iW.iM,  C.  B,  Dudfeili 
v.  Andrews, 


rtte/SJ  [ Y3     [Where  there  znfeveral  Surrenders  of  the 
^s.mfoL     jame  Lands  to  different  U&s.     Which  fhall 

take  Place ;  and  bow.] 


499-  s°°» 


*****??•      [''  T^  a  c*Pyb°M£r  in  fee  furrenders  inU  the  bands  ^certain 
CafcTfecmi  cujiomary  tenants  to  the  ufe  of  bis  wife  in  fee,  and  after  % 

to  be  s.  c.    £{/*v  *«y  **ar/,  the /aid  copyholder  furrenders  the  fame  lands  into 


AS.  P.  ad-  the  bands  of  other  *  cujiomary  tenants,  to  the  ufe  of  bis  wife  for 
vutted.  2}fey  the  remainder  to  another  in  fee,  and  at  the  next  court  both 
furrenders  are  prefented,  and  the  Jfeward  admits  the  wife  accord* 


ing  t$  the  fecond  furrender,  this  is  a  good  admittance,  and  the 
wife  fhall  have  it  but  for  life,  arid  fo  it  is  a  good  remainder, 
H.  8  Ja#  Scaccario,  adjudged,] 
This  in  Roll  £ %m  If  a  copyholder  in  fee  furrenders  out  of  court  into  the 
in  foj  tfwu  bands  of  tenants  according  to  cuflom,  to  the  ufe  of  B.  in  fee,  upon 
— Cro.C.  condition,  that  if  be  pays  10/.  to  B.  the  firfl  of  May  after,  it 
pl.io.s.  C.  Jkall  fa  lawful  for  him  to  re-enter ,  and  after,  and  before  pay* 

l-^Ibid**  meni  °f  *^e  io^  furrind*r*  tnt*  th*  bands  of  tenants,  to  the  ufe 

183,284,*  of C.  in  fee,  and  after,  before  the  faid firfl  of May,  A.  pays  the 

[     39    ]  money  to  B.  and  after,  and  before  the  faid  day,  A.  furrenders 

Pj:  »7-  S.C  inte  the  hands  of  tenants  to  the  ufe  of D*  in  fee,  and  the  cuftom 

according-    °^  *ke  manor  lh  tnat  ^e  furrenders  made  out  of  court  int* 

ly. jo.    the  hands  of  tenants  fhall  be  void  if  they  are  not  prefented 

306.  pi.  17.  at  t|ie  next  court,  and  at  the  next  court  thefurrender  to  B.  ie 
according-    mt  printed,  but  thefurrender  to  D*  is  firfl  prefented,  and  after % 

ly. Sup-  at  the  fame  court,  the  furrender  to  C.  is  prefented;  in  this  cafe, 

piementto  upon  the  whole  matter,  C.  fhall  have  the  land;  for,  not-r 
C0B.69T70.  withftanding  the  furrender  to  the  trfe  of  B.  upon  conditio^ 
€  3.' cite*  "  nothing  patted  out  of  the  copyholder,  but  the  eftate  remained 

s  r  ""-""a  'm  ^im  tl^  lt  IS  ?re^ente^  at  tue  next  court,  fo  that  A.  had 
•  Sid.C6r.  power  notwith (landing  the  furrender  to  the  ufe  of  B.  to  fur- 
—  Gilbl  render  to  the  ufe  of  C.  but  it  was  fubje&  to  be  void  if  the 
treat,  of  fu rnender  to  B.  bad  been  prefented;  as  if  a  man  acknowledges 
cites  s^c  a  ^e"d  of  bargain  and  fale,  and  after  bargains  and  fells  to 
fap.itfccrn*  another,  if  the  fecond  deed  be  inrolled,  and  the  firft  not,  the. 
thismuftbe  fecond  man  fhall  have  the  land;  fo  it  is  of  the  conufance  of 

S"hcmonrv  a  ^ne »  t^ien  *n  *kis  ca^  ^  **r^  furrendec  not  being  pre- 
had  not  been  fen  ted,  and  fo  void,  the  fecond  furrender  is  to  be  preferre4 
paid  or  a  before  the  third  furrender,  both  being  prefented  at  the  next 
bee^hcM  court>  a°d  the  performance  or  noo -performance  of  the  con- 
before  the  dition  is  not  material  in  the  cafe,  but  it  is  all  one  as  if  it 
money  wa*  had  been  abfolute  without  any  condition.  Mich.  8  Car.  B. 
^erc^be  ^*  between  Burgoign  and  Spurting,  adjudged  per  curiam  upon 
furrender     a  fptcial  verdidt.    Intratur,  Trin.  7  Car.  Rot.  374.] 

had  been 

ptefcated  3  for  it  £eea#4he  prcfcaiiaeaJ  o#  the  firft  furrender,  after  the  payment  of  the  money. 


*W  been  void,  becaufe  thenirreoder  waa  voidthoft,  tad  a  raid  f iinendfer  eaimot  It  prefented, 
and  until  a  farrender  be  prcfentcd,  it  cannot  bind  the  intereft  of  the  had ;  led  aua)re<-~S.  C 
abed  Art>  PdttexL  $c 

3.  A  copyholder  in  fee  furrendered  to  the  mfe  of  himfelf  for  *  R«p*  tir 
lift,  the  remainder  /*  y.  oisfonfor  life,  the  remainder  *#  the  c\adjuds> 
ijft  */ A/j  /^  willy  and  the  admittance  was Jecundum  format*  red-  *d,  that  th* 
litionis  pradicl.    J.  dies,  afterward  the  father  furrenders  to  the  fcc-»mpfc 
ufe  of the  defendant y  and  duel,  without  making  m  will.     It  was  kM^T 
the  opinion  of  the  juft  ices,  that  by  the  fecond  furrender  it  timkcd  to 
pafied  to  the  defendant,  and  it  is  as  a  feoffment  at  this  day  to  J^e  ufc<* 
the  ufe  of  his  will,  for  it  is  to  the  ufe  of  himfelf,  becaufe  he  nlLIld  wT 
might  difpofe  of  it  by  his  ad  in  his  life-time,  and  fo  he  might  the  copy- 
do  in  this  cafe.    Cro,  E.  441*  pi.  4*  Mich.  37  &  3S  Eli*.  H,  holder,  audi 
R.  Fitch,  v.  Hockley.  .     ■    Z£~ 

GUb- Treat* 
of  Ten.  1 8a.  cites  S.  C.  for  all  the  defied  of  the  furronderor  was,  that  he  might  difpofe  of  it  by 
will,  not  to  veft  the  intereft.  in  any  body,  or  to  give  away  the  power  of  difpofingot  it. 

4.  A.  being  feifed  of  a  copyhold  in  fee,  furrendered  to  the  «  *©llAhr« 
ufe  of  bis  wife  by  the  hands  of  2  tenants,  according  to  the  npontthc' 
euftora,  and  afterward*  furrendered  the  fame?  land  into  the  firit  fun-cn- 
hands  of  2  other  tenants  to  the  ufe  of  his  wife  for  lfey  remain-  der  to  be 
derto  J.  S.  in  feel  both  furrenders  were  prefented  at  the  next  ^^in  fc^ 
court;  the  fteward  admitted  the  wife  upon  the  fecond  fur-  and  fays,  it 
render;  it  feems  to  he  admitted,  that  it  was  good*  Lane  was  a  good 
99  Hill.  8  Jac.  in  the  Exchequer,  Gooche's  Cafe.    .  SSe*w»t 

mould  have 
far  life,  and  the  remainder  (hould  be  to  J.  S.  and  that  it  was  adjudged.  HilL  8  jac~ 
in  Scaco- 

[  *o  1 
[Z]  What  Ad  fhall  be  faid  a  Surrender  in  Law.  T**** 

•     J  a  letter  (L) 

iafol.  501. 

[}•  I F  a  copyholder  in  fee  takes  the  fame  land  from  the  lord  by  ♦s.C.  cited 
*•  another  copy  for  life,  this  is  not  any  furrender  or  deter-  *BuUL  81* 
urination  of  hrs  copyhold  of  inheritance ;  for  a  copyhold  cannot  JJ^Jj^f^ 
be  furrendered  but  by  aftual  furrender  in  court,  this  is  furfum  murrer,that 
reddens  into  the  hands  of  the  lord,  and  not  by  furrender  in  *"  httcr 
law.    Mich.  37.  EL  B.  between  Shepherd  and  Adams ;  which  ~£j^ng 
intratnr  Hill.  36  EL  Rot.  2640,  adjudged.    Quod  vide  M.  up  of  his  in* 
13  Ja.  *  B.  R„  fame  Cafe,  and  there  it  is  admitted  a  furrender;  heriunce. 
but  there  faid,  the  reversion  is  in  the  furrender  or >  no  difpofition  ^T*^' 
being  made  thereof.]  pi.  a4.  cite* 

S.  C.  as  ad> 
jidged  that*  it  mould  be  no  eftoppel  to  claim  other  eftatest  and  fo  he  (hould  not  lofe  the  inhe- 
ritance ;  and  that  the  record  was  brought  into  court  and  read,  and  the  reafon  of  the  judgment 
waaj  for  that  it  was  no  more  than  if  the  copyholder  had  furrendered  to  the  lord  to  the  ufe  of 
bbvseif  for  Mfe,  with  the  remainders  over  for  lives,  and  fo  the  reverfion  in  fee  (hould  continue 

in  himfelf.- >  Gilb.  Treat,  of  Ten.  238*  cites  S.  C.  that  if  copyholder  in  fee  come  into 

court,  and  there  accepts  a  copy  to  himfelf  for  life,  remainder  to  his  wife  for  life,  remainder  to 
hat  fen  for  life,  this  is  tantamount  to  a  furrender  to  the  ufe  of  himfelf  &c<  but  he  hath  his  old  re- 
verfion in  him,  for  there  is  no  ground  to  make  a  furrender  of  that  by  conftruftion,  becaufe  he 
has  made  no  difpofition  of  it ;  but  as  this  cafe  is  in  Roll,  it  it  faid  that  it  was  no  furrender,  for 
a  copyhold  cannot  be  furrendered  by  a  furrender  ia  law,  but  only  by  actual  furrecder,  yet 

M 


•    1  ■  1 
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as  it  ii  in  other  placet  in  Roll,  it  is  as  is  Bulftrode,  held  to  be  a  furrender,  W  that  the  rereruMl 
was  ftill  in  the  copyholder. 

+  Roll.  Rep.  256.  pi.  a 4  Mich.  13.  Jac.  B.  R.  Southcottv.  Adams,  S..C.  a  copyholder  in  tea 
came  into  court,  and  accepted  by  copy  of  the  lord  an  eftate  for  his  life,  remainder  to  his  wife 
for  life,  remainder  to  his  ion  for  life.  Haughton  thought  that  this  was  a  furrender  of  the  inherit- 
ance, but  Dodaridge  e  contra,  and  held  that  the  reveruon  in  fee  continued  iu  him ;  but  as  to  this 
point  the  court  directed  the  jury  to  find  a  fascial  verdict,  but  they  being  ready  to  give  a  general 
verdict,  the  plaintiff  was  nonfutted.— 3  Bulft.  80.  Belfield  v.  Adams,  S.  C.  accordingly.— 
Supplement  to  Co.  Comp.  Cop.  68.  f.  2.  cites  S.  C—  If  the  acceptance  had  been  only  ofan  eftate 
for  life  to  himfelf  who  had  the  fee,  there  might  be  fame  queftion,  whether  this  (hould  not  con- 
clude him  of  the  inheritance ;  per  Doderidge  J.  Roll.  Rep.  256* 

Gilb.  Treat.  [2,  [Sp]  If  a  copyholder  in  fee  comes  into  court,  and  Jays, 
»f  Ten,  237.  t^t  fo  renounces  fa  €0pyf  this  Is  not  any  furrender,  M<  37.  £U 

laying  to      B.  in  the  faid  cafe  held*] 

the  lord,  ^ 

that  he  on'//  *>/<*  the  land  no  longer  by  topy  but  by  bill,  on  wliich  the  lord  makes  him  a  bill,  which 
tenant  accept  J,  per  tot.  cur.  it  is  a  determination  e>f  copyhold.  And  199.  pi.  £$$:  Coleman*  v; 
Bedill.— -Le.  199.  pi.  273.  Mich.  31  6c  32  Eliz,  C.  B.  Coleman  v.  Porunan,  S.  C.  held  clearly 
•  good  furrender.— -Gilb.  TreaL  of  Ten.  283.  cites  S.  C. 

2  Le.  49.  3.  M.  feifed  of  the  manor  of  D,  became  bound  In  ajiatute  ti 

m  toddem    ^'  w^  diid%      **ie  e*ecUiors  °f  A.  fucd  execution  againft  At. 

verbis. Upon  the  extendi  facias  a  liberate  ijjued,  and  thereupon  the1 

Supplement  manor  was  delivered  to  the  executor st  but  was  not  returned.  M* 
Comp  Cop.  commanded  a  court  baron  to  be  held,  and  was  held  accordingly 
77.  f.  a.  cites  by  fufferance  of  the  executor s,  who  were  prefent  at  the  time,  and 
S.  c.  and  in  M*s  pre  fence  they  faid,  viz.  we  have  nothing  to  do  with  this 
(ays  hecont  manor  9  Per  Wray  (Jh.  J.  this  is  no  furrender;  for  the  words 
celves  gene-  are  not  addrefled  to  M.  the  conufor  who  is  capable  of  a  fur- 
iaily,thata»  render,  nor  to  any  perfon  certain ;  and  this  is  but  a  general 

$£"%£-  fPeech"  Le-  2?9-  PL  378*  HilL  28  Eliz-  B-  R*  Penruddock 
holder  can     v.  Newman, 

pafs  his  co- 
pyhold in  fuch  a  manner,  as  that  the  fame Jhall  be  accounted  to  amount  to  a  good  furrender  of  tkt fame 
but  that  yet  it  refis  upon  a  difference. 

C     41     ]  r 

Supplement       4-  Lord  pretending  a  forfeiture  by  a  copyholder  in  fee,  the  copy- 

l°  C°'e  bolder  agrees  to  pay  him  5I.  and  paid  it,  in  .confederation  whereof 

68.Ta.cites  *'  was  t0  enJ°y  **"  copyhold,  except  a  wood*  for  his  life,  and  bis 

S.  C.  that  wfe's  widowhood,  and  that  the  tenant  Jhould  baveeledion  wbe~ 

this  was  a  ther  the  lands  Jhould be affured  to  him  by  copy  or  by  bill  &c.     The 

rader^and  tenant  cn°fe  to  have  the  land  affured  to  him  by  bill;  the  lord 

a  good  enjoyed  the  wood,  and  this  was  held  a  good  furrender  for  life 

eftate  there,  only,  and  that  the  lord  had  the  wood  difcharged  of  the  cuf- 

STSJ  wife  t?mary  intereft.  Le.  191.  pi.  a  7 3.  Mich.  31  &  32  Eliz.  C.  B. 

foi  her  life.  Coleman  v.  Sir  H.  Port  man. 

Gilb. 

Treat,  of  Ten.  237,  a  q8.  cites  S.  C.  and  fays,  that  the  communication  in  this  cafe  feems  to  have 
been  that  which  caufed  the  fui  render,  for  nothing  elfe  could  ;  and  for  aught  appears  this  com- 
munication was  out  of  couit;  the  acceptance  by  bill  could  not  be  the  furrender  in  this  cafe,  tor 
the  bill  was  never  made  of  that,  fo  that  it  could  only  be  the  communication  that  ^mountfd  to  a 
furrender. 

5.  Parol  agreement  adjudged  a  furrender;  Arg.  2  Show. 
131.  cites  Le.  i8u 

6.  A 


6*  A  bargain  and  fali  to  the  lord  is  a  fttrrender;  Arg# 
St  Show,  1 31.  cites  Jo.  141. 

7.  If  a  copyholder  or  other  cuftomary  tenant  Ihzttfay  to  u.  177, 
his  lord,  or  other  perfons,  in  the  court  of  the  manor,  1  agree  to  *7?>pl*3jfrv 
furrender  my  lands,  thefe  words  will  not  be  a  prefent,  or  an  JSf'^'i* 
exprefs  furrender,  nor  will  they  amount  to  fo  much  as  a  re-  Sweeper  v.' 
linquifhing  of  his  eftate;  for  in  truth  it  is  not  any  thing  in  Randal,  s. 
prefent  but  an  a&  to  be  done  in  futuro  like  unto  the  Cafe  £'und«fe!?,s 

put  by  Wray  Ch.  J.     A.  feifed  of  the  manor  of  D.  demifeth ^GilbJ 

the  fame  manor  at  wills  that  it  is  no  leafe,  no  more  in  the  Treat,  of 
other  cafe  fhall  it  be  a  furrender,  or  a  relinquifhing  his  copy-  J*n-  *5R 
hold,  or  copyhold  eftate,  but  yet,  notwithftanding,  it  will  ££'^1  ™ 
be  agreed,  that  in  fome  cafes  an  exprefs  and  particular  agree-  reafon  why 
ment  made  by  a  copyholder  with  the  lord  of  the  manor,  for,  ?  furr«»der 
or  concerning  his  copyhold  lands,  will  amount  to  a  furrender  by  worda 
of  the  fame.    Supplement  to  Co*  Comp.  Cop.  68.  f.  2.  fhouid  be  of 

more  vali- 
dity than- a  furreoder  by  words  out  o£  court. 

8.  If  a  copyholder  bargains  and  fells  bis  land  to  J.  S*  and  this 
is  found  by  the  homage,  and  J.  S.  prays  to  be  admitted 
tenant,  yet  the  heir  of  the  copyholder  fhall  avoid  the  admif- 
fion,  becaufe  of  the  infufficiency  of  the  furrender  taking  by 
the  words  of  bargain  and  fale,  and  not  by  the  words  of  the 
furrender;  per  Lord  Dyer.  D.  8  Eliz.  Calth.  Reading.  57. 

9.  If  a  copyholder  comes  into  the  court,  and  defires  his  lord  to 
admit  bis  fon  to  be  tenant  in  his  father's  place, 'this  feems  a 
good  furrender  to  the  ufe  of  his  fon.    Calth.  Reading.  57, 

58. 

10.  If  a  copyholder  will  in  the  prefence  of  other  copyholders 
of  the  fame  manor  fay,  that  he  is  content  to  furrender  his  copy- 
bold  lands  to  the  ufe  of  J.  S.  this  is  no  good  furrender;  tut  if 
be  fays  be  doth  furrender  into  the  hands  of  the  lords  to  the  ufe  of 
y.  &  if  the  lord  will  thereunto  agree,  this  is  a  good  furrender, 
whether  the  lord  will  or  not*    Calth.  Reading.  58. 

1 1.  If  the  tenant  refigns  his  inter eft  in  the  court,  into  the  lord's 
bands,  there  withal  for  the  lord  to  do  bis  will,  this  is  a  good 
furrender  if  it  be  accepted.    Calth.  Reading.  58. 

12.  If  a  copyholder  fays  be  will  be  no  longer  the  lord's  tenant, 
though  thefe  words  be  recorded,  yet  this  is  no  good  furrender. 
Calth,  Reading.  58. 

13.  If  a  copyholder  for  life  tabes  a  new  eftate  for  life  by  copy, 
this  is  a  furrender  of  his  fir  ft  eftate.     Calth.  Reading*  59. 

14.  But  if  a  copyholder  for  life  takes  a  leafe  of  the  fame  by  in'  [     4*    1 
denture  for  life,  this  is  not  a  good  furrender  of  the  copyhold; 
Quaere.  Calth.  Reading.  59. 

.15.  If  a  copyholder  comes  to  the  lord  and  tells  him,  that  for 
the  preferment  of  his  Jon  in  marriage  with  fuch  a  man's  daughter, 
bis  will  is,  to  give  bis  land  prefently  to  his  fon,  and  defires  the 
lord  that  be  would  be  contented  therewith,  this  is  no  good  fur- 
render.   Calth.  Reading.  59. 

16.  But 


jf4  4t6jft$ti!& 

t6.  But  ifhsfaid  theft  words  in  the  lor  ft  court,  and  the  f ami 

is  recorded,  or  found  by  homage  as  a  furrender,  and  fo  frefented% 

then  this  had  been  a  good  furrender,  without  any  other  word* 

of  farrender.    Caltrn  Reading*  591 

fcilkTrett.      17.  If  he  corns  into  court,  and  Jays,  bs  is  ibeary  of  bis  copy- 

of  Ten.  194.  hold,  and  requefts  tbt  lord  to  tabs  it,  this  is  a  furrender;  for 

Cilb.  Tie*,  between  the  lord  and  tenant  a  conveyance  need  not  be  accord- 

ofTen.  »37.  ing  to  the  cuftom  of  the  marior ;  for  a  copyholder  has  nd 

*•  *•— other  life  of  the  cuftom,  than  to  convey  his  lands  to  a  ftranger; 

2*! fc«  P*1"  Hobart  On  J.  Hutt. 65*  Trin*  19  Jaci  in  Cafe  of  Blem- 
tmutnt  to     merhaflet  v.  Humberftone* 

furrender, 

this  is  no  furrender,  for  it  only  expreJTes  hii  atf1iii¥;im  to  do  it,  bat  not  that  he  tfibally  doe* 
it;  and  adds  a  quaere,  if  words  fpoke  out  of  court  will  amount  to  a  furrender ;  but  amy  words 
fioke  in  court  ky  a  copyholder,  fhcoring  his  intention  to  furrender  into  the  lord's  hands,  amounts'  to  I 
good  furrender*    IbwL 

St^£         ( A*  a)    0f>  what  a  Surrender  rfaajr  be; 

cites  S.C.— 

*««»«"*■  I#  pOPYHOLDER  leafed  his  land  for  years  by  licence? 
jkr^end^/in  an<*  afterwards  by  deed  granted  the  rent  td  a  ftranger* 

Jet,  and  the  to  have  during  the  term  &c*  The  leffee  attorned  and  paid 
JST^dfe  rent  to  t*ie  &ZTiXxA *  Pei*  Gaudy  J*  the  grant  is  good,  but  now 
verai^Uet*  lt  *s  DUt  a  rent-feck,  and  it  was  faid  by  fome,  that  the  leflbr 
nations  cannot  furrender  rent  referved  on  a  Uafe for  years  unlefs  be  fur* 
made  of  die  renders  the  rtverfion  alfo.     Le*  3151  pi;  441;  Pafch.  3©  Elizj 

afterwards     &*  ^*  Auftin*  V*  Smith* 
the  rent 

was  afligned  oyer,  and  was  fo  done  by  furrender  and  admittance.  It  wsi  infifted,  that  thoug&i 
in  ftridnefs  the  rent  would  not  pafs  in  law  by  furrender,  yet  the  furrender  and  admittance  were 
evidences  of  the  agreement  for  the/ale,  and  the  plaintiff  wis  a  purchafer,  and  fo  intitled,  and  de- 
creed accordingly ;  per  Jefreries  C.a  Vern.  16.  pi.  10.  HilL  1686;  Spindler  v.  Wilford. 

2*  Though  it  be  incident  to  the  eftate  of  a  eopyhold  td 
pafs  by  furrender*,  yet  fo  forcible  is  cuftom,  that  by  it  a  free- 
bold  and  inheritance  may  pafs  by  furrenders  (without  the  leave* 
of  the  lord)  in  his  court,  and  delivered  over  by  the  bailiff  td 
the  feoffee,  according  to  the  form  of  the  deed,  to  be  inrolled 
in  the  court  &cj    Co,  Lit*  6o.  b* 

34  Copyholder  aliens  part,  it  feems  the  lord  is  compellable 
in  Chancery  to  accept  fuch  furrenden  Palm,  343^  Hill/ 
20  Jac.  B«  R«  in  Cafe  of  Snag*  v*  Fox. 

I  43  I     (B.  a)     Surrender.    To  whofe  Ufe  it  may  bd* 

I*   A  Man  may  furrender  to  the  ufe  of  bis  wife.    4  Rep< 
**   29*  b.  pi.  1 8.  Mich*  27  &  28  £liz4  in  Cafe  of  Bunt- 
ing v.  Lepingwell.. 
And  though      2.  A  furrender  to  jbojleward  to  bis  own  ufe  is  good,  for  the^ 
devoured    entl7  IS  <luod  furfiim- reddidit  in  manus  domini,   and  the 
to  he         fteward  is  but  the  lord's  fervant,  and  the  furrender  is  to  the 

proved,  thst  lord 
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lord,  and  not  to  Kim.    Cro.  E.  17.  pi.  43.  Mich.  41  &  41  br  *«  nf- 
Eli*.  C.  B4  Erilh  V.  Reeves.  £„£  f£f 

rendercould 
not  be  made  to  the  fteward  himfclf  to  his  own  ufc,  the  court  rejected  it,  becaufe  it  was  againft 
lew.  Cro.  £.  717.  in  S.  C;— Supplement  to  Co.  Comp.  Cop.  67.  f.  x.  cites  5.  C— Gilb. 
Treat,  of  Ten*  261 .  cites  S.  C. 

% 

31  If  a  furrender  be  made  in  Court  into  the  hands  of  the 
ford  or  his  fteward,  it  muft  be  to  fuch  a  per/on  or  his  ufe  who* 
is  in  ejfe,  and  capable  of  fuch  a  furrender,  or  that  may  take 
prefently  by  force  of  the  furrender,  otherwife  fuch  furrender, 
though  it  he  an  a&ual  furrender  made  in  the  court  of  the 
manor  to  the  lord  or  fteward  himielf,  is  not  good.  Sup- 
plement to  Co.  Comp*  Cop.  67.  f.  1. 

4.  If  a  copyholder  in  confederation  of  20/.  to  be  paid  to  %  S. 
does  make  a  furrender  of  his  land  to  N.  R,  this  furrender  is  to 
the  ufe  of  J.  Sk  becaufe  of  the  confidcration  expreflkd  in  the 
copy,  and  nqji  to  the  ufe  of  N»  R.  But  if  in  the  copy  the  uft 
be  expreffed  to  N.  R.  and  no  confederation  mentioned \  the  ufe 
expreffed  ihall  ftand  againft  any  Confideration  to  be  averred4 
Calth.  Reading.  37. 

»  » 

[Cb  a]     By  what  Perfons,  and  to  whom  it  may  be  ThVmRoii 

LJ^  o  J        J  J  is  letter  (O) 

Surrendered.  ^  -«-!-» 

.       .  Fol.  503. 

[1.  CT*EN/fNT  for  life  of  a  copyhold,  where  there  is  a  re-  ^'T"^ 

**    mainder  over,  may  furrender  to  the  lord.  Co.  9.  Marg* 
Podger.  107.J 

2.  If  the  lord  of  *  manor  for  the  time  being  be  leflee  for  life  Gilb.Treit* 
or  for  years,  guardian*  or  any  that  has  any  particular  eflate,  of  Ten.  267. 
or  tenant  at  will  of  &  manor  (all  which  are  accounted  in  law  "'when  he 
domini  pro  tempore),  do  take  a  furrender  into  his  hands;  and  is  become 
before  admittance  the  leflee  for  life  dies,  or  the  *  years  inter" e/}9  *cn*nt  at 
or  cujfody  do  end  or  determine,  or  the  w'ill  is  determined^  though  £c  ^Ty  take 
the  lord  comes  in  above  the  leafe  for  life  or  for  years>  the  a  furrender 
cuftody  or  other  particular  intereft  or  tenancy  at  will,  yet  he  ?jj*jky 
fliall  he  fcoiflfielled  to  made  admittance  according  to  the  far-  j  Jn^e 
render.    Co.  Lit.  59*  b»  cites  it  as  held  17  Eliz.  in  the  Earl  judged  in  B. 
of  Arundel's  Cafe.  *•  a-  £°li 

Rep.  181.  , 

3*  A  tenant  for  life  of  a  copyhold,  remainder  over  in  fee  to  2  Le.  239. 
B.  B.  may  furrender  his  eftate,  if  there  is  nd  cuftom  to  the  con'  P1,  3a.9« 
trary;  for  the  eftate  of  tenant  for  life,  arid  of  him  in  re-  tidcii/vcr* 
mainder,  are  but  one  eftate,  and  the  admittance  of  tenant  for  bis. 
life  is  the  admittance  of  him  in  remainder;  held  by  the  barons. 
4  Leon.  9.  pi.  38*  Mich.  33  Eliz.  in  Scacc.  butler  v.  Light* 
foot. 

4«  J.  S.  was  generally  retained  by  the  lord  of  a  manor  by  £  44  1| 
parol  to  be  fteward  of  his  manor,  and  to  keep  his  courts,  ad-  Supplement 
judged  that  fuch  fteward  may  take  furrenders  of  the  cufto-  comp  Cop. 

Vol*  VL  £  mary  69  r.  3.  cites 
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S,  c.  but  mary  tenants  out  of  court ;  for  till  he  be  difcharged  he  i* 

iaytqucre.  fteward  of  the  manor  as  well  by  retainer,  by  parol,  as  if 

Stcwardof  ^e  **ad  a  grant  thereof  by  deed*    4  Rep.  30.  b.  pL  21.  cited 

Court*  (F)  as  Holcrou  s  Cafe* 

pi.  t,  and 

the  note*  there. 

5.  Any  one  who  may  be  a  good  grantor  in  a  deed  at  common? 
law,  may  make  a  good  furrender .  of  copyhold  land,  as  any 
body  politick  or  corporate,  felons  before  attainder,  bafiards,  here* 
ticks,  lepers y  deaf,  dumb,  or  blind  men,  being  tenants,  may 
furrender  a  copy ;  and  furrenders  made  by  fuch  who  are  dif- 
abled  to  make  a  grant  at  common  law  are  void,  as  furrenders 
by  infants,  aliens,  ideots,  fuch  as  are  born  deaf,  dumb,  and  blind, 
women  covert  without  their  bujbands.    See  Co*  Comp.  Cop- 

f-34>  35- 
lev.  *6.  6.  Where  the  cujlom  ef  *  manor  is  to  furrender  to  two  copy* 

Milfax  v.     holders  out  of  court,  a  furrender  to  the  heirs  of  a  copyholder  be/on 

bveL%.  p.      admittance  is  good;  per  Twifden  J-  the  other  juftices  being. 

does  not  ap-  abfenU    Keb.  25.  pi.  74.  Pafch»  l^Car^vB^IU  in  evidence 

P«jtr» to  a  jury.  Munifas  v- Baker* 

Gilb.  Treat.  *      ' 

of  Ten.  271.  citerS.  P:  tomtit  is.  gpodV 

[D*  a}    Surrender.     By  or  to  Feme  Covert, 

Infant,  &c. 

Cro.  K.  go*  *•  A  Tenant  for  life,  remainder  in  foe  to  Si  an  infant;  they 
pi.  17.  ***•    both  joined  in  a  furrender  to  J.  S.  in  fee*    B.  dies* 

JVwu^n'       *^'ie  ^eit  °^#  may  enter>   an(*  iS  not  Put  t0  ^'s  P'aint  ln  na" 

s.  c.  adl  ture  of  a  dum  fuit  infra  setatem.,  Le»  95.  pi.  124.  Hill- 
judged.—     30  Eliz.  B.  R„  Knight  v  .Footman. 

Ztisnodif-  °  ^ 

continuance.  Gilb.  Treat*  of  Ten.  r7g.«— An  infant  furrenderr  copyhold  lands,  he  may  at* 
full  age  difagrec  and  enter ;  for  in  cafe  where  an  infant  makes  a  feoffment  in  fee,  he  may  enter,, 
much  more  m  cafe  of  a  furrender;  tor  a  feoffment  is  a  conveyance  which  wilLwork  adifcontinu-' 
voce,  but  a  furrender  will  not*.    <*UbrTreai.  ofTen.  tfrf. 

A  tenant  out  2.  A  furrender  by  a  feme  covert  made  upon  examination  be*- 
*ottaUanfori  two  UnanU  °f  ™e  manor  by  efpecial  cujlom  is  good.  Cro* 
Jkrrender  of  E.  717-  pi.  43~Mich.  41  &  42  Eliz..  C.  B-Erifh  v.<Reeves.. 
a  Jemt  «.  j#  But  without  efpecial  cujlom  to  warrant  it,  it  is  not  good,. 
that'fheU  becaufe  it  is  a  judicial  ad%  proper  to  be  done  in  court;  and' 
fccretiy  to  Walmflev  faid  it  was  fo  adjudged  upon  demurrer  in  a  Lanca- 
be  examin-  (hire  Care,  where  fuch  a  cuftom  was  pleaded  and  adjudged- 
s^wwdTby  g°°d-    Cro^E^7i7^pL43^Mich^  41  ^42  Eliz*C.  B.  Erilh 

the  opinion  V.  K.CCVe$» 

of  the 

judges.     Toth.  108.  cites  30*  Eliz.  It;  A.  fol.  4*0.  Rich  y;  Erth.v— Cilb.  Treat  of  Ten.  ^95; 

cites  S.  C  and  fays,  that  an  examination  of  a  feme  covert  by  the  fteward  out  of  court,  though 

it  did  not  appear  that  he  wu  fteward  by  patent,  or  that  there  was  any  fuch  cuikom  £01  fuch  an» 

examination,  was  held  good. 
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4.  A  y!rm/  covert  may  receive  a  copyhold  eftate  by  furrender 
from  her  hufband,  becaufe  fhe  comes  not  in  immediately  by 
him,  but  by  mediate  means,  viz*  by  the  admittance  or  the 
lord  according  to  the  furrender*   Co*  Comp.  Cop*  49.  f.  35. 

5.  Afeme  covert  beitigfecretly  examined  by  the  fie  ward,  comes  f    45    ] 
into  court  with  her  hufband,  and  releafes  by  furrender  in  court  GUb.  Treat, 
jto  a  tenant  in  pofleflion ;  the  hufband  dies;  this  is  good  to  j^™^ 
bind  the  wife,  and  the  tenant  needs  no  new  grant  or  admit- 
tance of  the  lord,  and  affirmed  the  judgment*     2  Show*  82* 

pi.  7a.  Mich.  31  Can  2.  B.  R*  Stone  v*  Exton. 

6;  The  furrender  of  a  copyhold  eftate  by  an  infant  0/4  or  5 
iears  of  age  allowed  of  by  this  court,  yet  the  lord  of  the  manor 
Wifted,  he  never  heard  of  any  admittance  in  that  manor  at 
filch  an  age.  %  Chan;  Rep*  392    2  Jac.  2*  Nay  lor  v.  Strode. 

(E.  a)     Surrender.     How*     Conditional  and 

charging  the  Eftate. 

t.  npHE  father  feifed  of  a  copyhold  in  fee  furrenders  it  to  the  S.  C.  cited 
*f**fhisfon  in  fee  upon  condition  to  perform  covenants  in  SuPPlcm«* 
an  indenture  \  the  J ron  after  admittance  furrenders  to  jf*  S.  upon  Comp.Cop. 
condition^  that  if  thefon  pay  10L  the  furrender  to  be  void;  the  8x.  f.  15.— 
Ton  neither  pa^s  the  tol.  nor  performs  the  covenants  ;  the  father  ^a^iEo 
enters*  and dies  feifed ;  the  lands  defend  to  thefon;  it  was  the  ft6i.  cites  * 
opinion  of  the  Court,  that  by  the  entry  of  the  father,  both  S.  a 
the  furrenders  were  avoided,  and  that  the  fon  might  well 
enter  after  the  death  of  his  father,  and  avoid  the  iurrender 
made  to  J.  Si    Cro*  Ei,  239.  pi.  6.  Trin.  33  Elifc.  B.  R*  Si- 
bionds  v.  Lawnds; 

2.  Surrender  was  to  the  vfeofone  in  fee  upon  condition  to  pay  Gilb.  Treat, 
iool.  to  aftranger*  and  if  he  failed,  that  itjbouldbe  to  the  ufeof  ofTen.a6o. 
a fh anger  in  fct ,  Whether  in  this  cafe  (upon  the  tender  of  ^5$w' 
look  to  a  ftranger,  and  he  refuting)  the  condition  be  faved,  this  cafe 
For  as  much  as  it  is  to  be  done  to  a  ftranger*     The  Court  now  feema 
moved,  that  it  fhould  alfo  be  fpecially  found.     Cro.  E*  361*  y^an" 
pi.  22.  Mich.  36  &  37  Eliz.  O.  Bi  Paulter  v.  Cornhill.  doubt,  that 

the  condi- 
tion is  faved;  for  it  was  the  defign  of  the  parties  that  the  fiirrenderee  fhould  retain  the  land  ; 
therefore  if  a  feoffment  be  made  in  fee  on  condition,  that  .the  feoffee  (hall  grant  a  rent-charge  to 
a  ftranger,  if  the  feoffee  tender  the  grant,  and  he  refufes,  the  condition  is  laved. 

3*  The  lord  of  a  manor  demifed  a  copyhold  of  inheritance  Supplement 
to  A.  on  condition  to  pay  20  s.  per  annum  during  B's  minority,  CompXop. 
and  iool.  at  his  full  age.     A.  fails  in  payment,  zn&furren*  71.  f.  6  cites 
dered  to  C.  and  his  heirs4     The  lord  admits  C.  and  afterwards  J-  c-  .»"<* 
B.  comes  to  age,  but  the  icoh  is  not  paid  to  B.     The  lord  h*J[J  ,tth^M 
enters  for  the  condition  broken,  and  grants  to  B.  by  copy,  and  the  entry 
whether  his  entry  was  lawful,  or  that  the  acceptance  had  dif-  va*  hwfuL 
fenfed  with  the  condition,  was  the  queftion  ;  Fenner  J.  held  TiTbfcUeT 
that  he  might  well  enter,  for  he  to  whofe  ufe  the  furrender  1  h.  5  foi. 
h  made  comes  in  by  hhn  that  furrendered,  and  not  by  the  h,i««s.p. 

£  2  lord,  — Gab- 
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Treat,  of  lord»  for  the  lord  is  bnt  an  inftrument  to  convey  the  land, 

Ten.  316,  fo  the  condition  is  not  gone;  but  Gaudy  doubted  thereof,  &c. 

i1c<uid  caBte"s  Ju^  abfent.  adjornatur.     Cro.  E.  582.  pi.  7.  Mich, 

fays,  that  39  &  40  Eliz.  B.  R.  Pay  v.  Gibbon  and  Brown. 

furelythe 

lords  affirming  the  power  of  the  copyholder  to  furrender  an  eftate  after  the  breach  of  the  condi- 
tion for  not  paying  the  so  s.  is  a  good  difpenfation,  for  that  forfeiture,  as  well  a*  if  he  had  ac- 
cepted rent  after  the  forfeiture,  for  the  affirming  his  power  to  grant  over  his  eftate,  is  aa  much  an 
indication  of  the  lord's  mind  for  the  continuance  of  the  eftate,  as  the  acceptance ;  but  then  as  for 
the  forfeiture  that  accrued  after  the  admittance,  it  Teems  the  admittance  could  not  pafs  away  that;, 
for  the  land  was  charged  with  the  condition,  into  whofe  hands  foever  it  came,  and  this  feerhs 

[.£  -1  to  be  Fenncr's opinion,  by  the  reafon  he  gives,  for  that  the  ccfty  que  ufe  coming 
^  J  in  by  the  furrenderor,  the  lord  by  his  admittance  did  not  pafs  away  his  intereft  in 
the  condition,  the  qu'eftion  was,  whether  the  lord  had  difpenfed  with  the  condition,  not  whe- 
ther he  had  difp'enfed  with  the  forfeiture  of  the  condition  broken,  for  that  was  not  broken  in 
part,  till  aftes  the  admittance ;  yet,  a  breach  in  part  was  a  breach  of  the  whole  condition. 
A  copyholder  in  fee  may  furrender,  referving  rent,  with  a  condition  of  re-entry  for  non-payment, 
and  he  may  re-rnter  for  non-payment;  for  having  a  fee-Ample  according  to  the  cuftom  of  the 
manor,  he  may  referve  what  profits  he  pleafes  out  of  it  by  the  fame  reafon  as  he  may  difpofe  of 
it  as  he  pleafes.     Gilb.  Treat,  of  Ten.  1 46*  1 47. 

4*  Where  a  furrender  is  made  by  A.  to  B.  on  condition  that 
2?.  /hall  pay  100 1.  to  a  ftranger,  thefe  words  make  an  eftate 
conditional,  and  give  power  implied  to  the  heirs  of  A.  to  r*- 
enttr  for  non-payment,  and  if  there  are  words  which  give 
power  to  *  fir  anger  to  re-enter ;  they  are  merely  void,  never- 
thelefs  the  precedent  words  fhall  ftand  and  make  the  eftate 
conditional ;  per  Doderidge  Serjeant ;  and  per  Tanfield  Ch. 
B.  Littleton  fays,  that  fuch  a  re-entry  is  void,  for  a  re-entry 
cannot  be  ljmited  by  a  ftranger ;  Serjeant  Nichols  faid,  that 
if  a  furrender  be  made  that  he  fhall  pay  100I.  this  makes  the 
eftate  conditional,  and  gives  a  re-entry  to  the  heirs  of  A.  but 
*vhen  it, goes  further,  and  limits  the  re-entry  to  a  ftranger, 
fo  that  it  does  not  leave  the  condition  to  be  carried  by  the 
law,  in  fuch  cafe  all  the  words  fhall  be  void,  becaufe  it  can- 
not be  according  to  the  intent ;  as  in  cafe  of  refervation  of 
rent,  the  law  will  carry  it  to  the  reverfion,  but  if  it  be  par- 
ticularly referved,  then  it  will  go  according  to  the  referva- 
tion, or  otherwife  will  be  void.  Lane  99  Hill.  8  Jac.  in  the 
Exchequer,  in  Gooch's  Cafe. 

5.  A.  made  a  mortgage  furrender  to  B.  but  the  money  not 
being  paid  at  the  day,  5.  entered  without  any  admittance  %  and 
devifed  the  copyhold  to  his  foil  C.  and  died  feifed.  C.  enter- 
ed, and  the  lord  by  agreement  took  the  profits  for  a  time  certain 
in  lieu  of  a  fine ,  but  after  pretending  the  land  was  forfeited, 
becaufe  B.  was  not  admitted,  and  had  paid  no  fine,  refufed 
to  deliver  up  the  pofleflion,  though  the  profits  received 
amounted  to  more  than  the  fine.  A.  being  dead,  his  heir  re* 
leafed  to  the  fon  of  the  lord,  but  without  any  confideration 
exprefTed,  and  he  conveyed  the  premiffes  to  his  father;  it  was 
held,  that  though  fuch  releafe  had  extinguifhed  his  entry, 
yet  the  fame  fhould  enure  to  the  benefit  of  him  that  had  the 
Former  right  in  trvjl  crJy%  and  for  the  ufe  of  C.  the  plaintiff, 
and  decreed  the  poffeflion  to  him  accordingly  againft  the  de- 
fendants, and  all  claiming  under  them.  N.  Ch.  R.  7,  8,  9% 
5  Car.  1.  Lucas  v.  Pennington,  Wright,  and  Noble. 

6.  The 


6.  The  father  both  of  the  plaintiff  and  the  defendant  f  being 
feifed  of  a  copyhold  eft  ate,  furrendered  the  fame  to  the  ufe  of 
his  will9  and  devifed  it  to  the  defendant  %  who  was  his  eldeft  fon9 
paying  his  debts,  and  fo  much  money  to  the  plaintiff  \  hisffter%  for 
her  portion^  when  of  age  ;  but  if  he  failed  to  pay  the  portion^  then 
Jbe  was  to  ba4e  as  much  of  the  copyhold  eflate  as  did  amount  to  the 
value  of  her  portion*  She  afterwards  came  of  age,  and  the  de- 
fendant refufed  to  pay  the  portion,  whereupon  the  homage 
allotted  to  her  as  much  of  the  faid  copyhold  lands  as  they 
adjudged  to  be  the  value  of  her  portion;  but  the  defendant 
being  admitted,  refufed  to  furrender  the  fame;  thereupon  the 
plaintiff  exhibited  her  bill,  to  have  her  portion  or  the  faid  al- 
lotment decreed  to  her,  and  the  Court  gave  day  for  the  pay- 
ment of  the  portion,  and  if  he  failed,  then  he  was  decreed  to  fur- 
render  the  allotment  to  the  ufes  declared  in  the  will.  NelC  Chan. 
Rep.  24.,  25.  8  Car-  Marfton  v.  Marfton. 

7.  A.  the  father  of  M.  furrendered  to  W#  hi«  nephew  on  *  Chan. 
condition  to  pay  200I.  to  M:  at  ll,  and  if  Jhe  died  before  %is  £0fw'v?Tji. 
without  beits  of  her  body %  then  to  W.  M.  dies  before  21,  leav-  uCr.  Pafch. 
kigafon;  the  200L  was  decreed  to  the  fon,  and  that  the  [     47     ] 
lands  ftand  charged  with  it.     2.  Chan.  Rep.  214.  33  Car,  2.  34 Car.  2. 
Rofe  v.  Tiller,  *££* 

died,  and 
the  fon  died  an  infant ;  the  hufband  of  M.  and  father  of  the  child  took  administration  to  them 

both,  and  fued  the  fon  and  heir  of  W.  and  the  goo  1.  was  decreed  to  the  plaintirf. It  it 

added,  that  A.  eav<*  his  pejfona}  eftateof  ^ood  value  to  W,  but  nothing  elfe  of  his  own  to  M.  his 
Cud  only  child. 

» 

8.  A  copyholder  furrenders  to  the  nfe  of  J*  S.  paying  his  Gilb.  Treat. 
executor  100I.  within  fuch  a  time  after  his  death  ;  he  to  whofe  of  Ten.  260. 
ufe  this  furrender  is  made  takes  by  force  thereof  prefently ;  Sat'thisist 
per  Doderidge  J.  2  Built.  274,  275.  Mich*  12  Jac,  prcfent  fu«- 

render  ;  for 
otherwife  it  can  be  o£noeife& 

[F.  a]     How  j  And  in  what  manner  a  Surrender  gcj 

may  be  made*  .   *» fo1-  $0Q- 

By  Attorney* 


\\.    A  Copyholder  in  fee  may  furrender  in  court  by  letter  of  Co.  Comp, 
**■    attorney  without  any  cujlom,  becaufe  he  himfelf  might  CoP-,  49-  C 
there  have  furrendered  de  communi  jure,  by  the  common  law,  fA',8"^!,*" 
without  fuch  cuftom.    Co.  9,  Combe  75,  b,  refolved.3  ihouidthe 

law  be 
otherwife  great  inconvenience  would  enfae-;  for  how  fhould  copyholders  that  are  in  prifon,  <mt 

languishing  in  bed,  or  beyond  the  feas,  furrender  but  by  attorney  ? A  copyholder  in 

fee  made  a  letter  of  attorney  to  two  tenants  of  the  minor \  to  furrender  his  copyhold  out  of  court  t* 
Ike  nfe  of  J.  S.  and  his  heirs  ;  they  furrendered  the  fame  accordingly,  and  at  the  next  court  brought 
in  the  furrender  into  court,  (but  nocvjlom  wasjoundto  warrant  Jftch  A.fu,rrend%rm)  Notwithftand 
ing  in  that  cafe  it  was  rcfolved,  \ ft.  That  it  was  a  good  furrender,  becaufe  he  might  do  it  de 
communi  jure  without  alleging  any  cuftom.  adly,  When  the  tenants  (hewed  the  lame  in  court, 
and  the  authority  which  was  given  to  make  the  furrender,  all  which  they  had  dene,  was  re- 
fblved  to  be  good,  and  legally  done.  Supplement  to  Co.  Comp.  Cop.  70.  cites  9  Rep, 
Comb 'j  Cafe,  ■     GUb,  Treat,  of  Ten.  20s,  §,  f\  and  ky»,  the  law  allow*  his  doing 
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it  by  attorney  as  an  incident  to  the  power  which  he  haa  to  furrender  in  court*  Ibid^ 

136.  &  P.  and  cites  S, C. 

Co,  Comp.  [2.  Hill.  28  Eliz.  Chapman's  Cafe,  cited  [in]  Co.  9.  Combe. 
£"  '  ~  ^  76.  it  was  held,  that  were  *  by  the  cuftom  a  copyholder  out 
1_  -*-*°|r*  of  court  might  furrender  into  the  hands  of  the  lord,  by  the 
Cop.  49.  f.  hands  of  two  cuftom^ry  tenants,  that  in  effeft  are  but  attor- 
34.  S.  P.  neys,  that  he  cannot  Jurrendtr  by  attorney  to  the  lord  by  two 
Tre7tGlof  ,enantsf  *°r  there  the  puftom,  that  is  the  warrant  thereof, 
TenVaoo.  ought  to  be  purfuedj 
&P.— 

Ibid.  236.  S.  P.  that  he  cannot  do  it  by  attorney  without  a  fpecial  cuftom* 

3.  Gilb.  Treat,  of  Ten,  236.  fays,  that  it  is  faid  to  be  re>- 
folved  that  a  copyholder  cannot  furrender  by  attorney  without 
deedy  and  cites  Prad.  Reg.  136.  but  that  he  may  be  admitted  by 
attorney  without  deed.  But  the  Ch.  Baron  fays,  Quaere  of 
this. 

4.  By  Clench;  leffee  for  years  cannot  furrender  by  attorney^ 
but  he  may  make  a  deed  purporting  a  furrender,  and  a  letter 
of  attorney  to  another  to  deliver  it,  Le.  36*  pU  45.  Trin. 
28  Eliz.  B.  R.  Anon. 

5.  A  copyholder  of  the  manor  of  Arundel  did  furrender  hi$ 
cuftomary  lands  to  the  ufe  of  bis  lafi  willy  and  thereby  devifedthe 
lands  to  his  youngeft  fon  and  his  heirs,  and  died ;  tht youngejlfon, 
being  in  prifon  makes  a  letter  of  attorney  to  one  tq  be  admitted 
to  the  land  in  the  lord's  court  in  his  room,  and  alfo  after  ad" 
mittance  to  furrender  the  fame  to  the  ufe  of  B.  and  his  heirs f  to 
whom  he  had  fold  it  for  the  payment  of  his  debts ;  and  Wray  was; 

[  48  ]  of  opinion,  that  it  was  a  good  furrender  by  attorney ;  but 
Gawdy  and  Clench  contrary;  and  by  Gawdy,  if  he  whq 
ought  to  furrender  cannot  come  into  court  to  furrender  in 
perfon,  the  lord  of  the  manor  may  appoint  a  fpecial  fteward 
to  go  to  the  prifon  and  take  the  furrender  &c.  Le.  36.  pi.  45, 
Trin.  28  Eliz.  B.  R.  Anon. 

6.  If  there  be  a  fpecial  cuftom  that  a  copyholder  for  life  may, 
make  efiatefor  20  years  to  continue  after  his  death,  thefe  eftates 
cannot  be  made  by  attorney.    Co.  Comp.  Cop.  49.  f.  34. 

7.  So  if  there  be  a  fpecial  cuftom,  that  an  infant  at  the  age 
of  difcretion  may  furrender  a  copyhold ;  this  furrender  being 
confirmed  by  fpecial  cuftom  only,  cannot  be  made  by  attor- 
ney.    Co.  Comp.  Cop.  49.  f.  34. 

8.  There  wa$  a  cuftom  within  the  manor  of  Caftle-Dun- 
ningfon,  that  any  copyholder  of  that  manor  may  make  a  writing 
in  the  nature  of  a  Utter  of  attorney  to  two  copyholders  of  the  fame 
manor,  to  furrender  his  copyhild  after  bis  death.  The  queftior* 
was,  whether  this  was  good  cuftom  or  not?  The  Court  de- 
livered their  opinion,  that  the  cuftom  was  good;  and  Roll 
Ch.  J.  faid,  that  the  death  of  the  party  doth  not  revoke  this 
writing  made  in  the  nature  of  a  letter  of  attorney,  for  it  is 
ftrengthened  by  the  cuftom,  and  it  is  not  like  an  ordinary  letter 
of  attorney ,  which  becomes  void  by  the  death  of  him  that  made 

it; 


it ;  for  this  cuftom  is  a  law,  and  the  authority  here  furvive** 
as  an  executor  may  fell  the  teftator's  lands,  if  he  be  impow- 
ered  to  do  ft  by  the  will,  and  therefore  the  cujiom  is  good,  and 
let  the  plaintiff  have  judgment  nifi,  &cc*  Sty.  423.  Trin.  1654 
Roby  r-  Twelves* 

JF.  a.  2]     [Surrender  by  Attorney.]  ThkinRon 

How  the  Attorney  (hall  do  it.  kfo^S? 

[  1.  IF  the  letter  of  attorney  be  made  to  men  to  make  a  fur- 
**  render  in  court,  the  attar nies  ought  to  purfue  the  form  and 
manner  of  the  furrender  in  all  points,  according  to  the  tuflom,  as 
the  copyholder  himfelf  ought  to  have  done,  as  if  it  ought  to 
be  by  the  rod,  or  other  thing.  Co.  9.  Combe  76.  b.  re- 
folved.j 

[2.  The  attorney  ought  to  make  it  in  the  name  of  him  that  s.  C.  cite* 
gave  him  the  authority;    Co.  9.  Combe  76.  b.  refolved.]  Arg.  Godh. 

[3.  A  letter  of  attorney  was  made  to  two  to  make  a  fur-  3**% 
render,  and  they  Jhewed  their  Utter  of  attorney  ,  and  then  they 
anthoritate  eis  per  pr a  die?  am  literam  attornati  data,  furrendered 
it,  this  is  as  much  as  to  fay,  that  we,  9s  attornies  of  the  copy- 
bolder  furrender,  and  both  are  well  done  in  the  name  of  him 
that  gives  the  authority.    Co.  9-  Coo&e  77.  Curia.] 

(G.  a)    Surrender f    Without  expreffing  to  whofe 
Ufe  it  fhall  be.    How  the  Admittance  may  be. 

I.  IF  I  furrender  generally  into  the  hands  of  the  lord,  not  ex- 
PreJfin& t0  wkofe  ufe  the  furrender  fhall  be,  this  furrender 
is  a  good  furrender,  and  Jhalf  enure  to  the  benefit  of  tht  lord,  Co* 
Comp.  Cop.  49.  f.  35, 

2.  J.  W.  a  copyholder  in  fee,  10 Eliz.  furrendered  his  land  r    jq    T 
into  the  bands  of  tht  lord    by  the  bands  of  tenants,  according  Supplement 
to  the  cuftom  &cP  without  faying  to  whoje  ufe  the  furrender  to  Co. 
flioulcj  be ;  and  at  the  next  court  the  faid  J.  W.  was  admitted  £>mP  C°p. 
babend.  to  him  and  his  wife  in  tail,  the  remainder  to  the  right  heirs  citc,  $.  c.-*- 
if  J.  IV.    Refolved  by  the  whole  Court  for  the  firft  point,  Cro.j.434. 
that  the  fubfequent  at?  /hall  explain  the  furrender  ;  for,  quando  ^'Jl^ 
alejl  provtfio  parti s^  adefi  provifto  legis,  and  when  the  copy-  that  in  many 
holder  accepts  a  new  admittance^the  law  intends  that  the  fur-  manor* 
render  generally  made  was  to  fuch  an  ufe  as  is  fpecified  in  the  ^cr  form* 
admittance,  and  the  lord  is  only  as  an  inftrument  to  convey  Df  grant  or 
the  eftate>  and  as  it  were  put  in  truft  to  make  fuch  an  admit-  limitation. 
tance,  as  he  who  furrenders  would  have  him  to  make.   Poph.  ^t^ * 
125.  Trin.  15  Jac.  B.  R.  Brook's  Cafe,  Ten.  239. 

cites  S.  C. 
and  fays,  that  the  fubfequent  admittance  explain*  to  what  ufe  the  farrender  was  made. — —Lord 
Haym.  626.  637.  Hill.  la.  W.  3.  S.  C.  cited  by  Holt  Ch.  J.  and  (aid,  that  if  a  copyholder 
furrendm  to  the  lord  without  limiting  any  ufe,  the  copyhold  belongs  to  the  lord,  and  his  cjlatc 
is  tMUMgviJktd,  in  the  fame  manner  as  if  tenant  far  life  at  common  law  rdeafes  to  him  in  rcver* 
ftn;  and  the*  (be  grant  will  be  a  voluntary  grant  of  the  lord* 

AS  +  3.  If 


49  .    CdPP&QttJ. 

3.  If  a  furrender  be  to  the  lord,  quod  inde  faciat  voluntatem, 
yet  by  cuftom  the  furrender  or  by  petition  or  declaration  may  dlreft 
it  to  any  perfon  whatever ,  and  the  lord  mvfl  purfue  It,  and  there 
is  np  eftate  in  the  lord,  but  it  remains  in  the  tenants  hands 
till  admittance  of  fuch  party,  and  the  purctjafor  may  come  in 
at  any  time;  per  Cur.  2  Keb.  823,  824.  pi.  41.  Mich,  23 Car. 
B.  R.  in  Peebles  Cafe. 

4.  If  a  furrender  be  made  to  the  lord  exprefjing  no  ufex  it  fliall 
be  to  the  ufe  of  the  Jord  ;  for  it  cannot  be  imagined  that  the 
furrender  was  made  to  no  end  or  purpofe ;  and  a  furrender 
may  be  made  to  the  lord?  and  no  ufe  need  be  expreffed.  Gilb, 
Treat,  of  Ten.  239, 

[   50  ]    (J-f .  a)     Surrender.     Abfolute  Surrender.     Ta 

what  Lord.     Diffeifor. 

S,  C.inB.  *•  A^  abfolute  furrender  by  a  remainderman  for  life  to  3 
R.  in  error  **  diffeifor  lord's  own  ufe  was  held  not  goodx  and  the  copy- 
on  judg-  no]  j  not  extinguilhed  thereby,  for  he  had  no  eftate  capable  of 
ST  but*  ad-  a  farrender;  for  the  poilefiion  of  the  copyholder  for  life  pre- 
jornatur.  vented  a  diffeifm,  and  fo  the  reverfion  continued  in  the  right- 
%  Show.  fuj  lorcl.  but  had  the  furrender  been  to  the  ufe  of  another  it  had 
Moor,  1  v*  been  good,  the  lord  in  that  cafe  being,  only  an  inftrument, 
Skinn.  a8.  and  the  eftate  not  out  of  the  furrenderee  till  the  admittance  of 
pl.  4.  S.  C.  the  furrenderor.     And  fo  a  judgment  in  C.  B.  was  affirmed 

?Mod.'l87.  Per  tot-  9utm  2  J°#  253.  Pafch.  33  Car.  2.  B.  R.  Pitt  v< 
Moore  v.     Moore. 

Pit.  S.  C. 

North  Ch.  J.  and  Windham  inclined,  that  the  furrender  was  not  good  ;  b\\\  Atkins  J.  e  contra, 

-— Vent.  359,  S#  C.  argued,  Sc  adjornatur.       ■      Fiecm.  Rep.  445.  pl.   257.  S.  C. 

argued. 

(I.  a)     Surrender  to  the  Ufe  of  a  Will. 


Dal.76.pl.  I.  A  Seifed  of  copyhold  lands  devifed  a  certain  parcel  of 
3- s'  C.  for  <**•  them  to  his  wife  for  Jife,  remainder  to  his  brother 
fpedUo  that  anc*  n*s  neirs>  an^  afterwards  In  prefence  of  3  perfom  of  the  coprt 
in  making  faid  to  them,  1  have  made  my  will  as  I  would  have  it,  and  here  I 
his  fun™-  jur render  all  my  copyhold  lands  into  your  hands  accordingly;  by  this 
hUfaybg  *  not  a^  n,s  copyhold  lands  are  furrendered,  but  thofe  only 
he  furren-    mentioned  in  his  will.     3  Le.   18.  pl.  43,  14  Eliz.  B.  R. 

deredallhis  AllOI). 
landaccord- 

ingly,  he  (hewed  that  his  intent  was  only  to  pafs  thofe  landa  that  were  devifed  by  the  wilL— - 
Here  was  no  qucftion  about  the  validity  of  the  furrender,  which  was  only  by  parol \  and  into  the 
hands  of  the  3  tenants,  ojthe  court,  but  it  is  not  faid,  in  court,  and  indeed  the  cafe  cannot  well  be 
fuppoG  i\  to  be  in  court  for  then  the  furrender  had  been  to  the  lord  or  fteward,  and  there  can  be 
no  rcafon  why  a  furrender  in  court  by  word*  Ihould  be  of  more  validity  then  a  furrender  by 
words  out  of  court.     G.  Treat,  of  Ten.  257. 

2.  A.  devifed  that  B.  fhould  have  a  copyhold    in  fee  (or 
devifed  a  cdpyhold  to  B,  for  ever)  and  afterwards  a  furrender 

is 


16  made  unto  the  lord  to  grant  the  copyhold  according  to  the 
wilt;  the  lord  may  grant  to  B.  in  fee.  Godb.  137.  pi.  162. 
29  Eliz.  B.  R.  Allen  v.  Patfliall. 

3.  A.  copyholder  in  fee  devifed  to  his  wife  for  life,  and  Supplement 
that  (be  fliould  fell  the  reverfion  for  payment  of  his  dehts,  l°  Co. 
and  afterwards  he  furrendered  to  the  ufe  of  his  wife  for  life  £omP'C°l* 

according  to  the  will  and  deed  [and  died.]     It  was  adjudged,  s.  a- 1 

that  (he  might  fell  this  becaufe  in  his  furrender  he  referred  to  Gilb.  Treat* 
bis  willy  and  afterwards  (he  furrendered  upon  condition  to  ^^sV^8* 
pay  12I.  this  was  held  to  be  a  good  fale  according  to  the 

will.  Cro.  E.  68.  B.  R.  Hill.  29  &  30  Eliz.  Bright  v.  Hub- 
bard. 

4.  A  copyholder  furrenders  to  the  ufe  of  his  laft  will,  and 
he  afterwards  makes  a  will,  the  lands  do  not  pafs  by  the  will* 
but  by  the  furrender ;  for  the  will  is  only  declaratory  of  the  ufes  of 
the  furrender.     Bulft.  200.  Pafch.  10  Jac.  Semain's  Cafe. 

5.  Copyholder  in  fee  furrenders  to  the  ufe  of  his  lajl  willy  Litt.  Rep. 
which  he/aid  he  would  leave  with  his  partner  Mofs  ;  Mofs  dies;  ■?•    Thc 
he  recites  the  furrender ',  and  makes  his  will.    It  feems  the  devifee  KinfnSLC. 
(hall  have  the  lands ;  for  thefe  words*  (that  he  would  leave  in 

the  hands  of  his  partner  Mofs)  are  only  words  of  demonftration* 
and  no  way  operative  or  rejlriftive  of  the  operation  of  the  furren- 
der or  devi/e'j  and  it  is  a  rule  in  law,  when  an  ad~l  is  to  be 
done,  with  reference  to  another  thing,  which  is  impoffible, 
illegal,  or  variant,  the  a£  (hall  (land,  and  the  reference  be 
void.    Gilb.  Treat,  of  Ten.  258. 

6.  A  furrender  was  made  to  a  feme  covert*  of  copyhold* 
lands,  with£*w*r  re/cved  to  her  to  furrender  it  to  Juch  ufes  as 
fhe  by  writings  or  laft  will9  in  the  prefence  of  3  witnejfes  Jhould 
direft  or  appoint.  She  made  a  will  in  purfuance  of  her  powei4 
executed  in  the  prefence  of  3  witnefles,  and  gave  it  to  her 
daughter  and  heir.  Afterwards  (he  made  a  furrender,  toge- 
ther with  her  hu(band,  to  the  ufe  of  her  huiband  and  his 
heirs;  but  this  was  made  in  the  prefence  of  2  witnefles  only, 
who  fubferibed  their  names  (as  witnefles ;)  but  the  deputy 
(leward,  who  took  the  furrender,  had  fet  his  name  to  it.  On 
a  bill  by  the  hu(band  after  the  wife's  death  to  eftabliih  this 
furrender,  who  would  have  the  fleward  to  be  confidered  as 
a  third  witnefs,  the  daughter,  the  defendant,  pleaded  a  title 

by  the  will,  and  alfo  demurred,  for  that  the  plaintiff's  title,  [51  ] 
if  any,  was  only  at  law,  and  he  might  bring  ejectments.  Ld. 
Chancellor  feemed  to  think  the  plea  good,  as  a  plea  of  the  de- 
fendant's title,  and  the  demurrer  good  likewife,  as  a  demurrer 
to  the  plaintiff's  title.  But  at  laft  he  over-ruled  the  plea, 
and  allowed  the  demurrer.  Abr.  £qu.  Cafes  42.  Trin.  1728. 
Cotter  v.  Layer. 

7.  If  a  copyholder  after  admittance  furrenders  the  lands  to  ibid.citett. 
the  ufe  of  his  laft  will,  and  gives  them  to  J.  S.  but  the  will  ^€rn-597. 
is  not  attefted  by  any  witnefs,  yet  J.  S.  is  well  intitled  to  the  CeneraU. 
lands;  per  Ld.  Chancellor.  Barnard.  Chan.  Rep.  11,   12.  Bain*»  and 
fafch,  1740.  Tuffnell  v.  Page.  %£%» 

that 


5.  If  a  copyholder  furrenders  his  copyhold,  he  cannot  have  it 

again  unlefs  by  furrender.    Mar.  ai.  pi.  48.  Pafch.  15  Car. 

Anon. 

For  the  6.  Copyholds  in  mortgage  may  be  dtvifed  without  the  forma- 

mortgagor    lity  of  a  fur  render  to  the  ufe  of  a  laft  will,  for  the  copyholder 

bf'him     *  ^as  on'y  an  eqUIt7  °f  redemption.    Verrj.  R.  69.  pi.  6$. 
whereof  to   Mich.  1 682.  Brent  v.  Belt. 

make  any  ' 

forrendcr.  Ch.  Prcc  oaa.  in  cafe  of  Greenhill  v.  GreenhilL— Toth.  J 42.  cites  Mich.  14 
Car.  Highgate  v.  Highgate  S.   P.  3  Wmi'i  Rep.  358.  pi.  96.  Trin.  1735.  King  v. 

King  and  £nnis.    5.  P. 

7.  Surrenderee  of  copyhold  lands  ajjigns  them,  together  with 

freehold  lands,  to  J.  S.    Per  Lord  Chancellor  the  copyhold 
[     53    3  <rou'(l  no*  pafs  hut  by  furrender  only  and  not  by  conveyance. 

2  Ch.  Cafes  43  Hill.  32  &  33  Car.  2.  Knight  v.  Cook. 

Ch.  Prec.  8.  Cuftomary  iands  within  the  County  Palatine  of  Cornwall, 

320.  s.  C.    though  they  pafs  by  leafe  and  releafe,  yet  by  the  cuftom 

,--G.  Equ.   cannot  be  devifed  without  a  furrender,  yet  one,  who  has  an 

S.Cc!  77#     equitable  interejl  only,  and  not  the  legal  eftate,  may  devife  them 

without  making  a  furrender.     2  Vern.R.  679.  pi.  604.  Hill. 

171 1.  Greenhill  v.  Greenhill. 

?.  Mod.  68.       9-  Where  a  perfon  purchafes  land  in  the  name  of  another,  or 
.Candaf-  has  only  an  equitable  and  not  the  legal  eft  ate,  he  may  devife  the 

thTHoufcof  ^ame  wi^0111  a  furrender  j  per  Parker  C.  10  Mod.  519.  529* 
Lord*.         Mich.  10  Geo.  1.  in  Cane.  Acherley  v.  Vernon. 

10.  An  equity  of  redemption  of  a  copyhold  may  be  devifed 
without  being  furrender ed  to  the  ufe  of  a  will.  3  Wms's.  Rep, 
358.  plf  96.  Trin.  1735.  King  v.  King  and  Innis. 

*  (M.  a)     Surrender.     Want  of  Surrender,  or  de- 

fective Surrender.     Supplied  in  Equity.     In 
what  Cafes. 


I.  A  Copyholder  iri  fee  furrenders  to  the  ufe  of  one,  and  to 
*^  his  heirs,  upon  condition  of redemption^  writes  down  his 
debts,  and  willeth  part  of  his  copyhold  to  be  fold  for  payment 
of  his  debts  after  his  death  ;  one  of  the  creditors  payeth  the 
money  at  the  day  to  the  mortgagee,  who  neverthelefs  inrol- 
leth  the  furrender  afterward,  this  other  creditor  complains 
again  ft  him  and  the  heir  in  Chancery,  and  had  a  decree  that 
the  copyhold  fhould  be  fold  for  the  payment  of  debts,  and 
remainder  of  it  (if  any  were)  fliould  defcend  to  the  heir,  for 
although  the  devife  of  the  copyhold  be  void,  yet  to  take  it 
from  the  furrenderee,  (who  held  it  only  for  money  to  be 
paid)  and  to  pay  him  and  the  other  creditors  therewith,  hath 
good  warrant  in  equity,  and  the  heir  hath  no  wrong,  for  that 
it  was  gone  from  him  by  the  furrender  lawfully.  Gary's  Rep. 
9,  10.  cites  41  Eliz.  " 

2.  A*  pur  chafed  a  copyhold  for  the  lives  of  himf elf  and  S.  and 
C.  his  fens.    A.  alone  paid  the  fine.    A*  agreed  to  furrender  all 

bit 


bis  title  to  y.  S.  who  paid  tbe  purebafi  money  agreed  upon.  A. 
died  before  any  fur  render  made.  Then  J.  S.  died.  His  execu- 
tors brought  a  bill  againft  the  fons  of  A.  to  compel  them  to 
furrender  the  copyhold  according  to  the  agreement ;  and  de- 
creed accordingly.  Chan.  Rep.  272.  18  Car.  2.  Greenwood 
v.  Hare.  * 

3.  A.  covenanted  with  tbe  truflees  to  fettle  freehold  lands  on  S.  C.cited 
bimftlf  and  M.  bis  wife  for  life  for  part  of  ner  jointure,  re-  ^8-  ■• 
mainder  over,  and  to  furrender  certain  copyhold  lands  to  tbe  fame  a.«  :ln  ^ 
ufesy  and  in  going  to  make  a  furrender  he  fell  fick  by  the  way,  ot  Ofgood 
but  made  a  letter  of  attorney  to  others  to  do  it,  but  died  be-  v* Slrodc- 
fore  it  was  done.     The  remainders  limited  were  to  tbe  heirs 

male  of  tbe  body  of  A.  by  M.  remainder  to  the  heirs  male  of  his 
body,  remainder  to  B.  brother  of  A,  and  tbe  heirs  male  of  the  body 
ofB.  remainder  to  tbe  heirs  of  A.  The  heir  male  of  Is.  prayed 
a  conveyance  of  the  copyhold ;  Lord  Keeper  faid,  that  if  A. 
had  had  a  fon  by  a  former  wife,  no  relief  could  be  had  againft 
him  upon  this  covenant,  which  as  to  the  plaintiff  was  merely 
voluntary,  and  if  A.  and  B.  were  both  living,  B.  could  not 
infbroe  A.  to  execute  the  covenant  though  M.  might,  and 
difmiffed  the  bill.  Ch.  Cafes  243.  14.  January  1674.  Belling- 
ham  v.  Lowtber  and  Wentworth. 

4.  Supplied  in  favour  of  a  jointrefs.     Fin.  R.  388.  Trin.  [    54    ] 
30  Car.  2.  Marlow  v.  Maxie  &  al.  * 

5.  The  plaintiff  having  contracted  with  the  defendant* s  father 
for  tbe  pur  chafe  of  a  copyhold  eftate,  the  plaintiff  paid  the  pur- 
cbafe  money  y  and  the  defendants  father  agreed  to  furrender  tht 
prtmijfes  at  next  court)  and  /aid,  he  bad  made  a  furrender 
lately  to  tbe  ufe  of  his  will,  which  would  enure  to  the  benefit 
of  any  purchafor,  but  before  next  court  day,  and  any  furrender 
made,  tbe  defendant* *s  father  died.  This  Court  decreed  the  de- 
fendant when  he  came  of  age  to  furrender  effectually  the  pre- 
mifles  to  the  plaintiff,  and  the  lord  of  the  manor  prefently  to 
admit  the  plaintiff  tenant  to  the  premifTes.  Chan.  Rep.  218, 
219.  33  Car.  2.  Barker  v.  Hill. 

6.  Surrender  being  to  one  copyholder  only  was  /applied  againft 
the  heir  in  favour  of  the  younger  children.  Vern.  132.  pi. 
120.  HilL  1782.   Hardham  v.  Roberts. 

7.  By  the  cuflom  of  the  manor  of  Yelminfter  Prima  in  De- 
vonshire, every  copyhold  tenant  of  that  manor  may,  in  the  prefence 
of  two  witneffes,  nominate  his  /uccejfor,  and  fuch  nominee  fhall 
enjoy  the  lands  after  him  for  life,  and  the  per/on  who  nominates 
may  except  any  part  of  tbe  lands  to  any  other  per  fon,  yet  the  nominee 
continues  tenant  to  the  lord  for  the  whole,  but  the  per/on  to  whom 
any  part  is  excepted  fhall  enjoy  any  part  during  his  life ;  and  if 
any  tenant  dies  Jei/ed,  leaving  a  wife,  and  makes  no  nomination, 
then  tbe  wife  fhall  have  the  tenement  during  her  life,  elfe  it  goes 
to  tbe  lord  5  a  copyholder  by  his  will  intending  to  give  the  greateji 
part  of  bis  eflaU  to  bis  god  fon,  and  the  other  part  to  his  wife,  the 
wife  perfuades  him  to  nominate  her  to  tbe  whole,  and  that  Jhe  would 
give  tbe  rodfon  the  part  dejignedfor  him\  decreed  againft  the 

wife, 


54  &0$ft)f& 

wife,  notwithftanding  tha  flatute  of  frauds  and  perjuries* 

Chan.  Prec.  3.  ph  3.  Hill.  1689.  Devenifh  v.  Baines. 

8.  Chancery  will  help  the  want  of  a  furrender  m  cafe  of  a 

purchafor'i  per  Hutchins.     aVern;  i65;Trin;  1690.  in  Cafe 

of  Hitchox  v.  Sedgwick; 
But  A.  dc-  9,  Equity  will  fupply  the  want  of  a  furrender  of  a  copyhold 
aMd^'bc-'  ^  well  for  an  elder  f on  as  a  younger,  in  cafe  of  Gavelkind  cepy- 
ing  borough  hold,  if  it  appears  to  be  the  intent  of  the  will,  that  the  eldeft 
Inglifh  to  fon  fliould  have  the  copyhold,  paying  a  legacy  thereout  to  the 
{on  and^  JounieJi fon\  P^  Lds<  Commiflioners.  2  Vera;  R;  163.  pL  152; 
houfci  in     Trin.  1690.  Bradley  v.  Bradley; 

London  to  , 

bis  youngeft  fon.  The  houfct  were  foon  after  burnt  down  and  the  voiingeft  fon  never  entrea 
upon  them.  The  court  therefore**  this  cafe  was  circumjfanced  would  not  fupply  the  defed  oT  4 
furrender.    a  Vera  R.  265.  pL  251.  Pafch.  1692.  Cooper  v.  Cooper. 

10.  A  copyholder  in  fee,  haying  iffue  two  daughters,  de- 
vifed  a  copyhold  efiate  to  his  younger  daughter,  whereby  her  for- 
tune was  made  much  more  xonfiderable  than  the  eldeji  fifter* $,  and 
there  being  no  fcrrender  iftade  to  the  ufe  of  his  will,  the  quef- 
tion  was,  Whether  that  defedk  fliould  be  fupplied  in  this* 
court ;  for  although  that  defe&  is  generally  frtpplied,  where 
it  is  for  a  provifion  for  a  wife  or  child,  yet  in  this  cafe,  in  cafe 
it  were  not  fupplied,  her  fortune  would  have  been  equal  to 
her*  other  filter's  and  the  copyhold  would  have  defcended 
equally  to  them  both;  yet  notwithftanding  it  was  fttpplied 
here,  being  intended  a  provifion  for  a  child,  though  it  made 
her  fuperior  to  her  elder  lifter  in  fortune/  Ex  Relatione  M'ri 
Poley.  a  Freem.  Rep.  234.  pi.  305.  Baker  v.  Jennings. 

ii.  Decreed  that  all  devifes  by  copyholders  for  the  ufe  of 
children  or  creditors,  and  all  charges  made  by  them  upon  their 
lands  for  the  benefit  of  children  or  creditors,  will  be  good  iit 
a  court  kof  equity,  though  there  was  no  furrender  to  thefe 
ufes.     3  Salk.  84.  pi.  5.  rafch.  11  W.  3.  Pope&  ah  v.  Gar- 
land. 
[    55     ]       12.  A  younger  fon  brings  a  bill,  and  furmijes  that  a  copybbld 
which  his  father  had  devifed  to  him  by  will  was  furrender  ed  to 
the  ufe  of  his  will,  or  however  that  being  for  the  advance- 
ment of  a  child,  it  ought  to  be  made  good  here.     He  made 
no  proof  of  any  furrender,  nor  that  a  court  was  called  for 
that  purpoie,  nor  any  proof  that  any  of  the  court  rolls  were 
loft  (which  was  pretended)  and  he  was  well  provided  for,  with- 
out this  copyhold,  and  the  elder  brother  was  in  pojfeffion  20  years* 
by  confent  of  the  plaintiff',  fo  the  bill  was  difmifled,  with  cofts^ 
Abr.  £qu.  Cafes,  123.  Pafch.  1700.  James  v.  James, 
t Vera.  625.      13.  Chancery  ought  not  to  fupply  the  want  of  a  furrender 
fn  theCcafe    *n  favour  °f  a  granajon,  but  only  ot  a  fon  or  daughter,  and 
of  Litton-     not  then  neither  if  it  was  to  difinherit  the  eldejtfon,  but  prior 
Strode  v.     provifion  is  not  material,  in  domo  procerum,  by  which  a  de- 
Fa^Und**   cree  °^  Lord  Somers's  was  reverfed.     1  Salk.  187.  pi.  6.  in 
— Upon   time  of  W.  3.  Kettle  v.  Townfend. 

citing  the 

cafe  of  Kettle  v.  Townfend  by  Mr.  Pooley,  in  the  ctie  of  Watti  y.  Bull  as,  Mich.  1701. 

the 


(he  Mate*  of  the  Rolls  then  in  comt  with  Ld.  K.  Wright  laid,  that  kwathtg  opinion,  that  fuch 
a  dcvife  without  •  fttrrendcr  ought  to  he  made  good  to  grand-children  a*  well  a*  to  children,  and 
that  if  the  lame  cafe  waa  to  come  on  then  in  the  Honfc  of  Lords  it  would  be  fo  ruled,  and  that 
he  had  and  would  decree  it  Jo.    Wma*a.  Rep.  6t, 

And  in  a  note  there  added  to  the  report  of  the  caie  of  Wattt  v.  Bullat,  it  is  (aid,  that  the  like 
vat  declared  by  Ld.  Harcourt,  in  the  cafe  of  Freestone  v.  Rant,  Trin.  171a.  and  the  note 
feys,  that  it  is  ohfervable,  that  the  cafe  of  Kettle  ▼.  Townfend  being  cited  before  Ld.  Cowper 
in  the  cafe  of  Fursaksr  v.  Robis/sov,  (Mich.  1717)  his  lordflup  doubted  thereof,  in  regard 
that  the  frandfathtr,  by  the  aS  of  4g  £«z.  /or  maintaining  tht  poor,  is  bound  t$  maintain  kit 
{r*nd-ckda\  which  he  fmd  he  believed  was  not  taken  notice  o?  in  that  cafe.    Ibid*  61  • 

14.  Cefty  que  truft  of  a  copyhold  devifed  it  to  bis  wife,  and 
the  truftees  were  decreed  to  lurrender  accordingly.  %  Vern. 
498,  490.  pi.  449.  Pafch.  1705.  Burkit  v.  Burkit. 

15.  A  mortgage  furrender  was  made  to  A.  to  fecure  2coL 
But  was  not  prefented  at  the  next  court,  and  fo  was  void  ac- 
cording to  the  cuftom  of  the  manor.  Some  years  after  the 
mortgagor  (the  mortgage  money  not  being  paid  to  A.  agrees 
to  feu  to  B.  for  400 1.  but  B%  having  notice  of  the  former  fur- 
render  takes  a  furrender  in  Qs.  name  who  bad  no  notice^  and 
agrees  to  become  the  purchafor,  and  pays  the  confideration 
money;  and  upon  a  bill  for  relief  by  A.  dgainft  B.  and  C. 
C.  pleads  his  being  a  purchafor  without  notice,  the  prefer- 
ment of  his  furrender  and  admittance,  and  the  non-prefent- 
ment  of  the  furrender  to  A.  till  long  after.  Adjudged  that 
this  notice  was  fufficient  to  affeSt  C.  and  decreed  C.  to  pay 
A*s.  money  or  furrender  to  him  ;  and  though  C.  did  not  em- 
ploy B.  to  purchafe  for  him,  or  knew  any  thing  of  it  till 
after  B.  had  agreed  and  taken  the  furrender  in  B's.  name,  yet 
he  approving  it  afterwards  made  B,  his  agent  ah  initio*  De- 
creed at  the  Rolls  and  afterwards  by  Lord  Cowper.  2  Vern. 
609.  pi.  547.  Pafch.  1708.  Jennings  v-  Moore,  Blincorne 
ic  ah 

16.  Chancery  will  not  fupply  the  want  of  a  furrender  of  a 
copyhold  for  a  devifee  to  difinherit  an  heir  at  law ;  per  Tracy  J. 
3  Ch.  R.  187.  Trin.  7  Ann.  Littorr,  alias,  Strode  v.  Falk- 
land. 

17.  It  will  help  no  further  than  a  fen,  a  wife,  or  a  ere-  3  Chan. 
ditor  j  per  Trevor  Ch.  J.  and  Ld.  Chancellor.  3  Chan.  Rep.  *cp-  "•• 
187,  188.  Trin.  7  Ann.  £*fc«g* 

of  charitable 
ufes. 

18.  A.  on  the  marriage  of  B.  his  fon  makes  a  feoffment  of  8Vern.636. 
tevtzxn  freehold  lands  by  the  name  of  fuch  and  fuch  farms  in  truft  pi-  564- 
for  B.  for  life,  then  to  his  intended  wife  for  life,  then  to  his  chaiedtor 
firft   fon,  &c*    and  for  want  of  fuch  iffue,  then  in  truft  took  it,  that 
for  the  right  heirs  of  B.     It  happened,  that  8  acres,  part  of  one  nothing  waa 
of  thofe  farms y  were  copyhold,  and  there  was  a  covenant  in  the  Sf^jf ^ 
deed,  that  ji.  Jhould  furrender  thofe.  8  acrei  to  the  ufes  as  the  freehold, 
freehold  lands  were  therein  limited,    B's.  wife  dies  without  «d»ffirmcd 
iffue,  fo  that  truft  of  the  fee-fimple  was  in  B.  who  mortgages  thc  decrcc- 
the  farm  of  which  the  8  acret  were  parcel  by  the  name  of  jucb  a  [    56     ] 

farm,  with  the  general  words,  All  and  Angular  the  lands 'and 
tenements,  parcel  thereof,  or  ufually  occupied  therewith  &c. 

but 
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but  ddes  not  mention  the  8  acres  of  copyhold  by  name,  nor  is  thirl 
any  covenant  in  the  mortgage  deed  to  furrender  them.  B.  dies,  ana 
his  heir  conveys  the  equity  of  redemption  to  the  mortgagee* 
and  afterwards  A.  at  the  re<Jueft  of  the  heir  of  B.  furrenders 
the  8  acres  copyhold  to  J*  S.  to  whom  A.  was  indebted  by 
judgment*  Upon  a  difpute'  between  the  mortgagee  and  J.  S. 
it  was  faid,  per  CoWper  C.  that  the  copyhold  lands  were  nevet 
by  the  mortgage  under  any  fpecifical  lien,  and  that  the  mort- 
gage recifing  the  fettlement  in  which  the  copyhold  lands  ap- 
pear, and  the  mortgagee  taking  no  care  to  get  a  conveyance 
of  them,  nor  fo  much  as  naming  them,  he  Zhou  Id  hold,  that 
if  the  freehold  lands  were  fufficient  the  copyhold  fliould  not 
pafs  by  the  deed,  though  there  was  no  creditor  or  purchafor 
in  the  cafe,  and  if  fo  J.  S.  hath  both  taw,  and  the  better  equity 
on  his  fide ;  and  he  relied  upon  that  fubftantial  difference, 
where  there  is  zfpecifck  lien*  and  whir e  not,  which  diftinguifhes 
this  cafe  from  that  of  JCapIot  tj*  WBfyttltt,  where  the  copy- 
hold was  fpecifically  bound  by  the  mortgage.  G.  Equ.  R. 
13.  Hill.  7  Ann.  Oxwith  r*  Plummer. 

19.  Bill  to  have  an  account  of  the  real  and  perfonal  eftate 
of  their  father,  and  a  partition  of  his  real  eftate. 

The  cafe  was,  B.  having  feveral  freehold  and  copyhold 
lands,  devifes  all  his  lands,  goods  and  chattels  to  bis  three  fons ^ 
equally  to  be  divided  between  them,  and  devifes  over  and  above  this 
1 00 1,  to  his  eldeft,  provided  he  givei  a  lawful,  good,  and  general 
releafe  to  his  two  younger  brothers,  and  by  his  codicil  appoints i 
that  if  one  of  his  younger  fons  Jhould  die  or  marry  in  his  minority 
uithout  confent  of  his  executors,  then  his  portion  to  go  to  the  other 
younger  [on, 

2d  Point,  if  the  copyhold  lands  fhould  pafs  by  his  devife 

without  a  furrender  to  the  ufe  of  his  will  ?  Ld.  C.  was  o( 

opinion,  that  the  copyhold  lands  do  not  pafs  by  the  devife 

for  want  of  a  furrender  to.  the  ufe  of  the  will,  though  ip  the 

cafe  of  younger  children,  becaufe  there  are  freehold  lands  to 

fatisfy  the  words  of  the  will.    MS.  Rep.  Mich.  12  Ann.  Cane. 

Bullock  v.  Bullock. 

Defe&ive  20.  Andrew  Burton  was  feifed  of  freehold,  leafehold,  and 

fin-render  of  COpyhold  land,  and  fo  feifed  made  a  furrender  of  his  copyhold 

toth?ufe°of  to  toe  ufe  of  hit  laft  will  (he  delivered  the  furrender  to  bis  tenant 

a  laft  will     of  the  copyhold  [who  was  one  of  the  cuftcmary  tenants  of  the  manor], 

fuppljed,      t0  }e  prefented  at  the  next  court,  but  took  it  back  from  him,  and 

whcre'it^ii    ho  h  the  faid  Andrew  and  bis  tenant  were  at  a  court  held  fhortly 

forthefoncjit  after,  but  did  not  prefent  the  furrender)  whereby  he  devifed  his 

if  tkkldVi~  C9P)h°ld  to  Ahdrtw  his  eldejl  fon,  and  the  heirs  malt  of  his  body, 

MS.  Tab!"  the  remainder  to  Cornelius  his  2d  fen,  who  was  by  a  2d  venter 

Feb.  18.       and  the  heirs  male  of  his  body,  remainder  to  Barton  his  7>dfon  and 

1715.  Lloyd  the  fojrs   maie  0f  fa  b0dy%  remainder  to  his  own  right  heirs. 

-^-S.  c."  The  devifor  died,  leaving  the  faid  3  fons  and  one  daughter,  who 
cited  3  was  by  the  firft  venter  the  eldeft  fon  entered  upon  the  copyhold, 
1Ymt'*ReP-  and  received  the  rents  and  profits  of  it  during  his  life,  but  did  not 
L&.  Chin  C  pnftnt  the  furrender,  and  died  without  iffue,  whereupon  \\voftfter 

if 


tfihe  whole  blood*  wife  to  the  defendant  Floid,  claimed  as  heir  ce!lor,Trin. 
at  law  to  her  brother*  whom  flie  conceived  to  be  feifed  in  fee  172i%fiaC" 
for  want  of  a  furrender;  the  tenant  attorntd  to  the  defendant  hylir  John 
in  right  of  his  wife,  whereupon  the  plaintiff,  2d  wife  of  An-  Trrvor.  at 
drew  the  father,  brought  her  bill  as  guardian  to  her  two  fons,  ^c.  Rol,s  "* 
Cornelius  and  Barton,  to  have  the  copyhold  according  to  the  andaffirmed 
■will  5  the  counfel  for  the  defendant  infifted,  that  the  want  of  by  the  Ld. 
a  furrender  ought  no:  to  he  fupplied  in  this  cafe,  becaufe  the  V1  ^c^or 
younger  fons  have  an  ample  provifion  by  the  will,  befides  the  in    r      -7 '   -1 
tended  copyhold*  and  that  the  Court  of  Equity  fupplies  the  i7i3;andm 
want  of  a  furrender  againft  the  heir  at  law  only  where  the  a  note  there 
intended  eftate  is  the  fole  provifion  made  for  thofe  to  whom  b? thc  rc~ 
fuch  eftates  are  devifed:  they  further  infifted*  that  though  the  £arked[A] 
Court  will  fupply  the  want  of  a  furrender  for  the  benefit  of  he  cite*  the 

Jounger.children  where  there  is  a  fufficient  provifion  for  them  s-  c- fr?™ 
elides,  yet  in  this  cafe  it  ought  not,  becaufe  the  ads  of  An-  [e£,  book 
drew  the  father,  fubfequent  to  his  making  the  furrender,  amount  according- 
to  a  revocation  of  tt ;  and  manifeft  his  defign  to  be,  that  the  ly* 
furrender  fhould  not  be  prefeitfed,  as  his  taking  it  back  ft  om 
bis  tenant  to  whom  he  had  given  it  to  prefent*  and  his  negle&ing 
to  prefent  it  at  court  at  which  he  was  prefent,  and  had  an-  oppor- 
tunity to  do  it ;  but  Trevor,  Mafter  of  the  Rolls,  decreed  for 
the  plaintiff,  and  as  to  there  being  a  fufficient  provifion  by 
the  will  for  younger  children  befides  the  copyhold,  he  faid 
tbat  the  parent  was  the  only  judge  of  that,  and  as  to  thofe 
aSs  of  the  teftator,  which  it  was  faid  amounted  to  a  revo- 
cation of  the  furrender,  he  faid  they  did  not,  and  that  if  it 
had  been  the  teftator's  defign  that  the  copyhold  mould  not  be 
furrendered  to  the  ufe  of  his  will,  he  fhould  have  revoked  it, 
and  obferved  that  there  was  not  Jo  much  as  parol  evidence  of  a 
revocation.     This  caufe  was  reheard  before  Harcourt  Lord 
Chancellor,  who  affirmed  the  Mailer's  decree,  and  that  the 
defendants  fhould  join  in  a  furrender  purfuant  to  the  will* 
MS.  Rep.  Mich.  12  Ann.  Cane.  Burton  v.  Floid  and  Ux. 

21.  It  was  denied  to  be  fupplied  in  cafe  of  a  wif  to  whom 
the  hufband  devifed  it  by  his  will,  it  being  fuggefted,  that  fhe 
was  otherwife  amply  provided  for  out  of  the  te/f  iter's  freehold 
and  perfonal  efiale*  but  the  heir  at  law  had  no  other  provifion  but 
the  copyhold*  which  was  but,  30 1.  per  annum,  whereas  the  provi- 
fion for  the  wife  was  according  to  her  fortune,  which  was 
upwards  of  3000 1.  but  the  Court  fent  it  to  the'Mafter  to  in- 
quire into  the  fa<SU  and  report  it  fpecially  before  they  could 
make  any  decree  in  it.  G.  Kqu.  R.  121.  Mich.  2  Geo.  I.  in 
Cane*  Bifcoe  v.  Cartwright. 

22.  A.  feifed  of  copyhold  lands,  and  alfo  of  a  confidera- 
ble  eftate  in  fee,  which  he  had  fettled  on  a  Papiit,  contrary 
to  the  ftatute  of  1 1  &  12  IV*  3.  cap.  4.  to  furrender  the  copy- 
holds, for  he  had  made  a  letter  of  attorney  to  IV.  R.  to  furrender 
them,  and  the  fieward  or  tenant  re/u/ed  to  atci.pt  the  furrender* 
infilling  that  they  ought  to  keep  the  Utter  cf  attorney*  upon  which 
they  broke  off,  and  no  furrender  was  made;  and  Cowper  C. 

Vol.  VI.  F  thought 
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thought  this  a  lucky  accident  in  favour  of  the  heir,  which 
equity  ought  not  to  deprive  him  of  any  more  than  if  the  copy- 
holder and  the  lord  had  difagreed  about  afine9  which  had  pre- 
vented afurrender,and  that  this  being  ^voluntary  conveyance  was 
not  to  be  aflifted  in  equity,  as  a  conveyance  to  a  wife  or  a  child 
*  would  be.  but  it  did  not  appear  that  A*  had  done  all  in  bis  power 

to  make  the  furrender,  and  therefore  the  Court  declared  that 
the  title  to  the  copyholds  was  in  the  heir.  Wms's.  Rep.  354* 
355.  Trin*  1717.  Vane  v.  Fletcher. 

23.  But  if  the  heir  had  done  any  thing  to  prevent  the  accept- 
ance of  the  furrender  it  had  been  material ;  per  Cowper  C. 

•      Ibid.  355. 

24.  Sir  Charles  Rowley  devi/ed  copyhold  lands  to  his  daughters^ 
s             without  furrendering  them  to  the  ufe  of  his  laft  will  and  died  ; 

Carew  Rowley,  his  fan  and  heir ',  enter edy  and  mortgaged  them  for 
400 1.  the  mortgagee  ajjigned  his  mortgage  to  one  of  the  plain- 
tiffs.     The  firft  gueftion  was,  whether  the  want  of  a  fur- 
render  ftiould  be  fupplied  for  the  benefit  of  the  daughters, 
feeing  they  had   a  very  largpp  provifion  befides  the  copyhold 
lands  ?  The  fecond  was,  whether  the  mortgage  which  was 
taken  and  affigned  without  notice  of  Sir  Charles's  devife, 
fhould  be  firft  difcharged  ?  Cowper  "Ld.  Chancellor,  as  to  the 
4rft  decreed  that  the  want  of  a  furrender  {hould  be  fupplied 
f    58     1  for  the  benefit  of  the  daughters  notwithstanding  their  other 
provifion,    becaufe   the    father  was   the    bed  judge  what 
was  a  fufficient  provifion  for  them.    As  to  the  fecond,  he  d&» 
creed,  that  the  mortgage  being  had  without  notice  {hould  he 
firft  difcharged,  there  having  been  laches  in  the  daughters,. 
MS.  Rep.  Mich.  4  Geo.  in  Cane.  Weeks  v.  Gore. 
Ibid.  137.        25.  A.  had  ifTuetwo  fons  B.  and  C.  B.  died,  leaving  H.  a 
Burton  v"  ^on*  ^"  heing  feifed  in  fee  of  freehold  and  copyhold  lands,  d£- 
Loyd,  in      vifed  all  his  mefuages  and  lands,  whether  freehold  or  copyhold, 
Ld.  Har-      t9  H.  his  grandfon  and  heir  at  law  for  life,  remainder  to  the  firft 

b&d'tobe  an^  ct^erf9ns °f  &•  m  taiU  remainder  to  daughters  of  H.  in  tail* 
in  point.—,  remainder  to  C.  in  fee.  A%  died  without  making  any  furrender 
3  Wms't.      to  the  ufe  of  his  will,  but  had  made  other  provifion  for  C.     H. 
pU^i?s?C.  ^"IC^  without  iflue,  but  furrendered  the  copyhold  to  the  ufe  of 
of  Cook  v. "  his  will,  and  devifed  it  to  his  mother  in  fee.     It  was  decreed 
Amham,      at  the  Rolls,  that  this  being  no  prefent  provifion  intended 
•ordindy?"  *°r  C-  the  defedt  of  .a  furrender  should  not  be  fupplied ;  but 
Ld.  C.  Talbot  reverfed  the  decree,  and  ordered  the  defe&  to 
be  fupplied ;  and  as  to  other  provifion  being  made  for  C.  he 
find,  that  itjiad  been  often  held  here,  that  the  father  is  the 
fole  judge  of  the  quantum  of  the  provifion,  and  as  to  this  re- 
mainder to  C.  not  being  to  be  intended  as  a  prefent  provi- 
fion, he  held  this  to  be  a  provifion,  though  not  fo  good  an 
one  as  a  prefent  provifion ;  that  in  this  cafe  it  could  not  be 
faid,  that  the  heir  was  difinherited,  for  when  this  remainder 
is  to  take  place,  C.  then  becomes  heir  at  law  himfelf  by  the 
default  of  iffue  of  H.     Nor  can  it  be  faid  that  there  is  an  heir 
unprovided  for ;  for  though  he  is  made  only  tenant  for  life, 

yet 


\k  there  are  limitations  to  all  his  iflue,  who  are  to  take  be- 
fore C.  the  plaintiff.  Cafes  in  Equ.  in  Ld.  Talbot's  Time* 
3$.  Trin.  8  Geo.  Cook.  v.  Arnham. 

26.  The  defe&  of  furrenders  has  been  fupplied  even  where 
\h$  cotyhold  intended  to  pafs  has  made  but  part  of  the  prcviJiont  " 
and  fo  not  liable  to  the  ohje&ion  of  leaving  the  child  ut- 
terly unprovided  foY  in  Cafe  the  defefl  was  not  fupplied  ;  for 
the  court  has  never  yet  entered  into  the  confideration  of  the 
quantum  proper  for  each  child  ;  per  Ld.  C.  Talbotw  Cafes 
in  Equ.  in  Ld.  Talbot*s  Time,  36*  Trin.  1734.  in  Cafe  of 
Cook.  v.  Arnham. 

27.  A,  feifed  of  freehold  and  copyhold  lands,  devifed  all  So  in  cafe 
%is  real  and  perfonal  eji  ate  for  payment  of  bis  debts,  but  made  no  oiicgttecs 
furrender  bf  the  copyhold.     The  pe/fonal  eftate  and  the  free-  *twlll.n°tb« 
hold  were  not  fufficient  to  pay  the  debts.   Ld.  Cowper  would  Abr!  £qu. 
not  fupply  the  defeft,  becauTe  the  word's  did  not  exprefs  the  ^»fes  123. 
copyhold,  or  fhew  any  intention  to  pafs  it ;  but  it  was  faid,  p£  x%J*f** 
that  where  there  was  no  freehold  at  aH,  the  Marfter  of  the  Rolls  \%  §2>r£ tC* 
had  fupplied  the  defe&  of  a  furrender.     Ch.  Prec.  407.  pi, 

275.  Trin.  1715-  Challis  v.  Cafborn. 

28.  Surrender  is  not  to  be  fupplied  where  it  will  put  the  It  it  the  dr. 
younger  children  inletter  condition  tbdn  the  elder.  Mich.  $729.  ofThc^fe 

in  Cafe  of  Rofs  V.  Rofs.  *  that  induce 

the  court  to 
<do  k,  for  they  will  not  4o  it  in  ail  cafes,  a  Freem.  Rep.  115.  fV.  t»8.  agreed  Hill.  1690. 
Anon. 

29.  One  by  wiH  charges  ail  bis  worldly  eji  aft  with  his  debts,  That  the 
and  dies  feikd  of  freehold  and  copyhold  ejlates>  which  he  particu-  JXtob7f£ 
iarby  difpofes  of  bv  the  w'(ll\  the  copyhold,  though  not  fur-  but  ob- 
rendered  to  the  ufe  fcf  the  will,  ihall  yet  be  applied  to  the  pay-  fcrvcs>  tf  «t 
ment  of  the  debts  pari  paffu  with  the  freehold;  and  it  had  ^^2"* 
keen  fufficient  if  the  teftator  had  only  faid,  /  charge  my  copy-  charge, 
bold  land  with  the  payment  of  my  debts ;  in  which  cafe  equity  andthc  legal 
Would  have  fupplied  the  want  of  a  furrender,  3  Wms's.  Kep.  co^hoWer 

96,97.   Hill.  I730.   Harris  V.  IngledeW*  had  de- 

scended to 
the  heir,  that  would  have  mfde  ittieceffaty  that  the  heir  ftioufd  be  a  patty,  becaufe  otherwife 
the  legal  eftace  of  the  copyhold  could  *  not  oe  conveyed  to  a  pure  hater ;  but  if  it  had  appeared 
(which  he  thinksxlid  riot)  that  the  heir  at  law  had,  iince  the  teitator's  death,  conveyed  away  all  the 
copyhold  eftate,  then  indeed  the  grantee  of  the  heir  being  capable  of  Conveying  to  the  purchafa^ 
it  might  -not  be  neceflary  to  make  the  heir  a  party.  3  WmVt*  Rep.  97.  £    *  59    J 

30.  Bill  by  the  plaintiffs  for  an  mjun&ion  againft  the  de- 
fendant* eldefl  fon  of  a  copyholder,  to  make  good  the  defe& 
of  a  furrender  of  a  copyhold  in  favour  of  a  will,  whereby  th$ 
father  gave  this  copyhold,  and  all  other  bis  ejlate  for  the  mainte- 
nance of  the  plaintiff s%  his  younger  children,  tit  I  2 1 ,  and  then  ta 
be  divided  amongfi  the  plaintiffs,  and  the  defendant  to  have  a 

Jhan.    Lord  Chancellor  faid  the  rule  is,  when  the  eldeft  ion  { 

is  totally  disinherited  not  to  interpofe,  and  this  is  very  near  to 
a  total  difinherifon,  the  eldeft  not  being  to  have  any  thing  tilt 
the  youngeft  are  of  age.  Injunction  denied*  MS,  Rep,  Mich* 
Vac,  1733*  HickenSc  ah  v.  Hickeru 

F  2  31,  If 


£ 


59  Copp&oft* 

I  3%  If  a  man  A^//>j  j//  bis  lands,  tenements,  and  hereditaments 
in  Dale j  in  trujl  to  pay  bis  debts  and  legacies,  and  tbe  teflator  has 
feme  freehold  andfome  copyhold  lands,  there,  only  the  freehold 
lands  {hall  pafs ;  for  his  will  muft  be  intended  of  fuch  lands 
and  tenements,  as  are  devifeable  in  their  nature;  otherwife 
if  the  teftator  had  furrendered  his  copyhold  lands  to  the  ufe  of 
his  will,  becaufe  this  (hews  he  did  intend  to  devife  his  copy- 
hold ;  but  even  in  the  iirft  cafe,  //  the  freehold  Were  not  fuffl- 
dent  to  pay  his  debts,  when  the  teftator  devifes  all  bis  lands  in 
truft  to  pay  his  debts,  it  feems  rather  than  the  debts  fhould* 
o  unpaid,  that  the  copyhold  fhall  in  equity  pafs.  3  Wms's, 
Lep.  322,  323.  pi.  83.  Trin.  1734.  Haflewood  v.  Pope. 
32.  Where  a  man  devifes  bis  real  ejlate  to  be  fold  to  pay 
debts  and  certain  pecuniary  legacies,  and  fubjecl  to  bis  debts  and 
legacies  devifes  bis  perfonal  ejlate  to  bis  Jifter,  this  court  will 
not  fupply  the  defeft  of  a  furrender  of  the  copyhold  to  the 
ufe  of  the  will  if  the  other  eflates  fuffice  to  pay  the  debts.  Cafes 
in  Equ.  in  Ld.  Talbot's  Time.  78.  Pafch.  1735.  Mallabar 
v.  Mallabar* 

(N.  a)     Operation  and  Effedt  of  a  Surrender. 

3  Le.  197.    X«   A   Copyholder  made  a  leafe  for  years,  with  licence  &c.  ten* 
£ui*42"  a"   dering  rent,  and  afterwards  he  furrendered  the  reverjion, 

JEH*.  ^.  ^m  with  the  rent,  to  ufe  of  ajlranger  who  was  admitted;  it  was. 
Anon.s.  c.  held  by  Rhodes  and  Windham,  Juftices,  that  the  furrender 
in  totidem    an<j  admittance  were  in  nature  of  an  inrolment,  and  fo  amount 
to  an  attornment,  or  at  leaft  do  fupply  the  want  of  it.  1  Le. 
297.  pi.  408.  Hill.  28  Eliz.  C.  B.  Anon. 
Le.  t74.pl.       2.  Tenant  for  life,  the  remainder  in  fee  of  a  copyhold,  he  in 
a  43.  S.  c.    tne  remainder  made  a  leafe  by  parol',  tenant  for  life,  and  he  in 
tbe  remainder,  join  in  a  Jurrender  to  the  ufe  of  him  in  the  re 
mainder  in  fee;  it  was  the  opinion  of  the  juftices,  that  the 
leafe  was  good  again/I  him  in  remainder,  and  that  by  'the  fur- 
render  ofthe  tenant  for  life  to  the  ufe  of  him  in  the  remainder, 
liiseftate  is  drowned  in  the  fee,  and  as  it  were  extindl,  and 
cannot  hinder  the  leafe  to  have  operation.     Cro.  E.  160.  pL 
49.  Mich.  31  &  32  Eliz.  B.  R.  Dove  v.  Williot. 
And  the  fur-       *.  The  fee-fimple  of  a  copyhold  furrendered  to  the  ufe  of  a  man's 
fhtlthave     will  remains  in  the  copyholder,  and  not  in  the  lord.     4  Rep.  23. 
the  profit*;    a.  Pafch.  39  Eliz.  B.  R.  Fitch  v.  Hockley. 

Noy  15a. 

Hill.  5  Jac.  C.  B.  Allen  ▼.  Naflx.— Cro.  E.  441,  44a.  pi.  4.  S.  C— .Gilb.  Trett  of  Tea. 

319,  320.  cite»S.C. 

[  60  ]  4.  If  a  copyholder  furrenders  his  land  to  tbe  ufe  of  a  ftranger, 
in  confideration  that  tbe  fame  Jl ranger  fhall  marry  his  daughter 
before  fuch  a  day,  if  the  marriage  fucceeds  not,  the  ftranger 
takes  nothing  by  the  furrender;  but  if  the  furrender  be  in 
confideration,  that  the  ftranger  fhall  fay  fuch  f urn  of  money  iX  fuch 
a  day,  though  the  money  be  not  paid,  yet  the  furrender  ftands 
good.     Calth.  Reading.  36,  37. 

3.  A. 


5.  A  right  or  condition  cannot  be  given  or  determined  by  4  RffP-  ««• 
forrender,  but  by  releafe.     Cro.  J*  36.  pi.  ix.  Trin.  2  Jac.  Qu^Ln 
B.  R.  Hull.  v.  Sharbrook.  * 

6.  Copyholder  made  a  furrender  to  the  ufe  of  his  frcond  fon 
for  life%  after  the  death  of  him  and  his  heirs ;  adjudged  no  good 
furrender ;  for  though  it  be  good  in  a  willy  yet  implication  is 
not  good  in  a  furrender  ;  and  in  copyhold  cafes  a  furrender  to  the 
ufe  &c.  is  no  ufe,  but  an  explanation  how  the  land  fhall  go, 
Brownl.  127.  Hill.  5  Jac.  Allen  v.  Nalh. 

7.  If  there  are  two  [joint]  copyholders,  and  one  furrenders  to 
the  ufe  of  bis  will,  and  makes  his  will  &c.  and  dies,  there 
(hall  be  no  furvivorjbip ;  cited  by  Coke  Ch.  J.  as  adjudged. 
Noy.  152.  Hill.  5  Jac. 

8.  Surrender  and  admittance  in  court  are  public k  afls, 
whereof  every  tenant  may  take  notice,  and  if  copyholder  fur- 
render the  reverfion  of  2  parts  of  his  copyhold  in  leafe,  the 
furrenderee  may  avow  after  admittance  without  attornment. 
Lev.  40.  Trin.  13  Car.  2.  B.  R.  Bluck  v.  Mole. 

9.  Surrenderee  of  copyhold  is  within  thfe  equity  of  32 
H*  8.  3.  to  bring  debt  or  covenant  againfl  the  lej/ee.  1  Salk. 
185.  pi.  2.  Mich.  3  W.  &  M.  B.  R*  Glover  v.  Cope. 

ic.  Admittance  relates  to  furrender,  and  furrenderee's  title 
began  by  the  furrender.  1.  Salk.  185.  pi.  3.  Pafch.  5  &  6 
W.  &  M.  B.  R.  Benfon  v.  Scott. 

II.  Copyholder  in  fee  furrendered  into  the  hands  of  the  lord  Supplement 
to  the  ufe  of  himfelf  and  the  heirs  male  of  his,  body,  but  died  with'  *>  Co. 
out  admittance  upon  the  furrender.  It  was  unanimoufly  re-  g°mfp^op- 
folved,  that  without  admittance  on  the  furrender  he  conti-  s.  p.  in  cafe 
Hues  feifed  in  fee  as  before;  for  the  lord  could  otherwife  have  where  the 
no  remedy  for  his  fine  &c.  Holt's  Rep.  165.  pi.  10.  Trin.  ^^cr 
5  Ann.  Brown  y.  Dyer.  render  ti« 

copyhold 
|a  the  court  of  the  manor  to  the  ufe  of  the  lord  himfelf  (which*  he  may  do)  there,  by  fuch  a  fur* 
tender,  the  land  is  immediately  veiled  in  the  lord  without  any  other  ad  done  or  required)  be* 
fade  the  lord  cannq4:  take  a  furrender  to  make  thereof  an  admittance  to  himfelf* 


(O,  a)     Operation  and  Effe6t  of  a  Surrender.    In 
what  Cafes  it  {hall  be  a  £)ifcontinuance. 

I.  A  DMITTING  the  copyhold  lands  may  be  intailed, 
-**  then  a  furrender  thereof  by  the  tenant  in  tail  is  a  dif- 
eontinuance  to  put  the  iffue  to  his  aSfion ;  for  he  muft  take  it 
fubje£t  to  all  the  inconveniences  which  an  eftate  tail  at  com- 
mon law  is  fubje&  to.  Cro.  £•  717.  pi.  43.  Mich.  41  and 
42  Eliz.  C.  B.  Erifh  v.  Reeves* 

a.  If  there  hath  been  a  cujtom  in  a  manor  that  plaints  fbould 
he  profecuted  there  in  nature  of  real  a  ft  ions,  if  a  recovery  be  had 
upon  fuch  plaints  again/}  tenant  in  tally  it  is  a  dif continuance  1 
for  fince  the  cuftom  warrants  the  recovery,  it  is  an  incident  to 
fuch  a  recovery  bj  the  common  law,  that  it  Humid  be  a  dif- 

F  3  tinuahce* 


timiance,  which  it  feems  is  drawn  from  the  nature  of  fcHe\ 
thing ;  that  a  judgment  given  in  a  court  of  judicature  ought 
not  to  be  avoided,  but  by  matter  of  as  high  *  a  nature,  viz.  by 
a  recovery  in  a  court  of  judicature,  and  not  by  the  entry^of  the 
party  that  hath  right.     Gilb.  Treat,  of  Ten.  176.  177. 

3.  There  are  cafes  that  a  furrender  is  a  difcontinuance  of 
an  eftate  tail  in  copyhold  lands,  and  my  Ld,  Coke  fays,  that 
a  furrender  by  cujlom  may  bar  an  eftate  tail;  but  thefe  opi- 
nions for  discontinuing  by  furrender  do  not  feem  to  be, 
grounded  upon  that  reafon  or  authority,  as  the  contrary  opinion 
is ;  for  there  are  more  reafons  againfl  it  than  for  it*  Gilb. 
Treat,  of  Ten.  178.  179. 

(P.  a)    Surrender.    Good  in  refped  of  the  Eftate 

of  the  Surrenderor. 

* 

I.  A  Woman  copyholder  for  lift  took  a  hujland,  the  reverfion  of 
**'  the  faid  copyhold  was  granted  to  3,  viz.  to  A.  B.  and  C. 
cum  acciderit  pofl  mortem,  furfum-redditioncm,  or  forisfaR.  for 
their  lives  fucceflively  according  to  the  cuftom  ;  the  hufianoi 
furrendered  to  the  ufe  of  A.  for  life,  to  whom  the  lord  granted  it 
by  copy  for  the  life  of  A.  and  C.  and  B.  died.  It  feems  to  divers 
juftices  and  ferjeants  that  C.  fhall  not  be  admitted  ;  for  after 
the  death  of  the  hufhand  the  wife  may  enters  or  have  her  plaint  in 
nature  of  a  cut  in  vita,  but  during  the  life  of  her  hufband  the 
lord  may.  retain  it  in  his  own  hands  in  nature  of  an  occupant, 
after  the  hufband.  But  further  the  hufband  and  the  wife 
would  have  releafed  to  C.  and  the  lord  would  not  receive  it, 
nor  hold  a  court,  but  he  was  enjoined  in  Chancery  to  hold 
court,  or  to  avoid  poflefTion.  Dyer  364.  pi.  38*  Tfih.  9  Eliz. 
Rofwell's  Cafe.  •        ^   • 

After  the  2.  Surrender  by  the  heir  tyfore  admittance  \%  good,  but  ^his 

death  of  fliall  not  prejudice  the  lord  of  his  fine  by  the  cuftom  of  the 
life*1™!0'  manor  due  to  h'm  on  defcent.  4  Rep.  22.  b.  pL  I.  Mich* 
Mjfiirr-iiMii  23  and  24  Elii.  C.'B.  Brown's  Cafe. 

beforead-  .  ..    .  .        i  .^       -      • 

rnittance  fnay  furrender  the  land,  for  the firftasjgjittance  was  fufficient  4 Le.  11 1.  pi.  **6, in  the 

time  of  Queen  hlir.  Hegger  v.  Felfton. TlttkiT  of  a  copyholder  before  hit  admittance  held' 

by  the  copy  of  his  anccllor,  and  fo  he  has  tide,  bA  a  furrenderee  can  have  no  title  before  admit* 
tance ;  Arg.  Sty.  146.  Mich.  24  Car.  B.  R.  in  cafe  of  Barker  v.  Denham. 
*  .        •     ■  ■ 

Mo.  59G.  o.  If  a  man  feifed.oi  3  copyhold  in  right  ofh!s  wife  furrendcrt 

I.  C.a3d-  ,-f  t0  *b*  ffe  of  another  in  fee,  who  is  admitted  accordingly,  and 

judged  by  the  baron  dies,  this  is  no  difcontinuance  to  the  wife  or  her  heirs, 

all  ihe  juf-  but  that  the  wife  may  enter,  and  neither  fhe  nor  her  heir  fhall 

wasmadeof  B.  R.  Bullock  v.  Dibley. 

fuch  eftate, 

nor  can  a  warranty  be  annexed  to  it  for  the  benefit  whereof  a  difcontinuance  it  admitted.    And 

cites  S  P.  adjudged  Mich.  39  and  33  Kit*.  C.  B.  Foxley  V.  Cofen. Supplement  to  Co.  Comp. 

Cop.  80.  f.  »3.  cites  S.  C. Gilb.  Treat,  of  Ten.  177.  cites  S.  C.  accordingly;  for  by  the  fur- 
render *t  gives  up  no  more  than  he  had,  and  therefore  could  not  give  away  hit  wife's/  right 
though  before  entry  (he  cannot  Hfrfaid  to  Uc  temat,  becaufc  the  ftfrrcadcrec  is  by  the  lofcl's  ad-> 

.i4  mitfifff 


mittance  made  his  tenant,  and  thii  u  »<rf  M*  *  a  feoffment  at  eommm  Ami,  which  being  fo  notori- 
ous a  way  of  conveying  cftatei,  the  wife's  entry  was  taken  away,  the  whole  eftate  being  pafled 
away  to  the  feoffee  for  the  benefit  of  ftrangers,  who  could  never  have  known  whom  to  have 
brought  their  praecipe  againft,  if  the  eftate  did  not  pafs  by  fo  notorious  a  conveyance  ,  and  if  (he 
ftill  might  have  cm  red,  they  could  never  know  whether  (he  were  a  trefpaflbr,  01  in  whom  the 
freehold  was  rightfully  veiled.  But  in  cafe  of  copyhold  lands,  as  there  is  no  fuch  inconvemency, 
fo  the  nature  of  the  conveyance  will  not  admit  of  fuch  expofhion ;  for  a  furrender  is  but  a  giving  or 
yielding  up  that  eftate  one  hath  from  another;  and  it  is  in  the  nature  of  things  iinpoftible  to  fur- 
vender  more  than  one  hath.  *  Cites  Cro.  £.717.  [per  Cur  Mich.  41  and  4a  Eli*,  in  the  cafe  of 
£rilh  v.  Reeves.— Poph.  38,  39.  S.  C.  adjudged  accordingly. 

[  62   ] 

4.  Surrender  by  copyholder  to  the  ufe  of  himfelf  for  life,  For  lh«  fce- 
then  of  his  fon  for  life,  then  the  remainder  to  the  ufe  of  his  la  ft  ^Jf0y[h# 
wilL  His  fon  dies.  The  copyholder  may  again  furrender  the  being  limit- 
ejlate  in  fee  if  he  will,  and  it  will  pafs  by  fuch  furrender;  per  ed  to  the  ufe 
Walmfley  and  Anderfon  T.  fed  adjornatur.     Cro.  E,  441,  pi.  ^J"^1!1? 

*  »•   t  J  to  T-i-  J^irki^'«  n      1  »         T«r    •  r       remained  in 

4.  Mich.  37  and  30  hhz.  C.13.  ritch.  v.  Hockley,  thccopy~ 

holder,  and 
not  ia  the  lord.  4  Rep.  83.  a.  pi.  6.  S.  C.  adjudged. 

5.  Tenant  for  life*  remainder  in  fee ;  tenant  for  life  was  ad-  Wo.  465. 
mitted  ;  the  remainder-man  furrendered  to  J.  S.  in  fee,  living  £/  j^ 
the  tenant  for  life,  and  held  good,  though  not  a&ually  ad-  Burning/ 
mitted.     Cro.  E.  504.  pi.  29.  Mich.  38  an4  39  EI13.  B,  R.  ?•  c.  ad- 
Gyppin,  als.  Keppin  v.  Bunney.  *  *££*;  *£ 

cafe  the  Ld. 
is  not  to  have  a  new  fine  on  the  death  of  his  tenant  for  Kfe,  but  where  the  lord  is  to  have  a  fine 

there  muftbea  new  admittance.— —Goldfb.  95.  pi.  9.  Kipping's  Cafe  S.  C  argued. Cro. 

J.  31.  Auncelm  v.  Auncelm,  for  the  admuumce  of  tenant  for  life  was  the  admittance  of  him  ia 
remainder,  and  both  make  but  one  eftate. 

6.  A  copyholder  in  fee  X$  Feb.  made  a  leafe  for  years  by  licence,  s.c.  cited 
which  leafe  was  to,  commence  at  Mich*  following.  The  lejfee  entered,  Gilb,  Treat. 
and  was  poflefled  before  the  May  following,  and  afterwards,  ciJa"  c?9# 
viz.  8  May,  the  copyholder  furrender  ed9  the  reverfton  to  divers  that  it  was  a 
ufes.  .  Refolved,  that  the  entry  was  a  diffeifm,  and  fo  the  dUTeifin, 
grant  .of  the  reverfion  not  good.     Lit^  Rep.  17,  1%.  Hill,  j^0^ 

2  Car.   G,  B.    Seiby  V.  Berke.'  the  furren- 

der wasvoid. 

7.  A  furrender  by  a  copyholder,  who  is  oufted  of  the  pof-  So  of »  for- 
feffion,  during  thooufler  panes  nothing;  yet  nodifTeifin  could  ™^£dcr- 
be  becaufe  the  freehold  was  in  the  king,  who  cannot  be  dif-  nan  for  life, 
feifed,  and  if  the  furrenderor  enters  afterwards,  his  eftate  is  during  his 
regained.     Clay  t,  1 ,  Aug,  7^  Nelfon  v,  Rennjngton.  ^pyhoidcr 

for  life ;  for 
by  his  entry  he  is  a  defleiffbr,  and  has  no  cuftomary  eftate  in  him  whereof  to  make  a  furrender. 
Mod.  109.  pi.  31  Pafch.  27.  Car.  a.  C.  B.  Bird  v.  Kirk.— Cart  3a 7.  S.  C.  but  no  judgment 

at  to  this  point. If  tenant  by  copy  in  poflefiion  be  difTeiffed  the  reverfion  alfo  is  turned  to  « 

right*  and  then  a  furrendex;  is  not  good,  a  jo.  154.  faith.  33  Car.  a  B.  R.  in  cafe  of  Pitt  v. 
Moot. 

8.  In  eje&ments  the  leflbrof  the  phintiff  claimed  under  a  Cart,  238. 
furrender  made  by  W.Kirby,  who  had  an  ejlate  in  land  after  Jubv  S.C. 
the  death  of  his  father,  but  entered  during  his  life,  and  thereby 
became  a  diffeifor,  and  this  eftate  being  now  turned  into  a 

right,  he  made  a  furrender  to  the  lefler  of  the  plaintiff,  whjjch 
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being  found  by  fpecial  verdidt ;  it  was  adjudged  the  furrender 
was  void  ;  it  was  pretended  at  the  trial,  that  the  father,  who 
was  tenant  for  life,  had  fuffered  a  common  recovery  in  the 
lord's  court,  and  fo  his  eftate  was  forfeited,  for  which  the  fori 
may  enter,  and  then  his  furrender  is  good;  but  per  Cur,  with- 
out a  particular  cuftom  for  that  purpofe  the  fuffering  a  reco- 
very is  no  forfeiture ;  but  if  it  was,  then  the  lord  is  to  enter* 
and  none  elfe  can,  and  fo  judgment  was  given  for  the  de- 
fendant. 2  Mod.  32.  Pafch.  22  Car.  2.  C.  B.  Kren.  v. 
Kirby. 

9.  A  copyhold  is  granted  in  nverfton  after  2  lives9  habend. 
poft  mortem,  furfum-redditionem  &c.  of  the  tenants  for  life; 
the  tenants  for  life  fell  their  eftate  to  A.  and  furrender  to  the 
loid  to  the  end  that  he  may  admit  A.  the  vendee ;  the  copyholder 
in  reverfion  enters  and  brings  an  ejeclment,  and  recovers  at  law  l 
A.  brings  his  bill,  and  has  relief*  becaufe  the  furrender  being 
on'y  to  admit  A.  the  purchafer,  it  was  againft  confcience 
that  the  reverfloner  fhould  enter.  2  Freem.  Rep.  118.  pi. 
134.  Mich.  1691.  Anon. 

[    63  1    (Qca)     Surrender.     Good  in  refped  of  the 

Manner  of  the  Surrender. 

CUb.  Treat.  I .  T  F  the  lord  makes  a  leaf e for  life  to  the  copyholder  by  parolf 
italic*  this  determines  the  copyhold,  if  livery  be  made,  but  other ^ 

for  if  livery  wife  if  it  is  by  deed  only ;  per  Hyde  and  Jones.  But  by  Jones, 
be  not  made  if  it  be  a  leafe  for  life,  the  copyhold  is  gone  without  livery 

eftate  w  uPon  fc»  !u°d  non  ^uit  negatum.  Lac.  213.  Mich.  3  Car* 
win  paflei,  Anon. 

and  an 

eitate  at  will  cannot  merge  an  eftate  at  will. 

Contra  in  2.  Covenant  to  make  a  furrender  of  copyhold  lands  to  A.  and 

Be^yV  k's  ne*rs  *s  not  Performed  by  a  furrender  into  the  bands  of  2 
TunKiain  tenants,  but  it  muft  be  an  effe&ual  furrender,  and  it  is  not 
C.  B  but  fo  till  it  is  prefented  in  court.  Sty.  3^56.  Pafch.  1651. 
&°*.r.0T    Shann  v-  Shann-  and  Ibid.  280.  Trin.  1657.  B.  R.  Shan  v. 

Twifden  J.   Bilby. 

held  it  no 

performance ;  but  Keeling  Ch.  J.  held  that  it  was,  but  judgment  was  affirmed  on  another 

point/    Lev.  293.  Trin.  aa.  Car.  a. 1  Mod.  62.  Turner  v.  Beany,  S.  C.  and  judgment 

affirmed  nifi  &c. Ibid,  cites  Hill,  ei  Car.  Treburn  v.  Purchas,  adjudged,  that  were  the 

agreement  was  for  a  furrender  generally  fuch  a  particular  furrender  is  naughu 

-> 

3.  Special  verdiS  found  that  furrender  was  made  by  A.  to 
the  ufe  ofB.  and  his  heirs,  to  the  ufe  ofjuch  perfon  as  A.Jhould 
name  by  his  lafl  will,  this  by  Twifden  is  ill,  in  that  no  ufe  can 
be  on  a  ufe,  although  it  being  not  executed  by  ftatute;  but 
the  verdidt  finding  further,  that  H.  nominated  by  the  lafl  will 
of  A*  bad  Jurrendred  unto  B.  the  Court  conceived  no  doubt  in 
the  cafe.  Judgment  for  the  plant iffnifi.  Keb.  627.  pi.  107. 
Mich.  15  Car.  2.  J3.  R.  Leaper  v.  Booth* 

4.  Cuiioffl, 


4*  Cuftom,  that  where  aneftate  is  granted  by  copy  for  3  Where  it  U 
lives  to  A.  B.  and  C.  that  the  fir  ft  life  named  may  bar  the  re-  3fie«? 
shainders,  this  mud  be  by  a  furrender  according  to  the  cuftom;  himfclf  a 
for  a  furrender  by  implication  fas  A's.  joining  in  a  fine  with  f»«U  matter 
the  lord  to  the  ufe  of  M.  and  N.  j  is  not  a  furrender  fufficient  bu?ht4°am 
to  bar  the  remainders  of  B.  and  C.  Adjudged  in  C.  B.  and  the  intercut 
affirmed  in  B.  R.  2  Show.  130.  pi.  109.  Mich.  32  Car.  2.  ofB.andC, 
B.  R.  Zinzan  v.  Talmafti.  ^mt 

I  Did.  13I 

s.  c - 

Rayra.  402.  S.  C.  adjudged  and  affirmed  in  error.  Jo.  14a*  S.  C.  adjudged  and  judg- 
ment affirmed. Poll.  561    to  .57a.  S»  C.  argued  by  roilcxfca  againfl  the  judgment  ua 

CB.  but  thatt  judgment  was  affirmed. 


(R.  a)  Surrender.  Good.  In  refpeft  of  the 
Limitation.  And  where  it  is  in  Future  And 
to  Perfons  uncertain. 

!•  A  Surrender  of  a  copyhold  in  fee  may  be  for  1000  jtorf, 
**  and  it  is  very  good  if  the  lord  will  admit ,  but  if  he 
refufes  there  is  no  remedy  but  in  equity,  and  equity  will  not 
compel  the  lord  to  admit  on  fuch  an  unreafonable  furrender, 
for  the  executors  (hall  pay  no  fine  for  admittance.     Cumb.  [ 

445.  Trin.  9W.3,  B.  R.  Anon. 

2.  A  copyholder  in  poffeffion  fur  rendered  the  reverfion  of  f    64 '  J 
his  copyhold  poft  mortem  fuam  to  an  ufe  &c.     It  was  adjudged,  Cro.  £.  so, 
that  nothing  patted  thereby.    4  Le.  8.  pi.  36.  Trin.  29  Eliz.  *hj[j  ^c# 
Clamp,  v.  Clamp.  ,  that  ufe  iu*. 

render  is 
void ;  for  when  one  is  feifed  in  fee  he  cannot  by  any  matter  in  fa&  give  away  the  inheritance  af- 
ter hit  death,  and  (o  leave  a  particular  eftate  in  himfclf,  but  peradventure  it  may  be  done  by 
matter  of  record. 

3.  Replevin ;  J.  S.  and  M.  bis  wife  copyholders  in  fee  of  a  4  L*-  *•  pl» 
houfe,  and  12  acres  of  the  nature  of  Borough  Englifn;  J.  S.  *  '  ^  ^r  * 
died*  At.  furvivetb,  and  takis  hufband  J.  &  and  by  him  hath  cited  by  * 
ijfue  the  plaintiff  and  defendant.     J.  C.  and  M.  his  wife/ir-  CokeCh. 
renared  the  land  by  the  name  of  the  reverfion  after  the  death  of  £  J^JLg, 

^.  C.  and  M.  his  wife%  to  the  ufe  of  the  plaintiff  and  his  heirs.  154. 
I.  died,  and  afterwards  J.  C.  died.     The  defendant,  the  s-  c.  cited 
younger  fon,  enters  as  heir  by  the  cuftom ;  it  was  the  opi-  Jem.^*" 
nion  of  the  Court  the  furrender  was  not  good  by  the  hufband  Bulft.  875. 
and  wife,  by  the  name  of  a  reverfion  after  the  death  of  M.  T~TS*C- 
and  J.  C.  for  that  J.  C.  had  nothing  in  the  land,  and  it  is  f£  a^T* 
abfurd  that  J.  C.  by  a  mere  grant  fhould  have  an  eftate  for  — -s.  c. 
life  who  had  nothing  before,  and  judgment  was  given  for  the  cited  Arfr 
defendant.    Cro.  E.  29.  pk  1.  Trin.  26  Eliz.  B.R.  Clampe  %£'££• 
v»  Clampe. 

4.  Jt.  a  copyholder  furrendred  to  J.  S.for  life,  and  afterwards  Supplement 
to  the  right  heirs  of  A.  and  then  he  made  another  furrender  of  qJ^'q^ 
hi*  reYerlio&  to  the  ufe  of  W.  R*  in  fee,  and  died;  J.S.  and  67.u'.dtef 

the  S.  c.  bus 
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ftyi  quaere    the  right  heir  of  A.  jentred ;  and  Coke  a  counfel  argued,  that 

•-— Gilb.    by  thefirft  furrender  noAing  remained  in  him,  but  the  fee  was 

Ten!  *a6.     referved  to  his  right  heirs,  and  if  he  had  not  made  the  fecond 

rites s.  c.     furrcndcr  of  the  reverfion,  hi*  right  heir  would  have  been  in 

Vutmakeaa  by  pur  chafe,  and  not  bydefcent,  and  the  common  different* 

quxrc.         ^  where  it  is  made  to  the  ufe  of  the  fumnderor  himfelf for 

life%  and  afterwards  to  another  in  tail,  remainder  to  tie  right 

heirs  of  the  fumnderor  for  life  &c.     For  in  the  Jirji  cafe  his 

right  heir  Jball  he  in  by  defcent,  and  in  the  other  by  pur  chafe. 

X  Le.  101.  Pafch.  30  Eliz.  B.  R.  in  cafe  of  Allen  v.  Palmer* 

£io.E.3t6.       ij.  Copyholder  for  years  or  life  furrendered  to  the  ufe  of  A. 

fidment"*  **'  $*f  ^iirs  ^c#  ^judged  the  furrender  good,  and  the  ufe 
-Idouidfo.  void,  tj/lof,  352,  pi.  474.  Hill.  36  Eliz.  Portman  v.  Willis. . 
1 19.  pi.  23. 

S.  C.  but  S.  P,  doc«  not  appear. 

5.  C.  cited        6.  Ar  furrendered  to  the  ufe  of  B.  in  fee  on  condition  to  pay 

ofTe^aVe:  10°  '• t0  7\S*  and  on  f*il*r*>  then  to  the  ufe  of  W.  R.  in  fee  I 

and  fays  it  whether  this  be  good,  being  a  fee  upon  fee;  the  court  fpake 

feems  that  not  much  to  it,  but  recommended  the  finding  it  efpecially, 

fonitherT"  Yet  Beaumond  J*  conceived  it  to  be  good  enough,  for  it  fhall 
before  given  be  as  an  ufe  limited  on  a  feoffment,  and  thefe  ufes  {hall  arife 

it  caimot  be  out  of  the  firft  furrender.  Cro.  E.  361.  plf  22.  Mich.  36  &  37 

£?beacafe  EH*.  C.  &  Paulter  v.  Cornhill.  '  f 

pf  a  feoff- 

facnt  t»  ufea.    Scclbjd.  345,  a^$. 

7.  If  I  furrender  to  the  ufe  of  him  that  Jhall  he  heir  to  %  &•  0* 
to  tne  ufe  of  J.  S's.  next  child  f  or  to  the  ufe  of  y.  S*j.  next 
wife,  though  at  the  time  of  the  furrender  J.  S.  had  no  child 
or  wife,  yet  afterwards  he  has  a  child,  or  takes  a  wife,  his 
heir,  his  child,  or  his  wife  may  come  into  the  court,  and 
compel  the  lord  to  admit  according  to   the  furrender.    Co^ 

,       -,  ComP-  C°P?  50-  f-  35* 
[    65    J       8.  So  if  I  iurrender  to  the  ufe  of  him  that  Jhall  come  next  in  tox 

Pauls  after  fuch  an  hour;  whofe  fortune  foever  it  js  to  come 

fir  ft,  the  lord  rauft  admit  him,  and  I  fhall  never  avoid  it. 

Co.  Comp.  Cop.  5c.  f,  35, 

9.  The  fame  law  is,  if  I  furrender  to  the  ufe  of  him  that  J± 
S.  Jhall  nominate^  or  that  I  my f elf  Jh.a  11  nominate  to  the  Uxd  at  the 
next  meeting,  Co.  Comp.  Cop.  50.  f.  35. 

10.  Eftates  of  copyholders  fhall  be  directed  according  to  tb* 
rules  of  the  common  law,  and  therefore  a  furrender  made  to 
take  effect  after  the  death  of  fur  render  or  is  not  good,  as  a 
freehold  cannot  begin  in  futuro  or  at  a  day  to  come.  Sup* 
piemen t  to  Co.  Comp.  Cop.  69.  f.  3. 

11.  If  a  copyholder  furrender s  2  acres  of  land  into  the  UrePs 
hands ,  the  one  to  the  ufe  of  J.  5.  and  the  other  to  the  ufe  ofjl  M. 
and  does  not  name  in  certainty  who  Jhall  have  the  one  acre,  and 
who  lhall  have  the  other,  the  limitation  of  this  ule  is  void  for 

this  uncertainty.  Calth.  Reading,  31. 

*  •  •  • 

ia.  Surrender 


I3t.  Surrender  fey  A.  to  have  after  bis  death  in  the  ufe  of  *  Roll  Rep, 
jfcij  child  then  in  ventre  fa  mere9  and  if  the  child  die  before  his  ™9*  J^ 
full  age  of 21  years  or  marriage*  ihen  J  fur  render  the /aid  lands  to  and  the 
the  ufe  of  my  coufin  J.  S.  his  heirs  and  cjjigns,  this  furrender  to  court lil' 
J.  S.  is  merely  void*  for  he  cannot  make  fuch  a  conditional  ^"J£c  fu* 
Jurrender  to  operate  in  futuro,  and  fo  the  infant  being  horn,  reader  had 
and  dying  afterwards,  the  defendant  claiming  from  die  heir  at  been  to  th# 
common  law  to  the  infaijt  hath  good  title,  t0ro.  J.  376.  pi.  2.  ^jy0^ 
Mich.  13  Jac.  B.  R.  Simpfon  v.  Southern*  by  the  will 

the  above 
eftates  had  been  limited,  they  mould  be  good.  A.  was  jaeens  in  ettremis,  and  furren* 

dered.  Godb.  264.  pi.  364.  Simpfon 'sCafe,  S.  C.  refolved.  And  that  it  cannot  be  good,  be* 
caufc  it  was  to  commence  upon  a  condition  precedent,  which  was  never  performed  ;  and  therefore 
the  furrender  into  the  hands  of  the  lord  was  void  »*  for  the  lord  takes  only  as  an  inflrument  to 

convey  the  lands  to  another.  —2  Bulft.  17a.  &c  S.  C.  adjudged. S.  C.  cited  Mar.  178.  pi. 

236. Supplement  to  Co.  Comp.  Cop  67.  f.  1.  cites  S.  C.— -Supplement  to  Co.  Com  p. 

Cop,  81.  f.  15.  cites  S.  C.  and  that  the  furrender  into  the  hands  of  the  lord  is  void,  becaufe  he 
takes  it  only  as  an  inftrument  to  convey  it  over.  ■  Gilh.  Treat,  of  Ten.  244,  245.  cite*. 
S.  C.  and  lays  it  fecms  not  grounded  upon  fo  good  reafonas  the  refolution  is  in  Cro.  9.  for  fur- 
Tenders  are  not  to  be  conftiued  fo  favourable  as  wills,  (though  Coke  fays  they  mould  be  taken 
According  to  the  intent  of  the  furrenderor)  neither  is  there  the  fame  reafon ;  for  a  man  may  at 
-well  order  a  furrender  in  his  life-time,  according  to  the  rules  of  law,  as  he  may  any  deed  to  paifr 
away  a  freehold  eftate,  lb  that  the  intention  of  the  party  hath  not  fo  ftrong  an  operation  in  a  fur- 
render as  in  a  will,  and  therefore  that  reafon  will  not  fupport  a  fee  upon  a  fee  in  that  cafe,  as  it 
doth  in  a  will.  — —  Gilb.  Treat,  of  Ten.  247.  fays,  that  Coke  in  his  Copyholder  fays,  that  a 
n)an  may  furrender  copyholds  immediately  to  the  ufe  of  an  infant  in  ventre  fa  mere,  for  that 
laforrendfr  is  a  thing  executory,  and  nothing  vefts  before  admittance ;  and  therefore  if  there  be  a  per- 
fon to  take  at  the  time  of -ike  admittance  it  isfufcienty  which  feems  to  be  reasonable,  and  to  carry 
no  inconveniency  with  it ;  for  it  is  not  like»a  grant  at  common  law ;  for  there  if  there  be  no  body 
to  take,  the  grant  is  void,  becaufe  the  eftate  muft  be  fome where,  and  the  grant  put*  it  out  of  the 
grantor ;  but  in  cafe  of  a  furrender  there  is  no  inconveniency  at  all,  for  the  furrenderce  hath 
nothing  till  admittance,  but  the  eftate  is  in  the  furrenderor.  But  then  it  feems,  that  if  the  fur- 
Tenderee  be  not  in  efle  before  the  admittance  that  the  furrender  will  be  void,  for  it  feems  to  be 
implied  by  Lord  Coke ;  for  h^  fays,  that  if  at  the  time  of  the  admittance  the  grantee  be  in  reruns 
natura,  that  will  ferve,  which  implies,  that  the  admittance  is  to  be  made  after  the  ufual  manner, 
mot  that  the  admittance  time  fkall  be  put  off  till  there  bejuch  a  perfon,  for  then  it  would  have  been  to 
no  purpofe  to  have  kid,  that  if  there  be  fuch  a  perfon  to  take  at  the  time  of  the  admittance  Sec. 
for  there  is  no  question  but  that  it  will  ferve,  if  the  admittance  muft  be  ftaved  off  till  there  be  fuch 
a  perfon,  and  no  queftion  but  the  grantee  will  be  in  rerum  natura,  if  the  admittance  be  to  be  put 
off,'  and  fo  he  need  not  have  made  a  queftion,  if  he  be,  Sec  and  if  he  never  come  in  efle,  then 
the  admittance-time  will  be  eternally  put  off,  the  old  furrender  ftand  good,  end  no  body  be  able 
to  difpofe  of  the  copyhold  eftate.  Though  at  the  time  of  the  furrender  the  grantee  is  not  in 

efle,  or  not  capable  of  a  furrender,  yet  if  he  be  in  efle,  and  capable  of  the  time  of  the  admittance, 
Chat  is  fumcient.    Co.  Comp.  Cop.  50.  f.  35. 

• 

1 

I  a.  If  I  furrender  to  the  ufe  of  B.  after  my  deceafe  it  is  not  Noy  15*. 

Jood;  pcrWarburton  and  Daniel.     Brownl.  41.  Trin.  6.  rlll;5Ai?c* 
*    r      t  *r\  1        /—.,  ~   •■  c  H.  Allen 

ac.  in  caie  of  Dunnal  v.  Giles,  v.  Nafh.that 

•■••'•*■■  /      it  is  good 

tjiougb  oik  cannot  prefcrve  the  fame  eftate  to  himfelf ;  for  the  eftate  is  in  the  ford,  and  the  furrat- 
ierorfkall  tale  the  profits  during  his  Itfe,  'and  after  the  lord  muft  admit  B.  according  to  the  direc- 
tions of  the  furrender.— Brownl.  127.  S.  C.  adjudged  that  (to  the  ufe  of  the  sd  fon  for  life)  after 
the  death  of  the  tenant  and  his  heirs  is  not  good  in  a  furrender ;  for  though  it  be  good  in  a 
will,   vet  implication    in  a  furrender  is  riot  good,   and  in  copyhold  cafes  a  furrender  to 

die  ufe   Sec.  is  no  ufe,  but  an  explanation  how  the  land  mail  go. —  Clayt.  pi.  36.  Aug. 

1633.  before  Damport  Ch.  B.  Hoi f worth's  Cafe  it  was  held,  that  fuch  furrender  was  good 
by  reafon  0/ the  cufiom  of  the  manor,  (which  was  Wakefield)  but  that  other  wife  it  is  by  thecoma*}* 
iaw.\  •fc]        ' 

14.  A  furrender  cannot  be  made  to  commence  at  a  day  to  cyme,  ibid,  cites  tt 
any  more  than  a  livery;  refolved.  Godb.  265.  pi.  364.  "a^£ged 
Mich.  13  Jac.  B.  R,  in  Simpfon'*  Cafe.  '  -  b  R.'m 

■■:••.  15.  If  ClaA'aCA. 
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S.P.  For  15.  If  a  copyholder  in  fee  doth  furrender  his  copyhold 
jjrhere  the  lands  into  the  hands  of  the  lord,  to  the  ufe  of  himfelf  and  his 
XTufiTii  h*»*;  refolved,  that  in  that  cafe,  becaufe  the  limitation  of 
void  the  fur-  the  ufe  to  him  who  had  it  before  was  void,  the  furrender 
render  is      thereof  to  the  lord  himfelf  was  alfo  void.  Supplement  to  Co. 

3s.pL$£  C°mp*  Cop#  6?#  L  lm  citeS  HilL  l1  JaCt  B#  R#  BambridSe  v* 
Mich. '13/  Whitton. 

Jac.  B.  R. 

in  Simpfoo't  Cafe. 

Cro.c.366.  16.  A.  furrenders  to  the  ufe  of  B.  and  C.  his  fons,  and  the 
Jav»*it  wai  ^onRe^  ',ver  °f  them,  and  for  default  of  iflue  of  the  body  of 
refolved,  B-  then  to  the  youngeft  fon  of  M.  his  filler,  and  fays,  this 
that  the  fur-  furrender  not  to  take  iff <cl  till  after  my  death,  thefe  words  are 
TOodand*  yoi^  anc*  contrary  to  the  premiffes;  agreed  per  tot.  Cur.  Jo. 
theciaufe     3+2*  pi.  I.  Trinf  10  Car.  B.  R.  Seagood  v.  Hone; 

being  re- 
pugnant to  the  premiffes  (hall  be  reje&edas  idle  and  void,  and  (hall  not  deftroy  the  premiflesV 

—      S.  L.  cited  Arg.  5  Mod.  267. Gilb.  Treat,  of  Ten.  244.  cites  Sj  C.  and  lays  that  lhi» 

furrender  was  held  to  be  void  to  M's.  youngeft  Con,  becaufe  the  contingency  did  not  happen  ia 
the  life  of  the  furrenderor,  at  d  a  man  cannot  furrender  to  take  effeft  after  hi*  death ;  but  fays,  it 
was  not  refolved  absolutely  that  a  fee  cannot  be  limited  on  a  fee* 

Saond  149.  17.  A  ecfy  folder  in  remainder  after  an  ejfate  for  life  in  £'* 
frgued,  that  fomndered  to  B.for  life,  (who  was  copyholder  for  life  before) 
though  the  the  remainder  to  J.  S.  and  held  good  by  all  the  juftices,  prater 
cftate  limit-  Twifden.     Sid,  360.  pi.  3.  Pafch.  20  Car.  2.  B.  R*  Wade  vf 

edtoB.wat    p-~L-  °         r      J 

▼old,  yet  the   Dacnc- 

limitation  to 

J.  S.  was  good,  and  adjudged  that  the  efiatt  of  J.  S.  tons  good  by  way  §fprefent  ejbtey  but  not  by 

may  #/"  remainder,  a  Kcbi  341.  pi.  J  a.  S.  C.  adjudged."'  Gilb.  Treat,  of  Ten.  249* 

cites  S.  C. 

If  a  copy-  -  18.  Copyholders  furrenders  to  the  lord,  to  the  intent  that 
rende^duo  '**  lordjhatl  admit  A.  whom  he  intended  to  marry,  after  mar* 
the  ufe  of  .  riage  5  until  marriage  to  the  ufe  of  himfelf  and  his  heirs,  and  after 
j.s.andhia  marriage  to  the  ufe  of  himfelf  and  A.  in  tail;  per  tot.  cur.  it  is 

h  fliai?^  E°°d  cnou8n  to  liroit  a  remainder  upon  a  contingent  fee  in 
many  A.  G.  copy  holds,  as  in  cafe  of  mortgages  of  copyholds,  a  furren- 
and  after  the  der  in  futuro  is  good,  for  the  freehold  remains  in  the  lord* 

Sd  Sen  to  Freem*  ReP*  *67>  268*  P1'  293*  HilL  l679'  C-  B-  Bently  v' 
tfa?ufctf     Delamore. 

them  two  in 

tail  fpecial,  if  after  they  do  marry,  then  ii  tne  furrender  to  them  in  tail,  and  till  then  to  him  isi 

lee.    Calib.  Reading.  31,  32. 

19.  A  copyholder  in  remainder  fur  rendered  his  remainder  to  thd 
ufe  of  the  tenant  for  life,  and  after  his  death  to  the  ufe  of  himfelf 
and  his  wife  &c.  and  though  the  limitation  for  the  life  of  the 
tenant  for  life  was  void,  and  fo  by  confequence  by  the  com-* 
mon  law  the  remainder  would  have  been  void  alfo,  yet  it  was 
held,  that  in  cafe  of  copyhold  xtjkould  be  taken  as  a  mediate 
fettlement  upon  the  bufiand  and  wife  after  the  death  of  tba  copy" 
holder  for  life*    Lord  Rayni.  Rep.  626.  per  Turton  J.  Hill* 


I 


12  W.  3.  cites  Cro.  J.  434.    2  Roll.  Abr.  67.  Brookes  v. 
Brookes,  and  alfo  1  Saund.  151.  -Wade  v.  Bucbe. 

*  [S#  a]     What  paffes  by  the  Words  of  a  Sur- 
render. 

1.  pOPYHOLDER  furrendered  to  the  ufe  ofB.  for  monies 
^  paid,  but  limited  no  eftate,  and  there  was  a  cujiom  that 
the  party  to  whom  the  Jurrender  iqas  madejhould  have  afee^  and 
adjudged  a  good  cuftom.  Arg.  Roll.  Rep.  48.  cite*  6  Eliz. 
Thettenwell  v.  Bunney. 

2.  R.  B.  furrenders  to  the  ufe  of  Margaret  and  Robert  with-  s.  C.  deed 
out  limiting  of  any  eftate ;  here  they  had  but  an  eftate  for  lives  4&fp  2*. 
for  thefe  eftates  fhali  be  direflea  according  to  the  rules  o\  ij^*  p1,  ,7~ 
law,  unlefs  there  be  a  fpecial  cuftom  within  the  manor,  as  Eh/.aiUte* 
thole  words,  ftbi  etfuis,  oxjibi  et  ajjignatis  &c.  may  by  cuftom  *y  adjudged 
create  an  eftate  of  inheritance.  4  Rep.  29.  a.  pi.  18.  Mich.  ^Jj'j^ 
27  &  28  Eliz.  Bunting  v.  Lepingwell.  c(bte«  as 

d  fcen.sof 
copyholds  to  be  guided  according  to  the  rules  of  common  law,  as  a  neceflary  confrquence  upoa 
the  cuftomary  eftates  ;  fo  that  if  a  furrender  be  made  to  the  ufe  of  one y  he  has  but  an  eftate  for 
lire  ooleis  there  be  a  cuftom  to  the  .contrary,  for  by  cuftom  a  ufe  limited  to  one  GiafignaHs 
fits  is  good  to  pafsa  fee;  a  furrender  to  one  &  tribns  ajjignatis  Juts,  adjudged  but  an  eftate  for 
life,  but  in  fome  cafes  eftates  in  copyhold  lands  are  not  guided  according  to  the  rules  •£ 
common  law.     Gilb.  Treat,  of  Ten.  241,  943.  cites  4  Rep.  29.  b.  Bunting  v.  Lepingweli. 

3.  A  copyholder  furrendered  to  the  ufe  of  a  flranger  for 
ever ;  it  was  made  a  quasre,  if  an  admittance  by  the  lord  of 
the  furrenderee  be  good  in  fee  to  him  and  his  heirs,  it  being 
by  a  bare  furrender  only,  but  in  cafe  of  a  devife  by  fuch 
words  it  had  been  good.  Godb.  137.  pi.  162.  29  Eliz.  B.  R. 
Allen  v.  Patfliall. 

4.  If  a  copyholder  furrenders  to  the  ufe  of  his  right  heirs,  the  Gilb.  Treats 
eftate  will  remain  in  the  lord  till  the  furrenderor  dies,  for  then>  JfTe^8^ 
and  not  before,  the  right  heir  will  be  known ;  per  Coke  a  s?c.  and 
counfel.     Arg.  1.  Le.  101.  pi.  133.  Pafch.  30  Eliz.  B.  R.  s.  p.  by 
Allen  v.  Palmer.  ?okc'  but 

lavs  quaere 
or  this. 

5.  A.  a  copyholder  in  fee  furrendered  to  the  ufe  of  his  loft  **•  *74-pk 
will,  and  devifed  to  B.  his  wife  for  life,  remainder  to  C.  his  JcW'accord- 

fin  in  tail,  remainder  to  D.  his  f on  in  taiL     B.  and  C.  are  ad-  ingly. 

xnitted.     B.  dies.    C.  dies  without  iffue.     D.  is  admitted,  Supplement 
and  C.  furrenders  to  the  ufe  of  E.  the  defendant,  and  dies  comp  Con. 
without  iflue;  per  Cur.  the  heir  may  enter  before  admittance,  7».  f.*7. 
for  Wray  faid,  when  the  furrender  is  to  the  ufe  of  his  laft  cite*S.G» 
will,  this  at  firft  is  the  whole  fee,  but  when  he  devifed  the 

land  for  life,  or  in  tail,  and  does  not  meddle  with  the  rev<tfon9 
by  this  the  reverfion  never  pafled  out  of  him  to  the  lord,  but 
defcends  to  his  heir,  and  he  {hall  have  it  without  any  ad- 
mittance. Cro.  E.  148.  pi.  17.  Mich.  31  &  32  Eliz.  B.  R. 
Ballen  v.  Grant 

6.  An 


69  capp&om* 

Brownl.  X9.  A.  feifed  of  copyhold  land  in  fee  by  licence  demifed  the 

malts'?*  ^ame  ^y  indenture  to  S.  the  plaintiff  for  20  years.  A.  fur- 
held  accord,  rendered  the  reverjien  of  one  moiety  to  B.  to  which  he  was  ad* 
ingly. mitted,  and  then  furrendered  the  reverfion  of  the  other  moiety 

ofTenTi6»!  i0  ^*  wno  was  alfo  Emitted.  Refolved,  that  the  furrender 
cit«s.  c.  hy  the  name  of  a  reverfion  was  good  in  this  cafe,  though  the 
fays,  that  Jeafe  was  not  made  hy  furrender,  (which  had  been  di redHy 
Jjjtercftmay  derived,  and  that  according  to  the  cuftom  out  of  the  cufto- 
pafs  by  mary  eftate)  but  by  indenture;  for  ftillit  is  the  leafe  of  the 
name  of  re-  copyholder,  and  not  of  the  lord;  refolved.     Hob.  177.  pi. 

Infotnhcr°r  203*  Hal-  »4  Jac-  Swinnerton  v.  Miller. 

name  to  ■  • 

give  it  will  be  hard  to  find}  yet  perhaps  he  hath  not  in  ftri&nels  fuch  an  eftate  in  him.  However 
that  be,  it  feems  the  particular  tenant  hold*  of  the  lord  ;  therefore  if  the  tenant  in  fee  of  a  copy* 
hold  furrenders  to  one  for  years,  it  feems  to  me  that  the  tenant  for  years  (hall  hold  of  the  lord, 
for  by  admittance  the  lord  takes  him  for  his  tenant ;  but  if  the  leafe  be  made  by  indenture,  there 
it  feems  he  holds  of  his  leflbr ;  for  he  is  not  admitted  tenant  to  the  lord. 

20.  A  feme  copyholder  in  fee  came  to  court,  and  offered  /# 
furrender  to  J.  S.  and  his  heirs,  butfhe  de fired  to  retain  an  eflate 
to  herf elf  for  hfe,  and  ihejleward  entered y  that  Jhe  furrendered 
the  reverfion  of  her  copyhold  to  J.  S.  after  her  death,  and  it 
was  adjudged  an  ill  grant,  becaufe  there  was  not  any  rever- 
fion, cited  per  Harvey  J.  Hill.  2  Car.  C.  B.  in  Cafe  of  Selby 
v.  Becke.  Litt.  Rep.  18.  as  one  Drewell's  Cafe. 
there  was  .      21.  Surrender  with  the  appurtenances  will  pafs  lands     Sur- 
al copyhold   render  of  zmeffuage  and  three  acres  will  pafs  more  acres  if  di- 
-"ffii8*        vers  c°pies  fucceffively  have  been  fo ;  per  Harvey.  Het.  2. 
mwndsti      Pafch.  3  Car.  C.  B.  Blackhall  v.  Thurfby. 

wkkh  divers 

lands  appertaining,  the  tenant  furrendered  the  /aid  mejuage  called  Symonds,  with  the  appurte- 
nances >  and  all  his  right  therein;  per  tot.  cur.  nothing  (hall  pais  but  the  houfe,  with  the  orchards, 
yards,  and  curtelage,  and  garden,  by  thefe  words  (cum  pertinentiis)  Cro.  J.  $i6.  pi.  a.  Faich, 
j  7  Jac.  B.  R.  Smithfon  v.  Cage.       ■  Gilb.  Treat,  of  Ten.  194,  295.  cites  S.  C 
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Lev.  135.  M.  A,  and  his  wife  tenants  for  life  of  a  copyhold,  re- 

S.  C.  no  mainder  to  A.  in  fee  furrendered  thus,  viz.  My  lands  in  H. 
was^venin  which  were  my  wife  s%  and  now  her1  s  for  life %  I  give  to  the  heirs 
the  princi-  of  the  body  of  my  fa  id  wife,  if  that  he  or  they  live  to  14  years 
pal  point,  of  age,  and  for  want  of  fuch  heirs  then  to  R*  S.  and  his  heirs. 
wVaCTeeVl  *  ^e  hufband  died  without  iffue,  the  wife  married  again,  and  ' 
to  be  ad-  had  iffue  which  lived  to  14  years  of  age.  The  wife  died, 
journedimo  Quaere,  if  the  words  of  the  will  will  pafs  any  eftate  to  th* 
Jucfcham.  1?ue}  Court  divided.  Raym.  162.  Mich.  19  Car.  2.  B.  R* 
ber,  but  the  Snow  v.  Cutler. 

reporter 

fuppofes  it  was  agreed  between  the  parties,  for  he  heard  no  more  of  it  afterwards. Sid.  153^ 

pi.  2.  S.  C.  reports  that  the  court  held  it  clear,  that  devife  to  an  infant  when  he  (hall  be  born,  or 
to  a  daughter  when  (he  (hall  be  married,  are  good,  and  the  land  (hall  defcend  to  the  heir  in  the 

meantime. fceb.  75*.  pi.  47..  S.  C.  adjornatur. Ibid.  800.  pi.  67.  S  C  that  the  devife 

was  good,  and  judgment  for  the  plaintiff  ni  ft. Ibid.  851.  pi.  53.  S.  C.  fays,  that  all  doubted 

that  the  devife  was  void,  and  devife  to  an  infant  en  ventre  U  mere  has  been  a  wavering  point 
in  all  ages;  adjornatur. 


<T.  a.) 
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(T.  a)     Where  Tenant  fhall  be  bound  by  a  vo-  &c  (u.) 
Juntary  Surrender  made  out  of  Court. 

}.  TF  a  copyholder  languishing  in  extremity  furrcniertth  out  S.  C.  cited 
^     of  court  to  the  ufe  of  bis  couftn,  in  confederation  of  confan-  ^  %'Jj**** 
(trinity,  or  to  the  ufe  of  his  fon,  in  conjideration  of  natural  love  17o.  and 
and affeclicn,  and  recovereth  his  health  before  prefentment,  obferve*, 
this  furrender  is  perad venture  revocable  or  countermandable.  LordCoke* 

Co.  Comp.  Cop.  51.  f.  39.   Anon.  frying  a°fur- 

.  render  out 
•f  court,  it  Teems,  that  if  it  were  made  in  court  it  would  not  be  revocable,  for  then  he  {hewed  a 
more  fettled  deugn,  and  by  hit  frying  before  prefentment,  it  feems  that  if  it  was  preferred  it  it 
not  revocable ;  for  then  the  land  is  bound.— If  a  copyholder  furrender*/*  extremis  to  the  ufe 
$f  ktnJtlffoT  Ufe  &c.  if  he  growl  well  again,  the  (\irrcndcrjhafljtand,  becaufe  he  has  referved  an 
tftatetonunfielf ;  per  Wray  Ch.  J.  Le.  zoo.  pi.  128.  Pafch.  30  Eliz.  B.  R,  in  cafe  of  Romney  v. 

Eve.— ■ Gilb.  Treat,  of  Ten.  270,  271.  ekes  S.  C  and  fry*  that  this  feems  to  warrant  the 

a&refrid  opinion  of  Coke. 

2.  But  if  it  he  granted  upon  valuable  confederation,  as  for  the 
iifchorge  of  debts,  or  for  a  fum  of  money  paid*  though  it  bfe 
made  out  of  court,  yet  it  is  as  binding  as  any  furrender  what- 
foever  made  in  court.    Co.  Comp.  Cop*  51.  f.  39.  Anon. 

[U.  a]     What  fhall  be  faid  a  good  Prefentment  of  »•» *<* 
a  Surrender ;  and  at  what  Time.  bfot^iV 

1 1.  C*0*  4«  Kite  and  Quinton  25.  The  cufeom  of  the  manor  See  (K)  rd. 
^  was,  that  a  furrender  out  of  court  fbould  be  prefented  in  »-S.C.  The 
tourt;  a  copyholder  furrenier.s  accordingly  upon  condition,  and  Si'an'poinu 
this  is  prefented  absolutely,  and  refolved,  that  the  prefentment  material 

is  void- 1  muftbcao 

**  cording  to 

thefenor  of  the  furrender.  Co.  Comp.  Cop.  51,  51.  f.  40.  Gilt>.  Treat*  of  Ten.  263. 

fays,  that  though  the  prefentment  be  mate  wrong,  yet  if  admittance  be  made  according  to  the 
surrender,  the  admittance  is  good* 

[     71      ] 

[2.  Co.  4.  Bunting  29%  b.  copyholder  in  fee  furrender s  out  of  Mich.  •;  & 
tourt f  and  dies  before  it  is  prefented  in  court,  yet  the  furrender  «8  Eli*.  th« 
being  prefented  after  his  death,  according  to  the  cufloit,  is  good,  J-^,*^  the 
as  is  refolved;  but  if  it  had  not  been  done  according  to  the  cafe  of  Bun- 
cuflom,  it  had  not  been  good  $  and  if  the  tenants  by  whofe  t^g  v\J^m 
hands  the  furrender  was  made,  die,  yet  if  this  upon  good  proof  %^%\^[ 
is  prefented,  it  b  well  enough.    Co.  Litt.  62.]  s.  p.  cited 

gBuLST. 

1 15.— S.  C.  cited  Bridgman  51  .—if  it  oe  prefented  by  any  other  copyholder  at  the  next  court  it  it 
well  enough,  the  copyholders  who  took  the  fame  being  dead ;  held  per  tot.  Cur.  and  cited  Bunt- 
ing's Cafe.     Cro.  J.  403.  pi.  1.  Trin.  14.  Jac.  B.  R.  in  cafe  of  Frofel  v.  Welfti. Co. 

Comp.  Cop.  51.  f  40.  fays  the  prefentment  mud  be  made  by  the  fame  perfonsthat  took  the 
furrender.— —Gilb.  Treat,  of  Ten.  263.  cites  Lex.  Cuft  137.  that  a  furrender  rauft  be  prefented 
by  the  frrae  perfont  that  took  it ;  fo  fays  Coke,  but  that  this  is  not  literally  true,  will  appear  from 
what  he  fays  in  another  place,  that  if  he  that  took  the  furrender  die,  yet  if  prefentment  be  made 
of  it,  k  is  fufficient ;  and  it  is  faid  in  Lex.  Cuft.  to  have  been  held  by  Wadham  Windham,  that 
if  afarvender  be  made  to  one  tenant,  and  prefented  to  have  been  made  to  another,  yet  that  is 
nothing  to  vitiats  the  (urrender ;  if  the  furrender  be  prefented  by  any  body,  and  admittance 
Vol.  VI.  Q  thereupon 
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thereupon  made,  it  teems  to  be  well  enough,  for  it  ii  known  that  there  was  a  furrender;  and  if 
the  prefentment  fhould  be  void,  yet  the  admittance  is  good  enough  without  it. 

[?.  If  there  be  two  joint  enants  in  fee  of  a  copyhold,  and  om 
furrenders  bis  part  out  of  court  into  the  hands  of  the  lord,  to 
the  uje  of  his  lajl  will,  and  after  devifes  it  to  another  infeey  and 
dies,  and  after,  at  the  next  court,  this  is  prefented,  the  de- 
vifee  (hall  have  it ;  for  now  by  relation  the  jointure  was  fe- 
vered, and  the  eftate  of  the  land  bound  by  the  furrender. 
Mich.  2.  3.  Ph.  M.  B.  Conftable's  Cafe,   cited.  Co.  Litt. 
59.  b. 
a  Rep.  88.       4.  Within  the  manor  of  P.  there  was  a  cuJlom>  that  if  any 
Perry  man's  tenant  of  the  manor  aliens  lands  holden  of  the  manor  by  writing  or 
tn/adjudg-  feoffment^  or  devifeth  it  by  his  will,  or  furrenders  it  into  the 
edareafon-  lord9!  hands  to  the  ufe  of  any  other ',  that  fuch  alienation,  feoff* 
able  cuftom.  m§nf^  devife,  or  furrender  ufed,  and  ought  to  be  prejented  at  fome 
125.  pi.  71!  cmrt  °f  ™e  manor  there  holden  within  a  year  after  fuch  aliena- 
Pereman  v.  tion,  feoffment  &c.    It  was  objected  it  was  no  good  cuftom  ; 
Bower  S.C.  ajj  the  Court  except  Anderfon  held  it  to  be  a  good  cuftom, 
and  allowable,  and  agreeable  to  law;  for  it  is  good  reafon 
the  lord  fhould  know  his  tenant,  for  otherwife  it  may  be  fo 
fecret  that  the  lord  or  other  may  not  know  who  is  the 
tenant.    Cro.  E,  668.  pi.  25.  Pafch.  41  Eliz.  C.  B.  Parman 
v%'Bowyer. 
4  Rep.  ag.        5*  If  the  furrender  be  not  prefented  at  the  next  court  (after 
b.  pi.  18.     the  death  of  him  that  made  it)  according  to  the  cuftom,  them 
a8l<Eiiz7the  the  furrender  becomes  void,  and  fo  it  was  clearly  holden* 
^th  refolu-    Pafch*  14  Eliz.  in  the  Common  Pleas.  Co.  Litt.  62.  a. 

tion  in  cafe 

of  Bunting  v.  Lepingwell.  ■     Gilb.  Treat,  of  Ten.  207.  S.  P.  Co.  Comp.  Cop.  51. 

f.  40.  S.  P.  and  that  fo  it  mud  be  by  the  general  cuftom  of  the  realm  ;  but  by  fpecial  cuftom  in 
fome  placet  it  will  ferve  at  the  2d  or  3d  court.  Gilb.  Treat,  of  Ten.  264.  S.  P.  anc\  feya 

the  reafon  of  this  feems  to  be  to  prevent  difputes;  for  if  an  old  furrender  might  be  trumped  up  at 
«ny  time,  it  would  defeat  any  after-charges  made  by  him  that  lur rendered,  which  charges  would 
appear  to  be  good  enough,  fince  he  is  tertenant,  and  continues  poflcilion,  and  the  furrender 
could  not  be  known.  But  now  let  but  the  purchafer  (by  a  court  or  two,  and  then  he  may  be 
fure  to  know  whether  there  is  any  incumbrance;  for  if  the  furrender  is  prefented,  then  it 
appears,  and  he  need  not  meddle;  if  it  be  not  prefented ,  he  knows  it  is  void,  and  fo 
may  proceed. 

6»  By  the  furrender  out  of  court  the  copyhold  eftate  pafles 
to  the  lord  under  a  fecret  condition  that  it  be  prefented  at  the 
next  courts  according  to  the  cuftom  of  the  manor,  and  there* 
fore  if  after  fuch  a  furrender,  and  before  the  next  court,  he 
that  made  the  furrender  dies,  yet  the  furrender  ftands  good, 
and  if  it  be  prefented  at  the  next  court,  cefty  que  ufe  fhall  be 
admitted  thereunto,     Co.  Litt.  62.  a. 


[W.a] 


€*&$$**  7a 


[W,  4]     What  £»/ry  ^  /£*  Surrender  and  Pre*  THi*«Roii 
f en t merit  fhall  be  ^W.     [Variance.]  i"  foT5oi. 

£l.  /^»0.  4-  Kite  and  Quinton  25.    A  conditional  furrender  is  But  if  the 

^  preftntedj  and  thejleward  in  entering  thereof  omits  the  S^f™!*1 
condition,  yet  it  is  held,  that  upon  fufficient  proof  thereof,  the  renderatthej 
furrender  fliall  not  be  avoided,  but  the  roll  jhall  be  amended^  next  court 
and  the  roll  fliall  not  conclude  the  party  to  give  evidence  how  trafnt" 
againft  it.]  (who  took 

the  fame  out 
trf"  court  according  to  the  cuftom)  omits  the  condition,  the  prefentment  U  void.  Refolved  4  Rep. 

15.  a.  pi.  it.  Pafch.  31  Eliz.  B.  R.  the  S.  C. Supplement  to  Co.  Com  p.  Cop.  80.  f.  15. 

cites  S.  C— Gilb.  Treat,  of  Tea.  179.  cites  S.  C. Co.  Comp.  Cop.  5a.  f.  40.  S.  P. 

Gilb.  Treat,  of  Ten.  318.  cites  S.  C.  that  Lord  Coke  fays,  that  presentments  of  furrenders  outfit 
in  all  material points  to  enfue  and  agree  with  the  furrenders  them/elves,  elfe  the  furrender,,  prcicnu 
teem,  and  admittance  thereupon  will  be  void,  which  feems  reafonable ;  for  if  the  presentment  in 
matter  differs  from  the  furrender,  the  lord  hath  no  fufficient  notice  of  the  furrender,  and  then  the 
admittance  upon  it  muft  in  reafon  be  bad,  and  not  help  out  the  prefentment:  for  if  the  lord 
knew  the  true  furrender,  perhaps  he  would  never  con  Cent  to  fuch  a  furrender ;  and  the  true  fur- 
render ought  to  be  known  ;  that  the  lord  might  'know  his  tenant,  and  from  whom  to  take  his 
fervices.  The  admittance  cannot  help  out,  for  that  was  grounded  upon  the  prefentment ;  but  if 
the  lord  had  notice  of  the  true  furrender,  though  the  presentment  did  differ,  yet  it  feems  reafon- 
able the  admittance  mould  enure  ;  and  when  a  man  is  admitted,  he  is  in  by  the  furrender;  fed 
quaere,  where  it  is  faid  that  if  the  prefentment  differs  in  points  material  from  the  furrender,  that 
there  the  admittance,  prefentment,  and  furrender  are  all  void  ;  it  feems  this  rouft  be  under- 
Stood,  if  the  time  for  ptefentingthe  furrender  be  paft,  for  if  there  mould  be  a  prefentment  and 
admittance  made  contrary  to  the  furrender,  fare  this  will  not  make  the  furrender  void  before  the 
\ttmoft  time  allowed  by  kw  for  the  Surrender's  being  prefented  ;  for  it  is  no  reafon  to  fay,  that 
becaufe  the  prefentment  is  void,  that  therefore  the  furrender  is  void,  for  the  furrender  depends 
not  on  the  prefentment,  though  it  may  be  void,  becaufe  not  prefented,  but  not  becaufe  Ul-pre- 
iented  ;  fo  that  if  after  fuch  ill  prefentment  and  admittance  there  mould  be  good  prefentment 
and  admittance,  it  feems  the  furrender,  and  all  the  other  a&s  will  (land  good. 

2.  Mi/entry  of  the  date  of  the  court  of.  the  manor  fhall  not  For  this  ea* 
prejudice  the  party.  1  Le.  289.  pi.  395.  Trin.  26  Eliz.  B,  R.  £at£rn0°f 
iJurgefs  v.  Fofter.  record, 

but  is  but 
an  efcroll,  and  011  iffuc  joined  of  the  time  of  the  furrender,  or  of  the  court,  it  fhall  not  tried  by 

the  Rolls,  but  by  the  country.  Ibid. ; 4  Le.  215.  pi.  348.  S.  C.  in  totidem  verbis.—* 

4  Rep.  215.  pL  348.  S.  C.  in  totidem  verbis. 

3.  Where  a  furrender  was  made  upon  condition,  and  the  An  entry 
ileward  in  the  entry  omits  the  condition,  yet  upon  fufficient  in  tlw  t 

f  roof  of  it  the  furrender  fliall  not  he  avoided,  but  the  roll  -^jj |  and  a 
ihall  be  amended,  for  the  roll  Jhall  not  conclude  the  party  parol  proof 
•either  to  plead  or  give  in  evidence  the  truth  of  the  matter,  by  the/***- 
4  Rep.  25.  a.  b.  pi.  11.  Pafch.  31  Eliz,  B.  R.  Kite  v.  Quein-  Xiutid'ai 

tOCl*  good  «?i- 

dence,  that  a 
feme  cwtrt fur  rendered  her  whole  eftate,  though  the  furrender  on  the  Roll differed,  and  was  only 
(as  was  alfo  the  admiifionjof  a  moiety.    2.  Vern.  R.  587.  Hill  &  Ux.  v.  Wiggot. 

4.  Where  the  admittance  differs  from  the  furrender  the  eftate  Supplement 
of  the  new  copyholder  fhall  be  guided  by  the  furrender,  for  comp.Cop. 
after  admittance  he  is  in  by  force  of  the  furrender,  as  where  7U{.  6. and 
the  furrender  was  abfolute  and  the  admittance  is  on  a  con-  81.  f.  15. 

Q  a  dition.  qt"s-g- 


Cmp.Cop.  ditton.  4  Rep.  28.  b.  pi.  1 7.  Trin.  33  Eliz.  B.  R.  Weft- 
Sa^-wkkT.Wjer. 

Roll 

Hep.  S38.  317.  438.  Lane  v.  Pinnel.— —  Covenant  in  afeUlement  to  furrender  copyhold  land's  C* 
the  heir  males,  but  tht  furrender  by  a  mifiaAe  woj  entered  on  the  roll  to  the  ufe  of  the  heirs 
general,  this  furrender  was  decreed  to  be  vacated,  and  a  new  furrender  made  according  to  the* 
fcttlcment.  fin.  R.  954.  Bread  v.Brend. 

[  73    ]  (X.  a)     What  EfFed  the  Surrender  has,  where 

there  is  no  Prefentment. 

I.  I F  copyhold  lands  are  furrendered  into  the  bands  of  the 

*  lord  of  the  manor,  and  he  in  the  prefence  of  his  tenants, 

out  of  the  court,  grants  the  fame  to  another,  and  the  fteward 

enttretb  the  Jam*  into  the  court  boot,  and  maketb  thereof  a  copy  to 

the  grantee,  and  the  lord  dies  before  the  next  court,  this  is 

no  good  copy  to  hold  the  land;  but  if  the  fame  furrender  and 

grant  be  presented  at  the  next  court  in  the  life  of  the  lord,  and 

the  grantee  admitted  tenant,  and  a  copy  made  to  him,  this  is 

a  good  copy.    Calth.  Read,  46.  47. 

4  ***••*        2.  If  1  furrender  out  of  court,  and  die  before  prefentment,  if 

▼.'LepinJ*    prefentment  be  made  after  my  death,  according  to  the  cuftomr 

wcll&P.     this  is fufficienU 

3.  So  if  be  to  whofe  ufe  the  furrender  is  made  dies  before  the 
prefentment,  yet  upon  prefentment  made  after  his  death,  ac- 
cording to  the  cuftom,  his  heir  fhall  be  admitted. 

4%  And  fo  if  1  furrender  out  of  the  court  to  the  ufe  of  one 
for  life,  thefurrenaeror  and  the  lejfee  for  life  dies  before  prefent- 
ment) yet  upon  prefentment  made,  he  in  the  remainder  ihall 
be  admitted* 

5.  And  fo  if  I  furrender  to  2  jointly,  and  one  dies  before  pre* 
fentment,  the  other  {hall  be  admitted  to  the  whole. 

6.  The  fame  law  is,  ifthofe,  into  whofe  bands  the  furrender 
is  made,  die  before  the  prefentment,  upon  fufficient  proof  in  court 
that  fuch  a  lurrender  was  made,  the  lord  (hall  be  compelled 
to  admit  accordingly;  and  if  the  fteward,  the  bailiff,  or  the 
tenants,  into  whofe  hands  the  furrender  is  made,  refufe  to 
prefent  upon  a  petition,  or  a  bill  exhibited  in  the  lord's  court, 
the  party  grieved  fhail  find  remedy.  But  if  the  lord  will  not 
do  him  right,  he  may  both  fue  the  lprd  and  him  that  took 
the  furrender  in  the  Chancery,  and  {hall  there  find  relief* 
Co  Corop.  Cop.  52.  f.  40.  cites  4  Rep.  29.  b. 

Cro  T.  40*.  7*  Copyholder  in  fee  furrendered  into  the  hands  of  2  tenants 
pi.  1 .  Krofeii  according  to  the  cuftom  of  the  manor,  to  the  ufe  of  another 
v.  Welch,  and  his  heirs,  to  be  prefented  at  the  next  court ;  no  court  was 
feemstobe  held  for  $o  years  afterwards,  within  which  time  the  furrender or^ 
&C.  and  the  furrender ee,  and  the  2  tenants  all  died.  The  heir  of  the  fur- 
whole  court  renderor  entered,  and  made  a  leafe  for  years  according  to  the 
thcl'urca^  cuft°m  °f  tne  manor.  Adjudged  that  the  leafe  was  good, 
der  into  the  Godb.  268.  pi.  372.  Mich.  J4jac.  B.  R.  Anon* 

bands  of  a 

tenants,  nothinf  paft  until  it  was  prefented  in  court,  and  that  in  tha  interim  the  inttreft  remained 

to 


Id  him  who  made  the  furrender,  which  intereft  defcended  to  the  heir  who  it  leffor  to  the 
plaintiff,  and  that  he  well  might  enter  and  make  the  leafe  (being  but  a  year)  without  the  lord 'a 
licence,  or  without  ihewing  any  foecial  cuftom ;  and  the  acccptimce  of  toe  rent  by  the  hands  of 
acAuy  que  me  gives  not  any  iotcreft  unto  him,  until  this  furrender  he  prefented  in  coort ;  for  the 
cuftom  is  ftri£fc,  which  ought  to  be  obfcrved  |  but  they  held,  that  it  was  not  of  noeefflty  that  the 
parties  who  took  the  furrender  Jhouldprefsnt  it;  and  although  they  be  dead,  and  the  party  who 
made  it  is  dead,  yet  (as  the  cuftom  is  found)  if  it  be  presented  by  any  other  copyholder  taken  tmt 
next  court  is  held*  it  is  well  enough ;  and  he  may  thereupon  be  well  admitted.— >— Gilb.  Treat, 
of  Ten.  263.  cites  S.  C—  Supplement  to  Co.  Comp.  Cop.  69.  f.  3.  cites  S.  C  and  fays  it  was 
resolved,  that  the  kafe  for  years  was  well  made,  becaufe  before  fuch  time  that  the  prefentment 
was  made  in  court  of  the  furrender,  the  intereft  of  the  copyholder  did  remain  in  the  furrenderor, 
and  his  right  defcended  unto  and  upon  his  heirs  and  he  might  take  and  receive  the  rents  and 
profits  of  the  lands ;  for  that  no  perfon  can  have  a  copyhold,  or  a  copyhold  eftate,  but  fuch  a 
perfen  who  conies  into  the  fame  by  cuftom  of  the  manor,  viz.  by  admittance  of  the  lord,  which 

in  this  cafe  cefty  que  ufe  did  not  ao. Bridm.  49.  S.  C.  adjudged.*— 3  Buiffc,  214.  £U)fcwcll 

v.  Welih.  S.  C.  adjudged.— —Roll.  Rep.  41$.  pi.  3.  S.  C.  adjudged, 

8.  A  furrender  is  not  effectual  till  it  js  furrendered  in  court, 
per  Roll  Ch.  J.  Sty.  257*  Fafcl}.  1651,  in  tfint  pf  Sbana  v, 
Shann. 

(Y.  a)     Wapt    of   Presentment  Relieved    in  [    74  ] 

Equity. 

I.  A  Copyholder  en  marriage  agreed  to  fettle  on  the  wife  for 
**  lite,  but  did  not ;  after  he furrendered by  way  of  mort* 
.  gage  to  A.  for  money  lent,  and  then  furrendered  to  the  ufe  of 
his  will,  and  then  by  will  devifed  to  his  wife  for  life,  remain- 
der to  hi?  daughter  in  fee,  and  dies.  A's.  furrender  was  not 
prefented  at  the  next  court  t  but  the  wife  got  herfelf  admitted. 
The  wife  being  in  by  agreement  precedent  to  the  plaintiff's 
title,  the  Court  would  not  impeach  her  eftate,  but  as  to  the 
daughter,  her's  being  purely  a  voluntary,  eftate,  it  was  or- 
dered, that  unlefs  (he  would  pay  the  plaintiff  his  money,  he 
lhould  hold  and  enjoy  the  premifles  againft  her.  Ch.  Cafes 
170.  Trin.  22  Car.  2.  Martin  v.  Seamore. 

2.  Copyholder  in  fee  furrendered  to  the  ufe  of  mortgagee  And  com* 
in  fee,  and  became  bankrupt  before  prefintment9  and  there  never  fcmbk  al 
was  anv  prefentment  made ;  per  Cowper  Chanc.  though  the  %*££?' 
furrender  was  void  in  law  for  want  of  a  prefentment,  and  trufleefrr 
that  might  be  the  laches  of -mortgagee  in  not  procuring  it,  yet  the  fur- 
the  furrender  was  a  lien%  and  bound  the  land  in  equity,  and  **ffir' 
an  affignee  of  the  commiffioners  of  bankruptcy  ought  not  to  Byaitof 
be  in  a  better  cafe  than  the  bankrupt,  who  was  plainly  bound  parliament 
in  equity  by  this  defe&ive  conveyance.     2  Salt.  449.  pi.  2.  ^uaSS 
Mich.  3  Ann.  in  Cane.  Taylor  v.  Wheeler.  of  the 

manor,  aft 
farrenders  were  to  be  void  if  not  prefented  within  11  months  after  they  were  made,  and  in  this 
jafc  more  than  4  yearr  pafTed  before  it  was  prefented,  which  wai  after  the  copyholder  Weath ;  on 
a  bill  by  the  mortgagee  againft  the  af&gnees  and  the  heir,  it  was  decreed  by  lord  Cowper,  that 
defendants  pay  the  plaintiff  hit  principal,  intereft,  and  cofts,  or  to  be  forecfofid,  and  the  plaintiff 
to  be  admitted  to  hold  and  enjoy  againft  defendants,  a  Vern.  $64.  S.  C.  1 1  Nov.  1 706.—— 
%.  C,  cited  Wmi's.  Rep.  «8o..  St  C.  cited  a  Vern.  6t0>    ■       8.  C,  cited  per  Mi.  Vernon* 

Ch.  Free  $24.—$.  C  cited  Arg.  G.  Equ,  R.  14. 

Gj  (Z.a) 


74  Copp&oflfc 

(Z*  a)     What  Effeft  a  Releafe,  or  other  Deed,, 
will  have  as  to  Copyholders, 

Supplement  j#  T\  ELEASE  by  copyholder  to  one  that  pur  chafed  tht  fee  of 
to  Co.  IV,  fa  ior£  extinguishes  the  copyhold.     Le.  102.  pi.  145, 

73.7*8        pafch-  3oEliz.  B.R.  Wakefield's  Cafe. 

cites  S.C. 

■     ■  Per  Anderfon  contra;  butSnagg  feemed  to  think  it  did.  Cro.  E.  21.  pi.  t.  Trin.  25  Eliz« 

B.  Anon. Releafe  by  a  copyholder  to  the  lord  is  good ;  per  Twifden.  Keb.  808.  in  pi.  77. — 

Gilb.  Treat  of  Ten.  283.  cites  S.  C. 

Supplement  2.  If  a  man  is  admitted  to  a  copyhold,  and  is  a  copyholder 

Com°"co  *n  P°ffeffi°n>  f°  tnat  a  releafe  of  the  cuftomary  right  may 

*o.  cues°P"  enure  to  him,  and  becaufe  the  lord  is  thereby  at  no  prejudice, 

S.c. for  he  has  had  his  fine  upon  the  admittance  of  the  prefent 

SlTenTrCat*  tenant>  an(*  he  to  whom  the  releafe  is  made  is  in  by  title, 

x8o.  cites9  viz.  by  the  admittance  of  the  lord  the  releafe  enures  by  way  of 

S.  C— —  extinguijhment  of  the  right  of  the  copyholder,  and  is  a  bar  to 

Co.  Lnt.  nim  refolved.  4 Rep.  2 c.b. pi.  ii.  Pafch.  3iEliz.  B.R.  in 
$9,  60.  a.  r7    cjr.  7\     • 

s.P. accord-  Cale  or  Kite  v.  Queinton. 

ingly. 

S.  P.  Arg.  2.  firowal.  175.    ■        Cro.  J.  101.  pi.  32.  Whitton  v.  Williams  S.  F. 

3.  But  if  copyholder  be  ouftedhy  one  hy  tcrty  there  his  ren 
leafe  by  deed  to  the  difleifor  or  other  tort-feafor  does  not 

I  75  ]  transfer  any  right,  nor  bar  him,  firft  becaufe  he  has  not  any 
cuftomary  eftate  whereupon  there  leafe  of  the  cuftomary  right 
may  enure ;  and  2dly,  it  will  be  to  the  prejudice  of  the  lord  ; 
for  thereby  he  will  lofe  his  fine  and  fervices,  and  fo  it  is 
utterly  void.     Ibid. 

4.  Copyhold  interejl  cannot  be  transferred  by  any  ottyr  affurance 
than  by  copy  of  court  roll,  according  to  the  cuftom.  Co.  Comp. 
Cop.  50.  f.  36. 

Gilb.  Treat  5-  If  I  will  exchange  a  copyhold  with  another,  I  cannot  do 
©fTen.293.  it  by  an  ordinary  exchange  at  the  common  law,  but  we  muft 
cuesS.  C.     fur render  to  each  other's  ufe,  and  the  lord  admits  us  accord* 

ingly.     Co.  Comp.  Cop.  50.  f.  36. 

6.  If  1  will  devife  a  copyhold,  I  cannot  do  it  by  will  at  the, 

common  law,  but  I  muft  furrender  to  the  ufe  of  my  laft  will 

and   teftament,  and  in  my  will  I  muft  declare  my   intent* 

Co.  Comp.  Cop.  50.  f.  36. 

Gilb.Treat.  7#  ^  '  am  0UJ^  ty  a  copyholder,  a  releafe  made  to  him  is 
of  Ten.  293.  void,  becaufe  it  would  be  a  prejudice  to  the  lord;  and  be- 
citcsS.  C.&  fides,  there  is  no  cuftomary  right  upon  which  the  releafe  may 
that  no"  inure;  but  a  releafe  inuring  by  the  way  of  extinguijhing,  where 
eftates  can  no  prejudice  accrueih  to  the  lord,  will  ferve  to  drown  a  copy- 
pafsby  leafe  hold  right;  and  therefore  if  I  furrender  out  of  court  upon  con* 

thoufri/tiie'  dltton  to  tne  ufe  °f  J-  S.  and  the  prefentment  is  made  abfoluti 
leafe  br  by  in  court,  and  the  admittance  framed  accordingly ',  this  admittance 
furrender ;  an(j  prefentment  differing  from  the  effeft  of  the  furrender  are 
**■"»«&  *  both 


both  Toid ;  yet  becaufe  upon  the  admittance  the  lord  is  fatis-  cannot  en- 
fied  of  his  fine,  and  fo  nothing  at  all  prejudiced,  and  befides,  lar6c  a 
here  is   a   cuftomary  right  upon  which  the  leafe  may  be  l^1^ 
grounded  ;  I  may  by  a  releafe  at  the  common  law  fufficiently 
confirm  this  void  eftate.     And  fo  upon  the  fame  reafon,  if  I 
am  oufted  of  a  copyhold,  and  the  lord  admits  him*  according  to 
the  cuftom,  a  releafe  made  by  me  at  the  common  law  will 
extinguish  my  right ;  but  if  1  make  a  leafe  for  years  of  a  copy- 
hold, /  cannot  by  my  releaje  pafs  my  reverjion%  becaufe  this  re- 
leafe inuretb  by  way  of  inlargemtnt  to  transfer  an  intereft,  and 
not  by  way  of  extinguijbment  to  drown  a  right ;  but  my  way 
is  to  furrender  my  reverfion  into  the  hands  of  the  lord,  and 
he  to  grant  it  over  to  the  leflee.    Co.  Comp.  Cop.  50.  f.  36, 

8.  A  copyholder  furrendtred  upon  condition,  and  afterwards  Supplement 
by  deed  re  it  a  fed  the  condition  %  refolved,  that  this  is  good,  for  J?  CoV. 

3  .   .  J    ,.  •  111  1  •  Corap.Cop. 

a  right  or  condition  cannot  properly  be  determined  or  given  80.  f.  15. 
by  furrender,  or  otherwife  than  by  releafe.  Cro.  J.  36.  pi.  cit«s  c. 
ii#  Trin.  2  Jac.  B.  R.  Hall  v*  Shadbrook.  — .4  RcP- 

*  25.  D.  in 

cafe  of  Kite 
v.  Queinton,  S.  P. Co.  Litt.  59.  a.  S.  P. 

9.  If  there  are  tun  joint  copyholders ,  and  one  of  them  releafes  Het.  150. 
U  the  other y  this  is  good  without  any  furrender  or  admittance  JJ^'  ^    * 
ofhimtowhom  the  releafe  was  made,  becaufe  the  firft  ad-  Mortimer's 
xnittance  was  of  them,  and  every  of  them,  and  the  ability  to  Cafe,  s.  p. 
releafe  did  arife  from  the  firft  admittance.     Win.  3.  Pafch.  £™|  ^ 
19  Jac,     Wafe  v.  Petty.  per  Cur.7' 

10.  If  a  copyholder  releafes  to  the  lord,  it  extinguifhes  the  jo.  41,42. 

copyhold  though  it  be  contrary  to  the  nature  oPa  releafe  to  P1-,2-  Blc" 

give  a  poffeffion,   Hutt.  65.  Trin.  19  Jac.  in  Cafe  of  Blemer-  ^X"' 

Haflet  v.  Humberftone.  ftonc,  s.  c. 

&  s.  p. — 

Win.  66,  67.  Pafch.  11  Jac.  C.  B.  Haflet  v.  Hanfon,  S.  C. 

[     76      ] 

11.  If  a  roan  comes  into  a  copyhold  tortioufly,  and  is  ad-  V?/0^' 
mitted  by  the  lord,  and  afterwards  he  makes  a  leafe  for  3  J  £%£ 
lives,  which  is  a  forfeiture  of  his  eftate,  yet  if  he  that  has  tortioufly,  (\t 
the  pure  right  to  the  copyhold  releafes  to  the  wrong-doer,  it  fcelJ?8.  * . 
is  good  ;  for  till  the  lord  enters  he  is  tenant  in  fait ;  per  Yel-  Pittance, 
verton;  but  Walter  feemed  of  another  opinion,  and  therefore  eifethere- 
the  Reporter  fays  quaere  what  benefit  he  fliall  have  by  the  l*«fcwiii 
releafe.     Brownl.  149,  150.  Mich.  19  Jac.  T$Td 

commits  a 
fvfeiturt,  and  then  he  that  hath  right  rtUafes  to  Ain,  this  (hall  hinder  the  lord's  entry,  becaufe 
aow  he  hath,  a*  it  were,  another  eftate  ot  which  he  hath  committed  no  forfeiture ;  led  quaere. 
Gilb.  Treat,  of  Ten.  233. 

If  a  copyholder  be  oufted  fo  as  the  lord  of  the  manor  is  diffcifed,  and  the  copyholder  releafe* 
to  the  difleifor,  nihil  opexatur.    Le.  102.  pi.  135.  Pafch,  30  Eliz.  B.  R.  Wakeford's  Cafe. 

12.  Copyholder  is  ouftedy  and  fo  the  lord  difleifed,  and  the  4ReP-8^' 
copyholder  releafes  all  his  right  to  the  diffiifor,  and  dies*     His  p^b/ii 
heir  enters,  and  brings  trefpafs  again  ft  the  diffeifor,  who  pleads  £lis.  B.  R. 
Lis  franktenement,  and  by  the  court  the  releafe  is  clearly  £iicv* 

J  g  4  voii  au,won» 
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s.  P.  re-  void,  the  difleifor  never  being  admitted  copyholder.  Hetl. 
SKte*   'SO*  Micb-  5  Car-  c- B-  Mortimore's  Cafe. 

dijfeifor  has 

no  cufomary  eftate  on  which  the  rele&fe  of  the  cuftomiry  right  May  enure,;  and  alfo  it  will  be  pre* 

judicial  to  the  lord,  who  thereby  will  lo(c  hi*  fine  and  fervices- Gtlb.  Treat,  of  Ten.  180. 

cites  S.  C. Le.  10s.  pL  135.  Pafch.  30  Eli*.  B.  R.  in  Wakeford's  Cafe. Supplement 

to  Co.  Corop.  Cop.  73.  f.  8.  cites  S.  C. Gilb.  Treat,  of  Ten.  983.  cites*.  C.  &  S.  P.  and 

fays,  that  the  rcafon  of  this  teems  to  be,  that  though  a  releafe  cannot  in  its  own  nature  pad  away 
a  pofleltion,  yet  it  may  amount  to  a  fignification  of  the  tenant's  mind  to  hold  the  land  no 
longer ;  for  a  copyholder  is  a  tenant  at  will,  and  therefore  though  the  pofleilion  be  not  granted, 
any  thing  amounting  to  a  determination  of  the  copyholder's  will  is  fufficient  to  extinguish  his 
copyhold,  but  no  right  to  a  copyhold  eftate  U  extuiguimed  by  feleafc,  but  where  the  perfon 
that  hath  the  copyhold  eftate  comes  to  it  rightfully,  becaufe  of  the  prejudice  the  rightful  lord 
would  be  at,  for  in  this  cafe  he  would  lofe  in  his  damages  againft  the  difleifor,  the  fine  due  for 
admittance,  and  there  would  be  a  tenant  brought  in  againU  his  will,  and  an  eftate  or  will,  grant* 
able  by  lurrender  only,  pais  by  deffeifin  and  rcleafe,  . 

13,  Releafe  to  a  tenant  in  pofleffion  by  a  wrongful  title, 
by  a  feme  covert  in  court,  who  was  examined  fecretly  bv  the 
ftew?rd,  there  need  no  new  admittance,  2  Show*  83.  pl«  70% 
Mich.  31  Car.  2.  B.  R.  Stone  y.  Extotu 

(A.  b)    Pleadings.     Surrenders, 

le.  sty.      I.  pLEA  in  ejedment  that  the  lands  were  copyhold,  and 

Blagrave  v.        *     that  B.  the  tenant  furrtndertd  them  into  tht  hands  of  A* 

bluad orM-"  th'JlwMrd  to  the  ufe  of  C.  the  defendant,  and  that  C.  was 

mr/  J  r  "  accordingly  admitted.     B.  replug  and  concludes  with  abfque 

hoc  that  A.  was  fteward.    Held  to  be  no  good  iflue,  for  it 

Jhould  be  abjque  hoc  thai  B.  made  any  furrender.    Cro.  E*  260* 

pi.  45.  M.  33  and  34  Eliz.  B.  R.  Wood  v.  Butts* 

2.  This  is  the  general  cuftom  of  the  realm,  that  every  copy- 
holder may  furrender  in  court;  and  need  not  allege  any  cuf- 
tom therefore.  Sp  if  out  of  court  he  furrender  to  the  lord  him- 
x  felf  he  need  not  allege  in  pleading  any  cuftom,  but  if  he 
furrender  out  of  court  into  the  hands  of  the  lord,  by  the  hands 
of  2  or  3  Wc .  copyholders,  or  by  the  hands  of  the  bailiff  or 
reive  &c*  or  of  any  other,  thefe  cuftoms  are  particular,  and 
therefore  he  muft  plead  them,    C.  Litt.  59.  a. 

L77  ]  3»  A.  covenanted  to  furrender  to  B.  copyhold  land  upon  re- 
68.  queft  \  B.  affigned  a  breach,  that  he  did  not  furrender  it  into 
\idC  d^and  '*'  hands  of  two  tenants  of  the  manor,  this  is  not  fufficient,  for 
jiyiitwat  lie  may  furrender  it  into  the  hands  of  the  lord,  or  in  court, 
fo  refoivcd  and  the  furrendering  into  the  hands  of  two  tenants,  is  only  a 
PafciiR"  particular  way.  Sty.  107,  Trin.  24  Car*  B.  R.  Freeborn  y* 
Car!  in9c*fe  rurchafe, 

of  Sims  v. 

Lady  Smith.— Sty.  107.  cites  9  Car.  Sims  y.  Walken 

4.  In  replevin^  the  defendant  made  cognizance,  for  that  Af. 
was  feiftd  in  fee  of  a  clofe9  parcel  of  the  manor  of  L.  which  cloji 
he  demifed  to  R.  for  99  years,  and  being  feifed  of  the  rever/iom 
according  to  the  cuftom  of  the  manor,  (omitting  ad  voluntatem 
dominij  he  fur  rendered  it  into  tbi  bands  of  the  lord  according  H 

tb$ 


\ 


I 


I 


COppfyfflU  77 

At  cuftom  &c.  and  upon  a  demurrer  it  was  adjudged,  that  the 
cognizance  was  inefficient ;  for  the  alleging  that  M.  was 
feifed  in  fee  fecundum  confuetudinem  manerii,  without  fay- 
ing ad  voluntatem  domini,  muft  intend  it  a  freehold)  which 
could  not  be  conveyed  by  furrender  in  court  and  admittance, 
without  a  fpecial  cuftom  to  pafs  them  in  that  form.  2  Vent* 
143.  Hill.  iJcaW.iM,  in  C.  B.  Rogers  v*  Bradley. 

[B,  b]     Copyhold.    Admittance.    In  what  Cafes  ThisiaRotr 
the  Eftate  ftiall  be  in  the  [Per/on  who  has  tie  in'foTi*! 
Right  to  be  admitted]  Tenant  before  Admit- 
tance. 

[1.  I F  the  cuftom  of  a  manor  be,  that  the  wife  of  every  copy-  •  Hutt.  18. 
*■  holder  for  life  /hall  have  her  free-bench of  the  tenement  Trin.6.  Jac. 
of  her  hufband,  dum  cafta  &  fola  vixerit  after  the  death  of  ^J£*    xlie 
the  baron,  the  law  cafts  the  eftate  upon  the  wife,  fo  that  {he  claimed  her 
frail  have  the  eftate  before  any  admittance;  and  may  make  fret  buck, 
aleafefor  a  year  as  another  copyholder  may.  Tr.  16.  Ja.  **j/J2££- 
B.  R.  between  *  Jurdan  and  Stone,  agreed  per  totam  Curiam  ud>  which 
upon  evidence  at  the  bar,     Hobarts  Reports  244.  between  thefleward 
+  Howard  and  Bart  let  y  per  Curiam;  and  there  cited.  P.  16  J.  ^hewupim 
I]  Rennington's  Cafe  adjudged.]  fa  brought 

an  eject- 
ment, and  whether  the  a&on  lay,  (he  not  being  admitted  (for  it  was  agreed  that  00  fine  waa 
doe)  waa  the  queftion.  Rcfolved,  that  her  eftate  arifes  out  of  that  of  her  hufband 's  eftate,  and  if 
her  admittance  had  been  Decenary,  (he  did  all  in  her  power  to  procure  it,  and  were  mm  efiate  is 
crested  h  cmjtcn,  tkMtJkaU.be  am  admittance  in  law. 

f  Hob.  i8i«  pJ.  aa 8.  S.  C  that  this  eftate  U  caft  upon  her  and  vefted  by  law.— —2  Ron 
Hep.  178.  Trio.  18.  Jac  B,  JL  Walter  v.  Bartlect  S.  C.  but  S.  P.  does  not  clearly  appear.—— 

Cro.  J.  573.  Waldoe  v.  Bartlett,  S.  C.  and  S.  P.  fcems  to  be  admitted. Palm.  111.  Waldor 

v.  Barkley  SL  C  and  S.  P.  fcems  to  be  admitted. 

I  Noy  29.  Rennington  ▼.  Cole  S.  C.  and  S.  P.  adjudged.    Becaufe  no  fine  is  due  to  the  kid* 

2*  The  heir  of  a  copyholder  may  enter  and  have  an  atlion 
§f  trefpafs  before  admittance.  A  defcent  Jhall  not  bind  the  heir  of 
a  copyholder*  He  may  furrender  unto  a  ftranger  before  admit- 
tance. Supplement  to  Co.  Comp.  Cop.  71.  f.  5.  cites  4 
Rep.  [23.  b.  Trin.  26  Eliz.  B.  R.]  Clark  v.  Pennyfeather. 

3.  A  copyholder  furrendered  to  the  ufe  of  J.  S.  and  the  Supplement 
lord  of  the  manor,  without  any  reajbnable  caufe,  refufed  to  admit  comp  con. 
him;  adjudged  that  he  cannot  enter  without  a  fpecial  cuftom  79.  f.  6. 
to  warrant  it,  for  till  admittance  the  furrenderor  continues  cites  S.C 
in  pofleffion.  Cro.  £.  349.  pi.  25.  Mich.  36  or  37  Eliz.  Berry 

r.  Green. 

4.  Surrenderee  before  admittance  has  neither  jus  in  re,  nor  [     78    ] 
adrem9  nor  has  he  any  remedy  if  the  lordrefufes  to  admit ;  per  aBuift.336, 
Holt  Ch.  J.  Show.  87.  cites  Cro.  J.  368,  [pi.  Pafch.  13  Jac.  ^  ": 
B.R.J  Ford  v«  Ho&ins,  M0.84a.pi. 

1137.  S.C* 
rcfolved  accordingly. 

5.  Cuftom 
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Supplement  £.  Cuftom  &V.  ftaf  *  copyholder  might  furrender  out  of  court 
Comp  Cop.  tn*°  ^  ^an^s  if  two  cuftomary  tenants,  to  the  ufe  of  another \  and 
yc.  f.  4.  that  at  the  next  court  the  furrenderee  ufed  to  be  admitted ;  a  fur- 
cites  S.  c.  render  was  made  into  the  bands  of  the  Jleward  out  of  the  court, 
*n  refolved  ^ut  t he  party,  to  whofe  ufe  it  was  made,  died  before  the  next 
in  this  cafe,  court',  it  was  infrfted,  that  he  dying  before  admittance,  he 
that  he  wai  cannot  be  faid  to  be  a  copyholder  within  the  cuftom,  and  by 
holderwn£  confequence  cannot  be  poffefled  of  the  copyhold  eftate ;  and 
inthecuf-  if  fo,  then  the  heir  of  the  furrenderor  is  in  by  defcent,  and 
10m ;  for  by  fhan  hold  by  the  copy  of  his  anceflor  ;  Roll  Ch.  J.  faid,  that 

thc  a<thelt"  tn,s  ca^e  ^^ers  fr°m  tne  cafe  of  furrendering  into  the  hands 
furrenderee  of  tenants,  for  it  is  into  the  hands  of  the  fteward  out  of  court, 
Hathnopof-  which  is  good,  and  that  the  lord's  acceptance  of  his  rent  is  an 
^hciri*"1  admijfion;  but  Bacon  doubted ;  fed  adjornatur.  Sty.  145, 146. 
inby*e-      Mich.  i4Car.  Barker  v. Denham. 

fcent,  and 

holds  by  the  copy  of  his  anceftor,  and  fo  the  ceftuy  que  ufe  is  not  a  perfect  nor  compleat  copy- 
holder, and  it  may  be  compared  to  the  cafe  where  a  man  makes  a  feoffment  in  feeiof  lan4*>  and 
makes  livery  within  the  view,  it  is  no  perfect  livery  till  he  doth  enter  into  the  lands,  but  the 
feoffor  may  punifh  a  trefpafs  there  done  in  the  interim,  for  it  is  but  inchoatum  until  he  enter ; 
?nd  fo  it  is  in  cafe  of  a  copyholder,  the  furrender  is  but  qua&  inchoatum,  as  before,  till  he  be 
admitted  to  the  copyhold. 

6.  A  furrenderor  of  copyhold  land  continues  feifed  till  the,  ad* 
mittanct  of  the  furrenderee,  and  the  perfon  to  whofe  ufe  the 
furrender  is  made  is  not  cefty  que  ufe  in  the  mean  time,  but 
when  admitted  he  is  in  by  grant  from  the  lord ;  per  Holt 
Ch.  J.  Wms's  Rep.  17  Hill.  1700.  B.  R.  in'Cafe  of  Filher  v. 
Wigg. 

7.  In  the  cafe  of  a  furrender  to  the  ufe  of  A,  the  lands 
were  found  to  be  furrender  ed  into  the  hands  of  the  lord  himfelf  in 
full  court,  and  that  the  lord  affejfeda  fine  upon  the  furrenderee, 
but  never  admitted  him  ;  adjudged  per  tot.  Cur*  that  the  heir  of 
the  furrenderee  had  no  title,  for  that  the  title  of  the  furren- 
deree is  wholly  by  the  copy  of  the  court  roll  made  from  the  entry 
upon  the  court  roll,  which  before  admittance  cannot  be;  but 
in  cafe  of  a  defcent  the  heir  may  furrender  before  admittance^ 
becaufe  he  has  a  title  by  defcent,  but  the  lord  in  this  cafe 
ftiall  have  a  fine.  11  Mod.  73.  pi.  4.  Pafch.  5  Ann*,  B.R« 
Brown  v.  Dyer. 

[B.  b.  2]  In  what  Cafes  the  Eftate  (hall  not  [be 
out  of  Surrender  till  Preferment,  or  Admittance 
of  Surrenderee.  ] 


mittance  upon  the  furrender,  and  the  youngeft  fon  firft  enters, 
the  eldeft  cannot  juftify  his  entry  upon  hinx  before  admittance, 
M.  10  Ja.  B.  R.  adjudged.] 

a*  if 


[!•  If  a  copyholder  furrender s  out  of  court  into  /fo  £*ftA  */*  TMsinRolt 
tenants*  according  to  cuftom,  to  the  ufe  cf  another ;  before  this  pi?***'*** 
furrender  is  prefented  at  the  next  court,  or  any  admittance  Bridgm. 
of  him  to  whofe  ufe  this  furrender  is  made,  the  eftate  continues  49.  r/ofett 
in  the  furrenderor.     Mich.  14  Ja.  B.R.  between  Ftofwel,  and  £  c/Ind 
}VelJb,  per  Curiam.]  cVooke, 

Doderidge, 
tod  Haughton  J-  agreed  theS.  P.— 3  Bui  ft.  214.  S.  C.  adjudged,—- — Godb.  *68.  pi.  373. 

S.  C.  adjudged,  that  a  leafe  made  by  the  heir  of  the  furrenderor  was  good. Cro.  J.  403.  pL 

1.  S.  C.  adjudged.— —  S,  C.  cited  Bridgm.  83,  84.— -S.  P.  admitted.  Arg.  Sty.  146. 

[3.  But  in  that  cafe,  if  the  lord  admits  ceftuy  que  ufe  for  This  in  Roll 
his  tenant,  and  accepts  the  rent  from  him  as  his  tenant ,  the  ejiate  l^}lt  '££ 
fhall  he  in  him,  before  any  prefentment  of  the  J aid  furrender  at  the  that  the 
next  court  by  the  tenants,  becaufe  the  lord  is  not  at  any  pre-  words  (an4 
judice  by  this,  being  fatisfied  his  duties,  which  is  the  caufe,  J^ouW  be 
that  the  eftate  is  not  in  the  ceftuy  que  ufe  upon  a  furrender  (by  accept. 
before  admittance,     Mich.  14  Ja.  B.  R.  between  Fr  of  we  11  and  anceof.) 
Mljb,  per  Curiam.]         '  ;£<*£ 

S.  C.  agreed, 
that  if  the  lord  takes  knowledge  of  the  furrender,  and  accepts  the  cuftomary  rent  as  rent  due 
from  the  tenant  being  admitted,  this  (hall  amount  to  an  admittance ;  but  otherwife  if  he  accept* 

h  at  a  duty  generally. 3  Bulft.  214  &c.  Rofewell  v.  Welfhe  S.  C.  and  S-  P.  admitted. 

——Roll  Kep.  415.  4*6.  S.  C.  and  S.  P.  by  Haughton  J.  accordingly,  but  Doderidge  and 

Crooke  e  contra. Bridgm.  52.  S.  C.  and  S.  P.  by  Haughton  J,  but  the  others  contra.— — 

Cro.  J.  403,  pi.  1.  S.  C.  adjudged  for  the  heir  of  furrenderor.-— -Supplement  to  Co.  Com  p. 
Cop.  69.  C  3.  cites  S.  C  fays  it  was  doubted  by  the  juftices,  but  not  refolved  whether  the  ac- 
ceptance of  the  rent  by  the  lord  at  the  hands  of  the  cefty  que  ufe  did  amount  to  an  admittance  or 

not. S.  P.  admitted,  arg.  a  Sid.  61.— Gilb.  Treat,  of  Ten.  s66.  cites  the  fame  cafes,  and 

fays,  if  we  look  into  the  reaion  of  the  thing,  we  may  conclude,  that  any  thing  that  exprefles  the 
lord's  confent  to  the  furrender,  (liquid  amount  to  an  admittance ;  for  it  is  his  confent  only  that 
is  requifite  after  the  furrender,  to  make  the  furrenderee  a  tenant ;  and  what  matter  is  it 
-whether  that  be  done  by  t  dominus  conceflit  &  admiffiis  eft,  or  by  any  a&  that  amounts 
to  as  much? 

4.  If  a  copyholder  furrender s  his  land  to  the  ufe  of  J.  S.  and 
the  lord  grants  the  fame  to  J.  S.  accordingly,  anrl  thereupon  he 
enters,  yet  he  is  no  good  copyholder  till  he  be  admitted,  but 
if  y.  S.  appears  at  the  lord's  court,  andpaffes  on  the  lord's  homage, 
or  the  lord  accepts  his  rent  or  his  fine  for  the  fame  copyhold, 
then  he  is  become  a  good  copyholder  without  any  further 
admiifion.    Calth.  Reading  63. 

(C.  b)  In  whom  the  Eftate  fhall  be  faid  to  be 
before  Admittance  of  Surrenderee,  and  whe- 
ther, when  admitted,  he  fhall  be  faid  in  by 
the  Lord  or  by  Surrenderor. 

I.  TTI7HEN  a  copyholder  furrender s  to  the  ufe  of  another,  and  Gilb.Trrat. 
**     the  lord  admits  him,  he  is  in  by  the  furrenderor.  Re-  of  Ten.  241. 
folved.    4  Rep.  27.  b.  pi.  15  Trin.  26  Eliz.  B.  R.  Taverner.  ^Tfaysl  . 

V.  Cromwell.  that  this  be- 

ing fpoke  (b 
generally  cannot  by  any  fair  conftru&ion  but  extend  to  all  furrendcrs,  either  by  tenant  tor  life  or 
a*  foe;  b*  that  in  the  cafe  of  Kj*c  v.  Load  [Loo  x*]  it  is  adjudged,  that  if  a  copyholder  for 

life 
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life  {urrendersto  the  u£  of  another  for  life,  who  is  accordingly  admitted,  that  he  U  in  from  the 
lord,  and  not  from  the  furrenderor/  [See  [P.  5]  pi.  3.  and  the  notes  there]  but  Ld.  Ch.  B. 
Gilbert  fay*,  qua»re  well  of  this  matter;  for  the  tenant  tor  life  has  not  fuch  an  eftate  as  to  be  al- 
lowed to  grant  for  life  to  another ;  but  when  a  copyholder  in  fee  furrenders  to  the  ufe  of  another 
for  life,  be  is  in  quafi  by  the  copyholder;  this  is  againft  Lord  Coke,  and,  as  k  fcems,  againft. 
jcafon,  for  the  lord  is  but  an  inftrument  to  convey,  therefore  he  is  compellable  to  grant  accord- 
T  80  1  'nS*°  tnc  furrender,  and  no  charge  by  him,  while  it  is  in  his  hands,  (hall  be  of  any 
L  J   force,  and  he  that  furrendered  fliall  pay  the  ferviccs,  and  the  words  of  Coke  are 

general,  that  he  (hall  be  in  by  the  copyholder  in  admittances  upon  furrender ;  yet  Coke  fays  in 
another  place,  that  by  the  furrender  to  the  lord  out  of  court  the  eftate  pafleth  to  the  lord  under 
a  fecret  condition,  that  it  be  prefented  at  next  court ;  but  it  hath  been  adjudged  fince,  that  by 
furrender  to  the  lord  by  the  hands  of  two  tenants  nothing  pafled.  but  the  intercft  remained  in  him 
that  made  the  furrender,  and  there  can  be  no  difference  where  the  lord  takes  himfelf  by  the 
hands  of  two  tenants,  and  if  it  be  in  the  lord,  how  can  the  copyholder  pay  the  fervtccs,  or  take 
the  profits  after  furrender,  or  make  another  furrender  ? 

.?£**$  IP-  b]  Wbat  Perfons  may  enter  before  Admit- 
fQi.  $02,         tance,  and  bow  they  ihall  be  feifed  of  it,  and 

in  what  Manner  it  ihall  defcend. 

Mich.  a|  [1,  /~*0.  4.  Brown  22.  b.  refolved,  that  if  a  cuftomary  eftate 
Cb*  they'd  °^  inheritance  defcends  to  the  heir  he   may  before 

rcfoiution.    admittance  inter,  and  take  the  profits.] 

—^■Adjudged 

occcordingly,  and  that  he  may  bring  trefpafs  before  admittance.  4  Rep.  23  b.  pi.  7.  Trin.  96 
JEliz.  B-  R.  the  lft  refoJution  in  cafe  of  Clarke  v.  Pennyfeather,— Noy.  172.  Simpfon  v.  Gibliar. 
6.  P.  Arg.  and  the  better  opinion  of  the  court  feemed  to  be  fo.— Lane  ao.  Patch.  4  Jac.  in  the 
Exchequer,  S.  P.  admitted  by  all  the  barons. 

Mo.ia5.pi.  [2.  Co.  4.  Browne  22.  [b.]  adjudged,  that  there  fliall  be  a 
iaag  RTrin.  P^pffiofratris  before  admittance.] 

*3  Eli  a. 

Anon,  feems  to  be  S.  C.  the  copyholder  had  granted  a  leafc  for  1 2  years  by  licence  rendering 
rent,  and  died,  leaving  a  fon  of  two  months  old  and  a  daughter  by  one  Venter,  and  a  daughter 
by  another  Venter.  The  death  of  the  father  was  prefented,  and  that  the  fon  is  heir,  and  his  age. 
Afterwards  the  fon,  (before  any  rent  day  incurred,  or  any  admittance  to  the  copyhold,  for  any 
guardian  afligncd)  died.  Adjudged  that  the  eldeft  *  daughter  is  folc  heir,  and  that  the  defcent 
of  the  revernon  upon  the  leafe  for  years  before  day  of  payment  of  the  rent  is  pofleflio  fratrit 

qti*  facit  fororem  effe  hxredem. Co.  Comp.  Cop.  53.  f.  41.  S.  P.  and  cites  S.  C.  Untiftke 

leafe  had  been  determined  living  the  fin  by  the  firjl  Venter,  and  afterwards  he  had  died  before  any 
attual  entry  made,  the  law  would  have  fallen  out  otherwife,  becaufe  there  was  a  time  when  he 

might  have  lawfully  entered.-— 4  Rep.  at.  pi.  1.  Browne's  Cafe  fays,  that  the  copyholder 

had  iftue  a  fon  and  a  daughter  by  one  Venter,  and  a  fon  by  another  Venter,  and  died,  and  then 
the  elded  fon  died  before  admittance,  and  adjudged  that  the  land  (hall  defcend  to  the  daughter 

of  the  whole  blood. [And  it  feems  that  the  cafe  in  Moor  as  above  is  mifprinted  in  the  ftating 

of  it.]  Co.  Comp.  Cop.  51.  f.  41.  and  Supplement  7 1.  f.  2,  cites  S.  C,  according  to  4  Rep. 

ut  fupra. 

*  The  poflcflion  of  the  termor  mall  be  the  pofleffion  of  the  heir.    D.  291.  b.  Marg.  pi.  69* 
cites  it  as  adjudged  23  Eliz.  Rot.  2229.  Holmes  v.  Facie. 

in  what  [3.  D.  12  EI.  291.  69.  accordingly  by  two  juftices,  arffl 

ftf]\  bhCTC  tnere  a^°  lt  was  ne^  DY  two  juftices,  that  where,  after  the 
potTeflio  death  of  the  father,  the  copyhold  defcends  to  the  fon,  within} 
fratris.  See  age,  and  the  cuflody  ef  the  land  is  committed  to  bis  mother  by  the 
™orc  *l  lord  during  his  nonage,  who  enters,  and  after  the  fon  dies  be~ 
I  .ej     ra.  ^^  ^  admittance,  yet  this  fojfeffion  of  the  mother,  as  g uar* 

dian9  gives  the  aclual  poffefjion  to  thofon9  and  therefor t  his  Jifltr 

of  the  half  blood  cannot  bo  heir  to  him.] 

4*  J\«  JB» 


4*  R.  B.  furrendered  to  the  ufe  of  himfelf  and  bis  tui/t  M.  Supplement 
without  limiting  any  eflate,  if  the  lord  makes  admittance  to  M.  to  Co. 
and  R.  and  to  the  heirs  of  R.  this  is  but  an  admittance  to  ^™lP^Cop* 
them  for  their  lives,  the  reverfion  over  to  R.  B.  and  the  re-  cites  s.  c. 
verfion  doth  not  remain  in  the  lord,  the  furrender  into  his  for  after  th« 
hands  is  general.    4  Rep.  29.  b.  pi.  18.  the  third  Refolution  £mi£en£ 
in  Cafe  ot  Banting  v.  Lepingwell.  him  who  * 

made  the  furrender,  and  not  by  the  lord. 

I  8l   1 

5.  Copyholder  in  fee  having  ijfut  two  font,  R.  and  7*.  fur-  cro.E.690. 
rendered  his  lands  to  the  ufe  of  R.  for  life,  and  afterwards  to  the  j^1^ 
ufe  of  T.  in  fee,  both  the  fons  T.  being  within  age,  furrendered  Fortipan." 
the  lands  to  the  ufe  of  IV.  in  fee,  who  was  admitted,     R.  and  T.  S.C.  adjudge 
died,  but  T.  left  iffue  A.  who  was  admitted,  and  entered  upon  JVm  jl^wftu 
the  furrenderee;  and  it  was  adjudged  lawful,  and  that  he  for  a  fur-* 
fhould  not  be  put  to  his  plaint  in  the  nature  of  a  dum  fuit  reader  u 
infra  aetatem.    Le.  95.pl.  124.  Hill.  30  Eliz.  B.  R.  Knight  ^J^L 

V.  Footman.  matter  of 

fad  and  no  higher,  and  may  bring  trefpaft  before  admittance, 

6.  Though  the  heir  be  not  admitted,  yet  he  may  enter  and  it  was  ad- 
tate  the  profits,  and  make  a  leafe  according  to  the  cuftom,  or  m«ted  by 
bring  an  aftion  of  trefpafs  againft  him  that  difturbs  him;  but  *onfeth^if 
if  the  lord  require  his  fine  or  his  fer vices,  and  the  heir  re-  a  co'py- 
fufed  to  do  them,  this  may  be  a  forfeiture  of  his  copyhold,  holder  fur- 
but  until  lawful  feiftn  made  by  the  lord  (becaufe  it  belongeth  to  £t^ rfa 
him)  the  heir  may  intermeddle  with  the  pofleffion,  albeit  he  younger  fan 
be  not  admitted  by   the  lord  where  it  is  an  eftate  of  in-  «d  dies, 
heritance  bv  the  cuftom.    Poph.  39.  Hill.   36  Eliz.  B.  R.  J^SEST 
Bullock  v.  Dibley.  bring  an 

adion  till 
admittance ;  but  if  the  copyholder  had  defcended  to  the  heir  he  might  have  an  a£hon  before  ad- 
mittance.   Lane  ao.  Paich.  4  Jac.  in  the  Exchequer,  Anon. 

7.  A  copyhold  was  granted  to  A.  and  his  wife  and  their  Cro.  E.90. 
heirs.    A.  dies.    The  wife  dies.    The  lord  admits  a  ftranger.  5£mpan? 
The  heir  of  the  wife  enters  and  brought  trefpafs  againft  the  s.  P.— 3" 
ftranger,  and  held  good  without  admiffion.     Noy.  17  a,  Sim-  Bulf.  ai6\ 
fon  v.  Gillion.  £V*£ 

nyfeather. 

8.  If  copyholder  furrender s  to  B.  and  the  fteward  will  not  ad-  Supplement 
mit  him,  and  B*  enters  and  occupies  the  land,  and  the  lord  brings  j°  Co-' 
eje&ment^  B.  though  not  admitted,  may  plead  Not  Guilty,  7,™^.* 
and  fhall  have  a  verdt&,  quart  rationem,  for  in  refpe&  of  the  cites  s.  C. 
pofleffion  it  feems  the  lord's  title  is  eldeft ;  for  his  title  to  the  J*1*'*1  Qjail 
freehold  is  good  and  lawful,  and  confequently  to  the  profits  alinftihe 
of  the  freehold,  unlefs  another  can  make  title  to  the  profits  lord  be- 
which  in  this   cafe  feems  difficult  without  an  admittance.  <»ufe  h«  *• 
Quaere  if  the  reafon  is  not  that  the  lord  is  particeps  criminis  ^mSt* 
fuppofing  him  not  to  fuffer  the  fteward  to  admit  B.     Yelv.  becaufe  it 
16.  Mich.  44  &  45  Eliz.  B.  R.  Arnold  v.  George.  twded\hTt 

Che  lord  would  not  fcficr  the  fteward  to  admit  him,    [And  lord  Coke  makes  no  quatre 


of  it.] —  GHb.  Treat,  of  Ten.  273.  cites  S.  C.  and  takes  notice  of  a  hota  there,  viz.  that  tht 

furrcnder,  was  but  of  a  copyhold  to  him,  &.  tribus  aflignati*  fuis,  fo  that  by  his  death  the  eftat* 
in  the  copyhold  determined  Sec.  This  is  a  very  ftrange  report,  for  the  quaeres  and  reafons  of  the 
cafe  confound  it,  and  the  Lord  Ch.  Baron  fays,  it  feems  to  me,  that  the  reafon  of  the  cafe  was, 
becaufe  that  after  the  furrender  the  eilatc  continued  in  the  furrenderor,  and  not  in  the  lord ;  and 
lb  the  poffeflion  of  the  furrenderee  was  illegal  againft  the  furrenderor;  yet  it  was  good  againft 
every  body  elfe,  and  fo  againft  the  lords  leflee  ;  for  when  the  lord  refufes  to  admit,  the  way  is  to 
compel  him  in  chancery,  and  no  ad  ion  upon  the  cafe  lies  againft  the  lord  for  non  admittance. 
It  is  faid  in  Lex  Cud.  158.  that  an  a&ion  lies  for  the  furrenderor;  fed  quaere;  indeed  the  reafon 

given  was,  becaufe  the  furrenderee  hath  no  intereft  which  the  furrenderor  hath. The  lord 

of  a  manor  has  that  prerogative  in  his  copyholds,  that  np  ftranger  can  be  his  tenant  thereof,  with- 
out his  fpecial  affirm,  and  admiffion,  and  for  that  caufe  a  copyholdjkail  mt  be  liable  to  any  execu* 
thus  ofjlatutcs  or  recognizances,  neither Jhall  be  ajets  in  debt  or  formedon,  neither  is  contained  in 
any  of  the  ftatutcs  aforenamed ;  for  if  it  were,  then  mould  the  lord  be  forced  to  have  a  copy- 
holder whether  he  will  or  no,  which  is  againft  the  nature  of  a  copyhold  ;  and  therefore  a  ftranger 
can  never  enter  though  a  furrender  made  to  his  ufe  be  accepted /except  he  be  admitted  tenant,  but 
miherwife  of  the  heir,  for  he  may  enter  and  take  the  profits  before  the  admittance  after  the  death 
of  his  father.    Calth.  Reading,  61,  62. 

[     82     ]       9.  Lord  of  a  manor  feifes  a  copyhold  without  caufe ,  and  grants 

Supplement  //  to  J.  S.  in  fee.     J.  S.  died  feifed,  and  his  heir  is  admitted. 

Com°  Co     ^e  ^r^  C0Pyh°lder  dies,  and  his  heir  enters  and  furrenders 

71.  f.  5.       to  the  life  of  a  ftranger.    Refolved,  that  a  defcent  of  a  copy- 

catetS.C.     hold  {hall  not  take  away  the  entry  of  another  copyholder 

that  has  right,  and  that  the  heir  entering  without  admittance  his 

entry  is  lawful,  and  being  in,  his  furrender  is  good  before 

admittance.    Cro.  J.  36.  pi.  10.  Trin.  2  Jac.  B.  R.  Joyner 

v.  Lambert. 

10.  Thefe  admittances  upon  furrender  differ  from  admittances 
upon  defcents  in  this,  that  in  admittances  upon  furrender  no* 
thing  is  veiled  in  the  grantee  before  admittance,  no  more  than 
in  the  voluntary  admittances ;  but  in  admittances  upon  de- 
fcents the  heir  is  tenant  by  copy  immediately  upon  the  death 
of  his  anceftor,  not  to  all  intents  and  purpofes,  for  perhaps 
he  cannot  he  fworn  of  the  homage  before,  neither  can  he  maintain 
a  plaint  in  the  nature  of  an  affife  in  the  lord's  court  before,  becaufe 
till  then  he  is  not  compleat  tenant  to  the  lord,  no  farther 
forth  than  the  lord  pleales  to  allow. him  for  his  tenant.  Co* 
Comp.  Cop.  53.  f.  41. 

11.  And  therefore  if  there  be  grandfather y  father,  and  fon, 
and  the  grandfather  is  admitted,  and  dies ,  and  the  father  enters, 
and  dies  before  admittance,  the  fonjhall  haVe  a  plaint  in  the  na* 
ture  of  a  writ  ofaiel,  and  Hot  an  affife  of  mortdancefter ;  fo  that 
to  all  intents  arid  purpofes  the  heir,  till  admittance,  is  not 
compleat  tenant,  yet  to  moil  intents,  efpecially  as  to  ft  rangers, 
the  law  takes  notice  of  him  as  of  a  perfeft  tenant  of  the  land 
inftantly  upon  the  death  of  his  anceftor,  for  he  may  enter  ints 
the  land  before  admittance,  takes  the  profits,  punijh  any  trejpafs 
done  upon  the  ground,  furrender  into  the  hands  of  the  lord  to 
whofe  ufe  he  pleafes,  Satisfying  the  lord  his  fine  due  upon  the 
defcent,  and  by  eftoppel  he  may  prejudice  himfelf  of  his  in- 
heritance.   Co.  Comp.  Cop.  53.  f.  41. 

£Le«3i7«  12.  The  heir  may  recover  in  ejedment  upon  his  anceftor's 
GIwctv!  a(lmittance.  Vern.  R.  392.  pi.  364.  Hill.  1685.  in  Cafe  of 
Cope — -    Dancer  v.  Evett. 

he.  100. 

JUmney  v.  £vc*        1       N.  Ch.  R.  107.  Arg. 

[E.b] 
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[E.  b]     What  fliall  be  faid  an  Admittance.       ?*■"** 

*■  J  is  letter  (X) 

in  fol.  505. 

1 I.  I F  a  copyholder  in  fee  furrenders  to  the  ufe  of  another,  and  after \  •  Cro.  E. 

*  at  another  court  ceftuy  a  que  ufe  the  fur  render  was,  fur-  5°4»  P1-  29» 
renders  the  land  to  the  ufe  of  another,  this  fhall  enure  as  an  ad-  5?cEjj£8  & 
mittance  upon  the  fir  ft  furrender,  and  after  as  a  furrender;  b.  r.  Gyp. 
for  by  the  accept  and  of  the  furrender  he  is  admitted  to  be  tenant.  Pin  v«  J*111- 
Dubitatur,  38.  39  Eliz.  B.  R.  between  *  Keping  and  Burning,  Jj^fJ^ 
Pafch.  4l  Eliz.  B.  R.  in  f  Calchin's  Cafe,]  der  in  thia 

cafe  was 
nade  by  a  remainderman  in  fee,  where  the  tenant  for  life  had  been  admitted ;  and  Popham  faid, 
that  tenant  for  life  and  he  in  remainder  have  but  one  eftate  in  law,  and  therefore  the  admittance 
of  the  one  fhall  fcrve  for  the  other ;  to  which  Fenner  J.  agreed ;  but  becaufe  the  other  jufttcet 
wereabfent  it  was  adjourned. — —Mo.  465.  pi.  65$.  Tiping  v.  Bunning,  S.  C.  adjudged,  that  the 

admittance  of  tenant  for  life  is  the  admittance  of  him  in  remainder. Goldfb.  95.  pi.  9.  S.  C 

AS.  P.  argued. S.  P.  refolved.  Mo.  358.  pi.  488.  Trin.  36  EUz.  Deli  v.  Higden.— See 

(P.  b)  pL  t.  and  the  notes  there. 

+  Cro.  £.  662.  pi.  f  1.  S.  C.  but  S.  P.  does  not  appear. 

C  83  1 

[2.  If  a  copyholder  furrenders  to  the  ufe  of  another,  and  after  Gilb.Treau 
the  lord  having  notice  thereof,  accepts  the  rent  from  ceftuy  que  ofTen.a66. 
ufe  out  of  court,  this  is  an  admittance  in  law.  Mich.  14  Ja.  and*thccafc 
B.  R.  between  Frofwell  and  IVelJh,  per  Curiam.]  above  (pi. 

i.jand  fay*, 
that  by  the  fame  reafon  that  the  acceptance  of  a  furrender  before  admittance  axnouuts  to  an  ad- 
mittance, the  admittance  of  fuch  a  furrenderee's  furrenderee  is  a  good  admittance  of  the  firft  fur* 
*tnderee.— —  See  [B.  b.  2 J  pi.  3.  S.  C.  and  the  notes  there. 

3.  If  a  furrender  be  of  a  copyhold  to  J*  S.  and  before  admit-  Brownl.i« 
tance  y.  S.  doth  furrender  the  land  to  IV.  R.  who  is  admitted,  yet  wu^,  but 
nothing  paiTeth  to  W.  R.  by  this  admittance.     Refolved;  tor  &  fcems to 
J.  S.  had  nothing,  and  the  admittance  of  W.R.  lhall  not  be  be  only  a 
taken  by  implication  to  be  the  admittance  of  himfelf.     Yelv.  of  Ye1v.°n 
145.  Mich.  6  Jac.  B.  R.  Wilfon  v.  Weddall.  Sup. 

plement  to 

Co.  Comp.  Cop.  70.  f.  4.  cites  S.  C. Gilb.  Treat,  of  Ten.  259.  cites  S.  C.  accordingly. 

— —  If  a  copyholder  furrenders  his  eftate  to  the  ufe  of  J.  S.  who  furrenders  the  fame  to  J.  N.  and 
the  lord  admits  J.  N.  this  is  good,  for  the  acceptance  of  the  furrender  of  J.  S.  in  law  an  admit- 
tance of  him;  per  Haughton  J.  3  Bulft.  232.  Mich.  14  Jac.  in  cafe  of  Elkin  v.  Waftall.  But 
Dodcridge  J.  contra. 3  Bulf.  837.  &c.  Mich.  24  Jac.  Rawlinfonv.  Greaves,  S.  P.  dubitatur. 

4.  When  the  heir  of  a  copyholder  is  to  be  admitted,  the 
words  amiffus  eft  are  only  ufed,  and  not  the  words  dominus 
eonceffit,  which  laft  are  the  words  of  grant  of  the  lord  ufed 
upon  every  furrender,  and  the  reafon  is,  becaufe  the  anceftor 
of  the  heir  had  the  copyhold  eftate  before.  Arg.  3  Bulf.  216. 
Mich.  14  Jac.  in  Cafe  of  Rofwell  v.  Welfti. 

5.  A  copyholder  furrender ed  out  of  court,  according  to  the  s8"1**-1^ 
cuftom  of  the  manor,  which  at  the  next  court  was  prefented,  ^fare1"* 
end  entry  thereof  made  by  the  fteward,  viz.  compertum  eft  per  Vult,  and 
bemagium  &c*  but  no  admittance',  afterwards  ceftuy  que  ufejur-  ended  by 
rtnders  before  admittance,  and  the  firft  copyholder  furrenders  ™cSuppi°e"' 
to  the  plaintiff;  Haughton  Juflice  held,  that  he  could  not  ment  to  Co. 

-furrender  before  admittance,  and  the  entry  of  the  furrenderee  comp.Cop. 

2  doth  7*.  1 4.  "tea 
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S.  c.  and     doth  not  make  an  admittance,  for  this  being  the  fole  aft  of 

^opraUm  the  ^ewar^   A13**  not  ^^  l^e  lor<*»  an(*  5t  *S  not  '*e  t0  the 

•f'the  court  ufual^form  of  art  adtnittance,  for  that  is,  dat  domino  define, 
in  this  cafe,  fecit  fidelitatem  &  admiflus  eft  inde  tenens.  Doderidge  J, 
Ihc^oura!  agreed.  Poph.  127,  128.  Mich*  14  Jac.  B.R.  Rawlinfon  r« 
bie  thing*     Green. 

did  imply 

a  perfect  admittance  to  the  copyhold  1  for  1ft,  the  acceptance  of  the  presentment  by  the  fteward 
from  the  homage  was  no  more  than  what  he  was  bounden  to  do,  as  being  judge  of  the  court, 
adly,  The  entry  of  it  in  the  Roll  wis  but  an  office  of  duty,  being  but  an  evidence  for  the  lord* 
as  alfo  for  him  to  whofe  ufe  the  furrender  was,  and  fo  was  the  delivery  of  the  copy  to  J.  S.  the, 
Cefty  que  ufe ;  but  none  of  thefe  things  did  imply  the  confent  or  will  of  the  lord,  that  the  ceftoy 
que  ufe  mould  be  admitted,  or  have  the  lands  according  to  the  furrender,  and  all  thefe  things 
together  do  not  imply  any  admittance,  for  all  of  them  may  be  done,  though  no  admittance  be 

in  the  cafe Gilb.  Treat,  of  Ten*  s68.  cites  S.  C»  and  (ays,  the  entry  of  compertum  eft 

per  homajium  doth  not  make  am  admittance,  for  that  only  (hews  there  was  a  furrender,  but  im- 
plies no  aflent  to  the  furrender;  bot  the  entry  of  dat  domino  pro  fine  &  fecit  domino  fidel.  4c 
admif.  that  is  the  admittance.  It  is  laid,  that  in  this  cafe  the  {urrender  was  prefented,  and  th« 
surrenderee  accepted,  and  a  copy  granted  him,  and  he  furrendered  again,  and  this  furrender  was 
prefented,  and  a  copy  granted,  ana  he  accepted  as  a  copyhold  tenant ;  in  this  cafe  nothing  is  (aid 
to  be  refolved,  but  the -court  faid,  that  he  to  whofe  ufe  tie  furrender  is  made,  had  not  any  eftatft 
'before  admittance,  but  they  faid  nothing  to  the  point,  whether  he  were  admitted  or  not;  but  it 
leems,  that  in  that  cafe  there  is  a  very  good  admittance,  for  he  was  accepted  as  tenant,  and  I 
Ihould  think  it  was  that  made  him  tenant,  and  riot  the  entry  of  it  in  the  Roll. 

Sty.  146.  6.  Acceptance  9/ rent  by  the  lord  of  one  to  whofe  ufe  a  fur- 

KoUCh   T.  ren^er  1S  made,  as  of  bis  tenant  before  any  presentment  of  the 

H the'  furrender  at  the  next  court,  this  will  veft  the  eftate  in  the* 

lord  re-  furrenderee;  but  if  the  lord  accepts  the  rent  as  a  duty  generally 
ccivesr*/,    }t  is  otherwife.    Godb.  260.  pi.  373.  Mich*  14  Jac.  C.  B. 

or  takes  a       r     f      „        1I7  l/L  y     r     ot  O  t  «r 

fine  before      FrOlWell  V.  Welfll. 
admittance, 
qucre  if  this  will  not  amount  to  an  admittance.    1 1  Mod.  70.  pi.  7. 


[    84    ]      7.  Though  theajejpng  a  fine  he  no  admittance,  yet  if  the 

fteward  accepts  a  fine  of  him  fo  affe£cd>  as  of  a  copyholder, 

this  is  a  good  admittance  of  him;  Arg.  3  Built.  239.  Mich. 

14  Jac. 

S.  P.  per         8.  If  the  lor  A  faith  to  the  copyholder  you  have  furrendered 

Haughton     to  the  ufe  of  A.  to  which  furrender  I  agree%  this  ii  good,  and 

xikfnV.  •    ^a^  make  him  to  be  a  good  copyholder,  per  Haughton,  to 

Waitali       which  the  Court  agreed.    3  Bulft.  219.  Mich.  14  Jac.  in  Cafe 

Sfich^i 3t'  of  Rofewe11  v-  We"h- 

j£  *  *4         9.  If  a  copyholder  furrender s  his  eftate  to  the  ufe  of y*  Dm 

and  the  lord  meeting  with  him  faith  fuch  a  furrender  h  made  $0 

your  ufey  to  which  1  do  agree>  or  am  content  therewith ,  and  that 

you /ball  he  my  tenant  ^  thefe  fayings  (hall  amount  unto  good 

admittances,  and  ihall  make  him  to  be  a  good  copyholder 

without  any  other  admittance,  per  tot.  Cur,  3  Bulft.  232. 

Mich.  14  Jac.  in  Cafe  of  Elkin  v.  Waftell. 

10.  Winch  faid,  that  the  admittance  of  the  lord,  viz.  th* 

Uffee  of  the  manor %  amounts  to  a  grant  to  him  who  had  a  title  ^  but 

it  is  otherwife  if  it  is  to  him  who  was  in  by  wrong,  as  by  drffeifin9 

fcites  4  Rep.  22.  which  was  granted  by  all  the  Court.  Win.  67. 

Pafch.  21  Jac.  C.  B.  in  Caie  of  Hafiet  y.  Hanfon. 

11.  If 
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it.  If  a  furrtneUr  be  to  the  ufe  ofJ.Sk  and  afterwards  J. 
N.  is  admitted,  the  confenl  ofJt  S.  afterwards  makes  this  a  good 
admittance;  per  Glyn  Ch.  J*  2  Sid.  61.  Hill.  1657. 

I?.  Ai  purcbafes  a   copyhold   in  his  own,  his  wife,' and  »Vern.iu*. 
daughter's  twites,  and  afterwards  furrenders  it  for  the  fecuring  a  JUt'aBiii 
debt  to  J.  S*    J*  S.  is  ii6t  intitled  to  any  part  of  the  lands,  it  brought  by 
being  an  advancement  for  the  wife  and  daughter,  and  the  J.  s.  apinft 
huiband  and  wife  taking  one  moiety  thereof  by  Uitireties.  ^d  daugh- 
Chan»  Pre?.  i»  Hill.  1,689*  Back  v»  Andrews.  ter  after  Uw 

hulband's 
datth  was  difxnUTeH,  but  without  cofts. 

13.  Admittance  by  virtue  df  a  forged  letter  of  attorney  in  the 
harne  of  a  copyholder  to  furrender  a  Copyhold  to  the  ufe  ofJ.S. 
and  the  attorney  furrenders  accordingly,  whereupon  J.  S.  is 
admitted,  is  a  void  admittance;  per  Macclesfield  C.  2  Wms's. 
Rep.  77,  78.  Trin.  1722*  in  Cafe  of  Hildyard  v.  S.  S.  Com- 
pany and  Keate. 

# 

[F.  b]     What  fliall  be  faid  an  Admittance  accord-  This  in  Ron 

ing  to  a  Surrender.  ^  ul%*° 

[Or  rather,  How  the  Lord  is  confidered  as  to  his 
Power  of  admitting,  and  where  the  Admiflipn 
is  different  from  the  Surrender,  How  it  fhould 
operate*] 

[I.  npHE  lord  is  bat  an  inflrument  to  admit  ceftuy  que  ufe ;  \£^j£ 
A    for  no  more  pafles  to  the  lord  than  to  ferve.the  limi-  rxaxxxA  (hall 
t&tion  of  the  ufe ;  and  ceftuy  que  ufe  when  he  is  admitted  pot  be  fub- 
fliall  be  in  by  him  that  made  the  furrender,  and  not  by  the  jjjj^j^ 
lord.    Co.  Lit.  59.  b.]  the  lord, 

b.  in  pi.  15.-  cites  is  as  adjudged  Hill*  3$  £liz.  C»  B.  in  cafe  of  Taverbef  v.  Cr&mwell. 

[2.  If  a  man  furrenders  to  the  ufe  of  J.  S>  and  J.  D.  for  *—»*»  -> 
their  lives,  the.  remainder  over  to  another,  and  J.  S.  and  J.  D.  /°^  *°V  f 
are  admitted  in  fee9  yet  this  fliall  not  alter  their  eftate,  but  j.  g'c  ^ 
theyjball  be  feifed  according  the  fur  render*  My  Reports,  14  Ja*  ^oU  g  * 
Lane  and Pannel  adjudged.]  138.  pi.  9. 

S.  C.  adjor- 
natur.— — Ibid.  317.  pi.  18.  S,  C.  adjornatur.-—  Ibid.  438.  pL  3  S.  C.  adjudged  per  tot. 
cur.— Gilb.  Treat,  of  Ten*  250.  cites  S»  C.  and  makes  large  obfervations  thereupon,  which  fef 
there. 

3,  If  J.  furrender  to  the  ufe  of  J.  S.  for  life,  and  the  lord  J1* lord 
admits  bsm  in  fee,  an  eftate  for  life  only  paffes*    Co,  Comp.  ^^ 
Cop.  <3*  f.  41.  cites  4  Rep*  29*  Bunting.  v«  Lepingwell.         power  to 

4.  So  if  J .  furrender  without  mentioning  any  certain  eftate,  make  ad- 
becaufe  by  implication  of  the  law  eftate  for  life  only  pajjes,  J^j^^ita, 
though  the  lord  admits  in  fee,  no  more  does  pafs  than  the  impli-  the  furzea* 

Vol.  VT.  H  cation 


dcr,  and  fo  cation  of  law  will  warrant.    Co.  Corn  p.  Cop.  53.  f.  41,  cites 

far  as  he  ^  Rep#  ^q.  Bunting  v.  Lepjngwell. 

Swpowcr  5*  ^  J*  Jttrrender  Wlth  the  refervation  cfa  rent,  and  the  lord 

the  admit-  admits,  not  refer  ving  any  rent,  or  referving  a  lefs  rent  than  J# 

uncc  is  referved  upon  the  furrender,  this  admittance  is  wholly  v^id, 

where  ht  ^°-  Comp.  53.  f.  41.  cites  4  Rep.  29.  Bunting  v.  Leping- 

goes  beyond  Well. 

that  power  6,  But  if  the  lord  referves  a  greater  rent,  then  the  referva~ 
without  a  tionisvoid  only  for  the  furplaj age,  and  the  admittance  fo  far 
warrant,  current  as  it  agrees  with  my  furrender.  Co.  Comp.  Cop.  53. 
*"*,*' ,if   .„f«4i.  cites  4.  Rep.  Bunting  v.  Lepingwell. 

void:  but  11 

thefurrenderbc  abfolute,  and  the  admittance  conditional,  the  admittance  is  good,  and  the  conditio* 
is  void ;  If the  furrender  be  conditional,  and  the  admittance  abfolute,  that  is  void ;  if  the  furrender 
ke  to  the  ufe  of. J.  S.  and  the  lord  admits  J.  N.  this  is  void,  and  he  may  afterwards  admit  J.  S.  If 
he  admits  J.  5.  and  a  jl ranger,  J.  S.  takes  all,  for  the  ftranger's  admittance  is  void.  The  rcafon 
of  thefe  diverfities  is,  becaufe  when  the  lord  a&s  contrary  to  his  warrant  or  power,  his  a£b  are 
void,  but  when  he  a&s  according  to  his  power  is  one  thing,  but  beyond  it  is  another,  for  what 
he  adh  according  to  hit  power  he  hath  a  warrant,  but  for  what  he  acta  beyond  he  hath  no  war* 
lints,  and  fo  it  is  void.    Gilb.  Treat,  of  Ten.  180,  181. 

> 

7.  If  J.  furrender  upon  condition,  and.  the  lord  omits  the  con- 
dition, the  admittance  is  wholly  void  ;  hut  if  my  furrender  be 
abfolute,  and  the  lord's  admittance  be  conditional,  the  condition  is 
void,  but  the  admittance  in  all  points  elfe  is  good.  Co.  Comp* 
Cop.  53.  f.  41.  cites  4  Rep.  25.  Kite  v.  Queinton. 

8.  A.  W.  furrender s  to  the  ufe  of  IV.  IV.  and  his  heirs ;  the 
Jleward  admits  W.  W.  and  Joan  his  wife,  and  their  heirs.  *  The 

lord  here  by  the  cuftom  has  but  a  cuftomary  power  to  make 
an  admittance  fecundum  formara  6c  effectum  furfum-reddi- 
tionis,  and  this  is  not  like  the  cafe  of  feoffees  at  the  common 
law,  and  though  the  lord  grant  the  eftate  to  another,  all  this 
is  without  warrant,  notwithftanding  the  lord  may  make  an 
admittance  according  to  the  furrender.  4  Rep.  28.  b.  pi.  17. 
Trin.  33EI1Z.  B.  R.  Weftwick  v.  Wyer. 

9.  So  if  a  furrender  be  to  the  ufe  of  one  for  life,  and  the  lord 
admits  him  to  have  and  to  hold  to  him  and  his  heirs,  yet  he  who 
is  admitted  has  but  an  eftate  for  life,  and  in  the  cafe  above, 
the  admittance  fhall  enure  only  to  the  baron,  without  an 
efpecial  cuftom,  or  other  fpecial  matter,  which  is  not  in  this 
cafe.  4  Rep.  28.  b.  pi.  17.  Trin.  33  Eliz.  B.  R.  Weftwick  v. 
Wyer. 

Supplement  10.  If  a  copyholder  furrenders  to  the  ufe  of  J.  S.  and  the 
cL^'c  lord  after  fuch  furrender  grants  the  land  to  cefly  que  ufe  and  a 
1™{.6OP'  flranZer>  a'l  fliaU  enure  to  ceft  y  que  ufe.  4  Rep.  28.  b.  Trin. 
citesS.  c.      33  Eliz.  B.  R.  Weftwick  v.  Wyer. 

11.  The  reafon  of  thefe  diverfities  is  thefe ;  where  an  autho- 
rity is  given  to  any  one  to  execute  any  nft,  and  he  executes  it 
contrary  to  the  eftedt  of  his  authority,  this  is  utterly  void ;  but 
if  he  executes  his  authority,  and  withal  goes  beyond  the  limits 
£  86  1  *f  bis  warrant,  this  is  void  for  that  part  oily  wherein  he  exceeds 
his  authority.     Co.  Comp.  Cop.  53.  f.  41 . 

12.  Where 
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12*.  Where  the  lord  admits  in  another  manner  than  tit  fur-  If  the  copy- 
render  appoints  it  is  void.    Brownl.  127.  Hill.  5  Jac.  in  Cafe  ^rthT 

of.  Allen  v,  Nafh  •  land  without 

a  condition, 
and  the  brd  Admits  the  tenant  upon  a  condition,  the  condition  U  void  ;  for  thai  after  the  admittance 
the  furrenderee  is  in  by  him  that  made  the  furrender,  and  not  by  the  lord.    Supplement  to  Co. 
Cbmp.  Cop.  71.  f.  6.  cites  4  Rep.  3a  Eliz.  Weft  wick's  Cafe. 

1 3.  Copyholder  that  comes  in  by  voluntary  grant  fhall  not  be 
fubjedi  to  the  charges  or  incumbrances  of  the  lord  before  the 
granr.     8.  Rep.  63.  b.  Mich.  6  Jac.  in  Swayne's  Cafe. 

14.  A  copyholder  furrender  s  to  the  ufe  of  B.  and  his  heirs. 
Thejfeward  admits  him  to  him9  and  the  heirs  of  his  body.  Not- 
withstanding this  admittance  the  eftate  {hall  be  to  him  and 
his  heirs  according  to  the  furrender ;  per  Mountague  Ch.  J. 
3  Bulft.  240.  Micln  14  Jac. 

15.  The  lord  of  a  copyholder  is  only  an  inftrument  to  ad- 
mit the  copyholder,  and  ought  to  admit  him  according  to  the 
furrender^  or  otherwife  the  admittance  is  not  good.  Sty,  462. 
Mich.  1655.  B.R.  Hether  v.  Bowman. 

16.  If  a  furrender  be  to  the  ufe  of  J.  S.  and^.  AT.  is  admitted^  Gilb.  Treat; 
andJ.S.  eonfentsj  this  is  a  good  admittance;  per  Glin.  Ch.  l^fs^9* 
J*  2  Sid.  61.  Hill.  1657.  in  Cafe  of  Blunt  v.  Clark.  but  fays  " 

17.  It  feems  that  the  preferment  of  a  furrender  in  court  is  <jF*reof 
only  by  way  of  injlruftion  to  lei  the  lord  know  of  the  furrender ■, 

and  accordingly  he  may  admit,  for  it  is  apparent  that  a  pre* 
fentment  is  not  of  neceffity,  becaufe  the  lord  may  admit? out 
of  court,  and  any  aft  of  the  lord's  confenting  to  the  furrender 
vrill  amount  to  an  admittance,  which  plainly  fhews  that  a  pre- 
ferment is  only  to  fhew  there  was  fuch  a  furrender ;  for  if 
it  were  of  neceffity,  then  there  could  be  no  admittance  out 
of  court,  nor  any  a£fc  implying  the  lord's  confent  would  be 
tantamount  to  an  admittance ;  and  then  if  we  go  to  the  rea- 
fon  of  the  thing,  iince  the  eftate  is  only  to  be  furrendered  to 
the  lord,  and  by  him  transferred  to  the  furrenderee,  if  he  ac- 
cept the  furrender,  and  grants  an  admittance,  which  is  all 
that  can  be  done,  what  need  is  there  of  a  prefentment,  and 
of  what  ufe  can  it  be,  for  the  homage  to  prefent  a'  furrender, 
in  order  for  the  lord's  admittance,  when  the  lord  may  take 
notice  that  there  was  fuch  a  furrender,  accept  it,  and  admit 
accordingly  ?  The  eftate,  as  it  was  derived  from  the  lord,  fa 
it  muft  be  furrendered  to  him,  and  the  prefentment  makes  no 
part   either  of  the  furrender  or  admittance ;  in  itfelf  it  is 
nothing  belt  a  notification  that  there  was  fuch  a  furrender, 
which  if  the  lord  takes  notice  of  without  a  prefentment,  it 
fruftrates  the  end  of  a  prefentment,  and  the  prefentment  is  no 
ways  of  ufe;  therefore  it  feems,  that  if  a  furrender  be  madef 
and  then  a  wrong  prefentment  be  made  of  this  furrender, 
and  then  admittance  is  made  according  to  the  furrender,  that 
this  is  good ;  for  only  the  prefentment  can  be  void,  and  then 
there  is  an  admittance  upon  a  furrender  without  any  prefent- 
ment, which  for  the  reafons  before  feems  to  be  very  good* 
Oilb.  Treat,  of  Ten.  26a,  263. 

Ha  (G.b) 
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see  fM.  b)  (G.  b)     In  what  Cafes  an  Admittance  is  Necet 

per  UK.  \  J  *iiT-«rr*r»i  r 

iary.     And  the  Effect  thereof. 

Gilb.  Treat.  I.  TT%    A  copyholder  having  a  fin  about  five  years  ol3,  furren- 

°*T*s'c*"  *****  **c%  *^at  *b*  krd  might  grant  de  novo  to  the  ufe 

Ibid.  316.    §f  bimfelf  for  life,  and  afterwards  to  tbejttfi  of  bis  wife,  during 

cites  S.  C.     the  nonage  of  bis  fin,  and  afterwards  to  his  fin  in  tail.     D.  (boa 

after  died,  before  be  was  admitted,  but  his  widow  was  admitted 

accordingly,  and  married  again.    It  was  held,  that  the  fecond 

bujband  Jhould  have  the  lands  during  the  infancy  of  the  fin,  and 

need  not  be  admitted,  for  he  is  not  in  of  any  new  eflate  but  in 

the  eflate  of  hrs  wife  as  aflignee.     3Lc9.pl.  22.  7  Eliz.. 

C.  B.  Dedicot's  Cafe. 

4  Le.  118.         2.  If  a  copyholderyirr  renders  to  the  ufe  of  another  for  years, 

Arg?  ates     an<*  t'ic  l*Jf*e  ******  bis  executors  ihall  have  the  refidue  of  the 
*C.  term  without  any  admittance;  Arg, Le. 4.  pi. 8.  cites  it  as 

adjudged,  8  Eliz.  C.  B. 

3.  Where  a  cuftomary  eflate  defiends  to  the  heir  he  may  enter 

before  admittance  and  take  the  profits,  and  he  may  furrender 

to  the  ufe  of  another  before  admittance,  but  not  to  prejudice  the 

lord  of  bis  fine  due  by  the  cuftom  upon  the  defcent.  Refolved. 

4  Rep.  22.  b,  Mich.  23  &  24  Eliz.  C.  B.  the  3d  refolutioa 

in  Browne's  Cafe. 

4le.  soft.        4.  Lord  of  a  manor  of  which  BI.  Acre  is  held  by  B.  by 

*£9jPl-«$7-  copy  in  fee,  according  to  the  cuftom,  made  feoffment  of  BL 

langiey       ^cre  i$  J*  $•    The  copy  holder  dies.     Though  J.  S.  has  not 

&  c  any  court,  fo  that  the  heir  cannot  be  admitted,  nor  the  death 

of  his  anceftor  prefented,  becaufe  but  one  tenant,  yet  per  Cur* 

the  copy  (hall  bind  J.  S.  and  the  ceremony  of  admittance  is 

not  necefiary  in  this  cafe.     4  Le.  230.  pL  364.  Mich.  29 

Eliz.  C.  B.  Bell  v.  Langiey. 

5.  Surrender  is  but  a  conveyance  by  matter  of  fa&  and  no 
higher ;  fo  that  if  an  infant  copyholder  furrenders  and  dies, 
his  heir  may  enter  and  bring  treipafs  before  admittance.  Cro. 
E.90.  pi.  17.  Hill.  30  Eliz.  B.R.  Knight  v.  Fortipan. 

6.  If  the  death  of  the  anceftor  be  not  prefented,  nor  proclama- 
tion made,  the  heir  is  at  no  mifchief,  though  he  comes  not 
to  be  admitted,  notwithstanding  his  being  of  full  age.  Lev 
100.  pi.  128.  Pafch.  30  Eliz.  B.  R.  in  Cafe  of  Rumney  v. 
Eve. 

4  Le.  30/         7.  If  a  copyholder  dies,  his  heir  within  age,  he  is  not  bound 
pl.84.5;.  C.  to  come  to  any  court  during  his  nonage  to  pray  admittance. 
tctSjI  Cm    3  Le.  221.  pi.  294.  Pafch.  30  Eliz.  B.  R.  Anderfon  v.  Hay- 
ward. 
4  Le.  30.  8.  If  the  death  of  the  anceftor  be  not  prefented,  nor  proelama- 

pi.  84.S.C.  tion  made,  the  heir  is  not  at  any  mifchief  if  he  does  not 
wbiil         cpme  *n  and  Pray  admittance,  although  he  be  of  full  age. 
3  Le.  221.  pi.  294.  Pafch.  30  Eliz.  B.  R.  Anderfon  v.  Hay- 
ward. 

-  9.  ( 
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9.  Ceftuy  que  ufe  (hall  not  enter  nor  have  a&ion  before  ad-  GUb.  Treat. 
inittance,  -unlefs  there  be  a  fpecial  cuftom  for  it.     But  till  his  °£J^?; *?* 
admittance-the  furrenderor  may  have  a&ion  of  trefpafs  again  ft  — Supple- 
any  who  enters.     Cro.  E.  349.  pL  25.  Mich.  36  &  37  £liz.  »«*  to 
B.  R.  Berry  v.  Green.  %,<£"?• 

6.  S.  P.  u  to  the  entry  cites  S.  C. 

IC.  A  furrender  of  a  copyhold  was  to  A.  IS  tribus  affignatis 
fmis  ;  by  the  tteath  of  A.  the  eftate  in  the  copyhold  was  de- 
termined, and  he  to  whom  the  furrender  was  intended  had 
nothing  in  intereft,  nor  otherwife  by  courfe  of  the  law  be- 
fore admittance.  Yelv.  16.  Mich.  44  &  45  £liz.  B.  R.  in  a 
nota  there,  at  the  end  of  the  Cafe  of  Arnold  v.  George. 

11.  If  a  copyholder  will  furrender  U  the  ufe  of  the  lord,  the  [    88    J 
intereft  of  the  copyhold  is  fufficiently  vefted  in  the  lord  im- 
mediately upon  the  furrender,  without  any  admittance  of  the 

lord,  becaufe  the  lord  cannot  admit  himfelf.  Co.  Corap.  Cop. 
51.  f.  38. 

12.  If  the  lord  will  make  a  voluntary  grant  of  a  copyhold  no 
furrender  is  requifite,  for  by  the  admittance  of  the  lord  ac- 
cording to  the  cuftom  the  copyholder  is  fufficiently  fettled  in 
his  land  without  any  other  ceremony.  C0.C0mp.C0p.51. 
C  38. 

13.  If  a  copyholder  will  furrender  in  court  to  the  ufe  of  a 
Jlranger,  befides  the  furrender  the  admittance  is  requifite; 

and  if  the  furrender  be  made  out  of  court  into  the  hands  of  the 
lord  himfelf,  which  the  general  cuftom  w<ll  warrant,  or  into 
the  bands  of  the  bailiff,  or  two  tenants  of  the  manor  which 
by  fpecial  cuftom  .only  is  warrantable ;  betides  a  furrender, 
two  other  ceremonies  are  requifite,  the  one  a  true  prefer- 
ment of  the  furrender  in  court  by  the  fame  perfons  into  whofe 
hands  the  furrender  was  made,  the  other  is  an  admittance  of 
the  lord  according  to  the  effe&  and  tenor  both  of  the  furren- 
der and  prefentment.     Co.  Comp,  Cop  51.C  38. 

14.  If  the  eftate  of  the  lord  determines  after  the  furrender  of 
a  copyhold,  before,  an  admittance,  yet  the  furrenderee  fhall  be 
admitted;  fo  if  a  man  furrenders  to  the  ufe  of  bis  laft  will  out  of 
court  according  to  the  cuftom,  and  dies  before  prefentment,  yet 
at  the  next  court  the  devifee  ought  to  be  admitted.  Co.  Litt. 
59.b. 

15.  If  a  woman  intitled  to  frank-bank  comes  into  court,  and  Noy.  19. 
frays  her  widow's  eftate,  andjbeis  denied  the  fame,  Warburton  ^'J5* 
and  Hutton  thought  the  law  would  fupply  the  admittance  which  ^ningtoa 
was  refufed  to  be  made  to  her  on  her  prayer.    Hob.  181  •  pi.  and  Cole. 
218.  in  Cafe  of  Howard  v.  Bartlet.  s.p.adjud> 

16.  The  lord  may  avow  upon  the  heir  for  rents  and  fervices  e  * 
before  admit ance,  but  be  is  not  complete  tenant  before  admit- 
tance, for  he  cannot  maintain  a  plaint  in  nature  of  an  affife 
before  admittance,  but  it  feems  he  may  have  affife  of  mort- 
danceitor  upon  his  anceftor's  admittance*    Gilb.  Treat,  of 

H  3  17.  Two 
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a'co'  hoiif  l7#  Two  ioinUmnU>  dieonedietb,  the  other  ftiall  have  all 
dwhLing  bY  furvivor,  without  paying  a  fine,  or  being  admitted.  Gilb. 
iffue  two      Treat,  of  Ten.  316, 

daughters, 

and  they  arc  admitted,  and  then  the  one  of  them  dies,  the  other  muft  needs  be  admitted  for  the 

other  moiety',  for  fhe  takes  the  feme  by  defcent.    Calth.  Reading.  64. 

18.  It  was  ruled  by  Holt  Ch.J.  at  Brentwood  fummer 

Jffizes,  10  Will.  3.  upon  evidence  at  nifi  prius,  thatif«py- 
old  land  be  Surrendered  to  the  ufeof  a  will  &c.  and  afterwards 
the  will  devifes  this  land  to  B.  and  his  heirs,  upon  condition  that 
he  pay  100 1.  within  6  months  after  the  death  of  the  devifor  to 

i.  S.  if  the  money  is  not  paid,  J.  S.  ought  to  be  admitted,  ther\ 
z]muft  make  an  aclual  entry  before  he  can  furrender  j  and  there- 
fore in  the  prefent  cafe,  a  furrender  made  by  J.  S.  before, 
adual  entry  was  held  ill.  Ld.  Raym.  Rep.  726.  Clerke  v. 
How. 

19.  A  copyholder  makes  a  furrender  in  court  into  the  hands 
pf  the  lord,  and  the  lord  doth  affefs  a  fine,  this  is  no  admit- 
tance by  implication.  This  furrender  was  to  the  ufe  of  himfelf 
for  life,  the.n  to  bis  wife  for  life,  and  then  to  them  in  tail,  re- 
mainder  to  the  heirs  of  his  body  &c.  no  exprefs  admittance  was 
made.  The  wife  enjoys  her  widow* s  ejlate  by  the  cuflom  &c. 
The  eldeft  fon  and  heir  of  the  body  of  the  furrenderor  is  admitted 
generally  as  heir,  but  not  as  to  the  ejlate  tail ;  then  he  mates  a 
mortgage  and  dies,  leaving  iftue,  who  is  admitted,  and  the  mort- 
gagee recovered  in  ejeclment  for  the  fon  was  admitted  to  the 

0       _  iee-fiinple,  for  the  eftate  in  fee  an^  fame  right  remained  in 
I    89    J  him  till  admittance  upon  the  furrender,  for  this  fee  ftmple  de- 
fended upon  the  death  of  the  father  to  him,  as  his  eldeft  fon  and 
heir ;  but  had  the  eldeft  fon  and  heir  been  admitted  to  the  eftate 
tail,  he  could  not  have  made  the  mortgage.  Hill.  5  Ann.  B.  R. 

(H.  b)     Where  the  Lord  may  inforce  a  Mort> 
gage-Surrenderee  to  be  admitted, 

*•  J^jORTGAGE  furrender  to  fecure  700 1,  at  6  month's 
end  w;as  made  into  the  hands  of  the  lord.  The  money 
not  being  paid  the  mortgagee  and  mortgager  were  both  will- 
ing the  money  fhould  lie,  and  defired  the  lord  that  the  fur- 
jender  fhould  be  taken  up*  and  anew  one  made  for  6  months 
longer;  but  he  infifted,  that  the  mortgagee  fhould  come  in 
'  ?nd  be  admitted,  and  refufed  to  accept  a  new  furrender,  and 
called  courts,  and  made  proclamations ;  but  before  the  third 
proclamation  the  copyholder  brought  a  bill  againft  the  lord, 
but  the  Court  would  not  decree,  but  to  try  at  law  what  the} 
cuftom  was.  2  Vern.  368.  pi.  330,  Mich.  1699,  Tredway 
v.  Fotherley.  •  •  '■  '  77i    *     ■' 


€0pPf)0ltU  8p 

(L  b)     In  what  Cafe  a  New  Admittance  muft 

be. 

I.  TF  a  copyholder  he  for  years  and  makes  his  executor ',  and  dies,  GUb.  Treat. 

*  the  executor  fhall  have  the  term,  and  that  without  any  ofTen.273. 

new  admittance ;  per  Brown  and  Dyer  Juftices,  but  Wefton  buTh  °* 

e  contra.     3  Le.  g.  pi.  22.  7Eliz.  C.  B.  inDedicot's  Cafe,  th"t  the'opi. 

nion  feenu 
reafonable ;  Jot  they  continue  the  pofleflion  of  the  teftator,  and  have  it  only  to  his  ufe. 

2.  Copyholder  furrendered  to  the  ufe  ef  A.  for  life.     A.  is  Cro.  E. 
admitted  and  dies ;  he  in  revtrfion  may  enter  without  a  new  M8-  P1-  '7- 
admittance;  per  Wray.     Le.  j 75.  pi.  244.    Hill.    31  Eliz.  ^p'Jcid 
B.  R.  in  Cafe  of  Bullen  v.  Grant.  according. 

ly.-Gilb. 
Treat,  of  Ten.  151.  cites  S.  C.  but  adds  a  quaere. 

3.  Where  the  lord  is  to  have  a  fine  there  muft  be  a  new  ad-  Cro.  E.  504, 
mittance.     Mo.  465.  pi.  658.  Pafch.  39  Eliz.  B.  R.  Tipling  gj^  v 

V.  Bunning.  Bunning 

s.  c. 

Couldlb.  93.  pL  9.  Kipping'*  Cafe  S.  C.  but  S.  P.  does  not  clearly  appear  in  either  of  the  foi4 
book*. 

4.  If  *  furrender  of  a  copyhold  be  made  to  the  ufe  of  a  J?  ranger 
for  life,  and  the  lord  makes  a  grant  thereof  to  the  fame fir anger 

in  fee,  this  fhall  not  bind  the  heir  of  the  tenant,  but  that  he 
may  enter  after  the  death  of  the  grantee,  for  he  took  the  land  by 
the  furrender,  and  not  by  the  grant  made  by  the  lord,  for  the 
lord  is  but  an  inftrument  of  the  conveyance  of  the  land  ;  for  if 
I  make  a  furrender  unto  the  lord  ea  intentione  that  he  Jha 11  grant 
over  unto  fuch  a  man,  if  the  lord  will  not  grant  the  fame,  /  may 
then  re-enter,  but  the  ftranger  has  no  means  to  enforce  the  lord 
to  grant  the  fame  over  unto  him,  but  he  may  maintain  tref- 
pafs  againft  the  lord,  if  he  doth  fuffer  me  to  re-enter,,  and 
this  is  the  opinion  at  this  day.     Calth.  Reading.  61  • 

5.  In  cafe  of  a  releafe  to  a  tenant  in  poffeffion  bv  wrongful  f    00    1 
title,  there  needs  no  new  grant  or  admittance  01  the  lord,  This  wu 
and  if  the  right  tenant  had  been  admitted,  the  other  had  been  » releafe 
out;  per  Cur.  2  Show.  83.  pi.  70.  Mich.  31  Car. %.  B.R.  {J^jj^ 
Stone  v.  Exton.  coven0,  Jh* 

was  examined  by  the  fteward  privately.  Ibid. 

6.  A  copyholder  may  furrender  to  the  ufe  of  another  upon  Caithrop's 
condition,  that  if  the  fur  render  or  pay  fuch  a  fum  of  money  at  gxca^*nf  ** 
Juch  a  day  the  furrender  to  be  void ;  after  the  admittance  of  fuch 
furrenderee,  if  the  Jurrenderor  pay  the  money,  he  may  re-enter^         i 

and  fhall  have  the  land  without  any  new  admittance,  or  any 
new  fine,  for  he  is  in  of  his  old  eftate;  fo  he  may  furrender, 
referving  rent,  and  that  if  the  rent  be  not  paid,  he  may  re- 
enter, and  there  no  fine  or  admittance  is  to  be  had ;  but  in 
cafe  where  the  day  of  payment  of  money  by  the  furrenderor 
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is  paft,  fo  that  he  hath  only  an  equity  of  redemption,  there 
it  Teems  he  muft  pay  a  fine,  and  be  re-admitted.  Gilb.  Treat, 
of  Ten.  259,  262. 

This  in  Ron     [1\  bt  z]     What  Thing  may  pafs  by  Admit- 

if  letter  (T)  - 

»foi.5oV  tance. 

[Or  rather,  How  much  fhall  be  faid  to  pafs  by 
the  Surrender  and  the  Effedt  of  an  Admittance, 
though  on  a  void  Prefentment.] 

Ibid.  The  [  I.  P)  8  EI.  251,  [b.  pi.]  92,  Barnwell  covenants  U  ajfure  all 
report  fays  U*    his  copyhold  lands  to  A,  and  after  hefurrenders  out 

thatei!d  fe  °^  court>  according  to  the  cuftom,  divers  parcels  by  particular 

words  of  name,  the  furrender  is  enrolled  accordingly  ,  with  a  conclujion,  by 

per  nomen  the  name  of  all  his  copyhold  lands  there,  per  Dier,  and  alios,  no 

tad*1  &c.     II)ore  ^^  Pa**  ty  lt  t^aa  w^at  was  nar&ed  *n  tb°  furren* 

were  not        der,  J 
really  in  the 

note  of  the  furrender  taken  by  the  fteward,  and  whether  more  than  is  particularly  mentioned  ia 
the  furrender  fhould  pafs  by  its  being  fo  prefented  and  enrolled  was  much  debated  in  feveral 
courts  for  24  years;  Dyer  held,  that  no  more  mould  pais  than  the  furrender  exprefled  particu-r 
larly,  and  a  decree  was  made  accordingly  by  the  Lord  Wentworth,  lord  and  chancellor  of  the 
faid  manor,  jinde  poftea  fe  pcenituit.  But  neverthelefs,  diverfe  others  agreed  to  the  faid  opinion 
for  law.  Ibi4»  Winter  v.  Jeringham.— S.  C.  cited  Gilb.  Treat,  of  Ten.  238.  839. 

[2,  Co,  4.  Kite  and  Quinton  25,  A  man  is  admitted  upon  a 

void  prefentment^  yet  refolved,  that  he  hath  a  cuftomary  eftate 

in  pofleffion,  and  is  in  by  title,  and  capable  of  a  releafe  from  him 

that  hath  the  right,] 

»  Roll.Rep.      3.  Several  copyhold  lands  were  appertaining  to  a  meflage, 

S«7-  s-c'    which  meffage,  cum  pertinentiis,  were  furrendered  to  the  lord, 

does  not       anc*  t^ie  furrenderee  was  admitted  ;  all  the  Court  held  that  it 

appear.        is  all  one  in  cafe  of  copyhold  and  freehold,  and  that  only  the 

tneffuagey  curtilage,  orchards,  and  yards,  and  garden  paffed  by 

this  furrender.     Cro.  Jt  526.  plf  2.  Pstfcb,  17  Jac,  Bf  R« 

gmithfon  vf  Cpge. 

[   91    ]  [I.  b.  3]     Copyhold. 

KerR(°p)  Admittance  upon  a  Surrender* 

in  foi.  5o3.  jjy  whom  it  may  be. 

4  Rep.  a*  [1,  A  DMITTANCES  made  by  diffeifors,  abators,  intruders, 
Pafch.92o  tenants  at  fufferance,  or  other*  that  have  defeafible  titles, 

Eliz.  B.  R.  are  good  qgaipft  thofe  that  have  right,  becaufe  this  was  a 
In  cafe  of      lawful  a<3,  and  they  were  cempcllablt  to  do  it.    Co.  Litt, 

Mo.  236. 

pi.  369.  S.  C.  and  S.  P.  adjudged,  and  to  if  the  heir  before  affignment  of  dower  grants  and 
admits  to  a  copyhold  upon  a  furrender  thereof,  he  is  only  in  fuch  cafe  an  inftrument  of  convey-? 
ftncp  by  the  furrender,  and  docs  not  depart  with  any  intcrxft ;  agreed  by  ail  the  jufticcs,— — - 

•  Iff 
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ft  Lc.  45.  pi.  59.  S.  C.  1  Rep.  140.  b.  S.  P.  accordingly  by  the  reporter  in  a  nota  at  tho 

end  of  Cbudlcigh'sCafc— —  S.  P.  Arg.  3  Bulft.  815.  cites  4  Rep.  24.  in  cafe  of  Clarke  ▼. 
pennjfcather.— ——Mo.  11  a.  S.  P.  per  Cur.  ■   -  If  a  manor  bedevifedto  one,  and  ths) 

dcvifee  entera  and  makes  copies,  and  then  the  devife  is  found  void,  yet  the  copies  upon  ferrest* 
den  made  by  fuch  dcvifee  are  good ;  per  Pophara.    Ow.  *8.  cites  7  Eliz, 

[2P  If  the  dijfeifor  of  a  manor  accepts  a  furrender  of  a  copy-* 
holder  of  inheritance,  to  the  ufe  of  another  and  his  heirs*  and  ho 
admits  ceftuy  que  ufe  accordingly y  this  is  good,   and  (hall  bind  the 
diffeifee.     P.  40  £1.  B.  R.  between  Martin  and  Reive,  per  . 
Popham.  Co.  4.  24.] 

(3.  If  a  copyholder  of  inheritance  furrenders  to  the  deffeifor  of 
the  manor y  ut  dominus  tnde  faciat  voluntatem  fuam,  and  the  dif- 
feifor  at  the  fame  court  regrants  it  to  the  copyholder  in  tail,  with 
a  remainder  in  fee,  or  in  other  manner,  according  to  the  inten- 
tion of  the  furrender,  it  feems  this  ftydl  bind  the  diffeifee  $ 
but  quaere.] 

[4.  If  a  copyholder  for  life9  or  in  tail,  furrenders  to  the  dif 
feifor  of  the  manor,  to  the  up  of  another  for  life,  or  in  tally  this 
ihall  not  bind  the  diffeifee,  P,  40  El,  B,  R.  in  Martin's 
CafeJ 

£5.  But  if  A.  copyholder  for  life  furrenders  to  the  difleifor  S.  P.4Repw 
of  the  manor,  to  the  ufe  of  another  for  life  of  J.  and  the  dif-  «4.a.pi.7. 
feifor  admits  him  accordingly,  this  mail  bind  the  diffeifee. 
Ibidem.] 

[6.  It  a  copyholder  of  the  inheritance  dies,  and  this  de-  A  Rep.  a*. 
fcends  to  his  heirs,  a  tenant  at  fujferance  of  tbe  manor,  though  a-  pi*  7. 
fee  hajth  no  lawful  eftate,  may  admit  the  fieir,  and  this  ihall  Jj£-  J6 
bind  him  that  hath  right.    Co.  4.  24.  58*  b.]  u/cafe  «f 

Clerkev. 
Fcnnyfeather  S.  P.  for  fuch  ads  are  within  the  cuftom  and  lawful,  et  quodam  rnodo  judicial,  anct 
to  do  which  he  may  be  compelled  in  a  court  of  equity,  and  therefore  (hall  bind  him,  that  hat 

£7.  If  the  lord  pro  tempore  of  a  copyhold  manor  be  leffee  •  See  (G.) 
for  life,  or  fox  years,  guardian,  or  other  that  hath  a  particular  p,d8^f '  *~ 
inter  eft  j  or  tenant  at  will  of  a  manor,  gnd  accepts  a  furrender ,  and  notes  there. 
after  before  admittance  the  ieffee  for  life  dies,  or  the  years,  +See(G.) 
inter efi%  or  cuftody  ended  or  determined,  or  the  will  be  de*  pld*i1S'C' 
termined,  though  the  next  lord  comes  in  paramount  the  leafe  notct 
for  life  or  years,  cuftody,  or  other  particular  intereft  or  te- 
nancy at  will,  y£t  he  ihall  be  /compelled  to  make  admittances 
according  to  the  furrender.    I7jar  in  the  Lord  *  Ar under s 
Cafe  held,  cited  Co.  Lit,  59.  b.  Tr.  1  Ja.  Rot.  854.  between 
ff  Sboplandand  Ridler,  in  jthe  Cafe  of  g  Guardian  in  Soccag* 
adjudged.] 
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T^5"^1!  [K.  b]     What  Admittance  fhall  be  #?&/,  and  3y 

u  letter  (S.)   L  J   •  0  .        ,  ,    d   <—».  -^ 

in  foi.  504.  wjkw?  &  c  contra.     And  at  what  Time . 

Sec(Q.b.) 

See(w  a)  £I#  r\Qm  4.  Kite  and  Quinton  25,  it  is  put,  that  if  a  condi* 
—Sap-0'  tional  furrender  be  preiented  &c] 

plement  to 

{Co.  Comp.  Cop.  80.  f.  25.  cites  S.  C.  that  the  fufrenderee  being  dead  the  lord  admitted  his  heir, 
but  the  prefentracnt  of  the  furrender  being  (as  of  an  abfolute,  and  not  as  of  a  conditional  furren- 
dtr) without  taking  notice  of  the  condition,  it  was  refolved  to  he  void ;  but  if  the  conditional 
furrender  had  been  preiented  it  had  been  good,  though  it  was  entered  ou  the  RolL 

Adjudged         [%.  D.  8  El.  251.  [a.  pl.1  90.     A  copyhold   is  furrendered 

Hauchetfa  to  l^e  'or^>  aa*  i"t*nti*nem  ™at  be  Jha It  grant  it  to  him  for  life, 
Cafe.  with  a  remainder  over,  if  the  party  that  furrender s  die  before 

execution  thereof  had,  yet  the  grant  of  the  remainder  after  by  the 
lord  is  good.] 

[3.  Co.  4.  Kite  and  Quinton  25,  A  copy  holder  furrenders 
to  the  ufe  of  J.  S.  in  fee ;  J.  5.  diis  before  admittance,  and  it  is 
admitted,  that  his  heir  was  well  admitted  after  hia  death, 
and  the  Lord  Coke  cited  the  Cafe,  29.  b.  That  his  heir  Jbali 
f>e  admitted."] 

(L.  b)     Admittance.     How  it  may  be. 

Cro.  J.  434.  I.  D  A.  copyholder  in  fee  furrendered  to  the  lord  by  whom 
pi.  i.Brooks  "•  B.  wat  admitted,  habendum  to  him  and  bis  wife  in  tail* 
C.*d°u>d8~S  remainder  over  j  it  was  agreed  per  Cur.  that  this  admittance 
cd  *,  and  was  good  to  the  wife,  though  me  was  only  named  in  the  ba- 
it is  faid  bendum,  and  not  in  the  premifles,  though  it  be  other  wife  in 
in^man*  ca^e  °^  feoffment  %n&  grant ;  but  this  cafe  of  copyhold  is  like 
manors  the  cafe  of  a  will,  or  of  frank  marriage,  which  will  pafs  the 
there  are  no  eftate,  though  the  party  is  only  named  in  the  habendum;  anct 
oKor  judgment  accordingly.  Poph.  125,  126.  Triri.  15  Jac.  B.R, 
limitation.    Brook's  Cafe. 

—Supple- 
ment to  Co.  Comp.  Cop.  71.  f.  6.  cites  S.  C  Lord  Raym.  Rep.  626.  Hill.  12  W.  g.Horfc 
Ch.  J.  cited  the  cafe  of  Brookes  in  Poph.  it£.  and  the  faying  of  Popham,  that  the  cafe  of  a  copy- 
hold rcfcmblcs  the  cafe  of  a  will,  but  fays  the  report  of  Cro.  J.  434.  makes  no  mention  of  any 
fuch  thing,  and  that  the  faid  part  of  Poph.  Rep.  being  reported  by  an  uncertain  author  ought  not 
to  be  regarded.  — —  But  in  Cro.  Car.  306.  1  Jones  342.  Scagood  v.  Hone,  where  a  copyholder 
furrendered  to  the  ufe  of  A.  and  B.  and  the  lurvivor  of  them,  and  for  want  of  iffue  of  the  body 
of  B.  remainder  to  J.  S.  and  his  heirs  ;  it  was  held,  that  B.  had  only  an  eftate  for  life  ;  for  an 
eftate  for  life  being  limited  to  him  by  exprefs  limitation,  he  fhall  have  no  higher  eftate  by  impli- 
cation,' and  though  perhaps  it  might  have  been  enlarged  by  implication  in  adevife,  yet  it  (hall 
not  be  fo  in  a  furrender  or  conveyance,  which  (hews  the  difference  between  a  furrender  of  a  copy- 
hold and  a  will,  and  that  the  furrender  is  like  any  other  conveyance  at  common  law.    Ld. 

Raym.  Rep.  630.  Hill.  12  W.  3  per  Holt  Ch.  J. Gilb.  Treat,  of  Ten.  239.  cites  Poph.  and 

Cro.  J.  and  fays,  that  the  fubfequent  admittance  explains  to  what  ufe  the  furrender  was  made. 
— —Gilb.  Treat,  of  Ten-  243.  fays,  that  fince  the  Judges  thought  that  the  baron  did  not  take  be- 
fore the  habendum  any  more  than  the  wife,  and  that  this  cafe  does  not  fully  "prove,  that  a> 
perfon  may  take  that  is  named  after  the  Habendum  when  there  is  another  only  named  in  the 
premifles,  for  when  both  are  named  in  the  habendum  only,  the  admittance  would  be  to  no  pur- 
pofe,  if  both  could  not  take  ;  and  perhaps  at  common  law,  if  there  be  no  body  named  in  the 
premifles,  habendum  to  2,  they  fhall  both  take,  elfe  the  deed  could  have  no  efft&  but  an  ad- 
mittance to  one  habendum  to  hiin  and  another,  may  be  good ;  fed  quaere. 

[M.bJ 


£WW>»  93. 

fM.  h]     [Admittance]     How,     [And  in  what  ThuinRoii 
Ca/es]  by  Letter  of  Attorney.  ^1^ 

Fol.  505. 

[1.  'TPHE  lord  may  refufe  to  admit  by  attorney  ceftuy  a  que  ufe  Xi  ,m*»"  ** 

"*    a  furrender  of  a  copyhold  is  made,  becauie  he  ought  Gjib.  Treat. 

to  do  fealty,  which  cannot  be  done  by  attorney.    Co.  9.  Com.  £*" -  J^ 

Combs*  s  Cafe.  76.}  Ibid.  269. 

s.  p.      ■ 

A  copyholder  may  take  an  eftate  in  the  copyhold  by  the  furrender  of  another  copyholder  into 
the  hands  of  a  ttnants  of  the  manor  by  cuftom,  but  then  this  furrender  muft  be  presented  in  court, 
and  he  to  whofe  ufe  the  furrender  was  made  muft  personally  appear  in  court,  and  there  be  ad- 
mitted to  the  land ;  and  he  cannot  be  admitted  by  attorney  Supplement  to  Co.  Comp.  Cop.  83. 
f.  18.— Copyholder  ought  not  to  be  admitted  by  letter  of  attorney,  for  he  ought  to  do  fealty  at 
the  time  of  his  admittance,  which  cannot  be  done  by  attorney  %  Chan.  Rep.  56.  21  Car.  %.  Floyer 
T.  Hedgingham. 

f2.  [But\  if  the  lord  will  admit  him  by  attorney  it  is  good.  Cjjb.  Treat. 

r*      ~   r*  J.*/:n  of  Ten.  236. 

Co.  9.  Combe  76.]  s.  P.  adn?h. 

ed,  that  ad- 
mittance by  the  lord  in  court  and  out  of  court  fcems  to  be  de  communi  jure,  and  therefore  it 
may  be  done  by  attorney. 

^ 

t 

3.  A  copyholder  of  the  manor  of  the  Earl  of  Arundell  did  Supplement 
furrender  his  cuftomary  lands  to  the  ufe  of  his  la  ft  will,  and  *°  Co- 
thereby  devifed  the  lands  to  his youngeft  fon  and  his  heirs,  and  z*™?'^' 
died  j  the  youngeft  being  in  prifon  makes  a  letter  of  attorney  to  one  cites  S.  C. 
to  be  admitted  to  the  land  in  the  lord's  court  in  his  room,  and  *»<*  {j?**1"5 
alfo  after  admittance  to  furrender  the  fame  to  the  ufe  of  B.  and  his  ^^^^  v 
heirs  to  whom  he  bad  fold  it  for  the  payment  of  his  debts,  and  Wray.  the  lord  to 
was  of  opinion,  that  it  was  a  good  furrender  by  attorney,  but  *Ppoin'  ** 
Gawdy  and  Clench  contrary ;  and  by  Gawdy,  if  he  who  j,a^onc 
ought  to  furrender  cannot  come  in  court  to  furrender  in  per-  to  the  prifon 
fon,  the  lord  of  the  manor  may  appoint  a  jpecial  fleward  to  go  to  j°  hi™ to 
the  prifon  and  take  a  furrender  &c.     Le.   36.  pi.  45-  1  rin.  admitted, 

28  Eliz.   B.  R.  Anon*  and  after- 

wards  to  have  furrendered  the  lands. 

4.  What  perfons  foever  are  capable  of  a  grant  by  copy  may  well 
iflke  by  attorney j  not  that  the  lordfhall  be  enforced  to  admit  any  one 
by  attorney y  becaufe  upon  every  admittance  there  is  fealty 
due  by  the  party  admitted,  which  is  a  duty  fo  infeparably 
annexed  to.  the  perfons,  that  it  cannot  be  difcharged  by  de» 
puty,  and  therefore  no  reafon  the  lord  fliould  be  enforced  to 
admit  by  attorney ;  but  if  it  will  adnjit  him  it  Hands  good. 
Co.  Comp.  Cop.  49.  f.  35.  * 

5.  C.  furrendered  to  the  ufe  of  J.  5.  and  bis  heirs  upon  condi-  Gilb.  Treat. 
thn  that  ifC.  pay  800 1,  fuch  a  day  the  furrender  to  be  void.     J.  ^cUef*' 
Sm  died  before  the  day  without  being  admitted,  his,  heir  being  then  s.  c. 
beyond  fea.     A  neighbour  came  and  was  admitted  in  the  name  of 

the  heir.  This  heir  returned  and  confented  to  the  admittance  by 
bringing  an  a&ion  againft  another,  and  judgment  for  the  plain- 
tiff; for  this  is  a  good  admittance.   2  Sid.  61.  62.  Hill.  1657. 

B.  R.  Blunt  v.  Clark. 

•' .  [N.b] 
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[N.  fe] v  Admittance.     At  what  Place  it  may  be#" 

This  in  Roll  [  i.  *TTHE  lord  of  the  manor  may  make  admittances  out  of  court, 
is  letter  (U)  J-    and  out  0f  tfo  manor  aif0#     c0#  Lit-  ft0#  b.] 

■  ■■     S.  P.  refolved,  4  Rep.  26.  b.  the  lad  refolutionin  p.  n.  Trin.  30  Eliz.  B.  R.  Merwich  ▼• 

Later. Gilb.  Treat,  of  Ten.  203.  cites  S.  C— — Ibid.  301.  cites  S.  C.  and  fays,  thatthi* 

fecms  to  imply,  that  the  lord  may  make  by  copy  grants  and  admittances  at  a  court  held  offthe 
manor,  or  elfe,  where  is  the  difference  between  the  cafe  of  the  lord  and  fteward ;  and  in  the  next 
cafe  but  one  it  is  refolved,  that  if  the  fteward  at  a  court  held  off  the  manor  make  any  grants  or  ad- 
mittance*, they  are  all  void,  but  he  fays  nothing  of  the  lord ;  in  his  Comment,  upon  Littleton  he 
Jays  the  court  baron  muft  be  held  upon  the  manor,  elfe  it  would  be  void.— S.  P.  agreed  by 
Coaoke,  Haughton,  and  Doderidge.  Bridgm.  $2,  Mich.  14  Jac 

Thisin  Roll       r2m  Tht  fleward  of  a  manor  may  admit  upon  a  furrender  out 
pL4^U*  °f  court  as  weN  as  m  court.    Mich.  14  Ja.  B.  R. between 
Cro.j.403.  Frofwell  and  fVel/b,  per  curiam.     Contra  Co.  4.  26,  27.] 
pi  1.  s.c. 

3  B*ia.  214.  Rofewell  v.  Welch,  S.  C. Roll.  Rep.  4x5.  pi.  3.  S.  C Bridgm.  49. 

Jrofett  v,  Walftie,  S.  C. 3  Bulft.  214.  S.  C.  but  I  do  not  obferve  the  fame  point  in  any 

cf  thofe  reports. The  admitting  a  copyholder  is  not  any  judicial  a£t ;  for  there  needs  not  be 

snxyof  the  fuiters  there  who  are  judges;  *ad  *  fucha  court  may  be  holden  out  of  the  precinct  of 
the  manor,  for  no  pleas  are  holden ;  quod  fuit  coi)fte*$ijn  per  tot.  pur.  Le.  »8o,.  pi.  30,4. 
Trin.  a6  Eliz.  B.  R.  in  Ld.  Dacres's  Cafe. 

*  See  the  notes  at  pi.  x .  fupra. 

Supplement  g.  If  the  under  fleward  holds  a  court  baron,  and  grants  euf- 
Comp.Cop  tomary  lana*  h  C0Py  °f  court  roll,  without  authority  of  the  lord 
69.  cite*  or  high-flewardy  this  is  a  good  grant.  Br.  Tenant  per  Copy. 
S*0*  pi.  26.  cites  H.  2.  E.6. 

4.  Contra  if  he  does  it  out  of  court  without  fucb  authority* 
Ibid. 

5.  But  the  high  Jltward  may  admit  by  copy  out  of  court ,  by 
fome;  quare  inde;  if  he  has  not  fpecial  authority  from  the 

But  Gawdy  *0n*  t0  demife.      1°"^ 

J.  doubted  6.  A.  had  two  manors  and  granted  a  copyhold  of  one  at  the  court 
thereof,  and  of  the  other  manor.  It  was  adjudged  a  void  grant ;  for  it  can- 
£°hadVbeen  not  **e  acopyh°'d  according  to  the  cuftom  of  a  manor  whereof 
will  enough  it  is  not  parcel;  cited  per  Popham  Ch.  J.  Cro.  £•  814.  to 
Hit  had      have  been  adjudged  in  Qu.  Mary's  Time,  in  Cafe  of  the  D# 

^;^  of  Suffolk. 

m*l.  ibid.  7>  A  copy  hold  granted  at  a  court  held  out  of  the  manor  was 
confirmed  againft  the  lord  that  made  itf  Toth.  107,  35  Eliz* 
Marke  v.  buliard. 

8.  Admittance  of  a  copyholder  is  not  any  judiciaf  a#  for  there 

need  not  be  any  of  the  fuitors  there  who  are  the  judges  and  a 

court  may  be  held  out  of  the  precincl  of  the  manor  for  no  pleas 

are  holden.    Le.  289,  pi.  394.  Trim  26  Eliz.  B.  R.  in  Lord 

Dacres's  Cafe. 

,J^-   fry«i      9.  If  the  Jleward  of  a  manor  holds  a  court  out  of  1/,  all  tht 

ibfetothU    grants  and  admittances  there  made  are  void;  for  the  court  of  the 

is  the  4th  re-  manor  ought  to  be  held  within  the  manor ;  Refolved  per  tot. 

foiution  in   Cur.  4  Rep.  27,  a.  pi.  14.  Mich,  27  &  28  Eliz.  B.  R.  Clifton 

*6.  b.  pi. 

ta.J  ■  Gilb.  Treat,  of  Ten.  tog,  cites S.  C 

lo.  But 


lO.  But  refolved  that  by  cuftom  the  court  may  be  held  out  of  the  Cilb.  Treat. 
manor,  and  that  grants  and  admittances  made  there  are  well  ci^s^c?" 

enough ;  as  divers  abbots,  priors  &c.  ufed  to  hold  courts  in  s.  P. 

one  manor  for  diverfe  feveral  manors,  and  good  by  cuftom.  Pcr  Cur* 
4  Rep.  27.  a,  pi.  14.  Mich.  27  &  28  Eliz.  B.  R.  Clifton  v.  ^S* 

_  *  *•  Hit  CUII 

Molineux.  of  pi.  4. 

Trin.  10  Car.  B.  EL 

n.  In  cafe  of  a  cujlomary  manor  where  the  copyhold  tenements  Gilb.  Treat. 
are  divided  from  the  refidueofthe  manor,  the  lord  or  his  fteward  cites*?,  a** 
may  grant  copies  out  of  court  as  well  as  in  court ;  per  Cur.  &  s.  ?. 
Cro.  E.  103.  pi.  10.  Trin.  30  Eliz.  JB.  R.  in  Cafe  of  Mel-  butfryi 
wich  v.  Luter.  J^ST. 

that  if  the 
inheritance  of  copyholds  be  granted  ft  one,  he  may  hold  courts  where  he  will,  for  it  is  no  longer  a 
court  baron,  ana  that  the  lord  or  his  fteward  may  grant  copies  out  of  court  as  well  as  in  court, 
and  as  the  cafe  is  reported  by  Croke,  the  grant  was  at  a  court  held  at  another  manor ;  but  as 
Coke  reports  it,  though  the  grant  be  at  another  place,  yet  it  is  not  {aid  to  be  done  at  a  court ; 
fo  Quaere,  whether  a  Seward  may  make  grants  by  copy  out  of  court ;  bat  ifafltward  cam,  am 
under-Je ward  cannot.     Gilb.  Treat,  of  Tea.  835,  136. 

1 

12.  The  lord  himfelfmay  make  a  grant  or  admittance  of  a  do.  E.  101. 
copyhold  out  of  the  manor  at  what  place  he  pleafes,  but  the  *}' 1Q<  Sj£* 
fteward  cannot  do  it  at  any  court  balden  out  of  the  manor.  4  Rep.  Melwich'* 

26.  b.  pi.  12.  30  Eliz.  the  4th  Refolution,  in  Cafe  of  Mel-  Cafe  U  re. 
Tich  v.  Lutcr.  ££££ 

is  there  faid» 
that  if  the  lord  grants  away  the  freehold  of  his  upholds,  the  grantee  may  hold  courts  where  he  wild 
00  make  admittances  and  grants,  if  then  a  grant  by  copy  or  admittance  ihould  be  made  at  a  court 
held  off  the  manor,  though  it  be  a  court  baron,  why  Ihould  it  be  void  ?  Since  a  court  harm  cm* 
tains  in  it  two  courts,  one  for  the  freeholders,  the  other  for  the  copyholders,  and  f  nee  that  for  the 
copyholders,  as  to  fronting  copies,  (3c.  may  he  held  off  the  manor,  there  is  no  reafon,  thathecaufe  the 
court  baron  is  void,  that  therefore  the  admittance fhould,  for  they  are  as  two  dtflinS  courts,  and  the 
admittance  had  been  good,  had  the  court  been  only  the  copyholder's  court ;  and  if  we  look  back  to  the 
reaibn  of  the  thing,  if  an  admittance  may  be  made  at  a  place  off  the  manor,  why  not  at  a  court 
held  off  the  manor,  for  it  is  no  judicial  aa ;  if  it  were,  furely  it  muft  of  neceffity  be  done  in  court, 
and  therefore  it  was  held  per  tou  Cur.  that  a  court  to  do  theie  things  might  be  held  off  the  manor; 
it  U  not  diftinguiJhed  in  this  cafe  between  the  grant  of  the  lord  or  fteward,  but  Coke  is  exprefr, 
that  grants  by  ftewards  at  courts  held  off  the  manor  are  void.  Ideo  qucre  de  hoc,  Gilb.  TteaC 
•f  Ten,  301, 303. 

13.  A  lord  may  make  a  grant  or  admittance  of  a  copyhold 
out  of  the  manor  at  what  place  he  pleafes,  but  the  fteward  can- 
not, at  a  court  held  of  the  manor,  make  any  grants  or  ad- 
mittances; and  in  Coke's  ift  Inft.  58.  a.  ne  fays,  that  a 
court- baron  cannot  be  held  off  the  manor,  unlefs  the  lord 
hath  2  or  3  manors,  and  hath  ufually  kept  court  at  one  for 
all ;  which  plainly  {hews,  that  a  lord  cannot  mate  admittances 
or  grants  at  a  court  held  off  the  manor,  no  more  than  the 
fteward ;  for  Coke  fays,  that  if  the  court-baron  be  held  off 
the  manor,  it  is  void;  and  he  there  f peaks  of  a  court-baron 
as  including  the  copyholder's  court,  where  the  fteward  is 
judge';  but,  as  hath  been  faid  before,  a  lord  may  male  admit- 
tances or  grants  out  of  the  manor  at  what  place  he  pleafes  which 
are  Cokeys  words,  and  muft  be  underftood  not  at  court  but  at 
fome  other  time  or  elfe  he  contradi&s  himfelf.  Gilb.  Treat, 
of  Ten.  235. 


J  4.  If  the  under-fteward  make  admittances  it  is  good,  but  if 
it  be  out  of  court  it  ought  to  be  by  a  fpecial  cuftom.  Arg.  4: 
Le.244.  pi.  397.  Pafch.  8  Jac.  C.B.  in  Cafe  of  E.  Rutland 
v.  Spencer. 

15.  The  Honor  of  Hampton  had  many  manors  within  it9  as 
O.  P.  Q:  &c.     J.  S.  was  a  copyholder  in  the  manor  of  P. 
and  furrendered  into  the  hands  of  two  tenants  of  the  manor 
of  P.  according  to  the  cuftom  of  that  manor,  t6  the  ufe  of 
W.  S.  his  fon,  and  died.   The  furrender  was  prefented  at  the 
next  court,  and  the  ftile  of  the  court,  and  recital  of  this  fur- 
render  in  the  copy  made  out  was  thus  :  At  the  court  baron  of 
£    96     ]  the  Honor  of  Hampton  J.  D.  and  J.  N.  tenants  of  the  Honor  of 
Hampton,  do  prefent  that  J.  S.  did  furrender  into  the  hands  of 
,tbe  two  tenants  of  the  Honor  &c*  per  3  Juftices  againft  Tones  J. 
this  is  good  enough  ;  for  P.  being  in  the  margin  it  fliall  be  faid 
a  diftinS  court  of  itfelf;   for  an  honor  confifts  of  many 
manors,  yet  all  the  courts  for  "the  manors  are  diftinft*  and 
have  feveral  copyholders,  and  although  there  is  for  all  the 
manors  but  one  court,  they  are  quafi  feveral  and  diftindt 
Courts.     And  it  was  ufual,  in  time  of  the  abbeys,  to  keep  but 
one  court  for  many  manors*     Cro.  C.  366.  pi.  4.  Trin.  jo  Can 
B.R.  Seagood  v.  Hone. 

16.  J.  S.  was  feifed  of  the  manors  of  A.  and  B.  and  about' 
20  years  fince  fold  A.  to  W.  R.  and  now  W.  R.  brought  a 
bill  againft  a  copyhold  tenant  of  A.  for  a  rent  of  8  s.  payable 
out  of  a  copyhold  held  of  the  manor  of  B.  and  though  it  ap- 
peared from  the  manor-rolls  of  B.  from  H.  8.  to  Car.  1.  that 
the  coyyhold  was  held  of  the  manor  of  B.  and  though  it  was 
admitted  by  the  plaintiff  that  the  copyhold  was  held  of  the  manor 
of  B.  and  not  of  the  manor  of  A.  and  plaintiff  had  no  other  evi* 
dence  of  title  to  the  rent  but  that  it  Sad  betn  paid  near  20  years% 
yet  the  Court  decreed  him  the  arrears,  and  growing  rent,  and 
denied  the  defendant  a  trial  at  law  ;  and  per  Wright  K.  after 
fo  long  payment  of  20  years  a  grant  of  the  freehold  of  the 
copyhold  "from  the  lord  of  the  manor  of  B.  fhall  be  pre- 
fumed.  2  Vern.  R.  516,  517.  pi.  465.  Mich.  1705.  Steward 
v.  Bridger. 

(O.  b)     Admittance.     Good.     In  refpeft  of  the 

Eftate  granted. 

4Rcp.tg.    !•  /^OPYHOLDER  bargained  and  fold  his  copyhold,  but 
S.  c.  but  **-*  /hewed  not  what  eftate*  and  furrendered  it  to  the  ufe  of 

nots.  i*.  j^g  bargainee,  and  the  lord  granted  it  to  the  bargainee  in 
fee;  it  was  good*  and  the  bargainee  fhall  retain  it  in  fee;  faid 
it  had  been  fo  adjudged  in  Lippingwell  v.  Bunting,  and  of* 
that  opinion  was  the  whole  Court  in  this  cafe,  that  a  cuftom 
was  good  and  allowable  (being  ufed)  that  when  the  tenant 
doth  not  appoint  the  eftate  of  cefty  que  ufe  that  the  lord  may; 
the  intereft  of  the  land  being  between  the  lord  and  the  copy- 
holder 


holder  it  is  not  utireafonable  that  upon  fuch  uncertainty  it  may- 
be afcertained  by  the  lord.  Cro.  E.  392.  pi.  15.  Patch-  37  Eliz* 
C.  B.  Brown  v.  Forfter. 

[P.  b]     In  what  Cafes  the  Admittance  of  one  (hall  thu  in  Roil 

L        S+L        +L  J  J  is  letter' (Y) 

be  of  the  other.  in  foL  5o5. 

[\.  TF  a  copyholder  furrender s  to  the  ufeofonefor  life%  the  re*  #  4  Rep.  23; 

**  mainder  to  another ,  the  admittance  of  the  tenant  for  life  -  p*'  6* 
m  an  admittance  jar  him  in  remainder  alfo,  becaufe  they  are  but  Huokley. 
one  eftate,  and  but  one  fine  is  due  for  both,  and  if  there  s.  P.  but  it 
ought  to  be  an  admittance,  of  him  in  remainder  alfo,  this  ^n°ltthe 
would  be  void,  becaufe  nothing  puffed  before  admittance,  and  0f  him  in 
fo  the  particular  eftate  would  be  .determined  before  the  re-  remainder  • 
mainder  could  commence,     §  Co.  4.  22.  &  23.  *  Fitchews  Cafe  [     97    ] 
adjudged.  Mich.  38  &  39  Eliz.  B.R.  between  f  Keping  and  f°»topre- 
Banning,  dubitatur.J  ,  lord  of  hb 

fine  which 
was  due  by  thecuftom  of  the  manor  according  to  the  opinion  in  Brown's  Cafe.  [4  Rep.  aa.  b.l 
■  Cro  F.  441.  pi.  4.  S.  C.  but  &  does  not  appear, 

t  See  (£.  b)  pi.  1.  and  the  notes  there. 

2.  A.  fur  rendered  to  his  wife  during  the  nonage  ofhisfon9  and  D.  251.  a- 
then  to  his  fon  in  tail  &c.  and  died;  the  wife  is  admitted  ac-  g1^ '^p* 
cordingly,  marries,  and  dies.     The  heir  at  her  admittance  andfeenii" 
was  but  Jive  years  old.     The  fecond  hufband   fliall  have  the  to  **  s.  c. 
land  during  the  nonage  of  the  infant,  for  the  wife  had  her  ^jS£  *~ 
faid  eftate  to  her  own  ufe,  and  then  her  hufband  furviving  Vaughao 
her  fhall  take,  and  that  without  any  admittance,  for  that  he  ch-  J. 

is  not  in  any  of  new  eftate  but  in  the  eftate  of  his  wife  as  ^^j'1*5* 

aflignee,  but  if  fhe  had  been  only  guardian  or  prochein  amy  iy.— cub" 

it  had  been  otherwife.     3  Le.  9.  pi.  22.  7  Eliz.  C.  B.  Dedi-  Treat,  of 

cot's  Cafe.  Tcn'  pl- 

ates S.  C. 
held  accordingly  by  2  juftices.— — —  Ibid,  316.  cites  S.  C. 

3.  Admittance  of  tenant  for  life  is  admittance  of  him  in  4  Rep.  23. 
remainder,  becaufe  the  fine  is  in  tire,  and  no  new  fine  due  for  a-  pi-  $- 
remainder-man;  but  otherwife  it  is  of  him  in  reverfion.     Mo.  £f!iv*cC 
358.  pi.  488.  Trin.  36  Eliz.  Dell  v.  Higden.  bi*sTk 

does  not 

appear.  Cro.  E.  372.  pi.  17.  S.  C.  but  S.  P.  does  not  appear. Supplement  to 

Co.  Comp.  Cop.  72.  f.  7.  cites  S.  (X  and  S.  P. S.  C  cited  3  Lev.  308,  309. 4  Rep.  22. 

b.  in  Brown's  Cafe  S.  P.  refolved. Ibid.  23.  a.  pi.  S.  P.  in  cafe  of  Fitch  v.  Huckley.— — 

2  Brownl.301.  Pafch.  7  Jac.  C.  B.  Warren  v.  Packman  S.  P.  refolved. S.  P.  adjudged; 

for  where  the  lord  is  to  have  a  fine  there  rnuft  be  a  new  admittance.  Mo.  465.  pi.  658.  Pafch.  39 
Biz-  B.  R.  Tipping  v.  Bunning.— — Cro.  E.  504.  pi.  29.  Gyppyn  v.  Bunncy,  S.  C.  and  by 
Popham  the  tenant  for  life,  and  he  in  remainder  have  but  one  eftate  in  law,  and  therefore  the 

admittance  of  the  one  (hall  ferve  for  the  other. Goldlb.  95,  pL  9.  S.  C.  and  S.  P. 

Arg. Supplement  to  Co.  Comp.  Cop  72.  f.  7.  cites S.  C.  and  S.  P.  as  held  accordingly.—— 

The  cafe  of  Dell  v.  Higden,  as  it  is  reported  by  Moor,  is  alfo  contrary  to  the  cafes  before ;  for 
there  it  is  faid  but  one  fine  is  due,  but  otherwife  it  is  of  a  reverfion,  which  diftin&ion  is  laid  quite 
crofs  to  what  it  is  in  the  cafes  before,  and  feems  to  have  been  a  miitake  in  the  reporter ;  for  at 
it  is  againft  the  cafes  before,  fo  it  is  againft  reafon.  The  fame  cafe  is  reported  by  Lord ' 
Coke,  and  no  fuch  refolution  is  mentioned  in  his  report  of  it,  and  it  is  obfervable,  that 
nothing  in  that  cafe  as  reported  by  Moor,  feems  to  have  been  cither  upon  reafon  or  authority, 
bof  one  point,  which  is  the  finglc  refolution,  as  the  cafe  is  reported  by  Lord  Coke.  Cilb.  Treat. 
of  Tea.  181. 

4.  Copy- 
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Supplement  4*  Copy  holder  of  \n\ier\tznce  fur  rendered  to  'the  ufe  of  Mi  bfi 
to  Co.  wife  for  life,  remainder  U  C.  bis  youngeft  fon  in  fee.  The  wife' 
72.m£  7.°P"  was  Emitted,  but  the  fon  refufed  during  bis  mother9 s  life,  an4 
cites  S.  C.  afterwards,  without  being  admitted,  he  fur  rendered  to  the  ufe  of 
4  RhPM*T"  *^*  pl°*n<tff*  *n  tfH  lift-til**  of  the  mother.  Adjudged,  that  the 
%s  &  a£  admittance  of  the  wife  was  the  admittance  of  the  fort  in  fef- 
Eiir.c.  b.  mainder,  for  fhe  being  admitted  to  the  particular  eftate,  the 
wT  %  ?:  rcmamder  depends  on  that,  and  veils  without  other  admit- 
ftabnotbar  tance  >  f°r  both  make  but  one  eftate.  Cro.  J?  31.  pi.  1.  Trim 
the  lord  of   2  Jac.  B.  R.  Auncelme  v.  Auncelme. 

bit  office 

which  he  ought  to  have  by  the  cuftom.— S.  P.  refolved,  4  &ep.  93.  t.  pL  6.  Pafch.  36  Elic* 
B.  R.  Fitch  v.  Hucklcy,  nut  not  to  prejudice  the  lord  of  hu  fine  due  by  the  cuftom  according 
to  the  opinion  in  Brown's  Cafe.— —Supplement  to  Co.  Comp.  Cop.  7*.  f*  7.  ekes  S.  C. 

5.  If  be  in  remainder  mates  a  lea fe  for  years  before  his  admit* 

tame*  the  admittance  of  the  termor  mail  be  good  to  this  pur* 

pofe  for  him  in  remainder;  per  Yelverton  )•  to  which  Fen- 

ner  J.  agreed.    Bulft.42.  Mich.  8  Jac.  in  Cafe  of  Eyliffv* 

Chopley. 

f    98    ]      (>•  A  copyholderytfrraafcrx  to  the  ufe  of  fever  al  per  font  for 

■  Lev.  107.  years  fuccejive,  the  remainder  in  fee  to  J.  S.   Wyld  held,  that 

s.c.  and      an  admittance  of  a  particular  tenant  is  an  admittance  of  all 

judged  ac-    tne  remainders  to  all  purpofes,  but  only  the  lord's  fine ;  and' 

cotdmgly.     if  the  cuftom  be,  that  the  fine  paid  by  the  firft  tenant  fhall 

Mod.    g0  to  ajj  tjje  remainders,  then  the  admittance  of  the  firft  man 

Sw'c.  and**  1S  t0  ^  intents  and  purpofes  an  admittance  of  all  that  come 
judgment  after.  In  this  cafe  the  pofleffion  of  the  leflee  is  the  poflef- 
J*0^*1"*-  fion  of  the  remainder-man.  Mod*  102.  pL  8.  Mich.  25  Car.  2« 
aSo.Batmor,  &  R.  Blackburn  v.  Graves* 

▼4  GnvetS.       7.  Surrender  to  J>  S.  and  bis  heirs,  if  J«  S.  dies  his  heir  is 

Crdblved.  in  without  admittance,  per  Hale  Ch.  J.  who  faid  there  had 

been  diverfity  of  opinions,  but  the  better  opinion  had  been 

according  to  the  Lord  Coke's  opinion.    Mod.  120.  pi.  22. 

Pafch.  26  Car.  B.  R.  in  Cafe  of  Blackburn  v.  Graves. 

8.  Surrender  to  A.  for  lifey  then  to  his  wife  for  life,  and  the 
furvivor  of  them,  and  after  their  death,  then  to  the  ufe  of  bis 
laft  will,  and  for  want  of  fuch  will,  then  to  his  own  right 
heirs.  A.  was  admitted  &c.  and  made  his  will,  and  devifed 
all  his  eftate  real  and  perfonal  to  his  wife,  and  after  his 
death,  and  devifed  the  remainder  to  be  divided  by  G.  and  H. 
(whom  he  made  executors)  between  his  relations,  according 
to  their  difcretion.  In  eje&ment  it  was  found  that  G.  and 
H.  entered  with  intent  to  divide  the  eftate  according  to  the 
will,  but  were  not  admitted.  The  queftion  was,  what  vefted 
in  them  before  admittance,  and  what  palled  by  the  will.  Held, 
that  admittance  of  tenant  for  life  upon  a  furrender  is  an  ad- 
mittance of  thofe  in  remainder*  5  Mod.  306.  Mich.  8  W.  3. 
Warfop  v.  Abell. 
C0.Comp.  g#  If  a  copyholder  furrenders  to  the  ufe  of  his  lafl  will,  and 
t^SJP.  '.  by  tn*t  devifes  it  to  2,  and  the  lord  admits  one,  this  fhall  enure 
to  both9  for  when  he  is  admitted,  he  is  in  by  the  furrender, 

which 


trhicli  he  cannot  be  unlefs  he  be  a  joint- tenant;  for  that  is 
bis  title  by  the  furrender.    Gilb.  Treat,  of  Ten.  3 1 2,  3 1 3. 

(Q^b)     Admittance  of  whom  it  may  be  in  Cafe 
of  Death  of  Surrenderee  before  Admittance. 

I.  A   Surrenderee  to  him  and  bis  heirs  dies  before  admittance,  s-  C.  cited 
"    tit  heir  may  be  admitted.     4  Rep.  25.  a.  pi.  1 1.  Pafch.  fc^'p* 
31  Eliz.  B.  R,  Kite  v.  Quinton.  Brampton 

Ch.  1.  Mar. 
130.  at  the  bottom.  Mich.  17.  Car.  S.  P.  agreed  for  law,  it  Teems  that  he  is  in  by  defeent, 
[when  he  is  admitted]  or  at  lead  by  force  of  the  firft  furrender,  and  fo  in  nature  of  a  dejctrtf. 

t  Sid.  61.  cited  by  Glyn  Ch.  J.  HUl.  1657.  B.  R.  in  cafe  of  Blunt  v.  Clark. Gilb.  Treat. 

of  Tea.  207.  cites  S.  C  6c  S.  P.  for  upon  admittance  the  eftate  is  in  cefty  que  ufe  from  the  fuf- 
by  relation. 


^  If  a  copyholder  according  to  the  cuftom  doth  furrender 
into  the  hands  of  2  tenants  to  the  ufe  of  J*  S.  and  bis  heirs,  and 
afterwards  the  copyholder  dietb  before  the  prefentment  be  made  of 
the  furrender  by  the  tenants,  and  the  lord  before  the  prefent- 
ment accepts  of  the  rent  of  J.  S.  generally,  but  not  as  a  copyholder^ 
the  heir  of  the  furrenderor  may  enter  into  and  upon  the  lands, 
and  receive  the  profits  thereof  to  his  own  ufe,  for  that  no- 
thing  vefleth  in  the  furrenderee  before  admittance,  and  the  in-  L  99  J 
hericance  of  the  copyhold  is  in  the  heir  quafi  by  defeent.  Sup- 
plement to  Co.  Comp,  Cop.  79.  f.  13. 

3.  Cuftam  was  for  a  copyhold  to  defcend  to  the  youngeji  fon, 
and  not  to  the  eldeft  brother;  a  copyholder  furrender  ed  the  land 
U  another  and  his  heirs  but  before  admittance,  furrenderee  dies, 
leaving  two  fonsy  and  the  queftion  was  between  the  two  fons, 
and  adjudged  that  the  eldeft  fon  fhould  be  admitted,  becaufe 
the  cuftom  was,  that  the  eftate  ihould  defcend  to  the  youngeft  • 
brother,  and  there  was  no  eftate  in  the  anceflor  to  defcend*,  and 
therefore  the  eldeft  fon  mufi  have  taken  as  pur  chafer  \  but  accord- 
ing to  the  report  I  hare  of  the  cafe,  the  Court  faid,  that  if 
the  cuftom  had  been  laid  to  have  been  Borough  Engli/h,  the  eldeft 
had  been  excluded,  for  the  law  takes  notice  of  Borough  Eng- 
lish and  Gavelkind  cuftom.  6  Mod.  121.  cited  by  Holt  Ch* 
J.  as  Hill.  1659.  Fane  v.  fiarr. 

(R.  b)  Admittance.  Where  the  Cuftom  is  to 
defcend  to  the  youngeft  Son,  or  is  Gavelkind 
&c. 

X.   A  Surrender  was  to  the  ufe  of  J.  S*  and  bis  heirs  of  copy-  Sty.  14* 
**   hold  land,  defcendible  according  to  the  nature  of  Bo-  JJj^1^ 
rough  English.    J.  S.  died  before  admittance ;  the  Court  held,  Barker  v. 
that  the  right  would  defcend  to  the  youngeft  according  to  the  Deaham, 
cuftom.    Mod.  ioa<  pi.  8.  cites  it  as  the  Cafe  of  Baker  v.  £  \  £j, 
Dereham.  «*  appear. 

Vol.  VL  I  -*»*• 


99  COppfttitt 


Suppletteatto  Co.  Comp.  Cop.  70.  f.  4.  cites  S.  C.  but  S.  P.  does  not  »petr> 


3.  P.  by  Glyn  Ch.  J.  that  the  youngeft  ion  (hall  have  the  land,  becaufe  he  it  in  by  aefcent,  or  at 
leaft  by  force  of  the  firft  furrender,  and  fo  in  nature  of  a  defcent.  a  Sid.  61  •  Hill.  i6$7* 
Blunt  v.  Clerk,  Vent.  »6i.  S.  P.  by  Wilde. 

Wms'aRep.  2.  Cuftom  was  for  a  copyhold  [of  every  tenant  dying  feifed9 
Striker'  Wms's.  Rep.  66.1  to  defcendto  the  youngeft  fon9  and  not  to  the 
Holt  Ch.  J.  eldeft  brother*  A  copyholder  furrendered  to  B.  and  his  heirs, 
as  adjudged  i>ut  before  admittance  B.  dies,  leavine  two  fins*    Adjudged  l 

Ld°BTi&fr  that  the  eIdeft  fon  Q10^  be  admitted,  becaufe  the  cuftom 
man's  time,  was,  that  the  eftate  ihould  defcend  to  the  youngeft,  and 
between  there  was  no  eftate  in  the  anceftor  to  defcend;  cited  per  Holt 
f^Tald  Ch.' J.  as  the  cafe  of  Fane  v.  Barr  1659.  But  he  fafd,  that 
adds',  that  according  to  the  report  he  had  of  the  Cafe,  the  Court  faid,  that 
the  law  if  the  cuftom  bad  been  laid  to  be  Borough  Englijb  the  eldeft  fori 
dceof  Bol  **ad  keen  excluded,  and  the  youngeft  muft  have  ban  admitted  1 
rough  £ng-  for  the  law  takes  notice,  of  Borough  Englifh  and  Gavelkind 
liihisthe  cuftoms.  6  Mod.  121.  Hill.  2  Ann.  B.  R.  in  Cafe  of  Cle- 
<$£*?  ««"«  v.  Scudamore. 

that  the 

lands  are  Borough  Emgliih,  yen  need  not  fei  forth  the  mature  of  the  cuftom  fyttialty.  1  \ 
Wms's.  Rep.  66.  Marg.  fays  it  fcemi  to  be  5.  C.  as  i*  cited  a  Kcb.  158*  159.  by  the  name  of 
Painv.  Herbert.  -Vent.  261.  wcsfcofBatmore,  alias  Blacksnore,  v.  Graves,  per  Wild  J, 
•aid  it  was  fo  held. 

Holt's  Rep.      3.  If  the  eldeft  fony  where  there  is  Borough  Englifh,  be  ad- 

165.  s.  C.    m\tu^  jje  is  a  copyholder  de  fa&o,  and  he  has  a  good  title 

againft  all  mankind  but  the  youngeft  fon,  and  by  virtue  of 

it  may  maintain  an  eje&ment.    Trin.  5  Ann*  Brown  and 

Dyer. 

t  100  ]  (S.  b)     How  far  the  Lord  is  bound  by  Admit- 
tance. 

I.  QtJRRENDER  to  the  ufe  of  A.  upon  truft  till  money  paid, 
^  and  that  after  A.  fliall  furrender  to  B.  A.  having  re- 
ceived the  money  refufes  to  furrender  to  B.  7  he  lord  de- 
crees a  furrender  by  A.  to  B.  B.  refufes.  The  lord  may 
feize  and  admit  B.  for  in  fuch  cafe  he  is  chancellor  in  his  own 
court ;  per  tot.  Cur.  Le.  2.  pi.  2.  Hill.  25  E!»  B«  R.  Anon* 

2.  Baron  and  feme  copyholders  for  life,  the  baron  furrendered 
to  the  lord  who  granted  the  land  over  by  copy  to  a  ft  ranger; 
the  baron  died  ;  the  feme  recovered  and  entered,  and  furren- 
dered to  the  lord  ;  the  ftranger  fliall  have  the  land,  and  not 
the  lord  himfelf  againft  his  own  grant.  4  Le.  88.  pi.  186. 
Pafch.  26  Eliz.  B.  R.  Anon. 

3.  A  copyhold  cuftom  is,  that  a  woman  fhall  have  her 
free  bench,  quamdiufe  bene  gefferit9  and  live  chafte,  and  fhe  is 

incontinent,  of  which  the  lord  hath  not  notice,  and  the  lord 
admits  her  tenant,  it  was  held  that  it  ihould  bind  the  lord, 
though  he  had  not  notice  of  the  ineontimncy*  4  Le*  240*  pi.  390* 
Mich.  3  Jac.  C.  B.  Wheeler's  Cafe. 

4.  It 


4*  It  feeras,  that  when  a  tenant  for  life  makes  a  furrender  in 

jfee,  though  nothing  can  pafs  by  the  furrender  but  what  he 

hath,  yet  it  feems,  that  when  the  lord  admits  tbt  furrenderee 

according  to  this  furrender,  then'  he  has  a  fee;  for  the  lord 

has  an  eftate  to  pafs  a  fee-fimple.  Gilb.  Treat,  of  Ten.  178. 

(T.  b)     To  what  Time  the  Admittance  (hall 

have  Relation. 


I.    A     Seifed  of  freehold  and  copyhold  makes  a  leaf*  of  both 
•**•    years,  rendering  rent,  and  after  he  grants  the  rev 


for  Cro.E.606. 

rever-  P**  &•  s.  c, 
fion  of  the  freehold,  and  makes  a  furrender  of  the  copyhold  x  tmT. 

to  the  ufe  of  the  fame  perfon,  and  an  attornment  is  had  of  s  c  — 1 

the  freehold,  and  the  prefentment  of  the  furrender  for  the  *3  Rep- 57* 
copyhold  is  not  made  until  a  year  after,  yet  he  in  reverfion  ^  cp1,  *** 
Ihall  have  an  a£tion  of  debt  of  all  the  rent>  for  the  prefentment  God'b.  139. 
of  the  furrender  is  but  a  perfe£tion  of  the  furrender  before  P1-  *69-f 
made.  Lane.  33.  cites  it  adjudged  41  Eliz.  B.  R.  the  Cafe  "afe  "s.C. 
of  Collins  v.  Harding.  but  the 

po;nt  of  re- 
lation does  not  clearly  appear  in  any  of  the  faid  reports.  ■  The  admittance  relates  to  the 
furrender,  and  furrenderee's  title  begins  from  thence,  i  Salk.  185.  Benfonv.  Scot.  ■  3  Lev. 
j85.  &  C. 4  Mod.  251.  S.  C. 

2,  The  wife  of  a  copyholder  dying  fei fed  is  to  have  his  ejfate  J°'Ag'  &: 
for  life;  he  becomes  a  bankrupt,  and  the  commiffioners  bargain  ^t'^ M 
and  fell  this  land  by  deed  inr oiled.     The  baron  dies.     The  feme  bankrupt  > 
is  admitted^  and  afterwards  the  bargainee  is  admitted;  and  it  JhaUnot  b« 
was  held,  that  the  copyholder  was  no  tenant  after  the  deed  ftj^fafax 
in  rolled,  for  the  bargain  &c.  binds  and  bars  his  eftate,  and  of  it,  not- 
the  bargainee  is  barred  only  to  take  the  profits  until  the  ad-  withOand- 
inittance,  which  is  for  the  ford's  benefit  in  refpedt  of  the  fine,  ^J^ 
and  not  for  the  copyholders,  and  though  between  the  bar*  were  not  ad- 
gain  and  fale,  and  the  inrollment,  the  tenant  dies*  and  his  .[101    ] 
wife  is  admitted,  yet  when  the  bargainee  is  admitted  by  the  *****  » 
lord  the  eftate  (hall  veft  in  the  bargainee,  and  (hall  have  rela-  *£  ^?°m 
tion  to  the  bargain  and  fale,  and  {hall  deveft  the  eftate  which  holder* 
the  feme  claimed  by  the  cuftom.     Cro.  C.  568.  569.  pi.  6. 
Hill.  15  Car.  B.  R.  &  cites  7  E.  6.  Br.  Title  Inrolments. 
Parker  v.  Bleeke. 

2.  Admittance  of  furrenderee  fhall  have  relation  to  the  fur-  t  saik.  185, 
render.  4  Mod,  251*  254.  Hill.  5.  W.  &  M.  in  R.  Benfon  pi.  *S.C, 
v  Scott. 

(U.  b.)     Pleading  of  Admittances. 

I.  X17HERE  fome  have  imagined  that  nothing  fhould  b« 

**    inverted  in  the  heir  before  admittance,  becaufe  every 

admittance  of  an  heir  updn  a  defcent  amounts  to  a  grant, 

and  fo  may  be  pleaded,  they  are  in  an  error  j  for  though  it  be 

I  a  true 


true  that  after  admittance  the  heir  may  in  pleading  allege  this  at 
a  grants  and  that  has  been  allowed  to  avoid  the  inconveniences 
that  otherwife  fhould  enfue,  for  if  the  copyholder  fhould  be 
driven  in  pleading  to  fliew  the  firft  grant,  either  that  was 
made  before  the  memory  of  man,  and  fo  is  not  pleadable,  or 
fince  the  memory  of  man,  and  then  cuftom  fails ;  for  this 
reafon  the  law  has  allowed  a  copyholder  in  pleading  to  allege 
any  admittance,  as  well  upon  a  defcent  upon  a  furrender,  as  a  grant, 
andjhew  the  defcent  to  him,  and  that  be  entered  and  well,  without 
any  admittance,  Co.  Com  p.  Cop.  53.  f.  41.  cites  4  Rep.  22.  b. 
[Mich.  23  &24EI1Z.  C.  B.]  Brown's  Cafe. 
for  he  U  2.  But  the  heir  cannot  plead  that  his  anceflor  was  feifed  in  fee 

teM?ntf  tL  at  l^e  w*^  °f  f^e  ^or(t>  h  C0Py  °f  court  roll  of  fuch  a  manor,  ac* 
lord  accord-  cording  to  the  cuftom  of  the  manor,  and  that  be  died  feifed*  and 
ingtothe  that  the  copy 'bold  defended  upon  bim9  becaufe  in  truth  fuch  an 
cuftom  of  jntereft  is  but  a  particular  intereft  at  will,  in  judgment  of 
4  Rep.  11?   law>  although  it  be  defcendible  by  cuftom.   Co.  Comp.  Cop. 

b.  refolved    53,  54.  f.  41. 

in  Browne's      ^  jn  pUading  admittance  by  a  fteward  he  muftjbew  the 

Jleward*s  name.     Cro.  E.  392.  pi.  15.  Pafch.  37  Eliz.  C.  B. 

Brown  v.  Fofter. 

4  Rep.  17.        4.  When  a  copyholder  furrenders  to  the  ufe  of  another, 

■ub.pl.  15.  and  the  ionj  admits  him,  now  he  who  is  fo  admitted  is  in  by 

i:ht!  B.  R.  h,m  'hat  made  the  furrender,  and  in  a  plaint  in  the  nature  of  a 

Tavemer  v.  writ  of  entry  in  the  per,  Jhall  be  fuppofed  to  be  en  le  per  by  him 

s  oas* p  w^°  ma^i  tb*  furrender,  for  the  lord  is  but  an  inftrument  to 

refolved  ac-  ma^e  admittance,  and  he  who  is  admitted  fliall  not  be  fubjeft 

cordingly.     to  the  charges  and  incumbrances  of  the  lord,  for  the  lord 

hath  but  a  cuftomary  power  to  make  the  admittance  fecun- 

dum  effe&um  furfum-redditionis.    Supplement  to  Co.  Comp* 

Cop.  72.  f.  6.  cites  Co.  Taverner's  Cafe. 

5.  In  admittances  made  by  under- ftewards,  as  well  as  in 
admittances  made  by  the  ftewards  themfelves,  it  is  good  order 
.  to  exprefs  in  the  copy,  and  in  the  court-roll,  the  name  of  the 
under-fteward,  or  the  fteward,  becaufe  in  pleading  any  admit- 
tance a  man  muftfay,  that  he  was  admitted  by  fuch  a  one,  under- 
fieward  or  Jleward,  naming  his  name.  Co.  Comp.  Cop.  57. 
f.  46. 

* 

/  102  ]  [W.  b]     What  Perfons  fhall  pay  Fines,  and  to 

This  in  Roll  whom 

It  letter  (2)  '     "       Wn0m* 

in  fol.  505. 

By  fuch       CI#  A  CopyboMtr  in  fee  furrenders  to  the  ufe  of  another  for  life, 
furrender  •**  when  the  Uffee  dies,  he  fliall  not  pay  a  fine  for  a  re-ad- 

there  pries  mt'gfance  to  the  reverfton,  for.it  continued  always  in  him.  Co.  o. 

no  more        •*  *■  -r*    1  n  4  * 

thanwhtt     Marg.  Podger  107.J 

nukes  the 

tftaftc,  and  the  reft,  remains  in  the  furrendtror«    Browal.  1  St .  Bicknai  v.  Tucker,  S.  C. 

.  2.  Though 


eOpp&Qlfc  1 02 

1%  Though  an  heir  of  a  copyholder  may  fumnder  to  another  CUb.  Treat. 
before  admittance,  yet  he  fhall  not  prejudice  the  lord  of  his  cii^Tc5** 
line  due  to  him  upon  the  defcent,  and  he  is  a  tenant  by  copy,  and  fays, 
for  the  copy  made  to  his  anceftor  belongeth  to  him.    4  Rep.  quaere, 

22.  b.  pi.  1.  Mich.  23&2+EI1Z.  C.  B.  the  3d  Refolution  in  SetoSd'ia  ' 
Brown's  Cafe.  fuch  dfc 

mud  admit 
before  the  heir  at  paid  hia  fine ;  and  if  he  doet,  what  remedy  there  b  for  {he  fine  ? 

3.  Admittance  of  tenant  for  life  is  admitance  of  him  in 
remainder,  but  it  {hall  not  prejudice  the  lord  as  to  the  fine 
from  him  in  remainder  due  to  the  lord  by  the  cuftom.    4  Rep* 

23.  a.  pi.  6.  Pafch.  36  Eliz.  B.  R.  Fitch  v.  Huckley. 

4.  Tenure  by  tenant  right,  as  it  is  ufual  towards  the  bor- 
ders of  Scotland,  lhall  not  pay  any  uncertain  fine  or  income 
at  the  charge  of  the  lord  by  alienation,  but  by  death,  which  is 
the  a<Sl  of  God,  for  otherwife  the  lord  might  weary  the  tenant 
by  frequent  alienations,  but  it  may  be  fine  uncertain  upon 
the  alienation  of  the  tenant,  as  well  upon  death  as  defcent,  for 
that  it  is  the  acl:  of  the  tenant,  and  in  his  power.  Mich, 
1599.  The  Cafe  of  the  Manor  de  Thwaites ;  &  les  Juftices 
accord  the  fame  holds  in  Copyholders,  for  the  Cuftom  muft 
be  reafonable,   Cary's  Rep.  9.  Egerton  (Sir  Thomas's)  Cafe. 

5.  Of  fines  due  to  the  lord  fome  are  by  change  or  altera-  Supplement 
tion  of  the  lord,  and  fome  by  the  change  or  alteration  of  the  compicop. 
tenant ;  the  change  of  the  lord  ought  to  grow  by  the  aft  of  «4.  c  "10. 
God,  otherwife  no  fine  can  be  due,  but  when  the  change  s«.  P.— 
grows  by  the  aft  of  God,  there  the  cuftom  is  good,  as  by  the  o/xcnTiTl! 
death  of  the  lord,  and  this  upon  a  Cafe  in  Chancery  referred  to  cite*  s.  c. 
Popham  Ch,  J.  and  upon  conference  with  Anderfon  &c.  and  *>*"  fey* 
all  the  Judges  of  Serjeant's  Inn  in  Fleet-ftreet,  was  refolved,  5K;'cra 
and  fo  certified  into  the  Chancery,  but  upon  the  change  or  fine  be  due 
alteration  of  the  tenant  a  fine  is  due  to  the  lord.    Co.  Lit.  ©/common 

h  right  upon 

59*  »•  the  altera- 

tion of  the 
lord  by  death j  it  feems  it  is  not,  bnt  only  where  there  is  a  particular  cuftom  for  it ;  though  Ld. 
Cake's  words  are  general,  and  may  be  interpreted  either  way. 

6.  If  a  copyhold  be  granted  durante  vita,  and  the  grantee 
dies,  living  cejluy  que  v}e9  and  ajlranger  enters  as  a  general  oc- 
cupant, he  fhall  be  admitted  and  pay  a  fine.  Co.  Comp.  Cop. 
62.  f.  56. 

7.  Where  by  the  cuftom  of  the  manor,  the  bailiff  of  ihe 
manor  is  to  have  the  ward/hip  of  the  copyhold-heir  being  under  the 
age  of  14,  fuch  a  guardian  fhall  neither  be  adriaitted,  nor  pay 
a  fipey  becaufe  he  is  but  a  pernor  of  the  profits,  and  that  not 
in  his  own  right,  but  in  the  right  of  him  to  whom  he  is  guar- 
dian.   Co.  Comp.  Cop.  62.  f.  56. 

8.  By  fpecial  cuftom  copyholders  are  to  pay  fines  upon  {    103  ] 
licences  granted  unto  them  to  demife  by  indenture,  but  by  ge- 
neral cuftom  they  are  to  pay  fines  only  upon  admittances.  Co. 

Comp.  Cop.  62.  f.  56. 

I  3  * lf 


103  COpp&ORtt 

A  fine  U  q0  If  the  lord  having  a  copyhold  by  efcheat,  forfeiture,  cc 

admittance    ot^er  nieans,  makes  a  voluntary  admittance,  a  fine  is  due  nit* 
upon  a        the  lord.    Co.  Comp.  Cop*  6a.  f.  56. 

voluntary 

f  ram.  Gilb.  Treat,  of  Ten.  315.  cite*  Co.  Comp.  Cop. 

10.  If  a  copyholder  furrenders  to  the  ufe  of  a  ftranger,  and 
the  lord  admits,  a  fine  is  due  to  the  lord.    Co.  Comp.  Cop* 

62.  f.  56. 

11.  If  a  copyhold  be  granted  to  one  and  bis  heirs  durante  vitaf 
and  the  grantee  dies9  and  his  heir  enters  as  a  fpecial  occupant,. 
where  by  the  cuilom  of  the  manor  a  copyhold  may  be  ex- 
tended, upon  the  extent  the  party  fhall  be  admitted,  and  fhall 
pay  a  fine.    Co.  Comp.  Cop.  62.  f.  56. 

12.  If  the  copyhold  lands  of  a  bankrupt  be  fold  according 
to  theftatute  of  the  13  £Iiz.  cap.  7.  the  vendee  fhall  be  ad- 
mitted and  pay  a  fine.     Co.  Comp.  Cop.  62.  f.  56. 

13.  If  a  copyhold  be  granted  upon  condition,  and  the  condi- 
tion be  broken,  and  tbe  grantee  enters,  he  fhall  not  be  ad- 
mitted, neither  pay  a  fine,  becaufe  upon  the  breach  of  the 
condition  and  the  entry,  he  is  to  all  intents  in  flatu  quo 
prius,  as  if  no  grant  at  all  had  been  made.    Co.  Comp.  Cop* 

63.  f.  56. 

14.  If  a  copyholder  in  fee  furrenders  for  life,  referving  tbe  re- 
verfion, and  the  leffee  for  life  dies%  the  copyhplder  fhall  not  be 
admitted  to  his  reverfion,  neither  fhall  he  pay  a  fine,  be- 
caufe the  reverfion  was  never  out  of  him.  Co.  Comp.  Cop* 
63.  f.  56. 

15.  If  a  copyholder  be  dijeifed,  and  then  enters  upon  tbe  dijfeifot, 
er  recovers  by  plaint  in  the  nature  of  an  afftfe,  he  fhall  not  be 
admitted,  neither  fhall  he  pay  a  fine,  for  he  continues  ftill 
tenant  by  copy,  notwithftanding  the  diffeifin  ;  but  where  by  a 
plaint  a  copyhold  is  recovered  upon  the  accruer  of  a  new  title  y  where 
be  that  recovers  was  never  admitted,  nor  paid  fine,  there  upon  his 
recovery  an  admittance  is  requifite,  and  a  fine  is  due;  as  if  a 
copyholder  died  ft  if ed,  a  fir  anger  abates,  and  tbe  heir  recovers  by 
plaint  in  the  nature  of  an  affife  of  mortdanceftor,  upon  this 
recovery  he  fhall  be  admitted,  and  pay  a  fine.  Co.  Comp, 
Cop.  62.  f.  56. 

16.  If  /  take  a  wife  with  a  copyhold  infee9  though  by  this 
intermarriage  there  accrues  a  prefent  intereft  to  me,  yet  be- 
caufe I  am  feifed  not  jure  proprio,  but  jure  alieno,  therefore 
I  fhall  not  be  admitted,  neither  fhali  I  pay  a  fine.  Co.  Comp. 
Cop.  63.  f.  56. 

1 7.  The  fame  law  is  iffhe  be  a  termor  of  a  copyhold^  for  though 
the  term  by  the  intermarriage  be  fo  veiled  in  me  that  I  may 
difpofe  of  it  without  controul,  yet  becaufe  before  difpofal,  I 
am  poffefled  of  it  but  in  tbe  right  of  my  wife,  therefore  I  fhall 
neither  be  admitted,  nor  pay  a  fine.  Co.  Comp.  Cop.  63.  £ 
56.  cites  PLC.  418.  b,       * 

18.  If  a  copyhold  be  fur  rendered  for  life,  the  remainder  to  a 
Jlran^er,  though  the  admittance  of  tenant  for  life  be  fufficient 

to 


to  Invell  the  eftate  in  him  in  the  remainder,  yet  upon  the 
death  of  a  tenant  for  life,  he  in  the  remainder  (hall  be  ad- 
mitted and  pay  a  Jim.    Co.  Comp.  Cop.  63.  f.  56. 

19.  So  if  a  copyhold  be  granted  to  3  habend.  fuccej/he,  where 
by  cuftom  fucceffion  is  in  force,  if  any  one  dies,  he  that  next 
fucceeds  (hall  be  admitted,  and  pay  a  fine,  Co.  Comp.  Cop. 
63.  C  56. 

20,  If  2  copartners,  or  tenants  in  common  of  a  copyhold  be, 
and  the  one  dies,  and  the  other  has  all  by  defcent,  he  {hall  be  ad* 
mitted,  and  {hall  pay  a  fine ;  but  if 2  jointemants  be  of  a  copy- 
hold, and  one  dies,  the  other  {hall  have  all  by  the  furvivorihip  [*   104  ] 
without  admittance,  or  paying  a  fine,  becaufe  jointenants  to 

all  intents  and  purpofes  are  feifed  per  my  &  per  tout.    Co. 
*  Comp.  Cop.  63,  £  56, 

2X.  Upon  admittance  of  a  feme  to  her  widow's  eftate  hy  the  Cilb. Treat. 
cuftom  no  fine  is  due  to  the  lord.  Noy.  29.  Hill  15  Jac.  C.  B.  ^U^uSS 
in  Cafe  of  Rennington  v.  Cole,  a  quxreof 

this,  for 
though  the  eftate  be  adjudged  in  the  woman,  yet  thai  it  no  argument  that  (he  (hall  pay  no  fine, 
for  the  eftate  is  in  the  heir  by  defeent,  and  yet  ne  (hall  pay  a  fine,  and  both  are  compelhble  to  be 
admitted,  and  then  why  (hould  they  pot  pay  a  fine  ?  So  of  dower  and  curtefy.  Ibid,  aio.—  ■ 
If  a  copyhold  defcends,  and  the  lord  admits  the  heir,  where  by  the  cuftom  of  the  manor  the 
wife  is  to  have  dower,  and  .the  hufband  is  to  be  tenant  by  the  curtefy  of  the  copyhold,  either  of 
Ahem  (hall  be  admitted,  and  (hall  pay  a  fine  to  the  lord.  Co,  Comp.  Cop.  6a.  pi.  L  56. 

22.  Surrender  to  A.  for  years,  remainder  to  BK    The  lord  *** 
may  aflefs  one  fine  for  the  particular  eftate,  and  another  for  JJ^^ 
the  remainder ;  but  per  Wylde  J,  he  need  not  till  his  eftate  efiau,  there 
couies  into  pofleffion.     Vent.  260,  Trin*  26  Car.  2^  B^  R.  w;an/nd 
Batmore,  (alias,  Blackburn)  v.  Graves.  Sofinefii 

though  if  it 
lie  aflefied  only/tr  a  particular  eftate  the  lord  ought  to  have  another;  per, Hale Ch.  J.  Mod.  101*. 
pi.  a*.  Pafch.  »6Car.  2.  B.  R.  in  cafe  of  Blackburn  v.  Graves,— Mod..  104,  (]«  Q.  S..C— — * 
Cilb.  Treat-  of  Tfo.  j£i.  cites  S.  C 

23.  The  Court  doubted  whether  the  cuftom  was  good  as  ta 
the  claiming  an  alienation  fine  upon  an  alienation  for  life,  be- 
caufe by  that  the  tenure  of  the  lands  aliened  is  not  altered  ; 
for  the  reverfion  is  ftill  held  as  before  by  the  fame  tenant,. 
2  Vent.  135.  Hill,  i  and  2  W.  and  M.  in  C.  B.  in  Cafe  of 
Holland  v.  Lancafter. 

24.  In  a  fpecial  verdi£t  in  eje&ment  the  cafe  was,  the  father 
being  feifed  of  a  copyhold  in  fee,  furrendered  it  to  the  ufe  of  him* 
felf  and  hit  wife  for  life,  remainder  to  the  fin  (the  now  de- 
fendant) in  tail  $  the  father  and  mother  were  admitted,  and  paid 
4t  fine,  and  being  both  dead%  the  defendant  prayed  to  be  admitted  to 
the  remainder,  which  was  done,  and  a  fine  of  $%\.fet  upon  him, 
which  was  demanded,  and  a  day  and  place  appointed  for  the 
payment  of  it,  which  bo  did  not  pay,  and  faid  that  bo  thought 
that  none  was  due,  he  being  admitted  by  the  admittance  of  bis 
father  and  mother,  tenant  for  life,  and  therefore  refuted  to 
pay  it ;  adjudged,  that  no  fine  is  due,  unlefs  there  is  a  fpe- 
cial cuftom  for  it,  and  what  Lord  Coke  fays,  4  Rep.  22,23.  b. 
that  fuch  admittance  flxall  not  prejudice  the  lord  in  reipeft 

I  4  of 
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104.  Gopp&om* 

of  his  fine,  is  to  be  intended  where  fuch  fine  is  due  by  ctrfton 
for  the  admittance  to  the  remainder,  but  without  fpecial  cv/hm 
none  is  due.  3  Lev.  308,  309.  Trin.  3  W.  &  M.  in  C.  B. 
Barnes  v.  Corke. 

25.  The  admittance  of  tenant  for  life  is  an  admittance  of  him  in 
remainder  as  to  veft  the  eftate,  hut  not  to  prejudice  the  lord  of  bis 
fine,  faith  Lord  Coke  ;  therefore  upon  the  death  of  tenant  for 
life,  he  {hall  be  admitted,  and  pay  a  fine ;  for  though  his 
eftate  of  tenant  for  life  vefts,  yet  he  was  never  tenant  to  the 
lord  for  the  admittance  to  which  he  pays  his  fine ;  but  if  a 
copyholder  in  fee  furrenders  to  the  ufe  of  one  for  life,  and  the 
tenant  for  life  dies,  he  may  enter  without  any  new  admittance, 
or  paying  any  fine,  for  he  had  his  old  eftate  in  him,  and  he 
was  admitted  tenant  before ;  yet  it  was  faid  by  Popham,  in 
Cuppin  and  Bunney's  Case,  that  one  fine  is  due  in  fuch 
cafe,  but  it  is  but  of  little  authority,  for  the  point  of  the  cafe 
was,  whether  the  admittance  of  tenant  for  life  was  the  admit- 
tance of  him  in  remainder,  and  becaufe  it  was  made  an  ob- 
jeftion,  that  if  it  were,  the  lord  would  lofe  his  fine,  which 
Popham  anfwers  by  faying,  there  is  none  due  in  fuch  cafe, 
which  objection  Lord  Coke  anfwers  by  faying,  that  though 
the  eftate  be  vefted  in  the  remainder- man,  yet  a  fine  is  due* 
Gilb.  Treat*  of  Ten.  181,  182. 
[  xo5  ]  26.  Where  the  cuftom  is  for  a  copyholder's  lands  to  be 
extended,  the  extendor  ftiall  be  admitted  and  pay  a  fine*  Gilb* 
Treat,  of  Ten.  315. 

[X.  b]     Fines.    How  much  fhall  be  paid.    And 
VtEtw  where  one  or  feveral. 

pi.  8.  in 

Cro  E^cu.  C1,  I^  a  c°pybolder  in  fee  furrenders  to  the  ufe  of  one  for  life9 
pi.  ag".  the  remainder  to  another  for  life%  the  remainder  to  another 

Gyppmv.  in  fee,  by  this  but  one  fine  is  due;  for  the  particular  eftates, 
fccm^tobc  an(*  l^e  rema|nclers  are  but  one  eftate.  Mich.  38  &  39,  B.  R.- 
s.  c  and     by  Popham.] 

Popham  , 

and  Fenncr  thought  that  only  one  fine  was  due;  but  becaufe  the  other  judges  were  abfent  adjor* 

natur. Mo.  465.  pi.  058.  Tipping  v.  BunningS.  C.  and  S.  P.  and  therefore  there  needs  no 

new  admittance ;  but  when  the  lord  is  to  have  a  fine  [by  the  cuftom  fuppofel  there  a  new  ad- 
mittance is  neceffary. Gouldfb.  95.  pi  9.  Kippuig's  Cafe  S.  C.  argued  out  S.  P.  does  not 

appear. The  fine  paid  by  tenant  for  life  is  intire  and  no  new  fine  is  due  for  him  in  re- 

wuinder  but  otherwife  it  is  of  him  in  reverfon.  Mo.  358.  pi.  488.  Trin.  36  £liz.  Dell  v.  Higdcn, 

2.  It  is  decreed  by  affent,  that  the  defendant  being  lord  of 
•  the  manor  of  Alderfwafly,  fhall  have  for  a  fine  of  a  copy- 
holder upon  a  furrender,  one  whole  year* s  value,  as  the  fame  is 
reafonabi)  worth)  according  to  the  ufual  rates  of  lands  in  that 
country,  Cary's  Rep.  77.  cites  18  &  19  Eliz.  Blackwell  ic 
al.'v.  Low. 

3.  If  two  jointenants,  or  two  tenants  in  common,  ox  tenant  for 
Ufe,  and  he  in  the  remainder,  join  in  a  grant  of  a  copyhold,  one 

fine  only  is  due,  and  it  ihall  enure  as  one  grant  only;  fo  if  & 

furrender 


furrender  be  made,  and  after  a  common  recovery  is  had  by  plaint  in 
the  nature  of  a  writ  of  entry  en  le  poft,  for  the  better  affurance 
one  fine  only  {hall  be  paid.  Co.  Comp.  Cop.  63.  f.  56.  cites 
4 Rep.  27.  b.  Hubbard  v.  Hammond. 

4.  If  one  copyholder  has  diverfe  feveral  lands  fever  ally  holden  Cro.E.779. 
by  fever al fervices  by  copy9  the  lord  ought  to  demand  feveral  fines  Walton  v. 
for  every  parcel  which  is  fo  feveral  ly  holden,  for  the  tenant  Hammond, 
may  refufe  to  pay  the  fine  for  one  parcel,  and  pay  the  fines  s- c- a,M* 
for  the  others.    4  Rep.  28.  a.  Mich.  42  fc  43  Eliz.  the  third  folv^T£_ 
Refolution  in  Cafe  of  Hubbard  v.  Hamond.  cordmgiy. 

6m.  pi.  851.  S.  C.  refblved  accordingly. 

5.  If  two  feveral  copyholders  join  in  a  grant  of  their  copy- 
holds by  one  copyf  or  if  one  copyholder^  having  feveral  copyholds9 
grants  them  by  one  copy,  yet  the  grantee  {hall  pay  feveral  fines, 
for  they  fhall  enure  as  feveral  grants.  Co.  Comp.  Cop.  63. 
f.56. 

6.  5/.  1 2 j.  id.  was  held  an  unreafonable  fine  for  admit-  Supplement 
ting  a  furrenderee  to  a  cottage,  and  an  acre  ofpaflure9  being  copy-  2^  Cop 
hold  of  inheritance;  for  this  is  not  like  to  a  voluntary  grant,  7j5.  f.  "10. 
as  when  the  copyholder  hath  but  an  eftate  for  life,  and  dieth,  ««*»  S-.C. 
or  if  he  hath  an  eftate  in  fee-fimple,  and  committeth  felony,  ^i^tof 
there  arbitrio  domini  res  ajlimari  debat ;  but  when  the  lord  is  Ten.  aa*. 
compellable  to  admit  him  to  whofe  ufe  the  furrender  is,  and  825-  cue* 
when  cejlui  que  ufe  is  admitted,  he  fhall  be  in  by  him  who    •  ** 
made  the  furrender,  and  the  lord  is  but  an  inftrument  to  pre- 

fent  the  fame ;  and  therefore  in  fuch  cafe,  the  value  of  two 

years  for  fuch  an  admittance  is  unreafonable,  efpecially  when 

the  value  of  the  cottage  and  one  acre  of  pafture  is  a  rack  at  [   106  ] 

fifty-three  (hillings  by  the  year.     13  Rep.  3,  Mich.  6  Jac.  in 

Willowe'sCafe. 

7.  If  a  copyhold  efebeats,  the  lord  ought  to  increafe  and  im- 
prove his  fine  before  he  regrants  it,  or  he  has  no  remedy  after- 
wards, for  he  is  not  compelled  to  grant  it  again,  and  fo  may 
have  what  fine  he  will.  Arg.  Het.  6.  Pafch.  3  Car.  C.  B.  in 
Cafe  of  Pafton  v.  Manne. 

8.  A  moderate  year's  value  is  a  reafonable  fine  in  cafe  of  ibid.  96. 
a  tenantright  upon  every  alienation  or  death  of  the  tenant,  or  Pophamv. 
death  of  the  lord,  and  the  defendants  to  give  notice  of  every  ^\^ 
alienation  at  the  lord's  court y  and  the  fine  now  afleffed  not  to  Car.  1. 
be  taken  as  a  fine  certain,  and  a  Mafter  of  this  Court  to  fet  where  the 
the  laid  fine.    Ch.  Rep.  33.  5  Car.  1.  Middleton  v.  Jack-  %?££ 

lOtl,  certain,  the 

'  court  upon 

precedent!  produced,  and  efpecially  the  principal  cafe  of  Middleton  ▼.  Jackfon,  decreed,  that  a* 
improved  year*!  value,  in  a  moderate  way,  (hall  be  given  and  accepted  from  the  tenant  to  the 
lord  for  a  fine. 

9.  In  trefpafs,  the  queftion  was,  whether  the  lord  might  itw 
aflefs  two  year*  s  and  an  half's  value  of  the  land  according  to  the  ^5^^ 
rack-rent  for  a  finty  and  for  non-payment  enter  for  a  forfei-  thatJvM* 
ftturc?  and  ail  the  court  held  he  could  not,  for  it  is  unrea-  «>«  */ 

fonable ;  fom< 


wumors 


106  €<W#Ol& 

mfine  of  4     fonable;  and  that  one  year  and  an  half's  rent,  according  to  the 

vJJ^Ught  imProved  valui*  "  %*  enough,  but  that  the  tenant  might 
btrtafonably  refufe  to  pay  two  years  and  an  half;  and  judgment  ac- 
/et;  as  in     cordingly.    Cro.  Car.  196.  pi.  8.  Trin.  6  Or.  B.  R.  Dow  v. 

C.  where 

the  cujiom  is  for  ajiranger  to  pay  a  fine  upon  his  admittance  to  a  copyhold  ;  but  if  once  a  tenant, 
he  pays  a  fine  no  more  ;  and  Dolbcn  cited  a  cafe  of  Pin  fen  t  the  prothonotary,  who  was  a  rich 
nan,  and  purchased  a  houfe  in  C.  and  5  yean  value  was  fet  for  a  fine ;  and  the  matter  was  dis- 
puted, and  came  to  a  trial ;  and  it  was  held  to  be  a  reafonable  fine,  and  that  in  fuch  a  cafe  he 
might  have  fet  7  years  value.  But  in  the  principal  cafe,  which  was  in  cafe  of  an  infant,  the  other 
3  judges  being  of  opinion  that  the  infant  was  not  bound  by  the  cuftom,  the  Lord  Ch.  J.  con-  ' 
iented,  that  a  judgment  given  in  C.  B.  ihould  be  affirmed.  Freem.  Rep.  496.  pL  670.  Mich, 
36B9.  in  cafe  of  King  v.  Dillington. 

Fin.  R.  164.       10.  Renewing  copies  after  expiration  of  99  years  abfolute 
£.  c.  but     without  any  payment  of  fines  upon  death  or  alteration  to  the 

decreed"©  'or(^  ^m'tec*  at  two  Jear%i  vd«e.  2  Chan.  Rep.  134.  19  Car.  2. 
renew  with-  Morgant  v.  Scud  am  ore. 

pa  one  year 

after  the  leaks  expire,  or  return  from  beyond  fca,  or  attaining  at. 

it.  Upon  a  writ  of  error  thequeftion  was,  whether  a  cuf- 
tom for  a  copyholder  upon  his  admittance  to  pay  a  yeai }s  value 
of  the  land,  at  it  is  at  the  time  of  the  admittance,  were  a  good 
cuftom  and  ruled  in  C.  B.  that  it  was  a  good  cuftom,  and  the 
.judges  in  B.  R.  inclined  that  it  was  a  good  cuftom.  Freem* 
Rep.  494.  pi.  669.  Pafch.  1682.  Anon. 

12.  An  alienation  fine  was  fet  forth  to  be  due  upon  the  alie- 
nation of  any  parcel  of  lands  or  tenements  held  of  the  manor  of 
M.  to  have  a  year  and  halfs  rent,  by  which  the  lands,  or  tene- 
ments fo  aliened  were  held;  fo  that  if  the  20th  part  of  an  acre 
he  aliened,  a  fine  is  to  be  paid,  and  that  of  the  whole  rent, 
for  every  parcel  is  held  at  the  time  of  the  alienation  by  the 
whole  rent,  and  no  apportioning  thereof  can  be  but  fubfe- 
quent  to  the  alienation,  and  this  the  whole  Court  held  an 
unreafonable  cuftom ;  and  as  it  is  fet  forth,  it  could  not  be 
otherwife  under  flood,  than  that  a  fine  fhould  be  due,  viz.  a 
year  and  a  halPs  rent  upon  the  alienation  of  any  part  of  the 
lands  held  by  fuch  rent,  2  Vent,  134,  135.  Hill.  I  &  2  W. 
&  M.  in  C.  B.  Holland  v.  Lancaster. 
f  107  1  J3*  tenant  for  life,  and  he  in  remainder,  join  in  a  grout  of 
their  copyhold;  but  one  fine  is  due,  Gilb.  Treat,  of  Ten* 
316. 

14.  So  Ifzfttrrender  be  made,  and  after  a  recovery  is  had  by 
plaint,  in  the  nature  of  a  writ  of  entry  in  the  poft,  for  tht 
better  afliirance ;  but  ooe  fine  is  due*  Gilb*  Treat,  of  Ten% 
316. 


(Y.b) 
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(Y.  b)     Fines.     Certain  or  uncertain. 

j.  A  Fine  is  not  to  be  decided  by  witneffes%  but  by  court  rolls, 
^*  and  ordered  to  go  to  hearing  upon  them.     10  Jac.  li. 
B.  fo.  176.  Toth.  167,  Hopton  v.  Higgins. 

2.  To  prove  a  euftom  of  uncertainty  of  fines,  and  not  to  be 
certain  two  year's  rent,  there  ought  to  be  {hewn  court  rolU, 
and  that  in  cafes  of  defcents  that  upon  fuch  admittance  they 
have  ufed  to  pay  above  two  year's  rent ;  but  rolls,  to  prove 
uncertainty  of  fines  (though  in  cafes  of  defcents)  if  the  fines 
are  under  the  value  of  two  years  rent,  they  are  no  proof  at 
all,  for  the  fines  muft  be  above  two  years  rent  5  for  it  is  a 
good  a  euftom  to  pay  for  fines  upon  admittances,  the  value 
of  two  years  rent  or  under,  and  the  proofs  muft  be  in  cafes  of 
Jefcent ;  for  in  cafe  of  a  furrender  or  purcbafe  of  a  copyhold  the 
lard  may  take  what  fine  he  willy  but  fuch  fines  are  no  proof  of 
taking  uncertain  fines  by  the  euftom  put  it  muft  be  in  cafes  of 
defcent.  Per  tot.  Cur.  abfente  Fleming  Ch.  T.  2  Bulft.  32. 
Mich.  10  Jac.  on  a  trial  at  bar.   Alien  v.  Abraham. 

3.  Held  in  chancery,  that  where  by  ancient  rolls  of  court  it 
appeared  that  the  fines  of  the  copyholder  had  been  uncertain 
from  the  time  of  King  H.  3.  to  the  19  H.  6.  and  from  thence 
to  this  day  had  been  certain,  except  20  or  30  that  thefe  few 
ancient  rolls  Aid  deftroy  the  euftom  for  certainty  of  fine ;  but  if 
from  19  H.  6.  all  are  certain  except  a  few,  and  fo  uncertain 
rolls  before  the  few  {hall  be  intended  to  have  efcaped,  and 
ihould  not  deftroy  the  euftom  for  certain  fines,  Godb.  265. 
pi.  365.  Trin.  1 3  Jac.  in  Cane.  Lord  Gerard's  Cafe. 

4.  There  is  fcarce  a  copyhold  in  England  but  the  fine  is 
really  uncertain ;  for  if  the  rolls  make  it  appear  that  fometimes 
€t  lefs  and  fometimes  a  greater  fum  has  been  paid  for  a  fine,  this  is 
a  fine  uncertain;  per  Richardfon  J.  to  Harvey  privately. 
And  he  faid,  that  he  was  of  counfel  in  a  cafe  where  the  jury 
found  that  the  fine  was  certain,  and  afterwards  by  bill  in 
chancery  it  was  decreed  upon  fearch  of  the  rolls  to  be  a  fine 
uncertain,  and  that  this  is  now  the  ordinary  courfe  by  decree 
in  chancery,     Litt.  Rep.  252.  Pafch.  5  Car.  C.  B.  Anon. 

5.  Whether  fines  be  certain  or  not  to  regulate  the  fame, 
the  moft  number  of  court  rolls  are  to  determine,  and  the 
time.  14  Car.  and  Mich.  15  Car.  Toth.  167.  Burrafton  v. 
Walfli. 

6.  A  former  decree  was  confirmed,  and  an  award  by  which 
the  commons  and  inclofures  between  the  lord  and  his  tenants, 
and  land  in  the  bill  mentioned  were  bounded  and  ascertained^ 
and  the  arbitrary  fines  reduced  to  a  certainty,  and  enjoyed  and 
paid  accordingly  till  defendant,  who  had  now  purchafed  the 
manor,  refufed  to  be  bound  by  it.  Fin.  R.  154*  Mich.  26 
Car.  a.  Meadows  v.  Patherick. 

7.  la 


*o8*  capp&onu 

Ibid.  250,  7.  In  Replevin,  the  defendant  avowed  for  damage  feafant; 

error  tw  t^le  Pontiff  in  bar  of  avowry  pleads  that  it  is  a  copyhold  &c. 

brought  of  and  that  there  is  a  cuftom  &c.  auod  quslibet  perfona  &e.  quae 

thts  judg-  admiflh  *  fuit  &c.  to  a  copyholder,  folveret  &  ufi  &  confueve* 

kCR.and  runt  *°lvere  to  tne  l°r(l  f°r  ^ne  tantam  denariorum  fummart. 
the  jufticcs  quantam  terra  valebant,  per  annum  temper  $  admiffionis  praedidh  & 
fccmcdto     fur  ceo  demurrer.     Levinz   J.  faid,  that  this  queftion  had 

rrafonfot  ^een  inclufively  refolved  40  times,  viz,  in  all  cafes  where  2 

fered  by  year's  value  had  been  adjudged  reafonable,  and  faid,  that  he 

tcvin»,but  did  not  fee  any  difficulty   in  afleffing  the   fine,  for  the  lord 

manner  of  m'£nt  navc  tne  value  enquired  by  the  homage,  and  if  the  true 

faying  this  vajue  was   not  aflefled  in  that  cafe,  the  party  might  have 

cuftom  taken  iflue;  adjudged  for  the  plain,  per  tot.  Cur.  Skin,  247. 

tt\tt-  2S°-  PL  2-  Hil1'  1  &  2  J.  2.  C.  B.  Titus  v.  Perkins, 

3  Mod.  132. 

fc.  C.  ia  B.  R»  *nd  the  court  affirmed,  the  firft  judgment  and  all  held  the  cuftom  good* 

(Z.  b)    Fines.  How  to  be  aflefled  or  demanded* 

Mo.  615,  1.  jF  divers  copyholds  defcend  to  one,  the  lord  cannot  demand 
I^C5*  one  fine  for  them  all,  but  he  ought  to  demand  feveral 

s.  p. 4  fines,     r  or  perhaps  the  heir  may  accept  of  the  one  at  the  fine 

Rep.  28.  aflefled,  and  refufe  the  others  on  fuch  fines,  Cro.  E.  779.  pi. 
HttbUrd      '3'  Mich.  42  &  43  Eliz.  B.  R.  Dalton  v.  Hammond. 

v.  Ham- 
mond S.  C.  and  S.  P.—  And  if  all  fuch  copyholds  are  furrendercd  to  the  ufe  of  another  and 
his  heirs,  ten  end.  per  antiqua  fervitia  inde  debita  &  de  jure  confueta,  there,  as  was  refolved  in 
Tavtrrnor's  Cafe,  the  tenures  are  feveral,  and  therefore  the  fines  ought  to  be  feverally  suTefied  and 
demanded.  4  Rep.  28.  a.  pi.  16.  Mich.  42  &  43  Eliz.'  B.  R.  Hubard  v.  Hammond. 

Supplement  2.  The  court  and  the  jurors  ftiall  he  judges  oft  he  fine,  whether 
CompCop  lt  be  reafonable  or  not,  without  fuit  in  chancery.  Mo.  623. 
75.  f.  10.     pi.  851.  Mich.  42  &  43  Eliz.  B.  R.  Dalton  v.  Hammond. 

cites  S.  C. 

and  S.  P.  that  it  fliall  be  determined  per  arbitrtum  boni  viri,  and  the  court  and  jufticcs  of  it  /halt 
fee  judges  of  the  reafonablenefs  of  the  fame,  if  it  be  pleaded  that  the  fine  demanded  by  the  lord  or 
the  diitrefs  for  it  be  unreasonable  and  excemve.  13  Rep.  2,  3.  Mich.  6  Jac.  C.  3*  in  Wiliowe'a 
Cafe  S.  C.  refolved,  and  that  always  when  reafonablenefs  is  in  qucilion,  the  fame  fhail  be  de- 
termined in'thc  court  where  the  a&on  is  depending. 

3.  A  cuftom  that  a  copyholder  for  life  may  nominate  one 
or  two  that  ihall  have  the  copyhold  lands  after  his  death,  for  a 
fine  to  be  ajfejfed  by  the  homage  if  they  cannot  agree  with  the 
lord,  is  good.  Noy.  2.  Yelmefter  Cuftom's  Cafe. 

4.  A  cuftom  to  pay  what  fine  the  homage  Jhould  Jet  was  ruled 
to  be  good ;  and  fo  held  in  a  cafe  Hill.  6.  Jac.  C.  B.  Rot.  613, 
Freem.  Rep.  494.  pi.  66q.  fays  it  is  cited  in  the  Lord  Ch.  J# 
Hale's  MS.  in  Lincoln's  Inn  Library. 

5.  By  the  cuftom  of  a  manor  of  a  fine  was  due  to  the  lord 
for  a  licence  to  the  tenant  or  alien.  It  Was  agreed  by  all,  that 
the  lord  may  affefs  a  fine  out  of  the  manor,  a/o/likewife  he  may 
make  it  payable  out  of  the  manor  and  judgment  accordingly ; 
but  if  it  had  been  for  a  forfeiture,  the  court  faid  it  might 

have 


have  been  been  othertvife*    Lord  Rayra.  Rep.  44.  45.  Pafch. 
7  W.  3,  C.  B.  Yaxley  v.  Rainer. 

*  [A.  c]     [Fines.]  ThUioRoB 

At  what  Time  due*  (a.\/ 

Fine  for  an  admittance  of  a  copyholder  is  not  due  t*°j*  ^ 

before  admittance,  but  after  admittance*     Trin.  4  whcretoe 

>  between  Fijh  and  Rogers,  agreed.  fine  is  «r- 

t&tn  the  heir 
—gkt  t*  tender  it  en  its  prsyer  to  he  admitted,  othcrwife  the  lord  it  not  bound  to  admit  hira« 

Cro.  E.  779.  pi.  23.  Mich.  42  6c  43  Eliz.  B.  R.  Dalton  v.  Hammond. Mb.  623.  pi.  851, 

S.  C.  he  ought  to  bring  it  with  him  to  the  court  and  pay  it  before  admittance,  and  if  he  be  not 
ready  to  pay  fuch  fine  it  is  a  forfeiture,  otherwifc  if  the  fine  be  uncertain,  but  there  be  ought  to 
pay  it  inconvenient  time  after  the  lord  has'.aueflcd  it,  and  if  he  doe*  not  pay  it,  it  is  a  for- 
feiture.  Cro.  E.  779.  S.  P.— Supplement  to  Co.  Corap.  Cop.  75.  f.  xo.  cites  S.  C.  and 

S.  P.  accordingly.  4  Rep.  28.  a.  pi.  16.  Hubbard  v.  Hammond  S.  C.  3c  5.  P.  ■ 

Gilb.  Treat,  of  Ten.  205.  fays  that  as  this  cafe  is  reported  by  Crooke,  it  is  (aid,  when  a  fine  ii 
certain,  the  heir  ought  to  tender  it  upon  his  prayer  to  be  admitted ;  as  it  is  reported  by  Cook,  it 
is  faid  no  fine  u  due  till  admittance,  and  that  admittance  is  the  caufei  and  that  as  Crooke  reports 
it,  fo  as  Mo.  623*  and  if  he  does  not  pay  it,  it  is  a  forfeiture.  This  feeras  to  contradict  what  he 
said  before  ;  for  if  it  cannot  be  a  forfeiture  till  admittance,  the  demand  of  the  fine  mud  be  of  the 
perfon  of  the  tenant  to  make  a  forfeiture;  foof  rent.— Free m.  Rep.  496.  Mich.  1689.  ia 
cafe  of  King  v.  Dillington,  S.  P..  faid  to  be  accordingly.  4  Rep*  28.  a.  pi.  16.  in  cale  of 

Hubbard  v.  Hammond  Popham  Ch.  J.  fays  it  was  adjudged  in  one  Sand's  Cafe,  that  no  fine  ia 
due  to  the  lord,  either  upon  furrender  .or  defcent  till  admittance,  for  the  admittance  is  the 
canfe  of  the  fine,  and  if  after  the  tenant  denies  to  pay  it,  is  a  forfeiture ;  and  that  fo  it  was  re- 
folvcd  by  Wray  and  Pcriam  jufticcs  of  affife  in  Suffolk,  between  Sir  Nich.  Bacon  and  Flatmanv 
'  Supplement  to  Co.  Cera  p.  Cop.  74.  f.  10.  cites  S.  <X 

2.  The  heir  of  a  copyholder  within  age  is  not  bound  to  4  *£.  30. 
come  to  any  court  during  his  nonage  to  tender  his  fine.  fn  toJdcm^* 
3  Le.  221.   pi.   294.  Pafch.  30  Eliz.  B.  R.  Anderfon  v.  verbis. 
Hayward. 

3.  Prefcription  that  copyholder  (hall  pay  a  fine  on  change  of  HetL  127* 
every  lord  was  ruled  a  void  cuftom  by  all  the  judges,  for  s.2tecoik. 

lord  may  change  his  manor  every  day,  but  if  it  be  that  after  ingi'y. 

the  death  of  the  lord  a  fine  be  paid,  it  is  a  good  cuftom,  for  it  T**  admit- 
is  the  z&  of  God.   Arg.  L'itt.  R.  233.  Mich.  4  Car.  C.  B.  ^^L 
cites  Armftrong's  Cafe.  life  is  the 

admittance 
•f  him  in  remainder  beeauie  they  make  bat  one  eftate;  but  the  lord  (hall  have  a  fine  for  the  re- 
mainder-man's intercft,  but  the  remainder-man  need  not  pay  it  till  after  the  death  of  tenant  for 
fife,  for  then  he  becomes  tenant  to  the  lord.  Mich.  8  W.  3.  B.  R.  per  Holt  cites  Mod.  no. 
Blackbourn  v.  Greaves,  and  adds,  that  the  admittance  of  tenant  for  life  is  the  admittance  of  him 
in  remainder,  foaato  veft  the  eftate,  but  not  to  prejudice  the  lord  of  his  fine,  for  tfter  the  death. 
•f  tenant  for  life,  be  in  remainder  (hall  be  admittedagain.  Quaere.  Gilb.  Treat,  of  Ten.  151. 

4.  There  is  no  fine  due  to  a  lord  fo  long  as  he  has  a  tenant. 
3  Ch.  R.  36.  Pafch.  2 1  Car.  2*  in  cafb  of  the  Attorney  General 
v.  Sands. 

5.  The  defendant  and  others  were  the  plaintiff's  tenants  in  Fortefcne 
the  north,  and  the  duke  claimed  a  general  fine  upon  the  death  of  the  Aiand,ReP, 
tote  dutchefs ;  and  a  great  number  of  tenants  denying  the  duke's  £  g^^ 
right  to  luch  a  fine,  as  being  only  tenant  for  life  by  fettle-  in  B.  r.  the 
ment  &c.  the  duke  brought  his  original  bill  to  eftablifh  his  Dukc  °f 
right.    The  defendants  by  anfwer  infifted,  the  duke  was  not  ^c*  • 

intitled 


io9t  Copp&offc 

ai.  s.  c.  intitted  to  a  general  fine  as  next  admitting  lord  Upon  tbt  dutchefff 
k^d'  that  ^'*'*>  an(l  defendants  brought  a  crols-bill  to  be  relieved 
a  cuftom      againft  the  duke's  demand,  and  to  eftablifti  their  rights. 

Li  10  ]      Upon  the  hearing  this  caufe  u  June  laft,  Lord  Chancellor 
at  every     directed  an  iffue,  whether  the  duke  was  entitled  to  a  general 
SSI ^po"  **ne  uP°n  t'ie  death  °f  ^e  dutchefs  as  next  admitting  lord,  or 

the  change     not. 

of  every  And  upon  trial  at  the  bar  of  B.  R.  the  laft  term  it  was 

&.yvoidA«^>  '*'  ^J''™*"™  ^PO«  the  equity  referred,  /*r 
cuftom;  but  court  dtclartd  and  ejtabiijbed  toe  dukes  right  to  the  general  fine y 
thai  the       and  decreed  the  tenants  to  pay  the  fines  afleffed,  referving  a 

wed  that  'ibertY  to  fuch  °*  the  tenants  as  fhould  think  fit  to  try  the 

where'  the  reafonablenefs  of  the  fine  affefled  upon  ejedfcment  to  be  brought 

lordisonly  by  the  duke,    at  the  peril  of  forfeiting  their  eftates.    mS« 

tttT™™  ReP-  Mich'  Vac'  '735'  So™*1  (Duke)  v.  Freame &  al.  & 

tenant  by      6  COntra. 
the  durtefy, 
fcich  cuftom 

ugood.      /g  Q\    what  remedy  lies  for  the  Lord  for  his 

Fine. 

J)eh  wilt  i.  *pHE  lord  may  bring  action  of  debt  againft  the  copyholder 
fine^on  ^or  *"s  ^ne>  Per  Windham  and  Twifden  juftices,  and 

•nadtni"  not  denied  by  any,  and  Twifden  faid  that  fo  it  was  held  by 
tance  toa  Fofter  J.  15  Jac.  which  was  not  denied,  but  it  was  faid,  that 
adrmttedbv  *e  °P*nion  of  Bacon  was  e  contra.  Sid.  58.  pi.  26.  Mich, 
•li'carth.      1 3  Car.  2.  B.  R.  in  cafe  of  Wheeler  v.  Honour. 

91.  Mich. 

a  W.  &  M.  in  B.  R.  in  a  nota,  in  the  cafe  of  Shuttleworth  v.  Garnet. Gilb.  Treat,  of  Ten. 

*74>  275-  cilC6  S*C'  *R<*  ty*  ll  fee™* lt  ^cs  *n  »y  cafe ;  for  the  verdift  finding  that  copyholdcra 
ought  to  pay  a  fine  certain,  did  not  any  more  entitle  the  lord  to  his  a&on  of  debt,  than  he  was 
before  ;  and  it  feems  to  me,  that  if  upon  demand  he  refufei  to  pay  the  fine,  it  is  a  forfeiture.  It 
is  made  a  quaere  in  that  cafe,  whether  if  a  copyholder  in  fee  die,  and  his  heir  waives  the  poffef- 
fion,  and  refufesto  be  admitted,  whether  the  lord  (hall  have  debt  for  the  fine?  and  the  reporter 
thinks  he  cannot  waive  the  pofleffion,  which  to  me  it  feems  he  may  do  in  court  of  record,  or  in 
that  cafe  of  copyhold  lands  ia  the  lord's  court ;  and  if  he  may  do  it,  then  no  fine  is  due. 


C 

of  Ten 


iib.  Treat.  2.  If  a  copyholder  be  in  fee  where  the  fine  is  certain,  and 
FTen.274,  his  heir  waives  the  pojej/ion,  quaere  if  the  lord  may  have  adion 
$fc.  and  of  debt  againft  him  for  this  hue;  the  reporter  fays  it  feems  to 
6ys  it  feems  him  that  he  cannot,  inafmuch  as  he  refufed  to  be  admitted, 
to  him,        and  waived  the  pofleffion.    But  then,  he  makes  a  quaere  as  to 

heir  may  t'ie  wa* ver  °f  t'ie  poS^o*1  >  becaufe  fome  hold,  that  he  cannot 
waive  the  waive  the  pofleffion ;  for,  being  an  inheritance,  intereft  de- 
pofleffion  in  fcends,  and  therefore  praecipe  quod  reddat  lies  againft  the  heir 
rami*  or  at  common  'aw  before  his  entry.  Sid.  58.  pi.  26.  Mich.  1 3 Car. 
in  the  cafe    2.  in  a  nota  at  the  end  of  the  cafe  of  Wheeler  v»  Honour. 

of copyhold 

lamb  in  the  lord's  court ;  and  if  he  may  do  it,  then  no  fine  is  due. 

3.  It  is  not  de  communi  jure  that  if  the  tenant  refufes  to 
pay  the  fine  that  he  forfeits  bis  eftate,  for  in  fome  places  the 
lord  Jhallfeife  tantum  quoufque  &c.  and  therefore  here  he  ought 
to  alledge  a  cuftom  that  be  Jhall  forfeit  bis  ejlale  for  a  refufaU 

Arg. 


j 


'  j  1 1  M  i  I 


%»  ■* 


no 


Arg.  and  Teems  admitted.  Skin.  250.  Hill.  1  &  2  jac.  2.  C.  B. 
Titus  v.  Perkins* 

4.  If  the  lord  demands  more  than  he  ought,  he  may  make 
his  demand  de  novo,  for  the  judge,  in  cafe  of  a  greater  demand 
than  bis  due,  ought  net  to  adjudge  as  much  as  is  due  to  the  lord, 
and  bar  him  from  the  refidue,  but  ought  to  adjudge  againft 

him  for  the  whole*  and  that  his  entry  was  tortious  if  he  had  [   H*   1 
entered,  and  put  him  to  a  new  demand ;  per  Herbert  Ch.  J. 
Skin.  249.  Hill.  1   &  2  Jac.  2.  C.  B.  in  cafe  of  Titus  v. 
Perkins. 

5.  9  Geo.  I.  cap*  29.  f  I.  Ena&s,  that  where  any  per/ins 
under  the  age  of  21  years*  or  femes  covert*  /ball  be  intitled  by 
defcent  or  fur  render  to  the   ufe  of  a  laji   will*  to  be  admitted 
tenants  of  any  copyhold  tenements*  fucb  infant  or  feme  covert  in 
their  proper  perfons,  or  fucb  feme  covert  by  her  attorney*  or  fucb 
infant  by  his  guardian*  then  bis  attorney  (for  which  purpofe  they 
are  impowered  by  writing  to  appoint  aitomies)  Jhall  appear  at  one 
of  the  three  next  courts  which  jhall  be  kept  for  fucb  manor*  whereof 
fucb  tenements  Jhall  be  parcel*  and  Jhall  there  tender  themf elves  to  be 
admitted  tenants*  and  in  default  of  fucb  appearance,  and  of  ac- 
ceptance of  fucb  admittance*  the  lord  or  his  Jleward*  after  three 
courts  bolden  and  proclamations  made*  may  nominate  at  any  fubfe- 
quent  court*  any  fit  perfon  to  be  guardian  or  attorney  for  fucb  in* 
fan/  or  feme  covert  for  that  purpofe  only*  and  by  fucb  guardian  or 
attorney  may  admit  fucb  infant  or  feme  covert*  and  impoje  fucb  fine 
as  might  have  been  impofed*  if  fucb  infant  had  been  of  full  age*  or 
fucb  feme  covert  unmarried. 

6.  S.  2.  The  fine  fet  thereon  may  be  demanded  by  the  bailiff*  by 
a  notefigned  by  the  lord  or  bis  Jleward*  to  be  left  with  fucb  infant 
or  feme  covert*  or  with  the  guardian  of  fucb  infant*  or  hujband 
of  fucb  feme  covert*  or  with  the  tenant  of  the  tenements  to  which 
they  were  admitted**  and  if  the  fine  be  not  paid  to  the  lord  or  bit 
jleward)  within  three  months  after  demand*  the  lord  may  enter 
upon  fucb  copyhold  efiate*  and  hold  the  fame*  and  receive  the  rents* 
hut  without  liberty  to  fell  any  timber  till  by  fucb  rents  be  be  paid 
the  fine  with  cofis*  although  fucb  infant  or  feme  covert  happen  to 
die  before  fucb  cofis  and  fines  be  raifed*  of  all  which  rents  received 
the  lord  Jhall  yearly  on  demand  render  an  account*  and  pay  the  fur- 
plus  to  fucb  perfon  as  Jhall  be  intitled. 

7.  1S.3.  As  foon  as  fucb  fine  and  cofis  Jhall  be  fatisfied*  or  if 
after  fucb  feifure  and  entry  the  fine  and  cofis  Jhall  be  tendered*  tbenm 
fucb  infant  or  feme  covert*  or  other  perfon  intitled*  may  enter  and 
take  pojfejfion**  and  if  the  lord*  of  ter  the  fine  and  cofis  fatisfied*  jer 
tendered*  Jhall  tefufe  to  deliver  pojfejfion*  he  Jhall  be  liable  to  make 
fatisfaftionfor  all  damages  and  cofis. 

8.  S.  4.  Where  any  infant  or  feme  covert  Jhall  be  admitted  to 
any  copyhold  tenements*  if  the  guardian  of  fucb  infant*  or  hujband 
of  fucb  feme  covert*  Jhall  pay  the  lord  the  fine  and  the  cofis*  then 
the  guardian  or  the  hujband*  their  executors  &V.  may  enter  into* 
and  bold  the  f aid  copyhold  tenements*  and  receive  the  rents  till  they 

be 


le  fatisfied  all  the  money  theyjhall  disburfe  an  tbe  account  afirt* 
/aid,  notwithjlanding  the  death  offucb  infant  or  feme  covert. 
9.  S.  9.  If  tbt  fine  be  impofed  in  any  of  the  cafes  before  men* 

tinned  Jhall  not  be  warranted  by  the  cujiom  of  the  manor \  fuch  in* 
fant  or  feme  covert  Jball  be  at  liberty  to  controvert  the  legality  of 
fuchfiney  as  they  might  have  done  if  this  aft  bad  not  been  made* 

[■  »a  ]  (C.  c)   Remedy  for  Fines  after  the  Lord's  Death* 

iPor  whom  it  lies. 

Carth.  00.  i#  *"pHE  lord  aflefled  a  fine  upon  admittance  of  a  copyholder 
judged  ac-  °^  mheritance  and  died.  Executors  brought  an  ajfumpfttf 

cordingly,  and  held  per  3  Tuftices,  that  it  lies;  but  Holt  Ch.  J.  contra, 

by  three  becaufe  it  is  a  duty  arifing  out  of  an  inheritance,  cuftom,  or 

•gainft  Holt  tenure»  DUt  by  the  other  three  in  this  cafe  the  fine  is  fet,  and 

Ch.  J.—  does  not  depend  on  the  inheritance,  But  is  as  fruit  fallen. 

Comb.  151.  j  Lev.  161.  Trin.   1  W.  &  M.  in  C.  B.  Shuttleworth  v. 

juajed'by  Garnet. 

three  juf- 

tices,  contra  Holt,  that  an  indebitatus  affumpfit  lies  for  the  lord  of  a  copyhold  manor  for  t  fine  1 
but  this  cafe  does  not  mention  that  the  a&on  was  brought  by,  but  againft  an  executor.  — 

4  Mod.  230.  S.  C.  adjudged  by  three  juftices,  contra  Holt  Ch.  J.  forlhe  held,  that  if  the  de- 
fendant had  died  indebted  to  another  by  bond,  and  had  not  aflefs  beftdesthat  would  fatisfy  this 
fine,  if  the  executor  had  paid  it  to  the  plaintiff,  it  would  have  been  a  devastavit  in  him. 

And  if  the  2.  The  heir  cannot  enter  for  *fin*  in  his  ance/lor9s  time; 
heir  dies      but  per  Holt  Ch.  J.  if  it  were  forfeited  and  demanded  he 

J^EfEh  maI;  Show-  35-  Trin-  1  W.  &  M.  in  Cafe  of  Shuttle  worth 
cuftomary     v.  Garret. 

fine,  action 

lies  for  hisadminiftrator.    Ibid. 

(D.  c)     Forfeiture.     In  what  Cafes.     And  the 

Effect  thereof. 

lord  Coke  I.  XTIT'HERE  a  copy  holder  is  outlawed  the  king  fhall  have 
fays,  that  VV    the  profit  Qf  his  copyhold  lands,  and  the  lord  has 

holderPbe    not  any  reme(ty  f°r  his  rent.     Arg.  Le,  99.  at  the  End  of  pi. 

outlawed  or  126.   Mich.   30  Eliz. 

*xcommuni- 

catcd,  upon  prefentment  the  lord  fhall  have  the  profits  of  the  kadi,  ft  is  (aid  in  Lex.  Cuft.  no. 

that  if  a  copyholder  be  outlawed  in  a  perfonal  aGimt  it  is  no  forfeiture  of  his  copyhold,  but  the 

king  fhall  have  the  profits  ;  quaere  of  this ;  for  then  how  can  the  lord  have  his  fervices  paid  him  ? 

quaere,  if  a  copyholder  forfeits  any  thing  in  outlawry,  uiAchfor  a  capital  crime.    Gilb.  Treat,  of 

Ten.  227. 

*?*i.  "7.  a.  A  copyhold  is  not  determined  or  forfeited  by  outlawry* 
atei  •   •     Litt.  Rep.  234.  Arg.  cites  it  as  adjudged^.  Eliz, 

3.  -All  forfeitures  may  be  reduced  into  thefe  heads;  either 
voluntary  a£ts  done  to  the  prejudice  of  the  lord,  or  negligent  or 
wilful  refufal  to  do  and  pay  his  duties  and  feryices  to  the  lord, 

which 


Comoro;  *  n% 

which  by  the  laws  and  cuftoms  of  the  manor  he  ought  to  do 
and  perform.     Supplement  to  Co.  Comp.  Cop.  74.  u  9. 

4.  An  entry  before  admittance  is  no  forfeiture,  without  a 
fpecial  cuftom  pleaded,  but  the  heir  may  make  a  forfeiture 
for  non-payment  of  the  rent,  as  the  cuftom  was  there  pleaded 
before  admittance.  Calth.  Reading  60.  cites  30  H.  8.  Dy. 
41.  16.  there. 

5.  If  the  tenants  have  ufed  to  have  common  of  paflure  in  their 
lard's  woods,  for  horfe-cattle,  and  they  put  in  their  neatc-cattle, 

and  defiroy  the  woods,  this  is  an  abufer;  but  it  is  but  fineable%  [113  1 
and  no  forfeiture  of  the  common,  which  they  might  have  right- 
fully ufed,  no  more  than  if  they  have  common  for  a  certain 
number  of  beads  in  the  lord's  foil,  and  they  will  exceed  the 
number;  this  abufe  by  their  furcharging  is  only  fineable,  and 
no  forfeiture.     Calth.  Read.  26. 

6.  Where  the  law  gives  the  lord  other  recompence  it  never  HutL  106. 
will  make  a  forfeiture.    Litt.  Rep.  267.  Pafch.  5  Car.  C.  B.  s-  c.  and  of 
Pafton  v.  Utbert.  *cio^c 

opinion 
were  all  the  court,— -Hct.  5.  Pafton  v.  Manne,  S.  C.  adjornatur. 

7.  By  forfeiture  copyhold  is  extinguiftied,  and  fo  determined. 
Arg.  Skin.  8  Mich.  33  Car.  2.  B.  R. 

8.  The  cafe  of  a  copyholder  was  compared  to  the  cafe  of  a 
tenant  at  will,  viz.  that  which  would  be  a  determination  of 
the  will  at  common  law,  is  a  forfeiture  of  the  copyhold. 
1 1  Mod.  94.  pi.  3.  Arg.  Mich.  5  Ann.  B.  R.  Anon. 

9.  Sir  H.  P.  copyholder  in  fee  of  lands  held  of  the  manor  of  MS.  Rep. 
JPetworth  in  the  county  of  Suffex,  which  belonged  to  the  de-  J^^^t 
fendants  in  1693*  makes  a  fettlement  of  them  on  his  marriage  Henry  Pea- 
with  Jane  Jan<3,  in  trufl  for  bimfelf  for  life,  then  to  fane  for  chyv.the 
life,  then  to  the  fir  ft  and  every  other  fon  of  that  marriage  in  tail  .D„chcf°0f 
mali  fucceffively  &c.     The  premiffes  were  afterwards  furren-  Somcrfcu 
dered  to  the  ufes  of  the  fettlement,  which  furrender  was  ac- 
cepted by  the  defendant,  lord  of  the  manor,  but  no  admittance  upon 

it,  nor  any  fine  that  appeared ;  Sir  Henry  had  iffue  the  other 
plaintiff*  his  eldeft  fon,  and  Jane  died.  The  bill  charges,  that 
the  defendants  pretending  that  the  plaintiffs,  by  leafing  a  mea* 
dew,  part  of  the  copyhold,  without  licence  from  tnem,  contrary 
to  the  cuftom  of  the  manor,  had  forfeited  the  faid  copyhold 
meadow  to  them  as  lords  of  the  faid  manor,  who  infifted 
upon  the  faid  forfeiture,  and  brought  an  ejeftment  againft 
the  plaintiff,  Sir  Henry,  to  recover  the  pofleffion  ;  the  bill 
therefore  prayed  to  be  relieved  againft  the  faid  forfeiture  upon 
payment  of  coils,  &c. 

The  defendants  by  their  anfwer  infift,  that  the  cuftom  of 
"  the  manor  was  eftablifhed  by  decree  of  this  Court  36  Eliz. 
yet  the  plaintiff,  Sir  H.  Peachy,  25  January  1714,  had  made 
a  leafe  of  this  copyhold  meadow  to  one  Allen  for  11  years, 
13 1.  per  ann.  without  licence  from  the  defendants,  ana  they 
do  infift  upon  this  leafe  as  a  pofitive  and  wilful  breach  of  the 
cuftom,  and  alfo,  that  the  plaintiff  had  forfeited  feveral  other 

Vol.  VI.  K  copyhold 


copyhold  tenements  by  grubbing  up  hedges,  tipping,  end  topping 
timber  trees,  and  digging  quarries  &c 

The  plaintiffs*  upon  this,  bring  a  fupplemental  bill,  andcharger 
that  the  fever al  leafes  referred  to  by  the  anfwer  were  made  by  one 
Dee,  thenjleward  to  the  defendants  &c«  and  were  made  without 
-  o*y  dejign  to  prejudice  the  defendants,  and  as  to  the  pretence  of 
wafte  they  charge,  that  about  25  years  ago  the  defendants  did  fell 
'  fever  al  timber  trees  to  fever  al  copyholders,  and  among  the  reftjomo 
to  the  plaintiff,  with  liberty  to  carry  them  off  in  15  years,  which 
was  the  fame  timber,  and  no  other ;  that  as  to  hedges  grubbed  upf 
they  were  fuch  as  grew  between  copyhold  lands  on  both  fides,  and 
not  between  copyhold  and  freehold. 

The  anfwer  to  this  bill  admitted  Dee  to  bejleward  to  the  de- 
fendants, and  put  the  other  matters  in  iffue. 

Counfel  for  the  plaintiffs  cited  feveral  cafes  of  relief  againft 
forfeitures  in  this  Court,  and  particularly  in  the  cafes  of  copy- 
hold, Cox  v,  Hjgford,  tempore  Harcourt  C-  bill  brought 
to  be  relieved  againft  a  forfeiture  of  a  copyhold,  in  which 
cafe  Mr.  Vernon  cited  feveral  cafes  for  the  plaintiff*,  (fcil} 
Thomas  v.  Porter,  i  Chan.  Cafes  95.  where  relief  was  de- 
f  114  J  <ffeed  in  cafe  of  voluntary  wafte  (Sed  vide  the  cafe  whether 
the  queftion  was  voluntary  wafte  or  not)  Nash  v.  the  Earl 
of  Derby  20  Feb.  4  Ann.  per  Cowper  C.  Bill  to  be  relieved 
againft  a  forfeiture  of  a  copyhold  by  felling  of  timber,  there 
the  queftion  was,  if  the  timber  was  employed  in  the  repairs 
of  the  copyhold  or  not  ?  and  after  an  ejeftment  brought,  and 
one  verdick  for  the  copyholder,  and  another  verdi£t  for  the 
lord,  the  copyholder  was  relieved  in  equity  tipon  payment 
of  the  full  value  of  the  timber  felled,  and  the  cofts  of  law* 
and  in  equity,  he  was  reftored  to  the  poffeffion  of  the  copy- 
hold. 

CuDMORi  v.  Raven  in  Cane*  a  quaker  copyholder  refufed 
to  do  fealty  \  the  lord  feifed  for  the  forfeiture,  and  the  quaker 
was  relieved.  In  the  principal  Cafe  of  Cox  v.  Higford, 
Harcourf  C.  difmifled  the  bill,  but  that  was  upon  the  fpecial 
cifcumftances,  it  appearing  that  there  had  been  30  years  ob- 
ftinacy  in  the  tenant,  and  refufal  to  repair,  and  do  homage,. 
and  that  the  lord  had  made  feveral  offers  &c.  if  he  would  re- 
pair &c« 

Whistler  v.  Cage,  per  Coventry  C.S»  a  furrender  made- 
and  prefented  in  court,  but  a  forfeiture  infifted  on,  becaufe 
the  furrender  was  not  made  to  two  tenants  of  the  manor,  the 
plaintiff  was  relieved  paying  the  fine,  and  the  lord  paid  cofts* 
Shelly  v.  Mason  per  Coventry  C.  S.  a  forfeiture  infifted  on 
for  leafing  without  licence,  the  copyholder  was  relieved,  and 
the  lord  decreed  to  account  for  the  profits,  and  reftore  the 
poffeflion.  Lucas  v.  Pennington,  the  Cafes  of  Cox  v. 
Brown  and  Marsh  v.  Fuller  were  cited,  where  an  entry 
for  non-payment  of  rent  by  copyholder  waa  relieved  againft  inr 
this  court  on  payment  of  the  rent* 

Counfel 
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*_     t  ...  .... 

(  Counfel  for  the  defendants  argued,  that  at  law,  thjs  is  4 
forfeiture,  and  that  two  points  were  to  be  confidered  in  the 
cafe.  *..•• 

iff.  If  the  Court,  can  relieve  at  all  in  fuch  a  cafe  ? 
2diy.  If  it  be  reafonable  to  do  it  in  the  prefent  cafe  ? 
.    This  is  different  from  the  common  cafe  of  forfeitures  for 
non-payment  of  rent  or  money,  which  are  matters  depend-* 
ing.on  the  agreement  of  the  parties,  and  for  which,  if  a  cir«^ 
tumftance  is  flipt  &c.  a  com  pen  fat  ion  may  be  made.     Here 
the  copyholder  is  by  cuftom  but  a  tenant  at  will,  and  his  . 
leafe  without  licence  is  a  determination  of  his  will,  and  con- 
fecjuently  of  his  eft'ate,  fo  as  to  relieve  here  is  in  effedfc  to 
relieve  againft  a  cuftom,  and  totally  alter  the  nature  of  the 
copyholder's  eftate.  The  Cafe  of  Cox  and  Brown  cited  for  • 

the  plaintiff  had  fpecial  circumftance,  the  ajjignwent  of  the 
leafe  there  (which  makes  the  forfeiture)  was  made  for  pay- 
ment of  debts,  and  that  was  the  reafon  the  Court  there  relieved 
againft  the  forfeiture.  The  cafe  at  law  likeft  to  this,  is  where 
tenant  for  life  makes  a  feoffment,  or  levies  a  fine,  the  rea- 
fon of  the  forfeiture  is,  for  that  the  tenant  takes  upon  him 
to  grant  a  larger  eftate  than  his  intereft  will  bear.  The  Cafe 
Morgan  v.  ScudaMorr  was  no  more,  than  whether  the 
lord  fhould  be  at  liberty  to  fet  what  fine  he  pleafed,  or  be  re- 
ft rained  by  the  Court  where  the  fine  was  arbitrary,  and  the 
lord  was  limited  by  the  Court  to  two  years  value*  As  to  the 
Cafe  of  Thomas  v .  Porter  i  Chan'*  Cafes  95.  there  was  fome 
difference  about  the  value  of  the  timber  felled,  but  the  Chan- 
cellor declared  he  would  not  relieve  in  cafe  of  wilful  wafte, 
and  referred  the  caufe  to  the  bifhop,  the  defendant,  though 
lie  afterwards  dire6fed  an  hTue  to  try  if  the  primary  intention, 
of  felling  the  timber  was  to  do  wafte,  or  as  the  order  was 
worded,  to  try  whether  the  wafte  was  wilful  or  not,  and  the 
plaintiff  was  relieved  upon  the  2d  verdidl  for  hirm  Cox  v. 
Hi g  ford  was  of  perrri iffive  wafte; 

This  cafe  is  Very  ftrong  againft  relief  upon  the  circum- 
stances of  it ;  for  the  plaintiff  in  1694  made  no  left  than  3 
leafes  without  licence,  and  it  is  iii  proof  he  endeavoured  to  . 
make  a  mutiny  among  the  tenants  of  the  manor,  by  dif-  [  il£  ] 
{wading  the  homage  from  prefenting  perfons  who  had  felled 
timber,  which  are  very  great  aggravations  in  the  cafe. 

And  as  the  law  is  ^ith  the  defendants,  and  there  are  no 
precedents  in  dquity  of  relief  in  fuch  cafes,  and  if  there  were, 
thefe  aggravations  would  exempt  this  cafe  from  thofe  rules, 
there  ought  to  be  no  relief  here.  It  was  alfo  urged  by  Mr; 
Mead  for  the  defendants,  that  as  this  cafe  was,  the  plaintiff 
was  not  proper  for  relief  in  equity;  That  this  cafe  did  not 
borne  within  any  of  the  rules  touching  relief  againft  forfei- 
tures in  thi$  court.  The  moft  general  rule  that  he  could -find 
was  laid  down  in  Cox  and  Russrl's  Cask  2  Venn  352* 
that  a  forfeiture  fhould  not  bind  where  a  thing  may  be  done 
afterwards,  or  a  compenfation  made  for  it ;  as  where  the  condi- 
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tion  is  to  pay  money,  or  the  like,  and  the  relief  given  in  that 
cafe  was  on  the  want  of  a  circumftance  only  ;  and  as  to  the 
cafes  of  relief  againft'  conditions  of  re-entry  for  non-payment 
of  rent,  and  of  mortgages  forfeited  &c.  they  have  gone  upon 
this,  that  fuch  conditions  are  as  penalties  againft  which  this 
court  will  relieve ;  but  there  are  many  cafes  where  a  Court 
of  Equity  will  not  give  relief  againft  forfeitures,  as  the  Cafe 
of  BerTie  and  Lord  Falkland,  per  SomersC.  and  after- 
wards in  Dom.  Proc.  where  the  condition  is  precedent  to  the  veiling 
of  the  eftate,  this  court  will  not  relieve  agaiaft  the  breach 
thereof,  though  in  many  cafes  it  will  relieve  againft  a  condi- 
tion fubfequent  by  which  an  eftate  is  to  be  diverted,  becaufe 
that  falls  under  the  rule  of  compenfation,  and  fuch  conditions 
are  not  favoured.  So  was  the  Cafe  of  Fry  v.  Porter  i  Chan. 
•Cafes  138.  1  Mod.  300.  per  Bridgman  C.  S.  aflifted  with  the 
judges,  where  relief  was  refufed  againft  the  breach  of  a  con- 
dition. It  is  a  ftronger  cafe  here,  becaufe  the  condition  here  is 
annexed  to  the  eftate  by  the  law,  and  not  by  ad  of  the  party,  and 
if  therefore  relief  fliould  be  given  in  this  cafe,  it  would  be  to 
make  a  new  law  ;  for  by  the  law  a  copyholder  is  no  more  than  a 
tenant  at  will,  fubjeft  to  'the  cuftoms  of  the  manor,  which  if  he 
breaks,  his  eftate  is  b$  law  forfeited.  It  is  true,  (according  to 
the.Cafe  of  Ford  and  Hoskins,  Cro.  Jac.  368.  and  West- 
wick'sCase^  4  Co.  28.  b.)  that  Chancery  can  alone  compel 
the  lord  to  hold  a  court  for  the  ad  million  of  a  copyholder;  fo  this 
court  has  relieved  where  a  lord  and  his  fteward  had  by  a  fraud 
got  a  freeholder  to  be  admitted,  as  by  copy  of  court- roll,  as 
in  the  Cafe  of  Hammond  v.  Ainge,  per  Parker  C.  but  in 
the  Cafe  of  Smith  and  Ux.  v.  Dean  and  Chapter  of 
St.  Paul's  and  Rugle,  per  JefFeries  C.  and  reported  in  Pari. 
Cafes  67.  A  bill  was  brought  to  compel  the  lord  of  a  manor 
to  receive  a  petition  in  nature  of  a  writ  of  falfe  judgement  to 
reverfe  a  recovery  in  the  court  of  the  manor,  whereby  an 
eftate  tail  was  barred  under  which  the  plaintiff  claimed,  the 
bill  was  difmifled,  and  the  difmiffion  affirmed  in  Dom.  Proc. 
There  is  no  cafe  where  a  copyholder  has  come  for  relief 
againft  a  forfeiture  but  upon  equitable  circumftances,  and  in 
this  cafe  all  the  plaintiff's  equity  is,  as  he  fets  it  out  in  his 
original  bill,  that  the  leafes  were  made  by  miftake  &c.  and 
in  his  fupplemental  bill,  that  the  leafes  were  made  by  the 
under-fteward  of  the  manor,  and  he  offers  to  pay  cofts  at 
law,  and  in  equity,  to  be  relieved ;  now  as  to  the  pretence 
of  ignorance  or  miftake,  the  copyholder  is  bound  to  take 
notice  of  the  tenure  at  all  events*  As  to  the  Cafe  of  Nash 
v.  the  Earl  of  Derby,  there  were  equitable  circumftances, 
fointheCafeofCuDMORE  v.RAVEN,ofthequaker's  refufing 
to  do  fealty,  and  thereupon  the  lord  entered  for  the  forfeiture, 
..probably  there  were  fome  fuch  circumftances,  for  the  lord 
might  be  aware  of  his  perfualion,  and  might  take  an  unjuft 
advantage,  and  conditions  annexed  to  copyholds  feem  in  the 
eye  of  the  law  to  be  different  from  thofe  annexed  to  freeholds, 
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as  in  the  cafe  in  Hardrefs ;  that  the  king  cannot  take  ad  van* 
tage  of  the  forfeiture  of  a  copyhold  eftate  in  cafe  of  treafon, 
becaufe  the  king  cannot  be  admitted  as  tenant  to  any  lord. 

As  this  cafe  is  compofed  of  many  ingredients  of  forfeiture, 
among  which  are  voluntary  wajle*  and  altering  the  boundaries* 
thofe  go  to  the  difinberifon  of  the  lord*  and  the  deftruclion  of  bis 
eftate  aud  manor >  especially  when*  as  in  this  cafe,  they  are  re* 
feated,  and  the  cafes  where  relief  has  been  .given  are  generally 
of  one  (ingle  aft  of  forfeiture,  and  that  extenuated  by  equita- 
ble circutnftances,  but  befides  all  the  reft  is  in  proof  here 
that  the  plaintiff,  Sir  Henry  Peachy,  has  excited  the  tenants 
at  feveral  courts  to  break  the  cuftoms  of  the  manor  &c.  by- 
declaring  that  they  were  badges  of  flavery,  and  that  he  was 
for  liberty,  and  the  like,  And  he  mentioned  a  cafe  cited  by 
Attorney  General,  as  decreed  in  the  Dutchy  Court,  where 
they  would  not  relieve  again  ft  a  forfeiture  for  plowing  up  an 
ancient  meadow,  and  concluded  that  this  cafe  did  not  come 
within  the  reafons  of  relief  upon  the  foot  of  compensa- 
tion. 

Reply  by  ChejQiire  Serjeant ;  He  cited  the  Cafe  in  i  Rolls 
Abr.  854*  r iers  v.  Alevy  and  Home,  reported  in  Owen, 
641.  Le.  126.  Hufband  feifed  in  right  of  his  wife  for  life  of 
the  wife,  infeoffs  another  to  the  feoffee,  his  heirs  and  affigns, 
ad  folum  opus  et  ufum  of  the  wife  during  her  life;  it  is  there 
doubted  if  this  be  a  forfeiture,  becaufe  of  the'  laft  words, 
(during  her  life,)  which  feems  applicable  to  the  whole  fen- 
tence  precedent,  ut  res  magis  valeat  quam  pereat,  but  he 
fubmitted  fuppofing  that  to  be  a  forfeiture  at  law,  if  this 
court  would  not  relieve  againft  it,  and  put  the  cafe  of  tenant 
for  life  levying  a  fine  fur  conusance  de  droit  come  ceo  &c. 
and  declaring  the  ufes  of  it  by  deed  precedent  or  fubfequent, 
to  be  fuch  as  tenant  for  life  might  lawfully  make,  if  the  re- 
verfioner  in  that  cafe  fhould  enter  for  the  forfeiture,  whether 
this  court  would  not  relieve  againft  it.  f 

Mr.  Talbot  infilled  in  his  reply  for  the  plaintiff,  that  there 
were  divers  inftances  of  relief  given  here  againft  the  breach  of 
a  condition  by  copyholders,  viz.  relief  given  in  cafe  of  non- 
payment of  a  fine*  that  is,  relief  againft  the  breach  of  a  condi- 
tion in  law.  In  the  Cafe  of  Cox  v«,  Higford  there  was  this 
circumftance  againft  the  plaintiff,  that  he  came  here  for  re- 
lief after  the  lord  had  been  9  years  in  poffeffion  under  the 
forfeiture,  and  though  the  leafe  by  the  copyholder  be  a  dif- 
feifin  to  the  lord,  yet  it  is  fo  but  at  his  election,  and  the  fine 
for  the  leafe  is  capable  of  being  afcertained  fo  as  the  lord  may 
have  a  recompence. 

As  to  the  obje&ion  that  the  leafe  is  a  determination  of  the 
will  of  the  copyholder,  and  confequently  of  the  tenancy,  it  is 
poffible  when  the  tenants  were  mere  tenants  at  will  it  might 
be  fo  underilood,  but  time  and  judicial  determinations  have 
changed  the  nature  of  their  intereft,  and  they  have  fomething 
very  near,  if  not  properly  an  inheritance,  and  as  to  the  ca(q 
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of  fenant  for  life  making  a  feoffment,  it  \%  hard  to  imaging 
that  he  can  do  it  without  intending  to  prejudice  the  inhe- 
ritance, which  may  therefore  incapacitate  him  for  relief,  but 
a  copyholder  that  looks  upon  hirafelf  as  owner  of  the  inhe- 
ritance on  fuch  grounds,  cannot  be  fuppofed  to  have  any 
fuch  view  in  leafing,  especially  when  the  leafe  takes  notice 
that  the  lands  are  copyhold,  as  in  the  prefent  cafe,  and 
fince  the  leafe  is  only  a  diffeifin  to  the  lord  at  his  own  elec- 
tion. 

Refolutio  curiae ;  A  copyholder  is  confidered  at  law  as  a 
tenant  at  will  to  all  purpofes,  except  the  continuance  of  his 
eftate,  but  it  is  true,  there  have  been  many  favourable  refo- 
lutions  for  the  benefit  of  the  copyholder,  by  which  he  has 
£  117  ]  got  an  eftablifhed  eftate,  and  the  lord  cannot  determine  his 
will  otherwifethan  as  thecuftom  allows;  formerly  the  tenant 
was  to  perform  all  his  fervices  while  he  continued  tenant, 
which  was  at  the  lord's  will,  but  the  will  cannot  now  be  de- 
termined but  where  the  cuftom  doth  allow  it  fo  to  be,  and  in 
the  cafe  of  tenant's  making  a  greater  eftate  than  he  lawfully  may* 
that  doth  determine  his  wilt ;  for  it  is  an  ufurpation  upon  the  right 
of  the  lord*  and  the  cafes  of  tenant  for  life  leafing  pur  autervie*  or 
tenant  for  a  great  number  of  years  leafing  for  life*  have  been  held 
forfeitures*  not  from  any  notion  of  their  intending  damage  to  the 
inheritance*  but  as  it  is  a  quitting  or  difclaiming  their  ancient, 
right  which  is  thereby  determined*  and  this  is  the  cafe  here. 
Now  the  queflion  is,  What  there  is  to  relieve  upon  in  equity 
in  this  cafe  ?  To  fay  this  is  a  hard  law  is  to  repeal  it  here  ; 
it  has  been  admitted  on  the  part  of  the  plaintiff,  that  in  the* 
cafe  of  wafte,  where  the  place  wafted  and  treble  damages  are 
recovered,  there  can  be  no  relief,  though  the  treble  damages 
are  more  than  a  fufficient  recompence  to  the  reverfioner,  but 
that  they  fay  is  by  a  ftatute  law ;  it  is  true,  but  there  is  no 
difference  in  a  common  law  cafe,  if  there  were,  it  would  con- 
found the  law  ;  it  is  true,  in  cafes  where  the  condition  annex- 
ed is  as  a  fecurity  to  have  a  thing  done*  this  court  can  relieve  in 
cafe  of  non-performance*  becaufe  the  thing  may  be  done  though  not 
perhaps  at  the  fame  day  or  place  &c.  the  party  for  whofe  be- 
nefit the  thing  is  to  be  done  has  all  that  he  in  confeience  can 
aft.,  but  this  cafe  cannot  come  under  the  notion  of  a  com- 
prenfation,  the  lord  here  is  not  hurt*  fo  cannot  be  made  amends  \ 
but  itflands  on  the  foot  of  the  nature  of  the  tenants  eftate.  This 
court  has  relieved  againft  forfeitures  for  non-payment  of  a 
fine,  or  of  rent  by  the  copyholder,  the  forfeiture  there  is  con- 
iidered  only  as  a  fecurity  to  the  lord  for  his  fine,  or  his  rent, 
and  the  thing  is  done  in  effedl  and  made  up  as  advantageoufly 
for  the  party,  though  it  varies  in  circumftance  of  time,  place, 
or  the  like;  nor  can  the  law  in  this  cafe  of  forfeiture  be 
called  a  harfti  law  for  the  copyholders,  becaufe  it  has  givrti 
them  in  other  things  fo  many  advantages  &c.  This  cafe  is 
itronger  than  any  that  have  been  mentioned,  it  makes  nothing 
tor  the  plaintiff  that  the  lord's  ftewards  was  a  witnefs  to  the 
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feafe,  for  it  Is  not  pretended  that  he  was  fo  with  the  Duke 
-of  Sotnerfet's  notice,  and  the*  plaintiff  indeed  put  confidence 
in  him,  but  not  the  defendants,  and  it  would  be  ftrange  if 
his  ads  fliould  be  confirued  to  prejudice  thofe  who  did  not 
traft  him  ;  here  have  been  no  lefs  than  3  leafes  made  at  dif- 
ferent times,  and  k  will  not  avail  that  it  is  taken  notice  of    % 
in  the  leafes,  that  the  lands  are  copyhold,  fo  long  as  the 
ground  of  the  forfeiture  is  the  tenant's  granting  a  larger  eftate 
than  he  can  grant  without  licence  from  the  lord,  and  it  is 
certain  that  a  repetition  of  the  ad  would  in  time  deftroy  the 
manor,  and  the  plaintiff's  difcourfes  (which  are  proved)  ex- 
citing the  tenants  to  get  rid  as  it  were  of  their  bafe  tenure* 
is  a  cuxumftance  againft  him.     I  fee  no  equitable  circum- 
stance in  this  cafe  to  vary  it  from  what  it  would  be  at  law  ; 
it  was  proper  enough  for  the  plaintiff  to  come  here  to  difcover 
what  were  the  forfeitures  infilled  on,  that  he  might  be  pre- 
pared at  a  trial  to  defend  againft  them,  but.  now  that  difco- 
very  is  had  it  is  merely  at  law  upon  the  queftion,  forfeiture 
or  no  forfeiture  ?  1  cannot  relieve  the  plaintiffs* 

{E.  c]    What  Aft  or  Thing  (hall  be  a  Forfeiture.  [  118  1 

ThiainRoft 

£1.  TF  a  copyholder  comes  into  courts  and  fays  be  renounces  bis  £  faL^SJI 

*   eopy,   this  is  not  any  forfeiture.     M.  37  EL  B*  fo 
helij 

(F.  c)     Forfeiture  by  Misfeafanoe. 


i.  TpORGING 

**     dilherifon 


new  cuftoms  is  a  forfeiture,  for  it  tends  to  the  3**-  *<*• 
of  the  lord.    Arg,  Het.  7.  cites  D.  *  228.      ^^ 


Eliz.  B.  IL 


Taverner  v.  Cromwell,  S.  P.  argued,  but  at  length  the  court  wilhed  thftjury  to  find  the  fpeciai 
natter,  and  to  reiar  the  fame  to  the  court  whether  it  wac  a  forfeiture  or  not.  *  This  fecial 

laifpruited. 

2„  Outlawry  is  no  determination  or  forfeiture  of  copyhold 
cftates.     Het.  127.  cites  it  to  have  been  fo  adjudged  44  El. 

3*  If  a  copyholder  in  pre/ence  of  the  Court  /peaks  irreverent 
words  of  the  lord^  as  tbat  tbe  lord  exa&eth  and  extorteth  unrear 
finable  fines*  and  undue  fervUesy  this  is  finable  only,  but  no 
forfeiture;  and  if  he  fays  in  court,  that  he  will  devtfe  a  means 
no  longer  to  be  tbe  lord's  copyholder \  this  is  neither  caufe  of  fine 
nor  forfeiture;  for  perhaps  the  means  that  he  intended  was 
lawful,  viz.  by  paffing  away  his  copyhold ;  et  ubi  fenfus  ver- 
borum  eft  multiplex,  verba  femper  funt  accipienda  in  meliori 
fenfu.    Co.  Comp.Cop.  64.  f.  57. 

4.  If  afiewardjbews  a  court  roll  to  a  copyholder  to  prove  that  ^^n 
his  land  is  holden  by  copyy  and  the  copyholder  fays  he  is  a  free-  g^  $*  fi 
holder,  and  fhews  a  deed  pretending  thereby  to  procure  his 
land  to  be  freehold,  and  tears  in  pieces  the  court  roll,  this  is  a 
forfeiture  ipfo  fe&o*    Co.  Com  p.  Cop.  64.  L  57. 

K  4  5-  A 


5.  A  forfeiture  is  not  induced  by  any  collateral  thing,  but  by 
fome  aft  that  is  a  difinheritance  to  the  lord,  and  therefore  an 
aft  that  makes  a  'forfeiture  ought  to  be  againjl  the  cujiom  ;  for 
his  eftate  is  fixed  by  the  cuftom  as  long  as  he  does  the  fervices 
and  obferves  the  cuftom s.   Het.  7.  Pafch.  3  Car.  Arg.  in  Cafe 
of  Pafton  v.  Manne. 
Het.  5.  Paf-      6,  The  forfeiture  of  a  copyhold  is  always  by  fomething  done  , 
ton  v.  Man-  ft  the  copyhold  land  it/elf 9  fo  a  copyholder  incloftng  part,  where  the 
nC<l  UicC      tora*  fy  cufiom  claims  a  fold-courfe  ovir  the  lands  of  his  copy- 
court  faid,    holders,  is  no  forfeiture,  becaufe.this  is  fold-courfe  of  the  loras 
it  is  to  be     which  is  no  copyhold,  and  it  is  better  for  the  copyhold,  and 

SuttU die  ma'ce8  t'ie  *an^  better,  and  more  beneficial  for  the  lord ;  and 
land  was  this  fold  courfe  is  a  thing  that  commenceth  by  agreement,  and  it 
made  better  ;s  but  a  covenant  and  not  a  common  right,  and  forfeitures  (which 

clofurc  T  are  odious)  ftlal1  be  taken  ftri<%  for  the  lord,  Hutu  102. 
it  be  not  ex-  Pafch.  5  Car.  Paftor  v.  Utbert. 

prefsly  al- 

lcdged,  to  be  contrary  fed  adjornatur, 

7.  Defacing  of  landmarks  is  a  forfeiture*     Gilb.  Treat,  of 
Ten.  228. 

J.  i*9  ][G.  c]     Forfeiture  by  Misfeafance;  As  Making 

ThisinRoll    fc  t         r 

u  (d)  Pi.  7.  JLcales. 

in  Fol.  507. 

Cro.E.498.  [I.  IF  a  copyholder  leafes  his  copyhold  for  4  years  by  parolt  to 
PVs  p  C*  commence  on  a  day  to  come,  this  is  a  forfeiture,  though  it  be 

held  by  all  not  *n  poffefiion,  nor  by  indenture,  nor  had  been  a  diueiiin  if 

iuftices  to  fuch  eflate  had  been  granted  by  a  tenant  at  will,  for  he  hath 

be  a  forfei-  taken  upon  himftlf  to  make  a  greater  eftate  than  his  copyhold 

JSre  U  not  wil1  Support.   Mich.  38,   ?g  Eliz.  B.  R.  between  Eafi  and 

any  cuftom  Harding,  per  curiam,  &  Mich.  40,  41  Eliz.  adjudged.] 

to  warrant 

it.     For  he  has  no  authority  by  law  to  make  fuch  eftate ;  and  though  this  is  a  leafe  to  begin  at 

a  future  day,  and  the  letfee  has  not  entered,  yet  it  is  a  forfeiture  prefently  ;  for  it  is  a  good  leafe 

between  the  parties Mo.  39a.  pi.  508.  S  C.  and  S.  P.  agreed  by  all  that  it  was  a  forfeiture* 

whether  the  lcflce  had  entered  or  not  becaufe  it  was  an  illegal  contract  made  to  the  difherifon  of  the 

lord. -—  Supplement  to  Co.  Comp.  Cop.  74.  f.  9.  cites  S.  C.  andS.  P.  accordingly,  though 

the  leafe  is  good  as  between  the  panics. Roll.  Rep.  75.  Mich.  1a.  Jac.  Coke  Ch.  9.  cites  it 

adjudged  in  C.  B.  in  Willows'*  Cafe,  that  a  fine  of  5I.  impofed  upon  a  copyholder  for  admitting 
him,  the  copyhold  being  but  of  the  value  of  30s.  a  year,  was  very  outragious,  and  confequently 

void. Gilb.  Treat,  of  Ten.  cite*  S.  C.  that  it  is  a  forfeiture,  becaufe  of  the  unlawful  conuad 

made  to  the  lord's  difherifon, 

ThisinRoll  [2,  If  a  copy  holder  leafes  his  copyhold  to  another,  to  bavt 
is(D)  pi.  8,  and  to  hold  to  him  for  one  year,  and  Jo  from  year  to  year  during 

•  FoL  ok  '*'  W*  °f  ****  leJTGr*  r*fervi*g  to  the  leflbr  in  every  year  the  %$tb 
«  -'-  _  doy  of  March,  this  is  a  *  forfeiture  ;  for  this  is  a  leafe  for  two 
Bulft  215.  years  at  leaft,  referring  one  day ;  fo  that  a  greater  eflate  than 
w"ftCl  vc  or  one  year  Pa^es  in  intereft,  and  the  referving  a  day  in  every 
C  adjudjd  vearh  butaMft  to  avoid  the  forfeiture,  Mich,  u  Jac,  B,  R. 
according-    between  Lutterel  and  JVcflover^ 

ly.         — 

And  Ibid.  Fleming  Ch.  J.  faid,  that  if  he  had  referved  a  month  at  the  end  of  every  year,  it  would 
have  been  all  one  as  referving  a  day,  and  a  forfeiture  clearly.—.*—  Cro,  J.  308,  pL  fr  S,  C.  ad- 
judged pa  tot  Cur.  without  argument. 

[3-  V 


COp?|ORl»  1 1 9 

[3.  If  a  copyholder  that  may  lea  ft  for  thru  yean  by  the  cuftom,  This  in  Roll 
Jeajes  for  three  years,  and  fo  from  three  years  to  three  years,  tilt  uWp*-9« 
nine  years j  this  is  a  forfeiture,  for  this  is  a  leafe  for  fix  years 
at  theleaft. ,  P.  1  Jac.  WilcocVs  Cafe  adjudged.] 

[4.  If  a  copyholder  for  life  agrees  to  make  three  feveral  leafe  s  by  This  in  Roll 
indenture,  one  to  commence  after  the  other ',  there  being  two  days  Hf^l?1'  1<?- 
between  the  end  of  the  firft  and  the  commencement  of  the  fecond,  233, 234[ 
andyi  between  the  fecond  and  the  third,  and  after  he  makes  them  pi:  15s*  C. 
accordingly,  zndjeals  them  at  one  time,  this  is   a  forfeiture,  T^^^* 
for  this  is  an  apparent  fraud,  and  a  greater  eftate  than  tor  one  pi.  3.  s.  c. 
year  pafles  presently.     M,  7  Car.  JJ.  R.  between  Mathews  adjudged. 
and  Wbeaton,  adjudged  upon  a  fpecial  verdict,  1  myfelf  being  ~L/a*f€a& 
de  confilio  querentis,  intratur  Hill.  4  Car.  Rot.  496.]  fade  anno 

in  annum 
during  the  life  of  the  copyholder,  excepting  one  day  *t  the  end  of  every  year,  for  the  copyholder 
to  enter,  and  this  only  to  avoid  a  forfeiture,  this  is  a  forfeiture.  1  Bulft.  815.  Trin.  10  Jac.  Lat- 

terell  v.  Wefton. Flemming.  Ch.  J.  faid,  that  if  he  had  refcrved  a  month  at  the  end  of  every 

year,  it  would  have  been  all  one  as  referving  a  day,  and  a  forfeiture  clearly,  fiuls.  415.  S.  C— • 
**ro.  J-  3°8.  pi.  5-  S.  C.  adjudged.— -Gilb.  Treat,  of  Ten.  a  18.  cites  S.  C.  and  fays  it  was 
adjudged,  that  the  fecond  leafe  was  a  forfeiture ;  for  it  is  not  warranted  by  cuftom,  and  fo  being 
out  of  the  cuftom,  it  is,  as  every  other  leafe  for  years,  a  forfeiture;  for  though  it  be  not  to  com- 
mence till  after  the  firft  leafe  ended,  yet  the  land  is  charged  with  a  double  intereft,  one  in  prav 
fenti,  the  other  in  futuro,  which  is  againft  the  cuftom,  and  fo  a  forfeiture,  adly.  It  was  ad- 
judged this  leafe  was  void  againft  the  lord  who  had  the  land  by  the  furrender,  and  r  <■ 
when  the  lord  enters  by  force  of  the  furrender,  he  is  in  by  title  paramount  the  leafe.  L  *  *"  J 
But  it  feems  the  firft  leffee  (hall  enjoy  his  leafe,  or  elfe  it  wctc  in  the  power  of  the  lord  to  defeat 
his  own  grant ;  there  is  nothing  faid  of  this,  but  the  cafe  in  Roll  is,  that  leafes  were  executed  at 
one  and  the  Came  time,  and  then  the  leffee,  being  partxeeps  crimrais,  may  perhaps  forfeit;  and 
as  the  cafe  is  reported  by  the  reft,  the  leafe  was  made  to  him  to  commence  in  reverfion,  and  fo 
he  is  as  much  party  to  the  wrong  as  in  the  other  way ;  and  fo  it  feems  the  lord  may  enter  pre* 
fcntly. See  (T.  c)  pi.  5.  S.  C.  and  the  notes  there. 

[5.  If  a  copyholder  makes  a  leafe  for  years  by  licence  of  the  This  in  Roll 
lord,  the  leffee  may  affign  it  over,  or  make  an  under  leaf  \  with-  "(™p  •  **• 
put  any  new  licence,  Tor  the  intereft  of  the  lord  was  difcharged 
by  the  firft  licence.  P.  12  Jac.  E.  between  Jobnfon  and  Smart) 
per  Curiam.] 

'  6,  A  copyholder  makes  a  leafe  either  for  life  or  years  of 
his  copyhold  lands,  which  is  not  warranted  by  the  cuftom  of  the 
manor;  now  although fuch  leafe  fhall  be  a  good  leafe  betwixt 
the  copyholder  and  his  leffee,  and  he  fhall  not  avoid  his  own 
leafe,  yet  as  unto  the  lord  it  is  a  forfeiture  of  the  copyhold 
and  of  his  eftate,  and  the  lord  fhall  take  advantage  of  fuch 
forfeiture,  and  may  enter  upon  the  lands  leafed.  Supplement 
to  Co.  Comp,  Cop.  74.  f.  9.  cites  4  Rep.  Murrel's  Cafe. 

7#  A  leafe  for  years  of  copyhold  lands  by  indenture,  or  by 
parol,  is  a  forfeiture  unlefs  there  be  an  exprefs  cuftom  to  war- 
rant it,  and  that  cuftom  muft  be  time  out  of  mind.  Cro.  E. 
351.  pi.  3.  Mich,  36  and  37  Eliz.  B.  R.  Jackman  v.  Hod- 
defton. 

8.  Copyholder  made  a  leafe  for  3  lives,  and  livery,  and  the 
furvivor  of  the  3  continued  in  poffefjion  40  years,  but  becaufe 
no  livery  appeared  on  the  deed  to  have  been  made,  it  was  no 
forfeiture  of  which  the  king  who  was  the  lord  could  take  any 
advantage.    Godb.  269,  pi,  374,  Mich.  5  Jac, 

o.  If 
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*«<  *  k*fe  9.  If  a  copyholder  makes  a  leafefor  1  jw,  according  to  the 
trijbfe"'  cu^omJ  an<*  covenants,  that  after  that  year  ended he  Jball  have 
Anno  in  an-  another  year ,  and  fo  in  this  manner  de  anno  in  annum  during 
mum  during  fa  fpace  of  10  years;  this  is  no  fuch  leafe  as  will  make  a 
clearly  V*  forfeiture  of  his  copyhold  eftate,  for  that  he  has  no  lawful 
good  lcafc  leafe  here  but  for  1  year  only,  and  it  is  only  by  way  of  cove-  ' 
for  10  years,  nant,  agreed  per  tot  Cur.  Bulft.  190.  Pafch.  10  Jac.  Hamlen 
deU^c.     v.  Hamlen. 

Ibid. 

•Cro.  J.  301*  pi.  6.  Lady  Montague'*  Cafe  S.  C.  and  fame  points  accordingly.—  Supple* 

pient  to  Co.  Corap.  Cop.  7 a.  f.  9.  cites  S.  C. Gilb.  Treat,  of  Ten.  2 1 9.  cites  S.  C  but  faya 

jgiuere,  and  fee  the  book ;  for  the  words  cownant and  grant  make  a  leafe  &c.  but  in  another  cafe 
it  was  held,  that  thefe  words  by  construction  rai^u  make  a  leafe  where  the  lands  might  be  let  t 
but  otherwife  where  the  lands  could  not  be  let,  which  diftinftion  feems  very  reafonable ;  for  the 
words  themfelves  do  not  import  a  leafe,  and  would  be  a  very  injurious  conftru&ion  to  mak<s 
them  a  leafe,  and  fo  a  forfeiture,  when  they  only  import  of  themfelves  a  covenant.—— A  leafe, 
that  will  make  a  copyholder  forfeit  his  eftate,  ought  to  have  a  certain  beginning  and  end,  or  el  fa 
it  is  a  void  leafe,  and  can  convey  at  mod  but  an  eftate  at  will,  which  is  no  forfeiture  Gilb.  Treat* 
jof  Ten.  a  1 8.  cites  S.  C  and  &  P.  per  tot.  Cur. 

Supplement  I0.  A.  copyholder  for  life  hath  licence  of  the  lord  to  mate  a 

Comp  Cop.  kafefor  5  years,  if  be  live  fo  long,  and  makes  a  leaje  for  3  years 

74.  f.  9.    *  without  limitation,  yet  it  is  no  forfeiture  of  his  eftate,  becaufe 

«ate»s.c.  the  leafe  without  any  fuch  limitation  to  the  eftate  (hall  deter- 

ieenawm^  mine  bY  the  death  °f  the  leffor>  and  therefore  not  material, 
bolder  in  but  if  it  had  been  with  a  limitation,  that  if  J.  S.  had  lived  fo  long, 
fee,  it  had  that  peradventure  had  been  material;  wherefore  it  was  ad- 
fttare1  of"  Ju<teed  for  the  plaintiff,  Cro.  J.  436, 437.  pi.  7.  Mich.  15  Jac. 
his  eftate     B.  R.  Worledge  v.  Benbury. 

to  have 

made  fuch  an  abfolute  leafe,  becacrfe  he  had  done  more  than  he  was  licenced  to  do  by  the  law  ; 

and  fo  it  was  adjudged  in  Hall  and  Arrowfmith's  Cafe,  which  fee  in  Popham's  Rep.  18$. 

[    «I     ] 

Codb.  364.  n«  Infant  copyholder  in  fee  leafe s  for  years  without  licence, 
pi.  456.        rendering  a  rent ;  and  at  full  age  he  accepts  the  rent,  and  after 

Sucd  fed  ou^s  k's  *e*ke>  w*10  brought  an  eje&ione  firmae  and  agreed 
•djornatur.  by  the  Court.  I.  That  a  leafe  for  years  by  a  copyholder, 
—Jo.  157.    although  that  it  be  a  forfeiture,  yet  it  is  no  difleifin  to  the 

ad'ud4dC*  'or(^  2*  ^  ^at  l^e  'eale  *s  not  voi^  but  voidable,  and  may 
ana"  this'  he  affirmed  by  acceptance  and  judgment  for  the  leflee  for 
judgment      years..    And  agreed  that  fuch  a  forfeiture  does  not  bind  an 

alftTet^-7  *Mfant-  N°y*  92'  93*  Trin-  2  Car#  B?  R-  Afllfield  V-  Afll- 
C ices  and         field. 

barons  in 

the  Exchequer  Chamber.— Lat.  199.  S.  C.  agreed  that  it  was  no  difleifin  to  the  lord,  and 

adjudged  thai  the  leafe  was  not  void,  but  the  leffee  had  judgment  againft  the  infant. 

If  the  copyholder  make  a  leafe  it  is  a  forfeiture,  yet  it  is  no  dijjeihn  to  the  lord,  which  is  plain 
from  the  C*ks  that  fay  fuch  a  lcafc  is  good againjt  every  body  lut  the  Lord,  for  it  could  not  be  a  leafe 
at  all  if  it  were  a  diflciun ;  it  is  a  forfeiture,  becaufe  the  copyholder  has. broke  the  cuftom  of  the 
manor,  by  bringing  in  a  tenant  without  any  admittance,  but  it  is  no  diffeifin  in  favour  of  the 
lord  fince  the  copyholder  hath  fuch  eftate  as  may  lafl  much  longer  than  the  leafe,  and  not  a  bare 
feiie  at  will.  Gilb.  Treat,  of  Ten.  217,  218. 

12.  A.  copyholder  for  life  being  indebted  iool.  and  one  P.  S. 
bring  bound  with  him  fcr  the  debt,  A.  executed  a  Deed  to  P*  by 
which  he  did-  covenant,  grant,  and  agree  with  P.  &c.  that  hi 

j/xuld  have  and  enjoy  his  copy  hold  lands  for  7  years}  and  fo  from 


*}  UJ  year*)  for  and  during  49  years,  if  J.  Jhould  fo  hng  live, 
hit  to  be  void)  if  the  faid  iool.  was  paid  by  A.  &c.  It  was 
infifted,  that  this  was  not  a  leafe  fo  as  to  entitle  the  lord  to 
a  forfeiture;  the  word  (covenant)  or  the  words  (to  have, 
hold,  and  enjoy)  in  cafe  of  freehold  will  make  a  leafe,  but  if 
conftruing  it  to  be  a  leafe  will  work  a  wrong,  then  it  is  only- 
si  covenant,  and  no  intereft  veils,  therefore  this  being  in  the 
cafe  of  a  copyhold,  fhall  never  be  conftrued  to  be  a  leafe, 
becaufe  it  would  work  a  wrong  both  to  the  leffor  and  leffee, 
for  the  one  would  forfeit  the  ettate,  and  the  other  would  lofe 
his  fecurity  ;  the  Court  inclined  that  it  was  a  good  leafe,  an4 
confequently  a  forfeiture  of  the  copyhold,  that  the  meaning 
of  the  parties  muft  make  conftruftion  here,  and  that  feems 
Very  ftrong  that  it  is  a  good  leafe;  but  they  gave  no  judg- 
ment.  2  Mod.  79.  Pafch.  28  Car.  2,  C.  B.  Richards  v.  Seely. 

(H.  c)     forfeiture.     Making  Leafes  exceeding 

the  Licence. 

I.  T  QRD  grants  a  licence  to  his  copyholder  to  grant  a  leafe  the  joflSn 

-"~l  for  20  years  from  Michaelmas  next,  and  the  copy-  fai<*  **>« 
folder  makes  a  leafe  to  C.  and  afterwards  (but  before  Michael-  }caefef^°nd 
mas)  makes  another  leafe  to  B.for  21  years  each  by  indenture ;  vx>idi*  intc* 
the  juft ices  doubted,  if  making  the  fecond  leafe  be  a  forfei-  reft,  and 
ture,  but  Anderfon  Ch.  J-  thought  it  a  forfeiture.  Mo.  184.  .f£$$jf* 
pi.  329.  Mich.  26  Eliz.  Anon.  the  lord 

Jlrangerto  the  eftoppel  may  affirm  this  leafe  againft  the  Jeffcr  is  the  doubt.  Ibid.— —  Sed  quarre, 
for  the  leafe  was  void  in  point  of  intereft,  and  only  worked  by  way  of  eftoppel  betwixt  the  par-. 
lies,  and  if  no  intereft  paAed,  how  could  it  be  a  forfeiture ;  yet  had  the  firft  leafe  been  furren- 
tlered,  the  fecond  leafe  would  have  taken  effect,  and  then  the  land  had  been  charged  with  a  leafe 
Without  licence,  but  till  that  happened  the  land  was  charged  with  nothing  in  point  of  intereft,  and 
this  not  like  the  cafe  of  a  future  ieafe,  for  there  the  land  is  bound  prcfently,  and  though  this  may 
happen  to  be  a  charge,  yet  the  fippoftion  is  foreign,  and  ought  not  to  be  intended  to  work  a 
forfeiture.    Treat,  of  Tea.  220.      •   ' 

2.  Lord  licences  bis  tenant  to  make  leafes  for  21  years,  tenant  [   122  ] 
makes  .2  leafes  to  two  feveral  perfonfr  for  the  term,  if  the  lord 

inay  affirm  the  id  leafe  againft  the  leflbr  is  a  doubt.  Mo.  184* 
pi.  329.  Mich.  26  Eli?.  Anon,  i 

3.  There  is* a  difference  between  a  copyholder  in  fee  and  T^P*0** 
a  copyholder  for  life,  For  if  the  lord  licences  his  copyholder  \t  i^  £?* 
in  fee  to  make  a  leafejfar  3  ytars9  if  be  live  fo  long,  and  he  defcent,  and 
makes  a  leafe  abfolutely,  this  is  no  forfeiture;  for  this  leafe  not  by  his 
fliall  be  a  good  intereft  againft  the  heir  of  the  copyholder,  j£j£?j|^ 
but  otherwife  of  a  copyholder  for  life  and  in  both  cafes  the  trefpatt, 
condition  is  void,  and  the  leflee  is  in  by  the  copyholder,  and  qedinent, 
not  by  the  lord."    Ow.  73,  Hill.  38  Eliz.  B.  R.  *  Haddon  ^e7bT 

▼.  Anowfmitb.  fore  admit- 

tance. Are. 
3  Lev.  397.  in  cafe  of  Glover  v.  Cope.—*  Poph.  105.  S.  C.  reports  this  point  juft  vice  veru, 
vis.  that  a  leafe  fo  made  by  copyholder  in  fee  abfolutely  where  the  licence  wai  limited,  had  been 
a  forfeiture,  becaufe  he  did  more  than  he  was  licenced  to  do ;  but  a  leafe  fo  made  by  copyholder 
Jiaf  life  makes  do  forfeiture}  and  they  agreed,  that  fucb  1  licence  cannot  be  made  void  by  oondu 
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tioniubfequent  to  undo  that  which  was  once  well  executed,  but  there  may  be  a  condition  precedent 
united  to  it,  becaufc  in  fuch  cafe  it  is  no  licence  till  the  condition  is  performed,  but  the  licence 
before  mentioned  is  not  a  conditional  licence,  but  a  licence  with  a  limitation,  and  therefore  had 
not  been  of  force  if  the  limitation  which  the  law  makes  in  this  cafe  had  not  been,  and  the  limit** 
tion  in  law  is  preferable  to  a  limitation  in  deed,  where  they  work  to  one  and  the  fame  effect,  and 
not  different.  Hall  v.  Arrowfmith,  S.  C.  If  copyholder  for  life  hath  licence  to  let  for  3  years 
if  he  fo  long  lives,  and  he  leafes  for  3  years  abfolutely,  it  is  no  forfeiture  of  hiseftate ;  but  other- 
wife  in  cafe  of  a  copyholder  in  fee.     Poph.  105.  Hill.  38  Eliz.  Hall  v.  Arrowfmith. Gilb. 

Treat,  of  Ten.  fl8o*  cites  S.  C.  St  S.  P.  accordingly,  but  fays  it  is  othcrwife  had  the  copyholder 

had  a  fee  *nd  the  limitation  had  been  during  the  life  of  a  (Iranger. The  words  (if  he  lives  fo 

long)  are  but  to  mew  how  long  the  leafe  is  to  continue,1  which  is  no  more  than  what  the  law 
appoints,  and  fo  it  is  good  enough,  and  they  are  but  words  of  furplufage  and  no  more  than  + 
what  the  law  fays,  and  if  they  had  been  inferted  in  the  leafe  it  would  have  been  in  vain ;  had  it 
been  in  the  cafe  of  a  copyholder  in  fee  it  had  not  been  warranted  by  the  licence,  for  then  the 
intent  would  be  to  give  him  licence,  but  not  ti  hurt  the  heir,  and  without  thofe  words  in  the  leapt 
the  keirjkould  he  hound,  and  the  leafe  good;  but  it  isotherwife  of  a  copyholder  for  life,  for  the 
law  without  thofe  words  determine  the  leafe  by  his  death.     Cro.  £.  461.  462.  pi.  8.  S.  C. 

+  S.  P.  Bat  if  it  had  been  with  a  limitation,  if  7.  5.  had  lived  fo  long,  that  perhaps  had  been 
Material.    Cro.  J.  437-in  caie  of  Worledge  v.  Bcnbury. 

[I.  c]     Forfeiture  by  making  a  Grant  &c.  as  at 

Common  Law. 

Thn  in  Roll  [i.  IF  a  copyholder  bargains  and  fells  the  copyhold  to  another 
»(D)pLn.  •*»  in  fee,  and  after  the  deed  is  net  inr oiled,  yet  this  is  a 
— i^acopy-  forfeiture,  for  it  would  have  determined  a  leafe  at  will,  being 
bolder  fer-  made  by  a  leflee  at  will.    Contra  M,  389  39.  Eliz.  B.  R.] 

gains  and 

fills  by  deed  indented  and  inr oiled  it  is  no  forfeiture  of  his  copyhold,  of  which  the  lord  can  take 
any  advantage.  Godb.  969.  pi.  374.  Mich.  5  Jac.  in  the  Exchequer,  cites  it  to  have  been  fo  ad- 
judged in  London's  Cafe.— —Supplement  to  Co.  Comp.  Cop.  76.  f.  10.  cites S.  C.  accordingly; 
becaufe  the  copyhold  did  not  pafs  by  the  deed.— And  in  that  cafe  it  was  cited  to  be  adjudged 
in  London's  Cafe,  that  if  a  copy-tenant  doth  bargain  and  fell  his  copy-tenement  by  deed  indented 
and  inrolled,  that  the  fame  is  no  forfeiture  of  the  copyhold  of  which  the  lord  can  take  any  ad- 
vantage ;  and  fo  it  was  holden  in  this  cafe*  Godb.  269.  pi.  374.  Mich.  5.  Jac.  Anon. 

This  in  Roll  [2.  So  if  a  copy  holder  makes  a  deed  of  feoffment  with  a  Utter 
"^jf'h*"  of  attorney  to  make  livery,  though  livery  be  not  made  accord- 
nakes  a       ingly,  yet  this  is  a  forfeiture.] 

charter  of 

feoffment,  or  a  deed  of  demife  for  life,  but  makes  no  livery,  this  is  no  forfeiture,  becaufe 
nothing  patties,  and  therefore  no  alienation,  but  otherwife  it  is  of  a  leafe  for  years.  Co.  LitL  59. 
a.——  Gilb.  Treat,  of  Ten.  aao.  cites  S.  C.  and  fays,  that  by  a  leafe  for  years  an  interefl  paflea 
•by  the  delivery  of  the  deed,  and  therefore  it  is  a  forfeiture.— —Gilb.  Treat,  of  Ten. 
32a  cites  S.  C.  £  #123  ] 

This  in  Roll  [3«  But  otherwife  it  feems  it  is  if  it  be  without  a  letter  of 
i»(D)pi.  13.  attorney,  for  it  refls  in  him  at  all  times  to  perfeft  it,  and  fohi* 
Cfcnch  j .  wil1  is.  not  perfected  till  it  is  done.  Mich.  38.  39  El.  B.  R. 
3  Le.  109.    Co.  Lit.  59.  as  it  feems  it  is  to  be  intended.] 

—Gilb.  •      ' 

Treat,  of  Ten.  3*0.  cites  S.  C— It  was  adjudged  in  the  Exchequer,  that  where  the  king  was 
lord  of  a  manor,  and  a  copyholder  within  the  faid  manor  made  a  leafe  for  3  lives,  and  made 
livery,  and  afterwards  the  furvivor  of  the  3  continued  in  pofleffion  40  years;  and  in  that  cafe, 
becaufe  that  no  livery  did  appear  to  \>e  made  upon  thcendorfesnent  of  the  deed,  (although,  in 
truth  there  was  livery  made)  that  the  fame  was  no  forfeiture  of  which  the  kjing  would  take  any 
advantage.    Godb.  269.  pi.  374.  Mich.  5  Jac.  Anon. 

4«  Entry  en  le  poft  againil  an  abbot,  who  faid  that  his  pre- 
deceffor  leafed  the  tenements  to  the  demandant,  habendum 

at 
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tit  will,  by  copy,  who  enfeoffed  the  demandant »  by  which  the 
abbot  entered  for  alienation  to  the  difinheritance  of  bis  houfe^  and 
admitted  for  a  good  bar,  by  which  the  demandant  faid,  that 
his  grandfather  was  feifed  in  fee,  abfque  hoc  that  the  predc- 
ceflbr  leafed  prout  &c.  Br.  Entre  en  le  Per  pi.  33.  cites 
11  (1.4.83. 

5.  Afurrender  by  tenant  for  life  to  the  ufe  of  another  in  fe*9  Mo.  753. 
is  not  any  forfeiture,  for  it  paffes  by  furrender  to  the  lord,  p\«  1037. 
and  not  by  Kvery.    4  Rep.  23.  a.  pi.  4.  Pafch.  35  Eliz.  B.  R.  ^llp  ]J**- 
in  Cafe  ot  Bullock  v.  Dibley.  Supplement 

to  Co. 
Com  p.  Cop.  76.  f.  10.  cites  S.  C.  but  ftates  it,  thatbefidef  the  furrender  he  made  livery  of  the 
land,  and  that  it  is  no  forfeiture  for  the  reafon  above.— — Such  furrender  in  fee  is  no  forfeiture, 
becaufe  the  furrenderee  comes  in  by  admittance,  and  the  lord  hath  difpenfed  with  him.  Can. 
»38.  per  Cur.  Hill,  a 6  &  27  Car.  2.  C.  B.  Bird  v.  Kirkby. Gilb.  Treat,  of  178.  cites  Bul- 
lock v.  Dibley,  that  it  is  no  forfeiture ;  for  it  may  be  fecn  by  the  court  rolls  woo  is  tenant,  and 
fo  the  ftranger  is  at  no  lofs  to  fue. 

6.  Tenant  by  copy  cannot  alien  his  land  by  deed,  for  then 
the  lord  may  enter  as  into  a  thing  forfeited  to  him.  Litt.  f. 
74.  But  wnen  a  man  has  but  a  right  to  a  copyhold,  he  may 
releafe  it  by  deed  or  copy  to  one  that  is  admitted  tenant  ,de 
fa£to,    Co.  Litt.  59.  a. 

7.  The  making  of  a  deed  alone,  \xn\ekfome  thing pafs  thereby, 
is  no  forfeiture;  as  if  he  makes  a  charter  of  feoffment,  or  a  deed 
of  demife  for  life,  and  makes  no  livery,  this  is  no  forfeiture; 
becaufe  nothing  paffes,  and  therefore  no  alienation;  but  other- 
wife  it  is  of  a  leafefor  years.    Co.  Litt.  59.  a. 

8.  If  a  copyholder  for  life  furrender s  in  fee  this  is  no  for- 
feiture, becaufe  it  did  not  pafs  by  livery.    Co.  Comp.  Cop. 

64-  <".  57- 

9.  If  a  copyholder  for  life  fuffers  a  recovery  by  plaint  in  the  A.  Tenant 

lord's  court  as  copyhold  of  the  inheritance,  this  is  a  forfeiture  ■{0r/'n>ya 

ipfo  fa&O.      Co.  Comp.  Cop.  64.  f.  57.  remainder 

to  B.  in  fee. 
A.f*flers  a  common  recovery.  Refolved  per  tot.  Cur.  that  without  a  particular  cuftora  this  is  no 
forfeiture  of  the  eftate,  but  if  it  be,  it  is  the  lord  and  none  elfe  that  can  enter.  2  Mod.  33.  Pafch. 
17  Car.  1.  C.  B.  in  cafe  of  Kren  v.  Kirby. Cart.  937  Bird  v.  Kirkby,  S.C.  Sc'S.  P.  held  ac- 
cordingly per  tot.  Cur. Freem.  Rep.  192.  pi.  196.  Kirkby'*,  alias,  Kirk's  Cafe  S.  C 

fays  it  was  conceived,  that  the  fufTering  a  recovery  in  fee  was  a  forfeiture  of  the  ellate  for  life  ; 

but  that  the  lord  mould  hold  it  during  the  life  of  him  that  committed  the  forfeiture, Mod. 

199.  pi.  3'.  Bird  v-  Kirk  S.  C.  &  S.  P.  held  accordingly;  for  the  freehold  not  being  con- 
cerned, and  it  being  in  a  court  baron  where  there  is  no  eftoppel,  and  the  lord  who  is  to  take  the 
advantage  of  it,  if  it  be  a  forfeiture,  being  party  to  it,  it  is  not  to  be  refembled  to  the  forfeiture 
of  a  free  tenant,  and  that  cuftomary  eftates  have  not  fuch  accidental  qualities  as  eltates  at  common 
law  have,  unlcfs,  by  fpecial  cuftom.— —  Gilb.  Treat,  of  Ten.  220.  cites  S.  C.  but  fays  it  was 
•therwife  adjudged  in  the  cafe  of  Bird  v.  Keck  ideo  quaere. 

10.  If  a  copyholder  makes  a  feoffment  of  all  his  lands  in  dale,  [    124   ] 
and  makes  livery  in  charter  lands,  no  part  of  his  copyhold 

land  is  thereby  forfeited ;  but  if  livery  be  made  in  any  part  of 
the  copyhold  land,  all  his  copyhold  lands  are  forfeited.  Co. 
Comp.  Cop.  65.  f.  58. 

xi.  If  a  copyholder  by  deed  of  bargain  andfale  inr oiled  ac- 
cording to  the  ftatute,  doth  bargain  and  fell  all  his  lands  in  dale, 
having  both  copyhold  and  freehold,  his  copyhold  is  not  there- 
by 
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Tfcucafe  g.  A  copyholiir  fuffered  a  houft  to  fall,  and  repaired  it ;  yet 

Lit  Umif-  ^e"^  *°  ^e  a  forf€*ture*  a°d  i*  *s  »•'  "*' t0  w&ft*  at  common  law* 
printed  and  for  there  if  it  be  repaired  before  the  jury  hath  view,  it  is  well 
ihouidbe     enough;  Skin.  21 1,  in  Poole  and  Archer's  Cafe,  cites  Lat. 

Mkh"J"     277.&  Palm.  417. 

Car.  Corm- 

wallis  v.  Horwood,  or  Hammond,  Palm.  41 7.  Patch.  1  Car.  B.  R.  theS.  C.  but  1  da 

notobferveS.  P. 

10.  Pulling  down  a  ruinous  houft  is  a  forfeiture,  unlefs  there 
is  a  cuftom  to  the  contrary,  becaufe  wafte  lies  not  againft  a  copy- 
bolder,  and  yet  the  lord  in  favour  may  amerce  fuch  a  copy- 
holder if  he  will.    Arg.  Het.  6  Pafch.  3  Car.  C.  B. 
Gilb. Treat.       II.  Meliorating  the  land  in  other  kind,  as  turning  it  into 
ofTcn.au.  hop-ground  is  a  forfeiture,  but  digging  or  improving  it  in 

^ordinTiy  the  lame  kind  is  not ;  agreed  bv  al'»  Litt.  R.  267.  Pafch. 
HcU.fc  5  Car.  C.B.  in  Cafe  of  Pafton  v.  Utbert. 

in  cafe  of 

Pafton  v.  Manne  S.  C.  cites  the  opinion  of  Popham  D.  361.  pi.  12.  30  £Hz.  that  U  not  wafte. 
Hutt.  103.  in  S.  C  cites  D.  361.  Altham's  Cafe. 

Gilb.  Treat.       12.  Converting  part  of  the  land  into  pif chary  by  a  cqpy  holder 
cklTcf1"  *s  a  forfeiture;  per  Hutton  J.  and  it  was  not  denied.    Litt. 
R.  268.  Pafch.  5  Car.  C.  B. 

^D^phe!    [k.  c]     Forfeiture  by  Builctfng,  or  Inclofure* 

in  fol.  5c  7. 

— — Gilb.  [i#  jF  a  copyholder  erefis  a  new  houfe  upon  a  copyhold  with- 
TenTaai.  *ut  ^Cincey  this  >s  no  forfeiture,  for  this  is  for  the  im- 

citcs  s.  d  provement  of  the  tenement,  though  he  alters  the  nature  of 
according-  the  land  by  it ;  and  this  is  not  wafte  in  the  leffee  for  years. 
!L  thenT  Pafch-  38  £Iiz-  B- R-  between  Cecilland  Cave.] 

feems  that 

this  houfe  muft  be  fubje&  to  all  the  cuftoms  of  copyhold  land :  and  therefore  if  he  pulls  it  down 
again  it  is  a  forfeiture ;  Litt.  Rep.  266.  Arg.  cites  8  Jac.  B.  R.  Brooke  v.  Bee,  where  a 

copyholder  built  a  new  houfe  upon  part  of  the  land,  and  was  adjudged  a  forfeiture ;  for  though 
the  land  is  better,  yet  it  U  in  another  kind,  and  cites  2a  H.  6.  that  if  leflee  alters  his  houfe,  and 
makes  it  bigger,  and  takes  timber  for  it,  it  is  wafte  ;  but  it  was  refolved  there,  that  if  he  betters 
the  land  in  the  fame  kind  it  is  no  forfeiture  or  wafte.— —  Hutt.  103.  Arg.  fays  that  it  was  ad- 
judged in  Brooks's  Case  at  the  firft  coming  of  Popham. to  be  Ch.  J.  that  building  a  new  houfe 
u  a  forfeiture,  becaufe  it  alters  the  nature  of  the  thing,  and  puts  the  lord  to  more  charges. 

So  where  a  2.  A  woman  copyholder  built  a  new  houfe  upon  the  land, 
VfTbJlt*  an(*  xt  was  agreed  to  be  a  forfeiture.  4  Le.  24.1.  pi.  393.  in 
new  houfe    Ward's  Cafe  cites  Hill.  8  Jac.  Anon. 

where  none 

was  before,  and  without  laying  4  acres  of  freehold  land  to  it,  and  lb  within  the  ftatute  of  cot- 
tages, and  after  his  death  revcrfioner  pulled  it  aown,  this  is  a  forfeiture.  Bulft.  50.  Mich.  8  Jac.  ad- 
judged. Brock  v.  Beare. If  a  copyholder  builds  a  houfe,  but  it  is  not  covcrsdt  it  is  no  for- 
feiture to  pull  it  down,  for  till  it  is  covered  it  is  not  a  houfe;  per  Fenner  J.  Bulft.  50.—— S.  P. 
by  Popham  Ch.  J.  Poph.  14. 

Het.5.S.C       j,  A  copyholder  may  hedge  and  inclofe,  but  not  where  it 

mcnT^^  ^as  never  inclofed  before »  w^ch.  8  Pafch.  19  Jac.  cites  it 
as  faid  by  Hobart  in  Paflon's  Cafe. 

4.  if 


I 


■ 

4.  If  copyholder  ere&s  a  mill  upon  his  freehold  it  is  a  for-  p<*  Dode- 
feiture.    D.  21 1.  b.  Marg.  pi.  13.  cites  [Trin.  1  Car.  Gray  "^  «& 

V.  Ulyfles.]  of  Gray  v. 

UlyifcsS.P. 
If  a  mill  be  fct  upon  poft*  no  wafte  lies  for  it ;  adjudged  4  Le.  24T.  pi.  £93.  Pafch. 
S  Jac  B.  R.  Ward's  Cafe. 

£    I27     ] 

5.  IncUfure  of  land  with  gaps  in  which  the  lord  has  a  fold-  Hetl.  5« 
courfe  for  500  (heep  is  not  a  forfeiture ;  for  it  is  a  thing  col*  JJaMe  s"c. 
lateral  to  the  land,  and  a  forfeiture  of  a  copyhold  is  always  by  argued.  The 
fome  thing  done  to  the  copyhold  land  itfelf,  and  this  fola-  «>"»*  foid, 
courfe  is  a  thing  which  commences  by  agreement)  and  is  but  ?la!,tf1,to 

1  •    t_  1  c     r  •  ••  be  prelum- 

a  covenant}  and  not  a  common  right,  and  torteitures  are  odious  cd,  that  all 
in  the  law,  and  fhall  be  taken  ftridHy,  and  all  the  Court  were  the  land  was 
of  opinion,   that  this  is  no  forfeiture.     Hutt.  103.  Pafch.  Jj-SJ'jJ^J? 
5  Car.  Pafton  v.  Utbert.  furc,  unieft 

it  be  ex- 

pre&ly  (hewn  ^o  the  contrary ;  fed  adjornatur.— -— Litt.  Rep.  264.  S.  C.  refolved. Gilb. 

Treat,  of  Ten.  2*7,  198.  cites  S.C.  that  becaufe  there  was  a  cuftom  to  fine  for  fuch  inclofure  it 
ia  no  forfeiture ;  but  if  there  bad  been  no  cuftom  to  fine  it  fcems  it  it  a  forfeiture,  becaufe  thert 
is  no  other  remedy. 


(M.  c)    Forfeiture.     By  Crimes.     Convi&ion, 

Attainder,  &c. 

!•  I F  a  copyholder  be  outlawed  *r  excommunicate;  that  the  lord 
*  may  have  the  profits  of  his  copyhold  land,  a  prefent- 
xnent  is  neceffary.     Co.  Com  p.  Cop.  64.  f.  58. 

2.  The  cuflom  of  a  manor  was,  that  if  a  copyholder  commits  Supplement 
fdony  and  it  be  prefented  by  12  homagers,  that  the  tenant  fliould  Somp  Co- 
forfeit  his  copyhold;  fuch  prefentment  was  made  againft  A.  pyhoider, 
but  afterwards  at  the  aj/izes  A*  was  acquitted*,  the  lord  feifed  *4*  £  19* 
the  copyhold ;  it  was  adjudged  no  good  cuflom,  becaufe  in  j^****0' 
judgment  of  law,  before  attainder  it  is  not  felony.     Godb.  Buift.  13. 
267.-  pi.  370.  Hill.  6  Jac.  C.  B.  Pagington  alias  Packington  Hill.  7  jac. 
v.  Huet.  <££«;• 

3.  Another  point  was,  whether  the  fpecial  verdicl,  agreeing  s.  p.  ana 
with  the  prefentment  of  the  homage,  that  A.  had  committed  **»•  to  be 
felony,  did  intitle  the  lord  to  the  copyhold  notwithftanding  ^  ^^j* 
his  acquittal,  quaere ;  for  it  was  not  refolved.    Godb.  267.  point  ad- 
pl.  370.  Hill.  6  Jac.  C.  B.  Pagington  alias  Packington  v.  judged 
Huet.  5J& 

torn,  tnz. 
Sharif  any  copyholder  commits  felony,  he  fhall  forfeit  to  the  lord  his  copyhold,  and  that  the 
lord  upon  prefentment  of  this  by  the  homage  may  enter  and  fcife  the  fame,  but  whether  the 
verdict  and  acquittal  mould  conclude  the  lord  of  his  entry  the  court  delivered  no  opinion,  but 
curia  advifare  vult,  and  the  parties  fubmitted  the  matter  to  Williams  J.— a  Brown!.  217.  S.  C 
accordingly. Gilo.  Treat,  of  Ten.  227.  cites  S.  C 

4.  Copyholder  convicl  of  felony  has  clergy  allowed  before  at-  Conviction 
tdinder ;  the  Court  inclined  ftrongly  that  it  is  no  forfeiture  ?Lfcloi2L 

..        *    -      •    .        „  •_  t       •  •  r  /•«•     anapretent* 

without  fpectal  cuflom,  but  on  the  importunity  of  counfel  it  ment  there- 
Vol.  yI.  L  was 
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of  by  the  WftS  appointed  to  be  argued  again.  Lev.  a6t.  Hill.  20~&2f 
tZIfo.   Ctf*  B.  R.  Jory  v.  Pawly. 

TC&tttFG  Of 

the  copyhold  eftate,  there  being  a  cuftom  found,  that  the  lord  may  fcife.  Le.  i.  Bornefbrd  ▼. 
Ptckmgton.— —  S.  C.  cited  Lev.  163.  arid  diftnguifhed  the  cafe  there  from  thia  cafe  of  Jory 
v.  Pawly,  becaufe  there  wu  a  cuftm  {fund  which  was  not  found  here. 

lev.  %$$.        5,  An  outlawry  of  fehmy  is  an  attainder,  and  in  cafe  of 

\  p'  dola    c0Py  holds  the  land  goes  to  the  lord,  and  not  to  the  king,  and 

not  appear,  the  cuflom  is  good  caufe  to  fetfe,  but  fhall  enfae  the  trial  of  the 

fa&,  and  on  acquittal  is  discharged.     Per  Keeling  Ch.  J.  to 

which  the  crown  agreed.    2  Keb.  466)  467.  pi.  51.  Hill.  20 

&  21  Car.  2.  B.  R.  in  Cafe  of  Jory  v.  Pawly* 

6.  By  attainder  of  felony  the  copyhold  eftate  for  life  is  ab- 
solutely determined,  lb  that  afterwards  the  perfon  attainted  if 
[128    ]  »'  copyholder f  nor  can  be  of  the  homage,  or  takt  afurrender  out 
of  court.    2  Jo.  189,  190.  Hill.  33  &  34  Car.  2,  B.  R.  Beni- 
ion  v.  Stroud, 
tkin.  8«  9.         7.  Tn  cafe  of  attainder  of  copyholder  for  life,  prefentment  is 
pi.  9.  s.  c.  only  for  inftru&ions  of  the  lord,  but  he  may  enter  before  any 
chmj*he°id,  prefentment.    2  Jo.  189,  190.  Hill.  33  &  34  Car.  2.  B.  R. 
that  entry  '  Benifon  v.  Stroud. 

wu  not  ma- 
terial, but  that  the  eftate  wonld  be  in  the  lord  prefently  without  fekjure.  Curia  advifare  yult.— -» 
3  Lev.  94.  Strode  v.  Denntfon  S.  C.  adjudged  that  the  eftate  for  life  was  determined  by  the  at- 
tainder, die  copyhold  being  only  a  tenancy  at  will,  the  attainder  determines  his  will,  and 
though  the  lord  does  not  enter,  and  the  kingf  pardons  the  felony,  yet  he  in  reverfioa  for  life  may 
enter.  Adjudged  in  B.  R.  and  affirmed  in  Cam.  Sc*cc.— — a  Show.  i£0.  pi.  133.  Benfon  v. 
Strode  S.  C.  aojomatur. 

8.  It  feems,  if  a  copyholder  commits  felon)  or  treafon,  he  for* 
feits  to  the  lordy  without  any  particular  cu/lom,  elfe  a  felon  would 
have  no  puniftirrient  in  his  pofterity,  if  he  had  copyholds  of 
never  fo  great  value.  Coke  in  one  place  fays,  if  a  copyholder 
commits  felony  or  treafon,  he  forfeits  his  copyhold  prefently  ; 
in  another  place  he  fays  he  forfeits  upon  prefentment ;  and  in 
a  3d  place  he  fays  the  lands  efcheat  to  the  lord.  In  none  of 
thefe  cafes  he  mentions  any  cuftom,  but  fpeaks  generally;  it 
is  a  forfeiture  prefently  before  indictment  or  attainder,  as  it 
feems,  becaufe  the  cuftom  will  not,  in  favour  of  a  felon,  fup- 
port  an  eftate  at  will,  but  let  the  lord  determine  it,  as  in  cafe 
of  any  other  eftate  at  will,  the  law  will  not  give  his  eftate 
to  the  king,  becaufe  then  the  lord  would  lofe  his  fervices* 
Gilb.  Treat,  of  Ten.  226,  227. 

[N.  c]  Forfeiture  by  Non-feafance ;  Not  coming 
in  on  what  Summons  or  Notice.  And  how 
Advantage  may  be  taken  of  it. 


vant 


torn*  and  Pichftajf  Adjudged;  M*  13  Ja.  B.  R.  between  \  4*9-  pL«. 
Soutbcot  and  Mams,  per  Curiam.]  judged."— 

3Bulft.a68i 
Hammond  v.  Wemibank.  &  C.  adjudged. 

+  Roll.  Rep.  856.  pi.  14.  &  C.  *  &  F.  perpttn  ■■  a  Bulft.  80.  Bdfield v.  Adams  S.  a 
tcS.  P.  adsaxted. 

[2.  If  the  lord  gives  &  particular  fummons  to  every  partial-  This  in  Roll 
lar  copyholder,  that  he  will  bold  a  court  at  a  certain  place,  at  a  is  (c)  P1-  6- 
certain  time,  if  any  of  them  do  not  come  at  the  day,  this  is  a  rT7*~mms 
forfeiture.  23  Eliz;  Sir  Cbriftopber  Hat  ton's  Cafe  adjudged ;  t  Fol:  5°7^ 
cited  P.  38  Eliz.  B.  R.  in  Crifp  and  Frier's  Cafe,]  Cro.E.5o$. 

Crifp  v.  Fryer  cites  S.  C.  againft  his  tenants  of  Wellingborough,  and  S.  P.  agreed  there  per  Cur, 

*— Mo.  350.  pi.  46ft.  S.  C.  &  S.  P.  cited,  but  fays  not  whether  the*  fummons  was  particular 

tor  general,— — Noy  58.  S.  C»  &  S.  P.  cited Sty.  B41 .  citei  S.  C S.  P.  admitted  per  Cur. 

gBuift.  80.  Mich.  13!  Jac.  —  Ibid.  268,  269.  S.  P.  admitted  per  Cur. But  in  Sir  Chrifto- 

pher  Hatton's  Cafe  it  was  agreed  that  if  he  excufe  could  hU  not  coming  upon  any  good  caufe  as 
fkkneCs&c.  it  mould  rave  the  forfeiture.  Cro.  £.  506.— Gilb.  Treat,  of  Ten.  a  15.  S.  P.  and  fays 
•hat  if  a  copyholder  be  in  debt,  and  is  afraid  of  being  arretted,  or  is  a  bankrupt,  and  Keeps  houfe, 
thefeare  food  excufe*. 

[3*  But  otberwife  it  is  upon  general  fummons,  for  there  per-  This  in  Roll 
haps  the  tenant  never  had  notice  thereof.     23  El.     Sir  Chrif-  H^Af" 
topher  Hatton's  Cafe,  held  M*  5  Jac*  B.  between  Farrer  and  f  perform 
fFoodboufe,  per  Curiam,  upon  a  general  fummons  in  the  church,  f(ryias%ott 
according  to  the  tufiom\  Coke's  Entries  288.  between  Taverner  X^jjj 
and  Crumwell,  adjudged,  where  a  general  fummons  in   the  court,  m 
church  without  alledgtng  acuftom  to  fummon  a  court  in  the  caufe*  of 

ch"reh0  Sffis 

faft  cafe  the 

fimmsni  ought  to  h  perfonalj  or  at  bis  houle,  or  it  ought  to  be  averred  that  he  had  notice,  and  4 

days  notice  was  held  fufficient,  thoogh  Walmfley  thought  there  ought  to  be  14.    Cro.  £.  353. 

pL  ao.  MUh.  36  &£7  Eli*.  O.  B.  Taverner  v.  Lord  Cromwell. Godb.  14a.  pi.  176.  HiH. 

36  Eli*.  Anon,  feems  to  be  S.  C.  &  S.  P»  per  tot.  Curt  and  to  that  purpofe  was  cited  the  cafe  of 
Lord  Dacres  v.  Harlefton. — — Le.  104.  pi.  ijjcj.  Mich.  30  Eliz.  B.  R.  Braunch's  Cafe,  held  per 
toe  Cur.  that  general  warning  within  the  parifh  is  fufficient ;  for  if  the  tenant  himfelf  be  not  reliant 
upon  his  copyhold,  but  elfewhefe,  his  farmer  may  fend  notice  of  the  court  to  him. Non- 
appearance at  court  after  fummons  is  a  forfeiture  of  the  copyhold,  but  without  warning  it  is  no 
forfeiture,  but  only  negligence  t  and  after  fummons  it  is  a  forfeiture  without  an  exprefs  refufal, 
as  in  cafe  of  rent ;  for  the  confequence  is  more  fatal  in  this  cafe,  becaufe  without  the  copyholder's 

attendance  there  can  be  no  court.     GUb.  Treat,  of  Ten.  215. -And  ibid,  fays,  that  the 

opinion  that  there  muft  be  a  perioral  notice  is  moft  reafonable ;  for  as  4  days  notice  has  been  ad- 
judged a  fufficient  time  of  holding  a  court,  how  can  a  copyholder  be  fumjnoned  in  that  time  that 
lives  200  miles  off  ? 

4.  If  a  copyholder  dies,  his  *heir  within  age,  the  heir  is  S.  P.  3LC 
Dot  bound  to  Come  to  any  court  during  his  nonage  to  pray  p* J.^1,  "94* 
admittance,  or  to  tender  his  fine;  and  if  the  death  of  bis  an-  Eliz.  blr. 
ceflor  hi  not  prefenttd,  nor  proclamations  made,  be  is  not  at  any  Anderfonvw 
nufebief,  though  be  be  of  full  age ;  per  Cur.  Le.  100.  pi,  128.  **£7»Hto. 
Pafch.  30  Eliz.  B.  R.  in  Cafe  of  Rumney  v.  Eves.  tidem  ver- 
bis.——-. 

4  J-e.  30.  pL  84.  S.  C.  in  totidem  verbis.     ■       Gilb.  Treat,  of  Ten.  a  16.  cites  S.  C 
*  This  is  altered  by  Statute  9  Geo.  x.  Cap.  29.  which  fee. 

5.  If  a  man  be  fo  weak  and  feeble  that  be  cannot  travel  with-  $•  p-  «**<* 
danger,  qj  if  ha  bath  a  great  office  &c.  thefe  are  good  caufes  Jg/j^Ej 

L  ?  of      '  "^ 
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in  pi.  3<-.  of  excufe.  Arg.  Le.  104.  pi.  1 39.  Mich.  30  Eliz.  B.  R.  in 
totavtbt«  Sir  rohn  Braunch's  Cafe. 

agreed  23  J 

Chriftopher  Hatton's  Cafe  againft  the  tenant,  of  Willingborough.— — <^J^' "; ^ 
copyholder  be  impotent  the  lord  may  fet  a  fine  upon  him,  and  if  he  ^*«fl  *£&*££ 
reafoo  that  he  fliould  forfeit  his  land.  Le.  104.  pi.  139.  Mich.  30  Eit*.  B.  R.  in  bit  Joint 
Braunch's  Cafe. 

Supplement  6.  An  attorney  appointed  by  the  copyholder  cannot  do  the  fer- 
S  CoV       vices  for  him,  but  he  may  effbin  the  copyholder.  Le.  1 04.  pi. 

*$*£&  x39-  Mich-  3°  EUz-  B-  *•  bir  John  Braunchs  Cafe- 

fincm  cites 

S.  C.  3c  S.  P.  accordingly. 

Supplement       7#  The  fummons  of  a  copyholder  to  appear  at  the  lord's  court  was 

*  CoV  made  at  the  church;  the  copyholder  did  not  appear ;  all  the 
ComP.Cop.  Court  hcU^  that  thu  was  nQt  any  caufe  of  forfelture,  becaufe 

cites  s.c—  it  was  not  Specially  /hewed  to  be  the  cujom  to  make  fuch  fum- 
Le.  104.pl.  mon$9  and  it  would  be  hanj  to  make  it  a  forfeiture;  for  per- 
iod haps  he  had  no  notice  of  it,  therefore  it  ought  to  he  perfonal 
B.  R.  Sir  notice,  for  his  refufal  muft  be  wilful  to  make  a  forfeiture,  and 
John  .  ,  cited  the  Cafe  of  Lord  Dacres  v.  Harlefton  to  the  purpofe. 
Cafe?the-    Godb.  142.  pi.  176.  Hill.  36  Eliz.  C.  B.  Anon. 

hc\£ ^"general  warning  within  thtparijk  is  fufficient;  for  if  the  tenant  bimfelf  be  not  refiant 
upon  hU  copyhold,  but  elfcwhcre,  his  farmer  may  fend  him  notice.— —Cro.  *-5°5>5F>;  lB 
pi.  30.  Popham  cited  23  EUz.  S.  P.  agreed  by  all  the  juftices  in  Sir  Chnftopher  Hatton  s  Cafe, 
againft  his  tenants  of  Wellingborough,  and  the  lame  was  agreed  by  the  court  Mich.  38  &  39  EUz, 
in  the  principal  cafe. 

Lo^o?  8.  Surrender  to  A.  for  life,  remainder  to  B.  in  fee.  A. 
pLio.Palch.  comes  not  in  on  3  proclamations  according  to  the  cuitom,  this  is 
i4R.UAe  a  forfeiture  during  the  life  of  A.  but  on  his  death  B.  may 
si  c  *L     enter.    Noy  42.  Bafpool  y.  Long. 

corSingfy." Yelv.  i.  S.  C.  the  eftate  of  A.  and  B.  are  divided  eftates,  and  the  cuftom  (hall 

be  intended  of  an  intire  fee-fimple  given  to  the  fame  perfon  ;  and  the  cuftom  being  to  bar  an 
eftate  (hall  be  taken  ftridly.  Qu*rc,  if  fuch  furrender  is  made  to  A.  and  B.  and  their  heirs,  and 
A.  comet  in  within  the  time  of  the  proclamations,  but  B.  does  not,  whether  if  now  A.  mall  nave 
the  whole,  or  that  the  moiety  (hall  be  forfeited  ? 

9.  If  he  be  hindered  byfeknefs,  or  by  overflowing  of  waters, 

or  if  he  be  much  in  debt,  and  fear  to  be  arrefted,  or  if  he  be  a 

bankrupt  and  keeps  his  hou/e ;  then  his  default  is  no  forfeiture. 

Co.  Comp.  Cop.  63.  f.  57.  . 

;    Cro.  J.  216,       10.  Forfeiture  was  by  an  heir  beyond  fea  not  coming  in  at  the 

Underhiii'v.  third  proclamation;  afrer  20  years  the  heir  returned,  prayed 

Kelfcy,sc.  admittance,  and  proffered  his  fine,  but  the  lord  refufed.  Ad- 

and  held  by  judged  that  it  was  no  forfeiture,  the  heir  being  beyond  fea  at 

fhifuwas    the  tirae  of  the  proclamation  made,  and  becaufe  the  lord  was 

no  for-        at  no  prejudice  fince  he  received  the  profits  of  the  lands  m 

feiture.but   tilc  mean  time.     Godh.  268.  pi.  371.  Mich.  7  Jac  C.  B. 

Crooke  J.      a™,, 

e  contra;       Anon- 

Williams  - 

J.  faid,  that  the  lord  is  at  no  mifchief,  but  may  feize  in  the  interim,  and  take  the  mcfoe  profits, 

without  being  refponfible  for  th<*ra.— —  8  Rep.  90.  Lechford's  Cafe,  S.  C  adjudged.—— 

6.  P.  by  3  juft.ee*;  but  it  waj  agreed  by  the  counfcl  of  the  defendant,  that  if  he  had  gone  over 
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fca  after  the  defcent to  him  he  had  been  bound.  Cro.  J.  lot.  pi.  31.  Mich.  3  Jac  B.  R. 
Whitton  v.  Williams.  ■  Gilb.  Treat,  of  Ten.  216, 217.  cites  S.  C.  fays,  that  if  iuch  heir  be 
-within  England  at  the  time  of  the  firft  proclamation  patted,  and  then  go  beyond  fea,  he  fhall 
forfeit,  for  he  had  warning,  and  ought  to  have  come  in,  and  not  have  difabled  hixnfelf  from 
making  claim ;  but  if  he  had  gone  beyond  fea  after  the  defcent,  and  before  the  firft  proclama- 
tion, this  had  been  no  forfeiture,  for  at  the  time  of  the  court  he  is  to  make  claim ;  fed  quaere  ; 
and  Gilbert  likewife  makes  a  quaere  to  the  lord's  being  anfwered  for  the  profits.     Ibid. 

1 1.  The  cujlom  of  3  manor  was%  that  tbofe  who  claimed  copy*  8  ^p,R°9: 
holds  by  defcent  ought  to  come  at  the  ifl,  2d,  or  $d  court,  upon  pre  araLech-  * 
tlamations  made,  to  take  up  their  eftates,  or  elje  they  Jhould  be  for*  ford's  Cafe, 
felted.     A  tenant  of  the  manor  having  iffue  inheritable  by  the  s-  c« 
cuftom,  beyond  the  fea  >  died;  the  proclamations  all  pafled,  and 

the  heir  did  not  return  in  two  years,  but  upon  his  return,  be 
prayed  to  be  admitted  to  the  copyhold,  and  proffered  the  lord  his  fine 
in  court,  which  the  lord  refufed  to  accept  of,  and  to  admit 
the  heir,  but  feifed  the  land  as  forfeited.  It  was  adjudged  in 
this  cafe,  that  it  was  no  caufe  of  forfeiture,  becaufe  the  heir 
was  beyond  the  feas  at  the  time  of  the  proclamations,  and  the 
lord  was  at  no  prejudice,  for  that,  for  any  thing  appeared  in 
the  cafe,  the  lord  had  taken  all  the  profits  of  the  land  in  the 
mean  time.  Supplement  to  Co.  Comp.  Cop,  84,  f.  19.  Hill* 
7  Jac.  C.  B.  Copley's  Cafe, 

12.  Where  a  copyholder  in  fee  withdraws  his  fuit  to  the  3Bulft.  80. 
lord's  court,  and  does  not  attend  for  3  years,  if  he  was  never  fum-  ^l^tld  v' 
moned to  attend,  this  is  only  a  negligence,  and  no  forfeiture;  s. C.&s.p. 
but  if  he  had  been  warned  to  attend,  and  afterwards  had  re-  agreed.  But 
fufed,  it  had  been  a  forfeiture ;  agreed  per  tot.  Cur.  Roll.  Jj^J^f  to 
Rpp,  256,  pi.  24.  Mich,  13  Jac.  B.  R,  Southcote  v.  Adams.    doTufuit 

is  a  for- 
feiture.——Supplement  to  Cp.  Comp.  Cop.  75.  f.  xo.  cites  S.  C. 

13.  A  copyholder  vrzsfummoned  to  appear  at  court,  and  to  do  Roll.  Rep. 
etnd  perform  his  fuit  and  fervices  as  a  copyhold  tenant  &c.     He  3^^"* 
made  default.     The  declaration  was,  that  f  clam  voluntarie  if  Pickttaff. 
tontemtuofe  fubflraxit,  if  illam facer e  recufavit,  and  that  onfuch  s-  C.  and 
a  day  notice  was  given  to  him  by  the  bailiff  of  the  manor  to  ap-  [    '31.    J 
pear,  but  did  not  fay  by  the  command  of  the  lord.    The  court  held  ^2J*5biesa- 
clearly,  that  here  is  fufficient  matter  of  forfeiture  of  his  copy-  cd,  that  the 
hold,  and  that  the  declaration  is  good,  and  judgment  accord-  court  was  not 
ingly.     3  Bulft.  268.  Mich.  14  Jac,  Hammond  v,  Winni-  %$&%, 
bank.  ufai  place, 

and  if  fo, 
that  then  peradventure  the  tenant  was  not  bound  to  come  to  it,  and  that  the  manor  may  contain 
feveral  houfes,  and  fo  the  place  uncertain,  yet  judgment  was  given  for  the  plaintiff.— Supple- 
ment to  Co.  Comp.  Cop.  75.  f.  10.  cites  S.  C.  as  adjudged. 

14.  If  the  heir  of  a  copyholder  does  not  come  in  to  be  ad-  K.eb#  *|7j; 
mitred  upon  proclamations,  the  lord  may  feife  the  land  quoufque  the  \x[**££s 
tenant  comes  in  to  be  admitted,  without  any  cuftom  fo  to  fon  v.  Dan- 

.do,  but  to  feife  it  as  forfeited   he   cannot   without    a   cu/iom;  gesi  the 
Refojved.  Lev.  63.  Palch.  14  Car.  2.  B.  R.  Earl  of  Salif-  ggJK* 
bury's  Cafe.  cuftom  or 

perfonal  no- 
tice ;  and  the  court  agreed,  the  cafe  of  Cock  v.  Lie,  that  one  faying  he  would  come  in  if  the  lord 
had  a  court,  otherwife  not,  that  this  is  no  forfeiture ;  but  yet  the  lord  on  fuch  refufal  might  fcifia 
quofque. 

,  L  3  ,S«  A 


f  $r  &OfQ$*Jt, 

The  proek-  j$m  A  queftion  was,  Whether  in  the  proclamation  for  the  hen? 
th*  j?**!"'  *°  come  in  and  be  admitted*  then  ought  to  be  a  particular  men* 
come  in  and  tion  of  the  h*ds  by  name,  as  they  are  named  in  the  copy,  or 
be  admitted  whether  a  general  proclamation  to  come  in  and  he  admitted 

defended  to  aI1  the  laild8  of  his  anceftor  be  fufficieqt  ?  This  was  in- 
to him.  io  tended  to  be  found  fpecially,but  afterwards  the  parties  agreed^ 
ejeament     jn  court.    Lev.  63.  Eafch.  14  Car.  *.  B.  R.  Earl  oJF  Salif- 

the  certainty  k        •    n~r~ 

ofthetandi  bury  s  Cafe. 

%vcre  before 

declared,  and  therefore  Windham  J.  held  it  fumcient,  onlefs  the  cuftom  be  contrary,  and  not 
like  a  demand  of  rent,  which  being  generally  of  fo  much,  aa  is  in  arrear,  is  ill ;  quod  fuit  con* 
ceffum  per  Cur.  the  cuftom  of  the  court  being  to  demand  is  generally  and  not  tojpecify  the  lands, 
Kcb.  a8;.  pi.  98.  Pafch.  1 4  Car.  2.  B.  R.  Patefon  v.  Dangcs,  alias,  Lord  SaJHoury1*  Cafe. 

16.  Proclamations  whereby  the  lord  clairps  forfeiture  of  ^ 
copyhold  ought  to  be  proved  viva  voce,  and  not  by  the  cqurt 
rolls  only ;  held  in  evidence  to  a  jury,  Keb.  287.  pi.  oS« 
Pafch.  14  Car.  2.  B.  R.  Patefon  v.  Danges,  aiia$,  Lord  Sa-? 
lilbury's  Cafe. 

17.  The  lord  upon  feifure  of  a  copyhold  may  maintain  ejefifr 
went  till  the  heir  comes  in  to  h  admitted;  Agreed  per  Cur.  Keb, 
287.  pi.  98.  Pafch.  14  Car.  2.  B.  R.  Patelon  v.  Danges,  alias. 
Lord  Salifbury'sCafe, 

Gilb. Treat.       1 JJ.  It  is  a  good  cuftom  that  a  copyholder  Jhall  he  difcharged  of 

0?teaS  '%**  fu1i  t0  court  Daron>  uPon  poyment  of  %d.  to  the  ftewardfor  the 
and  fays  it  l*rd>  wd  id.  to  the  fteward  for  entering  it.  Sid.  361.  pi.  5* 
isgood,ifhe  Pafch.  20  Car.  2.  B.  R.  Portbury  v,  Legingham.  But  See 
Z7t$M-  TJt-  Sui*  °f  Cour*  (D)  S.  C.  pi.  4.  and  the  Notes  there. 

ers  fuficicnt  • 

to  keep  court  that  live  near  the  manor,  or  eUe  furely  the  euftom  will  be  void  ;  for  then  no  court  can 
be  held.  As  this  cafe  is  reported  bySiderfin,  it  is  faid  it  was  held  a  good  cuftom,  becaufe  the 
court  was  a  court  baron,  where  the  fuitors  are  judges,  hut  it  feems  to  me  to  be  all  one ;  for  that 
if  it  were  a  cuftomary  court,  if  fufficient  copyholders  were  near  the  manor,  it  is  unreasonable  to 
oblige  perfons  that  live  a  great  way  off  to  attend ;  and  if  the  court  be  a  court  baron,  if  there  be 
not  a  fumcient  number  of  tenants  that  live  near  the  manor,  to  do  the  duty,  then  copyholders  are 
obliged  to  do  it  in  that  court  as  well  as  freeholders,  and  therefore  it  feems  the  cuilom  cannot  be 
good,  for  no  court  can  be  held. 

• 

19,  There  hath  been  generally  praftifed  in  jnoft  copyhol4 
manors,  that  upon  the  mortgage  or  a  copyhpld  the  mortgagor 
fur  renders  into  the  hands  ot  two  cuftomary  tenants  to  the  ufe 
of  the  mortgagee,  upon  condition  to  be  void  if  the  money  be 

r  j^  1  paid  at  fuch  a  day;  now  to  avoid  the  fine  to  the  lord  the  ufual 
way  is,  rpt  to  prejent  the  furrender  at  the  next  court ;  after  the 
court  is  over  to  make  a  new  furrender  into  the  hands  of  two 
cuftomary  tenants,  ut  fupra  and  fo  from  time  to  time,  as  often 
as  anv  court  mall  be  ho Iden,  which  non-prejentment  is  at  law 
a  forfeiture,  and  to  be  relieved  againft  this  forfeiture  was  a 
bill  exhibited,  which  North  Lord  Keeper  denied  to  help,  but 
left  them  to  common  law.  Skin.  142.  pK  13.  Mich.  35 Car.  2. 
in  Chancery.  Anon. 

20.  9  Geo.  1  cop.  29.  f  5.  No  infant  or  feme  covert  Jhall  for* 
ftit  any  copyhold  for  ncgle£ty  or  refufal  to  ccme  to  any  court,  and  he 

admitted ;  op  for  the  omijjwn  or  refufal  to  pay  any  fine  impofed  on 
their  admittance. 

[O.  c] 


[O.  c]     Forfeiture. 

What  will  be  a  Forfeiture. 

Nonfeafance. 

{Refufal  of  Services.] 

[i.  IF  a  jury  or  homage  of  the  manor,  after  a  note  made  to  This  in  Roil 
<*  prcfeut  the  articles  of  the  court,  nfufi  to  make  a  pre-  »  (C)  pi.  t. 
fpttment  according  to  their  oath,  if  they  are  copyholders,  this  ^/^nf" 
is  a  forfeiture  of  their  eftates.     *  D,  4  Eliz.  an.  31.]  4  EUz. 

t>y  3  junket. 


*>3«  i.  57*  at  r.  ana  uuu  it  u  tjorjcintrc  xpjo  taao.  ix  a  copynoiaer  being  with  the  other 

copyholder*  charged  upon  oath  to  enquire  of  the  article!  of  the  court  baron,  and  fumcieat  matter 
feeing  given  to  them  in  evidence  to  induce  them  to  find  a  wmtter  wtki^  their  charge,  and  they  or 
any  of  them  obftinately  refufed  to  find  the  fame,  it  is  4  forfeiture  of  their  copyhold,  3  Lc.  too* 
yL  158-  Trio.  06  £lix.  B.  R.  laid  co  haw  been  adjudged,  in  cafe  ofoouthtoa  v.  Thurlloo. 

[2,  If  the  copyholder  does  not  pay  thefervices  due  to  the  lord.  This  in  Roll 
this  is  a  forfeiture.    42  E.  3.  25,  6.  admitted.]  £  £$f  u 

©■©6 — Br* 
tenant  by  copy  dec  pL  «.  ekes  &  C.  and  the  lord  may  feife  the  land ;  admitted  for  clear  law. 
——4  Rep.  si.  b.  S.  C  eked  per  Cor.  aad  that  the  lord  ihall  have  the  corn  then  growing. 

3.  If  upon  a  demand  of  Cervices  the  tenant  Jays,  tbefe  fer-  &  C.  cite* 
vices  which  you  require  are  doubtful  whether  you  ought  to  have  them  £[£},"  6 
or  no9  and  until  it  be  refolded  by  the  law  whether  they  are  due  I  will  Eiiz.  by  the 
nottMy  them,     Arg.  Lat.  1 4,  fays  it  was  adjudged  to  be  no  n«ne  of 
forfeiture.  Pafch.  *6  Eliz.  between  Barnham  and  Higgens.]    jj*!^** 

***•  133. 

and  Crew  Ch.  J.  faid.  It  it  a  queftion,  if  copyholder  denies  to  do  iervkei  which  are  dubious, 
whether  thic  be  a  forfeiture  ?  ■  Gilb.  Treat,  of  Ten.  gi6.  S.  P.  i  i  Calth.  Reading. 
*;.  S.  P.  w 

,  4U  Refufal  to  be  upon  the  homage  is  a  forfeiture ;  per  Gawdy  €0.  Comp. 
J.  Mo.  350.  pi.  468.  Trin.  35  Eliz.  in  Cafe  of  Crifp  v.  .£*  6£  * 
Fryer.  and  this  ia* 

forfeiture  ipfb  facta. 

£.  If  the  lord  demands  fait  to  his  mill,  and  tenant  refufes9  it  Lst  im. 
is  a  forfeiture.    D.  an.  Marg.  pi.  31.  cites  Trin.  1  Car.  5^]Le 
B.  R-  Rot.  633.  Gray  y.  Ulyffes.  jT^i™ 

6.  If  a  copyholder  he  demanded  to  do  his  fervic<s%  and  he  [    133  ] 
agrees  to  do  them,  hut  did  not  do  them /or  a  longtime,  this  is  a 
forfeiture;  per  Damport  and  Crew.    Lat.  122.  Trin.  1  Car. 

in  Cafe  of  Grey  v.  Uiifles,  and  cited  43  E-  3.  5. 

7.  If  a  copyholder  does  not  come  to  do  hisfervices%  yet  if  he  bo 
often  demanded  to  do  them,  and  Jill  defers,  and  puts  off  the  time 
of  doing  them,  though  he  does  not  absolutely  fefufe,  yet  it 
feems  this  makes  a  forfeiture.  Lat.  14.  Pafch.  %  Car. 
Johnfon's  Cafe* 

r  L4  ••  In 


133  COBp&Ofll* 

Gilb.  Treat.      8.  In  trefpafs  &c.  The  cafe  was,  that  the  defendant  being 

°-  Tcs*  c'6'  'on*  °^  a  manor>  an<^  holding  court,  and  the  plaintiff  being 
according  to  a  copyholder,  and  prefent  in  court,  and  there  being  a  queJliony 
Roll  Cb.  J.  whether  the  court  was  legally  then  held,  or  not%  and  he  being  ajked 
if  hi  did  appear  or  not%  anfwered9  that  if  it  was  a  legal  court  he 
i    did  appear,  but  if  it  was  not  a  lawful  court,  then  he  did  not  ap- 
pear} adjudged  that  this  was  no  contempt,  or  non-appear- 
ance, fo  as  to  make  a  forfeiture.     Roll.  Ch.  J.  thought  if 
there  was  no  real  controverfy  as  to  the  legality  of  the  court, 
but  that  the  words  were  ufed  only  as  a  fhift  to  avoid  the  plain- 
tiff's doing  fuit  and  fervice,  it  is  a  forfeiture;  but  otherwife, 
if  there  was  a  real  controverfy.     And  the  other  3  Juftices  in- 
clined that  it  was  no  forfeiture*    Et  adjornatur*  Sty*  24I. 
Hill.  1650.  Parker  v.  Cook. 

[P.  c]     Forfeiture.     Refufing  to  pay  a  Fine* 

This  in  Roll  [1.  I F  a  copyholder  refufes  to  pay  his  fine  for  admittance  after 

In  £1.507!°  lt  l$  ^ue»  l^*s  *s  a  forfeiture.     Tr.  4  Jac.  B.  R.  be- 

— •  Hob.    'tween  Ftjhe  and  Rogers,  agreed.     *  Hobert's  Reports  183.  be- 
i3<.p!.i8a.  tween  Denny  and  Lcman.     If  there  be  a  demand  thereof  from  the 
g"Jb.,&[1c'  perfon  of  the  tenant,  otherwife  not.] 
s."c- 

Supplement  to  Co.  Comp.  Cop.  75.  f.  10.  cites  S.  C—  See  (C.  a)  pi.  3.  and  the  notes  there. 

It  was  faid,  that  if  a  copyholder  refufe  to  pay  a  reafonable  Jinf,  or  to  be  admitted  to  the  copy- 
hold, this  is  zfoftiture  of  his  ejiate.     Sty.  387.  Mich.  1653.  B.  R.  Fanfhaw  v.  Bond. If  toe 

lord  upon  the  admittance  of  a  copyholder,  thejine  by  the  cuflom  of  the  manor  being  certain,  de- 
mands his  fine,  and  the  copyholder  denies  to  pay  it  upon  demand,  this  is  a  forfeiture  ipfofado* 
Co.  Cpmp.  Cop.  64.  f.  57.  cites  4  Rep.  27.  b.  Hobart  v.  Hammond. 

Th»»nRoll  j-2.  If  the  lord  affeffes  an  unreafonable  fine  upon  his  tenant, 
^-♦Cro. I.  an<*  x^e  £0pyholder  rtfufes  to  pay  it,  this  is  a  forfeiture.  P. 
353-  pi-  »o!  36  Eliz.  B.  between  *  Taverner  and  the  Lord  Crumwell  ad- 
s.  c.but      judged,  cited  Pafch.  38  Eliz.  B.  R.  in  Crifp's  Cafe;  it  feems 

not  appear  t'1's  ls  not  *aw »  et  v^e  this  Cafe,  Coke's  Entries  288.  where 
—4  Rep.  no  fuch  matters  appears  to  have  been  in  the  cafe.  Contra 
17. a.. b.  pL  1  Jac.  B.  Rot.  185.  between  +  Station  and  tirady,  adjudged 

buis'  P.'       (as  lt  feems)  cited  Co*  Lit-  6o-J 

does  pot  ap- 
pear.—  3  Le..  107.  pi.  158.  S.  C.  but  S.  P.  does  not  appear.— — 4Hep.  27.  b.  28.  a.  pi.  16. 
Mich.  42  &  43  Eliz.  B.  R.  Hubard  v.  Hammond  S.  P.  refolved  contra,  viz.  that  he  may  deny  to 
pay  it  without  forfeiture  and  it  {hall  be  determined  by  the  opinion  of  the  juftices  before  whom  the 
matter  depends,  or  upon  demurrer,  or  upon  evidence  to  a  jury  upon  the  confcf&on  or  proof  of 

the  annual  value  of  the  land,  whether  the  fine  demanded  was  reafonable.or  not, Cro.  £. 

779.  pi.  T3.  Dalton  v.  Hammond  S.  P.  accordingly,  held  per  Cur.  and  feems  to  be  S.  C— — 

Supplement  to  Co.  Comp.  Cop.  74,  7$.  f.  10.  S,  P. Co,  Comp.  Cop. 64.  f.  57.  S.  P. 

f  13  Rep.  1.  Mich.  6  Jac.  C.  B.  Willowes's  Cafe,  feems  to  be  S.  C.  &  S.  P.  admitted. 

[  134  ]  [3.  But  if  after  the  fine  impofed%  the  tenant  intreats-  the  lord  U 
71™  ™*°n  mitigate  the  fine,  and  after  he  refufes  it,  the  refufal  of  the  tenant 
—See  pi.  £  aJUr  t0  tay  this  unreafonable  fine  is  a  forfeiture.  Pafch.  36  El. 
"»nd  the  B.  in  Taverner  and  the  Lord  CrumwelCs  Cafe  agreed ;  it  feems 
notes  there,  this  is  not  law.  Et  vide  this  Cafe,  Coke's  Entries  288.  where 
no  fuch  queftion  appears  in  the  Cafe.] 

[4a    M 


[4,  If  the  lord  ajfejfes  a  fine  where  the  fine  is  not  certain,  and  TH»  wRoll 
the  tenant  nefufes  to  pay  it,  though  this  be  after  adjudged  to  be  a  jj/2^p!ro£ 

reafonable  fine,,  yet  this  is  not  any  forfeiture,  becaufe  it  was  —The 

dubious  to  the  tenant,  and  matter  of  controverfy  between  court  fccm- 
lord  and  tenant,  whether  it  was  reafonable.]  copyhol* 

der's  refus- 
ing to  pay  a  fine  in  a  dubious  matter,  U  not  fuch  an  obflinate  and  wilful  refufal  as  will  incur  a  for- 
feiture. 3  Lev.  309.  Trin.  3  W.  &  M.  in  C.  B.  Barnes  v.  Corke. But  where  the  fine  is  ceruim 

lie  ought  to  tender  it,  but  contra  where  it  is  uncertain  ;  for  the  lord  ought  to  aflefe  the  fine  and 

admit  him,  and  give  him  a  convenient  time  to  pay  it. Cro.  £.779.  pi.  13.  Mich.  4a  & 

43  Elix.  B.  R.  Dalton  v.  Hammond  and  if  he  pays  it  not,  then  the  lord  to  enter. 

5,  Where  a  fine  is  denied  after  admittance  it  is  a  forfeiture 
of  the  copyhold,  cited  by  Popham  Ch.  J.  4  Rep.  28.  a.  in  pi. 
16.  Mich.  42  &  47  Eliz.  as  adjudged  in  Sands's  Cafe,  and 
that  it  was  fo  refolved  by  Wray  and  Periam,  juflices  of  afiize 
in  evidence  to  the  jury  in  Cafe  of  Bacon  v.  Flatman. 

6,  If  the  lord  demands  an  excejfive  fine,  and  the  copyholder  re-  Cro.E.77g» 
fufes  to  pay  it,  this  is  no  forfeiture,  but  otherwife  where  a  rea-  pL  13.  &C* 
fonable  fine  is  demanded.     Mo.  6*2.  pi.  851.  Mich.  42  &  43  *  s'/* 
Eliz.  Dalton  v.  Hammond.  g7?b.pli 

16*  Hub- 
fcard  v.  Hammond  S.  C.  it  S.  P—  Supplement  to  Co.  Comp.  Cop;  75.  f.  xo,  5,  C.  fc  5.  Ff 
m       ■  Gilb.  Treat  of  Ten.  ao$.  cites  S.  C.  and  13  Rep.  3.  [Willows's  Cafe.] 

7.  If  the  fine  by  the  cuftom  of  the  manor  be  uncertain, 
though  a  reafonable  fine  be  aliened*  yet  becaufe  no  man  can 
provide  for  an  uncertainty,  the  copyholder  is  not  bound  to 
pay  it  prefently  upon  demand,  but  fliall  have  convenient  time 
to  difcharge  it,  if  the  lord  limit  no  certain  day  for  payment  there- 
of; and  if  within  convenient  time  it  be  not  difebarged,  this  is  a 
forfeiture  without  prefentment.     Co.  Comp.  Cop.  64.  f.  57. 

8.  Though  a  fine  ajfejfed  be  reafonable,  yet  the  lord  ought  to  Supplement 
appoint  a  certain  day  and  place  on  which  it  fhould  be  paid,  be-  comp  Con. 
caufe  it  (lands  upon  a  point  of  forfeiture  of  the  eftate,  and  7<;.  f.\o 
tire  copyholder  is  not  tied  to  carry  his  fine  always  with  him;  cites  s.c. 
per  Cur,  13  Rep.  2.  Mich.  6  Jac.  Willows  v.  Willows.  TVelt?1^" 

Ten.  205, 
cites  S.  C.  but  a  fine  certain  he  mujlpey prefently  upon  admittance. 

» 

q*  The  lord  may  dijlrain  the  copyholder  for  thefervices  or  «  Brown!, 
feife  the  land.     Noy.  135.  Mich.  7  jac.  Rivet  v.  Doe.  ?.%£?" 

10.  Upon  demurrer  it  was  adjudged,  that  the  lord  was  not  slc&S.P. 
hound  to  over,  or  Jhew  that  the  fine  ajfejfed  was  reafonable,  for  admitted^ 
that  muft  come  on  the  copyholder's  fide  to  fliew  the  circum- 
ftances  of  the  cafe,  to  make  it  appear  that  it  was  un reafon- 
able, arid  fo  to  put  it  upon  the  judgment  of  the  court.  Hob. 

135.  pi.  182.  Hill.  13  Jac.  C.  B.  Denny  v.  Leman. 

11.  The  lord  ajfejfed  a  fine  of  111.  and  appointed  it  to  be  paid  Gilb.  Treat. 
at  his  manor-houje  3  months  afterwards,  but  the  copyholder  pre-  °.f Tcn/  Q& 
tending  that  the  fine  was  certain,  viz*  2  years  quit-rent,  offered  r  12c  1 
to  pay  accordingly  on  the  day  when  the  other  fine  was  ajfejfed,  but 

on  the  day  appointed  by  the  lord  for  payment  be  came  not  to  the 

place 


place  to  excufe  his  non-payment)  nor  njide  any  other  refu&I; 

the  Court  held  that  this  was  a  forfeiture)  but  if  he  had  come 

.at  the  day  and  place  affigned*.  and  tendered  the  2  years  quit* 

rent)  being  the  fine  certain  due,  according  to  the  cuftom, 

though  not  the  fine  aflefled  and  demanded  by  the  lord,  it  had 

been  no  forfeiture.    Cro.  J.  617.  pi.  1.  Mich.  19  Jac.  B.  R. 

Gardiner  v.  Norman. 

0jd.  5*  pi.        12.  H.  was  a  copyholder  of  the  manor  of  L.  -and  upon  his 

W  notop-  admittance  the  lord  in  open  court  ajpffed  2  years purchofe  for  m 

job  the  s.  P.  fine*  and  appointed  bim  to  pay  it  within  half  a  year.     H.  replied, 

-- — Gilh.    he  wsuld  pay  3  years  quit- rent  for  the  fine,  according  to  the 

Ten!*!**.     ^Hftom*  ****  tbi*  the  tenants  are  not  to  pay  an  uncertain  fine. 

cites  s.c.     Afterwards  the  lord  entered  for  a  forfeiture,  for  not  paying 

«ad  fays  it    tne  fine  ne  ha<j  aflefled,  and  brought  eje&ment.     It  feemed 

bbtTtha^if    t0  tae  court,  th*t  if  there  was  a  real  doubt,  whether  the  fine 

apon  de-     was  certain  or  not,  the  denying  to  pay  an  uncertain  fine  is 

jmnd  the     no  forfeiture,  though  found  afterwards  that  the  fine  ought 

topwthe     to  **  certain;  but  that  fuch  doubt  ought  to  be  real,  and 

fiaehit*     not  covenous,    JUym.  41.  Mich,  13  Car.  2.  Br.  Wheeler  y. 

forfeiture,     Honour, 

v  13.  The  defendant  was  admitted  tenant  to  a  copyhold,  and 

a  fine  of  8 1.  fet  upon  him,  payable  at  three  feveral  payments, 
a  third  part  of  which  being  perfonally  demanded,  and  he  re* 
fufing  to  pay  it,  the  lord  brought  an  ejeclment  to  recover  the  lands 
as  forfeited  l  the  reafon  why  he  refufed  to  pay  it  was,  becaufe 
upon  afurvey  of  the  manor,  in  the  reign  of  f^ueen  Elizabeth,  by 
virtue  of  a  commiffion  direcled  to  feme  men  of  credit,  and  by  the 
eonfent  of  the  lord  of  the  manor,  and  his  tenants,  a  decree  was  then 
made  by  the  Court  of  Chancery,  by  which  the  fine  was  ascertained, 
according  to  the  value  of  the  lands  at  that  time,  and  which  was  a 
year  and  halfs  value  upon  iefcents,  and  %  years  on  an  alienation, 
and  this  was  to  be  binding  for  ever.  The  queftion  was%  How 
the  years  value  Jhould  now  be  computed,  whether  as  at  that  time, 
or  according  to  the  improved  value,  and  the  tenant  refufing 
to  pay  according  to  the  improved  value,  but  being  willing  to 
pay  as  it  was  fet  in  the  reign  of  Queen  Elizabeth,  upon  the 
iurvey  of  the  coromiffioners,  this  ejejSlment  was  brought. 
Lord  Ch.  Baron  held,  that  if  it  be  a  doubt,  and  the  tenant 
gives  a  probable  reafon,  to  make  it  appear  that  no  more  is 
due  than  what  he  is  ready  to  pay,  it  is  no  forfeiture,  and  the 
'  doubt  being  whether  it  mall  be  paid  according  to  the  com- 
puted or  improved  value,  he  inclined  that  the  a&ion  would 
not  lie.  The  Court  were  doubtful  in  the  matter*  and  upon 
the  whole  thought  it  a  proper  cafe  for  equity,  and  fo  directed 
a  juror  to  be  withdrawn,  which  was  done.  2  Mod,  229. 
Patch.  29  Car.  2.  in  Scacc.  Trotter  v.  Blake* 


CQ,c) 


[Q.  c]     Forfeiture*     Nonpayment  of  Rent* 

[i.  |F  a  copyholder  be  to  pay  a  certain  rent  yearly  by  his  This  in  Roll 
*  copy  to  his  lord,  and  the  lord  comes  upon  tne  land,  » tetter  ic) 
and  demands  his  rent  at  the  day,  and  the  copyholder  bring  pre-  JJl*'^ 
font  refufej  to  pay  it,  this  is  a  forfeiture.     Pafch.  2  Jac,  B.] Co. 

Comp.Cop* 
$4*  *•  67*  &  P»  ^  i*  te  %  forfeiture  ipfo  facto. 

[2.  ^ a  copyholder  be  <j£/*»/  wA*»  the  lord  demands  the  rent  This  in  Roll 
at  the  day*  and  nobody  is  there  to  pay  it,  which  is  a  refufal  "(C)  pi  a- 
in  law,  yet  this  is  not  any  forfeiture,  for  this  does  not  amount  jgTIoc  dJL* 
to  a  voluntary  refufal.     Dubitatur,  P,  38  Eliz.  B.  R.  be-  30.  s.  C. . 
tween  *  Crifp  and  Fner.   P,   2  Jac.  B.  -f  Hobert's  Reports  Popham  r, 
183*    And  Z>«i»jr  and  Lemon,  there  mj^A/  /*  bo  a  demand  from  S^]^ 
/A*  per/on  of  the  copyholder  to  make  a  forfeiture.]  feiture,  but 

t enner  c 
contra.  Adjornatur.— Mo.  350.  pi.  468.  S.  C.  and  Popham  and  Gawdy  held,  that  this  voluo* 
tarv  negligence  for  fo  long  a  time  [viz.  for  a  years  before,  as  Cro.  £.  fates  it]  implies  a  wilful  re* 

fuul,  and  is  a  forfeiture. Noy  58.  S.  C«  held  accordingly  by  Popham  and  Gawdy,  buf 

Fenncr  c  contra.' Supplement  to  Co.  Comp.  pop.  74.  f.  xo.  cites S.C  and  (ays,  that  tne 

fetter  opinion  of  the  court  feemed  to  be,  that  it  was  a  forfeiture ;  but  lays  quaere  of  it ;  for  it  was 
refolved  in  another  cafe,  Trin.  ai  Jac  C.  B.  that  non-payment  of  rent,  or  of  the  fine  uponad* 
inittance  to  his  copyhold  was  no  forfeiture  of  his  copyhold  eftatc,  unlefs  there  was  fome  expreia 
ycrbal  denial  of  it,  which  there  was  not  in  this  cafe.-— -S.  C.  cited  Gilb.  Treat,  of  Ten* 
sit,  an. 

t  Hob.  i$$.  pi.  18a.  S.  C.  held  accordingly,  both  for  rent  and  fine.— Supplement  to  Co* 
pomp.  Cop.  75.  L  10,  cites  S.  C, 

[3.  If  a  copyholder  be  prefent  at  the  time  of  the  demand  of  !■*>  **■• 
the  rent,  and  jatih  fbat  be  bath  not  bis  rent  ready*  this  is  no  for-  j^S/of 
feiture,  for  the  lord  may  difirain.     P.  a  Jac.  B.]  Gray  v. 

Uliffes  S.  P. 
ruled  accordingly.  But  becaufe  the  lord  upon  fuch  excufe  ordered  htm  to  ply  St  at  his  houfe  fuch 
a  day  (which  houfe  was  within  the  manor) -the  non-payment  then  will  amount  to  a  wilful  refufal 
and  a  forfeiture  \  but  if  the  place  which  the  lord  had  afligned  had  been  out  of  the  manor,  failure 
pf  payment  there  would  be  no  forfeiture.  1  S.  C.  cited  Gilb*  TreaL  of  Ten.  213,  at 4. 

4.  If  the  rent  be  demanded  of  the  tenant  himfelf,  and  he  fays 
nothing;  per  Popham  and  Gawdy  J.  thxtfitence  and  non-pay- 
ment  is  a  forfeiture.  Noy,  58,  cites  43  E.  3*  5.  in  Cafe  of 
Crifpe  y.  Fryer. 

5.  Popham  Ch.  T?  held  that  non-payment  of  rent,  if  the 
demand  was  after  the  day  of  payment*  was  no  forfeiture  ;  but 
per  Fenner  J.  many  defaults  of  payment  may  be  deemed  a 
forfeiture*    (joldfb.  143.  pi.  59.  Hill.  43  Eliz.  Anon. 

6.  If  rent  be  demanded  of  a  copyholder*  who  replies  he  bad  no  if  the  copy* 
money*  this  is  not  a  forfeiture,  for  the  denial  ought  to  be  a  holder  fry* 
wilful  denial.   Godb,  142, 143.  pU  176.  Hill.  36  Eliz.CB.  *** 
cited  per  Cur.  to  have  been  adjudged  in  one  Winter's  Cafe*      money  to 

di  (charge 
the  rent,  and  therefore  intreats  ike  Jord  tofirhtrwtiil-he  h  tetter  pfmridti,  unset  the  lord  givea 
bit  content,  this  non-payment  is  a  forfeiture  ipfo  fa&o;  for  a  copyholder  knowing  his  day  of 
payment  is  to  provide  againft  the  day ;  but  if  the  lord  comes  upon  tne  copyholder's  ground,  and 
atanamfrbii  mat,  and  neither  thf  cc;py hnldci  himfelf;  nor  any  other  by  h^  appointment,  ia  there 

prcfeot 


1 36J  <£0P|#0lD* 

prefent  to  anfwer  the  demand,  though  this  be  a  denial  in  law  of  the  rent,  yet  this  it  no  forfeiture. 
Co.  Comp.  Cop.  64.  f.  57.'  --But  if  the  lord  continues  in  making  demand  upon  the  ground, 
and  the  copyholder  it  ftill  abfent,  this  continual  denial  in  law  amounts  to  a  denial  in  fad,  and 
makes  the  copyholder's  eftate  fubjeft  to  a  forfeiture  without  presentment.  Co, '  Comp.  Cop.  64. 

[  x37  3  7.  If  a  copyholder  wWfwear  in  court  that  he  is  none  of  the 
lord's  copyholder,  this  is  a  forfeiture  ipfo  fadto.  Co.  Comp. 
Cop.63.f- 57. 
MeJcousAkd  g.  If  a  copyholder  will  fue  a  replevin  againft  the  lord  upon 
forfeitures'*  tnc  'or<*'s  'awfu'  diflrefs  for  his  rent  or  fervices,  this  is  a  for- 
of  copyhold  feiture  ipfo  fa&o.    Co.  Comp.  Cop.  64.  f.  57. 

land  be- 
cause they  amount  to  wilful  refufalt.  Gilb.  Treat-  of  Ten.  aa8. 

Gilb.  Treat.       g#  Where  the  eft  ate  of  a  lord  of  a  manor  ceafes  by  limitation  of 

*\*$  C*"  an  uf€*  ana*  tne  ^  an(*  e^ate  thereof  is  transferred  to  another , 
Sc  if  a  who  demands  rent  of  a  copyholder,  and  he  refufes  to  pay  it  *  it  is  no 
bargain  and  forfeiture  of  the  copyhold,  without  notice  given  to  the  copy- 
%lnor  f"  ^older  °fthe  alteration  of  the  ufe  and  eflate.  8  Rep.  92.  a.  cited 
deed  indent-  per  Cur.  as  adjudged  Hill.  1  Jac.  Beconfhaw  v.  Southcot. 

id  and  in- 

rolled^  the  bargainee  (hall  not  take  advantage  of  a  forfeiture  without  notice,  cited  as  adjudged  and 

affirmed  per  Cur.  for  £ood  law.  8  Rep.  92.  b. It  feems  the  law  is  the  fame  concerning 

ieafe  and  releafi,  but  if  the  manor  be  in  pofleffion  of  the  lord  himfelf,  and  not  in  the- hands  .of 
any  leffee,  and  he  makes  a  leafe,  and  then  releafet,  the  leflee  having  pofTeflion,  auxre  if  the 
copyholder  denies  paying,  if  this  is  not  a  forfeiture,  becaufe  the  entry  if  the  UJfee  is  notice  as 
much  as  livery  &c.  Gilb.  Treat,  of  Ten.  a  14. 

Gilb.  Treat.       10.  A  feme  widow  copyholder  knew  net  how  to  pay  her  rent, 

citetS.  c*  an(*  fevcral  came  f°r  tne  rent>  but  ft>*  Put  i^em  °U  off  with  dila- 
at  adjudged  tory  anfwer s*  •  At  iajl  came  a  young  gallant  and  demanded  it ;  Jhe 
no  for-       anfwer  ed,  that  Jhe  did  not  know  him,  but  if  be  would  dance  before 
feiture.        ^^     nj^e  jjfoj  fo  fancing9  jb$  would  pay  it.     Cited  by  Har- 
vey J.  as  a  cafe  which  he  knew  in  queftion;  and  Fenner  J. 
doubted  if  this  denial  was  a  forfeiture,  but  adjudged  that  it 
was  not,  becaufe  it  was  not  a  wilful  denial.     Litt.  Rep.  267. 
268.  Pafch.  5  Car.  C.  B. 

(R.  c)     Forfeiture.     By  what  Perfons.     Infant, 

Non  compos  &c 

it   A  Man  nonfana  memoria,  an  ideot,  or  a  lunatick,  though 
**'    they  be  able  to  take  a  copyhold,  yet  they  are  unable 

to  forfeit  a  copyhold,  becaufe  they  want  common  reafon,  nay 

common  fenfe.  Co.  Comp.  Cop.  65.  f.  59. 
But  an  m.  2.  So  an  infant  that  is  under  the  age  of  14.  is  unable  to  for* 
^Vu/Va  ^eit  nis  coPyn°M>  becaufe  he  wanteth  difcretion,  and  till  then 
tfetion  may  he  is  to  be  in  ward  to  the  next  of  kindred,  to  whom  the  in- 
forfeit  his  heritance  cannot  defcend,  or  to  the  lord,  or  the  bailiff  of  the 
noTlh°of-    manor>  as  *e  cuft°m  ft*aU  warrant.     Co.  Comp;  Cop.  65. 

fenccswhich  *•    59* 

proceed 

from  negligence  or  ignorance,  but  by  fuch  at  proceed  from  contempt.     Co.  Comp.  Cop. 

6$.  fi  59. 

3.  A 


J,  A  feme  avert  by  an  a&  Ihe  can  do  of  herfelf,  cannot 
ibly  forfeit  her  copyhold,'  becaufe  (he  is  not  fui  juris,  fed 
fub  poteftate  viri ;  but  if  (he  do  any  a£k  which  amounts  to  a 
forfeiture  by  the  confent  of  her  humand,  this  is  in  her  a  for- 
feiture.   Co.  Comp.  Cop.  65.  f.  59* 

4.  If  cefiuy  que  ufe  of  a  copyhold  commits  wafle,  he  fhall 
not  forfeit  his  copyhold.     Co.  Comp.  Cop.  65.  f.  59. 

5.  In  an  infant  comes  net  in  to  be  admitted)  according  to  the  [    f  38   ] 
cultom*  at  three  folemn  proclamations  made  at  three  feveral 
courts,  or  if  he  will  fuffer  his  houfes  to  go  to  ruin,  or  his 
ground  to  be  furrounded,  thefe  a&s,  favouring  of  negligence 

only,  are  no  forfeitures.    Co.  Comp.  Cop.  65.  f.  59. 

6.  So  if  an  infant  copyholder  fues  a  replevin  again  ft  the  lord 
upon  diftrefs  lawfully  taken,  or  if  he  aliens  by  deed,  or  the 
like,  thefe  ads  reliftiing  of  ignorance  only,  are  no  forfeitures. 
Co.  Comp.  Cop.  65.  f.  59* 

7.  But  if  he  denies  from  time  to  time  to  pay  the  lord  the  rent9  or 
commits  voluntary  wafle*  notwithftanding  often  warning  given 
him  by  the  lord,  thefe  a£ts  proceeding  from  malice  and  con- 
tempt are  forfeitures ;  and  fo  if  he  commits  felony  or  treafon. 
Co.  Comp*  Cop.  65.  f.  59. 

8.  In  eje&ment  it  was  found  by  a  fpecial  verdidt,  that  the  Kbi V 
cuftom  of  a  manor  was,  That  if  on  a  furrender  prefented,  and  Diiiifon, 
three  proclamations  %  the  furrenderee  comes  not  to  be  admitted,  &  c-  but 
the  lord Jhall  feife  as  forfeited.     Surrenderee  died ;  three  prod  a-  {|5£diJid. 
mat  ions  were  made ;  his  heir9  an  infant,  did  not  come  in;  the  lord  cd  it  wa* 
Feifed.  Holt  Ch.  J.  held  the  infant  was  bound;  becaufe  other-  adjourned, 
wife  the  lord  would  lofe  his  fine ;  and  it  is  not  the  forfeiture  T^s*^ 
of  the  infant,  but  of  the  furrenderor  in  whom  the  eftate  con-  andjudg- 
tinues  till  admittance ;  and  that  if  it  be  a  forfeiture  it  is  fo  mcnt  in 
onlv  quoufaue.     But  Dolben,  Eyre,   and  Gregory  contra,  ^^a.1^ 
Cuftom  fhall  not  be  intended  to  reach  infants ;  and  by  Eyre,  by  3  juf- 
if  it  had  been  found  exprefsly,  that  all  perfons,  infants,  as  tices,  contra 
well  as  others  &c.  he  had  been  bound  5  for  as  cuftom  makes  !^futw # 
his  inheritance,  it  may  abridge  it,  and  the  lord  cannot  be  76*,  76o. 
faid  to  lofe  a  fine,  for  he  has  a  tenement  and  no  fine  due,  s.c.inC.R. 
nor  occafion  of  admittance,  and  here  is  no  room  to  fuppofe  JjJ^Jj 

a  temporary  forfeiture,  for  the  jury  have  found  the  cuftom  there  given 
to  be  of  an  abfolute  forfeiture,  nor  is  the  infant  within  the  by  opinion 
cuftom,  for  as  found,  it  is,  that  if  the  perfon  to  whom  the  ^Jrt  ^^ 
furrender  is  made  comes  not,  the  bailiff  of  the  manor  may,  the  defend- 
by  command  of  the  lord,  feife  fuch  tenement  as  forfeited,  ant. 

In  error  on  a  judgment  in  C.  B.  which  was  affirmed.  1  Salk.  is*!ow-  3*' 
386.  pi.  x.  Hill,  i  W.  &  M.  King  v.  Dillifton.  ed,  «dT 

Ibid.  83. 
S.  C.  argued  by  the  judges,  and  judgment  affirmed,  by  the  opinion  of  three  judges,  contra  Holt 
Ch.  J.  3  Mod.  aai.  &  C.  with  the  arguments  of  the  judges,  and  judgment  affirmed  by 

three  julttces,  contra  Holt  Ch.  Jn 


(R.  c.  a)# 


(ft.  c.  d).    forfeiture.    Bv  whotrf.    One  not  ill 

in  Pofleffion. 

^ppfcraent  u  pUSTOM  of  ft  mattof,  that  if  a  cdp'yholdeir  be  conviHed 
£omp.G>p»  tfftkiy  **  **  a  forfeiture-^   and  that  the  widow  has 

75.  I \o.  frank-bank,  and  that  the  heir  (hall  not  be  admitted  to  the 
cites  s.  c  copyhold  during  the  life  of  his  mother.  The  widow  hatfing 
Trea^of*  her  frank-bank,  the  heir  commits  felony,  which  is  prefented  by 
Ten.  297*  t'ie  homage,  and  dies,  having  a  fon,  the  eftate  is  forfeited 
cites s.  c.  (notwithftanding  the  frank-bank)  as  to  the  heir  of  the  felon* 
Ihou5h*the    Le.  1.  pi.  1.  Hill.  25  Eliz.  C.  B*  Bornford  v.  Packington. 

cufbmwu 

if  a  copyholder  be  convt&ed  of  felony,  yet  at  feems  convi&ion  is  not  neceflkry ;  but  if  the  thing 

will  bear  it,  it  is  good  to  lay  a  cuftom, 

[  1 39  ]  2.  If  a  copyhold  be  fur  rendered  to  the  ufe  of  J.  S.  and  before* 
admittance  J.S.  commits  wafte>  this  is  no  forfeiture;  for  by 
the  fame  reafon  that  he  cannot  grant  before  admittance,  he 
cannot  forfeit  before  admittance.    Co.  Comp.  Cop.  65.  f.  59. 

3.  If  a  dijfeifor  of  a  copyhold  commits  tta/fe  this  is  no  for* 
feiture.    Co.  Comp.  Cop.  65.  f.  59. 

4*  If  two  jointenanU  be  of  a  copyhold,  and  one  commits  wafte^ 
he  forfeits  his  part  only ;  for  no  man  can  forfeit  more  than  he 
hath  granted.     Co.  Comp.  Cop.  65.  f.  59. 

5.  If  there  be  tenant  for  life  with  remainder  over  of  a  copy- 
hold, and  the  copyholder  for  life  purcbafes  the  manor,  commits 
tuq/ie,  or  does  any  a&  which  amounts  to  the  extinguiftiment, 
or  the  forfeiture  of  a  copy,  yet  the  remaindec  is  not  hereby 
touched.    Co.  Comp.  Cop.  65.  f.  59. 

6.  If  a  copyhold  be  granted  to  three  babend.  fuccefftve,  where 
by  the  cuftom  of  the  manor  this  word  fuccemve  takes  place, 
fbefirft  copyholder  cannot  prejudice  the  other  two  by  any  aft  he  can 
do,  no  more  than  if  a  copyholder  in  fee  by  licence  makes  a 
leafe  for  years  by  deed,  or  without  licence  by  copy,  and  either 
of  thefe  taffies  commits  walte,  the  reversion  is  not  hereby  for* 
feited.    Co.  Comp.  Cop.  65.  C  59. 

♦ 

[S.  c]    Forfeiture. 
nrisiatAU  In  what  Cafes  the  Forfeiture  of  one  fhall  be  of 

h  tetter  (F)  *L 

wfeLjoi/  another. 

S.  P.  re-      [I.  TF  there  be  tenant  for  life,  the  remainder  in  fee,  of  a  copy- 

k&Aere  "ia  ^^  and  *c  Unant  f"  ^fi  tommits  *  forfeiture,  this 

an  exprcfe    fliall  not  bind  the  remainder.] 

cuftom.  9 

Rep.  107.  a.  Pafch.  to  Jac.  in  Podger's  Cafe.  ■  No  forfeiture  of  a  tenant  for  life  (hall  by  la* 
prejudice  him  in  remainder  or  revcrfion,  per  Gawdy,  J.  only  in  court,  the  other  juftkes  being 
•bfent  in  parliament  and  conceiving  the  principal  cafe  to  be  clear,  he  commanded  judgment  u* 
be  entered  accordingly.  Cro.  £.  598.  pi.  3.  Hill  40  Etis.  B.  R.  in  cafe  of  Raftal  v.  Turner,— 
Cxaw  &.  880.  in  pL  10.  cites  Trin.  39  Etii.  Redi'al  v.  Lacon  S.  P.  accordingly,  and  feems  to  ba> 
k,  C.  ■       ■  Noy  4a.  cites  Raftal  v.  Lane  S.  P.  and  feems  to  be  &  C. 

•  %  [2.  Jb 
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[4.  !/r  if  there  be  tenant  for  lift,  the  remainder  in  fee,  of  a  See  pi.  1. 
copyhold,  and  the  tenant  for  life  fuffers  the  boufe  to  decay  and  «adtji? 
be  wafted,  by  which  the  eftate  of  the  tenant  for  life  it  for-  "^  lher-% 
feited,  and  the  lord  enters  for  the  forfeiture,  yet  this  fhalU 
not  bind  him  in  remainder,  but  only  the  tenant  for  life*  Tr. 

SEI.  B.  R.  between  Rqftel  and  Turner,  adjudged,  upon  a 
m  scial  verdifSt.] 

[3.  If  a  feme  tenant for  life  of  a  copyhold  takes  hujband,  and  4  Rcp,  t7. 
the  bufband  commits  a  forfeiture  of  the  copyhold,  and  dies,  this  ••  pi-  »4- 
forfeiture  ihall  bind  the  feme.  4  Co.  between  Clifion  and  Moli-  ^h;8aE7lilu 
neux  refolved.]  B.  r.  the 

S.  P.  re- 
folved.—GUb.  Treat,  of  Ten.  103.  cites  S.  C— If  the  mtfband  denies  to  pay  the  rent,  or  to 
do  fait,  and  diet,  the  forfeiture  remains ;  for  the  lord  muft  have  his  fervices,  and  the  feme  has  no 
-way  to  avoid  thefe  non-feafancea ;  per  Wray.  Cro.  £.  149.  pi.  18.  Mich.  31  and  3a  Eliz.  B.  R. 
»  cafe  of  Hedd  v.  Chaloncr. 

S4.  If  a  copyholder  leafes  for  years,  by  licence  of  the  lord,  Gilb. Treat. 
after  the  leffee  makes  a  feoffment  this  (hall  forfeit  only  his  &££}?u 
eftate,  and  not  the  eftate  of  the  copyholder.     P.  1.  Ja.  B.  be- 
tween White  and  Hunt.  Hobart's  Reports  239.] 

[5,  If  a  feme  copyholder  takes  baron,  and  the  baron  males  a  [  140  ] 
Uaje  for  years,  though  the  lord  enters  for  a  forfeiture^  yet  this  Cro.c.  7. 
is  net  any  forfeiture  to  the  feme  after  the  death  of  the  baron,  but  Pl-  4- 
flie  may  well  enter  becaufe  this  acl  was  a  tort  to  the  feme  as  well  f^StFaih. 
as  to  the  lord;  and  where  there  is  a  tort  to  the  feme,  it  is  not  1  Car.  in  - 
reafonable  that  it  fhould  be  a  forfeiture  of  her  eftate.  Mich.  Cam.  Scacc 
21  Jac.  B.  R.  between  Saben  and        ,  adjudged  upon  a  fpe-  ^Itfoch 

Cial  VerdiC>.]  forfeiture 

(hall  not 
bind  the  feme ;  but  upon  another  point  Caria  advifare  volt.     ■        Palm.  383.  S.  C  Lea  Ch.  J. ' 
laid  it  teemed  to  him  that  the  court  were  all  of  one  opinion  that  this  forfeiture  did  not  bind  the 
feme  or  her  heirs  after  the  baron's  death,  and  judgment  niG.— -Roll.  Rep.  344.  S.  C  adjornatur. 

Ibid.  361.  S.  C.  adjornatur. Ibid.  37a.  S.  C.  fays  that  Doderidge  J.  the  term  before 

took  a  difference  where  the  lord  entered  in  the  life  of  the  baron  and  where  not,  but  now  he  faid 
nothing,  whtreupon  Ley  Ch.  J.  thought  the  court  of  one  opinion,  and  gave  judgment  nifi.  &c 
■  Doderidge  J.  Wore  held  this  to  be  a  forfeiture,  and  took  this  difference,  (aiz.)  White 
sf  erne  file  is  a  copyholder  and  afterwards  (he  marries,  and  her  hujband  makes  a  leafefor years  with- 
out ikence,  this  is  a  forfeiture,  becaufe  it  was  her  folly  to  many  a  man  who  will  forfeit  her  eftate ; 
but  where  a  copyhold  is  fronted  to  a  feme  covert %  and  ner  hufband  makes  fuch  a  leafe*  it  is  no  for- 
feiture. .Godb.  345.  pi.  348.  cites  Trin.  at  Jac.  Severne  v.  Smith. Palm.  385.  S.  C.  and 

fame  diverfity  taken  by  Doderidge  J.— —a  Roll  Rep.  361.  S.  C.  and  fame  diverfity  by 

Doderidge  J. Gilb.  Treat,  of  Ten.  2*8.  cites  5.  C.  baiiijkedoes  any  thing  that  makes  the  leafi 

So  have  continuance  the  forfeiture  remains. 

[6.  But  ifsi  baron  feifed  of  a  copyhold  in  right  of  his  feme,  A  woman 
does  wafte%  this  forfeiture  fliall  bind  the  feme  after  the  death  ^gjf* 
of  the  baron,  becaufe  the  acl  done  is  not  any  tort  to  thefeme%  but  and  then    ^ 
lawful  as  to  her,  and  only  a  tort  to  the  lord.    Co.  4.  £7.  [Clif-  ber  hufcand 

yean  not 
warranted  by  the  cuftom  df  the  manor;  Wray  faid,  that  if  die  hufband  denies  to  pay  the  rent,  or 
do  fuit  in  court,  thefe  are  prefent  forfeitures  which  (hall  bind  the  wife ;  for   they  are  things 
which  the  lord  muft  neceflarily  have,  but  a  leafe  is  no  great  prejudice  to  him,  and  it  is  good  to 
advife ;  but  Shurley  and  Tanfield  faid  it  had  been  adjudged  that  wafte  is  a  forfeiture,  which  {hall 

bind  her.  Cro.  £.  149.  pl.  18.  Mich.  31  and  3a  Eliz.  B.  R.  Hedd  v.  Chaloner. Gilb.  Trear. 

of  Ten.  ao8.  cites  S.  C.— But  if  a  ftrattger  had  committed  wafte  here  with  the  affeut  of  the  huf* 
band,  fhis  would  be  no  forfeiture,  4  Rep.  17.  a.  pi*  14  in  5.  C.  refolved.  — —  Gilb.  Treat  of 
Tan.  aoj.  cites  S.  C.  and&  P. 

7.  Where 
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Dti.  49.  pi.  7.  Where  copyholds  are  demifable  for  %  lives  facceffivelf 
toddcmvcr-  as  to  Unant for  Kfh  remainder  for  lift,  if  tenant  for  life  cuts 

bi* trees  it  is  a  forfeiture  of  both,  and  if  ajiranger  cuts  trees,  or 

Supplement  one  that  occupies  by  their  fufterance,  it  is  a  forfeiture  of  the 
Comp.Cop.  copyhold.     Mo.  49.  pi.  149.  Pafch.  5  Eliz.  Anon. 
76.  1. 11. 

cites  S.  C.  ■ Where  A.  was  tenant  for  life,  reverfion  to  B.  in  fee,  A.  contrived  to  (ell  Um 

copyhold  to  J.  S.  in  fee,  which  was  to  be  done  by  A's  committing  a  forfeiture,  and  then  the  lord 
tofeize,  and  grant  it  in  fee  by  copy  to  J.  S.  and  this  was  done  accordingly ;  bat  Gawdy  J.  who  was 
the  only  judge  in  court,  conceived  that  this  colluuOn  ought  not  to  prejudice  the  reversioner,  and 
thinking  it  a  clear  cafe,  commanded  judgment  to  be  entered  for  the  plaintiff  the  reverfioncr. 

Cro.  E.  598.  pi.  3.  Hill.  40  Eliz.  B.  R.  Raftall  v.  Turner. Noy  41.  cites  Raftal  v.  Lane.  S.  P. 

and  feems  to  beS.  C. -Gilb.  Treat,  of  Ten.  230.  {ays  fuch  authorities  are  founded  upon  the 

higheft  reafons,  for  elfe  he  that  has  but  a  particular  intereft  in  copyholds  will  have  as  good  an 
xnteren  as  thofe  that  have  the  fee,  for  by  Xecret  covin  he  may  commit  a  forfeiture,  and  fo  give  away 
the  fee. 

Cro.E.870.  8.  Surrender  to  A.  for  life,  remainder  to  B.  in  fee.  A.  comet 
pi.  10. S.  C.  not  in  on  3  proclamations  according  to  the  cuftom,  this  is  a  for- 
they  are°r  fe*ture  during  the  life  of  A.  but  on  his  death  B.  may  enter. 
dmded        Noy  42.  43  Eliz.  Bafpool  v.  Long. 

fftates,  and 

the  cuftom  mall  be  intended  of  an  tntire  fec-fimple  given  to  one  perfon,  and  the  cuftom  being  to 
bar  an  eftate  (hall  be  taken  ftri&ly.  Yelv.  1.  S.  C  adjudged.— —-But  a  quasre  is  added,  if  luch 
surrender  be  made  to  A.  and  B,  and  their  heirs,  and  A.  comes  in,  and  B.  not,  within  the  procla- 
mations, whether  A.  (hall  have  all,  or  that  the  moiety  be  forfeited  ?  Ibid.— S.  C.  cited  Godb. 
369.  in  pi.  458.-  'But  the  reafon  of  the  refolution  of  the  cafe  implies,  that  had  the  cuftom, 

keen  laid  to  reach  remainders  too,  it  had  been  good,  and  the  remainder  had  been  forfeited  in  that 
cafe.  Gilb.  Treat,  of  Ten.  230.  cites  S.  C 

r  hi  ]       y 

Cro.  E.  g.  Wafte  by  lejfee for  life  is  forfeiture  only  during  his  own 

S^eE*  life,  and  ihall  not  prejudice  the  remainder  in  fee.  Noy.  42, 
Kedfaii  v.     43  Eliz*  Bafpool  v.  Long. 

LaconS.  p.       10.  If  hufband  and  wife  be  joint  copyholders  of  the  purchafe  of 
■~**dingly.  fa  hufland,  and  during  the  coverture,  the  hufband  is  attainted 
of  felony,  and  dietb9  it  is  no  forfeiture  of  any  part  of  the  copy- 
hold ;  but  if  the  purchafe  be  made  before  the  coverture,  then  it 
is  a  forfeiture  of  the  moiety.  Supplement  to  Co.  C*mp.  Cop. 
'  76.  f.  10. 

11.  If  a  guardian  of  a  copyholder  commits^  wajley  he  fliall  for- 
feit the  ward  (hip  only,  not  the  inheritance  of  the  copyhold. 
Co.  Comp.  Cop.  65.  f.  59. 

12.  If  hufband  commits  wajle  in  copyhold  lands  which  he  has  in 
right  of  his  wife,  this  is  a  forfeiture  of  the  wife's  copyhold. 
Co.  Comp.  Cop.  65.  f.  59.  cites  4  Rep.  27.  a. 

13.  But  if  ajiranger  commits  wafle,  without  the  confent  of  the 
hufband,  this  is  no  forfeiture,  though  the  wife  confents.  Co. 
Comp.  Cop.  65.  f.  59. 

1 4.  If  2  joint-tenants  are  of  a  copyhold  and  one  commits 
wajle,  he  forfeits  his  own  part  only ;  for  no  man  can  forfeit 
more  than  he  has  granted  to  him.  Co.  Comp.  Cop.  65.  f.  59. 

•15.  Ctjluy  que  trufi  of  a  copyhold  eftate  commits  treafon  or 
felony,  this  no  way  charges  or  affe&s  the  copyhold  eftate, 
but  it  a  truflee  does  it  is  a  forfeiture  of  the  whole  eftate :  but 
where  a  copyholder  in  fee  on  his  marriage  furrendered  to  the 
wfe  of  bimjelf  for  lifet  remainder  to  the  firjl  isT*.  fon  in  tail 

male% 
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male,  remainder  to  himftlf  in  fee,  and  no  admittance  on  fuch 
furrender  is  had  in  many  years  after,  and  in  the  mean  time 
he  does  ads  of  forfeiture,  and  the  lord  is  in  for  the  forfeiture,  . 
and  the  tenant  denied  relief  in  equity,  yet  whether  if  the  eldeft 
fon  fhould  bring  a  bill  againft  father,  and  the  lord  to  compel 
an  admittance  purfuant  to  the  marriage  fumndir  and  fettlement, 
was  not  in  the  cafe ;  but  Lord  Macclesfield  faid,  that  on  fuch 
bill  it  might  come  then  to  be  considered,  how  far  the  forfei- 
ture of  the  father  Jbould  bind  the  fon.  Ch.  Prec.  573.  Trin. 
1 721,  in  Cafe  of  Sir  H.  Peachy  v.  the  Duke  of  Somerfet. 

[T.  c]     Advantage.     Who  jhall  take  Advantage  J|™  %S 

of  a  Forfeiture,  [as  Lord.]  infoi.$oo. 

[1.    A  Copyholder  for  life,  where  the  remainder  is  over  for  life, 
**    commits  a  forfeiture,  he  as  the  remainder  Jhall  not  enter, 
hut  the  lord,  becaule  the  remainder  is  to  commence  iu  pofief- 
fion  after  the  death  of  the  leflee  by  the  cuftom. 

[2.  Leffee  for  years  of  a  mancr  fliall  take  advantage  of  a  for-  #S.  P.  held 
feiture  committed  by  a  copyholder  of  the  manor,  for  he  is  do-  "cording- 
minus  pro  tempore.     M.  38,  39.  El.  B.  R.  in  *  Eajl  and  Hard-  &r*Cr*k. 
ing's  Cafe,  agreed  per  Curiam.  Tr.  10  Ja.  B.  between  Rawlet  498.  pi.  19. 
and  Ma  fon,  per  Curiam. 

[3.  If  there  be  a  lord  of  a  manor,  in  which  there  are  copy-  s.  P.  agreed 
holders,  tenants  of  the  manor,  and  the  lord  grants  to  ajlranger  byall'thejuf- 
the  freehold  of  a  copyhold  in  fee,  though  by  this  the  tenement  is  eC"q0.  ™i\ 
divided  from  the  *  manor,  and  not  demifeable  by  copy  again,  19.  Mich. 
yet  the  grantee  of  the  freehold Jhall  take  advantage  of  a  forfeiture  [  142  ] 
committed  after  by  the  copyholder,  for  he  ought  to  pay  his  *— ■* *—  -* 
rent  to  the  grantee.]  "         *  Fol  510. 

38  &  39  Eliz.  B.  R.  in  cafe  of  Eaft  v.  Harding. Mo.  393.  pi.  508.  S.  C.  &  S.   P. 

agreed,  with  this  difference,  that  all  forfeitures  which  accrue  by  reafon  of  matters  of  the 
court  are  difcharged,  but  not  forfeitures  at  common  law,  aswaffe,  and  leafes  to  the  dtfherifon, 
but  that  the  feoffee  (hall  enter  and  take  advantage  of  fuch  as  are  done  in  his  time.— —  Gilb.  Treat, 
of  Ten.  220.  cites  S.  C The  feoffee  or  leffee  (hall  have  advantage  of  all  forfeitures  be- 
longing to  land,  as  in  cafe  of  feoffment  Sec.  but  not  for  not  doing  of  fealty ;  per  Popham.  Ow. 
63.  Pafch.  39  Eliz.  in  cafe  of  Eaft  v.  Harding. 

[4.  So  in  this  cafe,  if  the  grantee  of  the  freehold  mates  a  leafe  °^mZm^ 
for  years  of  the  freehold,  this  leffee  for  years  Jhall take  advantage  J'g^p/    * 
of  a  forfeiture  committed  after  by  the  copyholder,  becaufe  Gawdy  and 
he  is  dominus  pro  tempore.     Mich.  38,  39  Eliz.  B.  R.  be-  jCnn*V,.£ 
tween  Eaft  and  Harding,  adjudged  by  the  opinion  of  all  the  lc°^cc  oi 

judges*]  the  feoffee 

might  enter; 
bat  they  agreed,  that  leffee  for  years  of  a  manor  might  take  advantage  of  the  forfeiture  of  a  copy* 
hold ;  but  Popham  and  Clench  held  clearly,  that  leffee  for  years  of  the  feoffee  might  well  take 
advantage  of  that  forfeiture ;  for  the  copyholder,  as  to  the  forfeiture  of  his  eftate,  remains  in  aU 

degrees  as  before  the  feverance  thereof  from  the  manor. Mo.  393.  pi.  508.  S.  C.  Sc  S.  P. 

but  the  court  was  divided ;  but  adds,  that  Mich.  40  &  41  ElU.  Popham  put  the  point  at  Serjeant's 
Jim  to  all  the  iuftices  of  England,  and  that  they  inclined  that  the  leffee  for  10  years  mould  take 
advantage  of  the  forfeiture,  whereupon  rule  was  given  for  judgment,  and  vu  adjudged  Hill.  4ft 
.Elix. Ow.  63.  S.  C  &  S.  P,  but  not  very  clears 

Vol.  VI.  M  *  # 
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Cro.c.333.  £,  If  a  copyholder  for  life  makes  a  contrail  at  one  time,  to  mah 
adiudged  a  three  f ever al  leafes  by  indenture,  one  to  commence  after  the  other  9 
forfeiture,  there  being  two  days  between  each,  and  after  makes  the  three 
and  that  the  feveral  leafes  accordingly,  and  feals  them  at  one  tmey  and  the 
ccpunccfhe  ^d&&  enters,  and  after  the  copyholder  furrenders  to  the  lord  to 
faotknowmg  the  ufe  of  the  lord,  who  hath  not  any  conufance  of  the  making 
of  the  for-  of  thefe  .leafes,  and  after  the  lord  enters,  and  makes  a  leafe 
nodifpen-  *°r  Years  to  J- *>•  and  the  firft  leflee  for  years  brings  trefpafs 
(ation  there-  again  ft  the  fecond  leflee,  and  adjudged  it  does  not  lie;  becaufe 
with,  fo  that  it  was  a  forfeiture,  and  a  void  leafe  again  ft  the  lord,  fo  that' 
ieffe^hua  ^y  his  entry  he  was  in  of  his  ancient  right.  Mich,  7  Car. 
jgoodeftate  B.  R.  t)etween  Matthews  and  IVheaton  adjudged  upon  a  fpecial 
and  right  io  verdifi,  I  my  felf  being  deconfllio  quecentis.  lntratur  Hill. 
&U.     5  Car.  3.R.  Rot.  4^6.  j 

entry  is  law- 
ful.   Jo.  *4$»  pi.  3.  Mathews  v.  Whefton,  S.  C  ftates  it  as  one  day  between  the  feveral 

leafes.  Agreed  per  tot,  Cur.  that  though  the  general  cuftora  of  the  realm  allows  a  rogyholder  tt> 
make  a  leafe  for  a  year,  yet  thu  ought  to  be  a  leafe  in  pracfenti,  and  he  cannot  make  another  for 
another  year  in  reverfion,  and  that  when  the  furrender  was  made  to  the  lord  this  leafe  was  void 
againft  him,  and  his  intereft  discharged,  without  presentment  and  feizure  for  the  forfeiture, 

6.  The  cuftom  was,  that  if  a  copyholder  makes  a  leafi  for  more 

than  one  year,  that  he  Jhall  forfeit  his  copyhold,     A  copyholder 

committed  fuch  a  forfeiture,  and  afterwards  the  lord  leafed  the 

manor  for  years,  and  leffee  entered  for  the  forfeiture ;  but  per 

Wefton,  it  was  held  it  was  not  lawful,  For  though  the  heir 

may  enter  in  the  time  of  his  anceftor  for  a  condition  broken, 

becaufe  he  is  privy  in  blood,  yet  the  leflee  cannot  fo  do,  for 

he  is  a  Granger;  but  per  Dyer  if  the'  forfeiture  is  prefented 

by  the  homage,  and  enrolled  in  the  court-rolls,  the  leffee 

may  afterwards  enter,  becaufe  by  the  forfeiture  the  copyhold 

eftate  was  determined.    4  Le.  223.  pi.   359*  Mich.  9  Eliz. 

B«  R.  Anon. 

GUb.  Treat.      7»  Tivo  coparceners  copyholders,  the  one  made  a  feoffment  in  fee* 

ofTen.a|4.  The  lord  made  a  leafe  of  the  mapor.     The  leffee  Jhail  not  take 

cites  SC      advantage  of  this  forfeiture,  becaufe  he  is  not  privy  in  title ; 

[    H3    1  **ut  *f  ***'  ^*r  **'**'  f^e  ^ir  jhall  take  advantage.     Lat.  227. 

and  fays  the  cites  it  as  agreed  in  Harper's  Rep.  18  Eliz. 

reafon  of 

$he  diverfity  feems  to  be,  becaufe  waftc  is  a  prejudice  to  the  lord  only,  for  the  time  being  at  tcaft, 
and  is  not  fo  great  a  prejudice  as  feoffments,  (and  fo  it  feems  of  other  forfeitures  a  denial  of  rent. 
Suit  of  court  Slc.  Sc  a  fortiori  thefe  forfeitures,  for  the  denial  doth  no  way  prejudice  the  fucceed- 
tng  lord)  bv&feojfment  divefts  the  lord  *fhis  freehold  and  inhcrilanct%  which  being  ftanding  preju- 
dices the  lord,  he  ought  to  have  remedies  as  lading  as  the  harm  that  is  done  to  him.  Qtuere,  if 
the  UJfor  outlives  the  leafa  whether  he  may  take  advantage  of  the  forfeiture, » ■  Lat    aa6* 

Triu.  as  Jac.  Cornwafiis  v.  Horwood  S.  P.  dubitatur,  and  adjomatur.  Pahn.  416.  Coin- 

walUs  v.  Hammond,  S.  C.  dubiutur. 

After  a  for.      8.  Leffee  for  years  of  a  manor  fhall  not  take  advantage  of  a 

Jmiuel  the"  forfeiture J°r  mt  d(iinS  feal*y  >  Per  Popham.  Ow.  63.  Mich, 
lord  leafed    39  &  40  Eliz.  in  Cafe  of  Eaft  and  Harding. 

the  manor 

for  years ;  per  Wefton,  leflee  cannot  enter  for  the  forfeiture ;  per  Dyer,  if  the' forfeiture  be  pre* 
fented  by  the  homage,  and  inro lied  in  the  coururolla,  leflee  may  afterwards  enter,  for  by  the 
forfeiture  the  copyhold  is  void  and  determined.  4  Le.  223. — —-He  (hall  take  advantage *f  the 
ferfcilurc  without  any  presentment  bytht  homage,  per  Wafbttrton  J.  Arg.  a  JteowaL  197.  Trio. 

10  Jac 


TT; 
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*o  Jac.  C.  B.  m  cafe  of  Rottles  v.  Maibri.— — The  lord's  leflee  may  ester  for  a  forfeiture,  per  Cur. 
d*-  C.  »33,  234.  pL  ij,  Mich.  7  Car.  B.  R.  Matthews  v.  Whetton. 

9.  Copyholder  made  a  tcafefor  years*  without  licence,  which  is  &  C.  cited 
a  forfeiture  of  common  law,  and  afterwards  the  lord  of  the  manor  ,v^vtm*J# 
made  a  feoffment  or  a  leafe  of  the  freehold  of  this  very  copyhold  to  pafch.  35  * 
another j  adjudged,  that  the  feoffee  or  leffeefhould  not  take  ad-  Car.  a  o.B. 
vantage  of  the  forfeiture*  becaufe  the  leafe  made  by  the  lord,  J^at  there  ia 
before  entry  or  prefentment,  is  an  affent  that  the  leflee  of  the  a  difference 
copyholder  fhall  continue  his  eftate,  and  fo  is  in  nature  of  an  J>^wcc^ aa 
affirmance  of  the  leafe  made.     Owen  63.  Mich.  39  &  40  Eliz.  advantage* 
Penn  v.  Merrivall.  of  a  for. 

feiture  in 

the  time  of  the  anceOor,  and  an  aKeaee  in  the  time  of  the  former  lord. Gilb.  Treat,  of  Ten* 

tag.  cites  S.C. 

10.  If  a  copyholder  makes  a  feoffment ',  and  then  the  lord  aliens* 
neither  the  grantor  nor  the  grantee  can  take  benefit  of  this 
forfeiture,  for  neither  a  right  of  entry  nor  a  right  of  ad  ion      , 
can  ever  be  transferred  from  one  to  another*  Co.  Com  p.  Cop, 
66.  f.  60. 

1 1.  If  tenant  for  life  he  of  a  manor*  with  remainder  over  in  Cin>.  Treat 
fee  to  a  ftranger*  if  a  copyholder  commits  wafle*  and  then  tenant  sfj^f1^ 
for  life  of  the  manor  dies  before  entry*  yet  he  in  remainder  May  Supplement 
enter,  for  he  had  an'  intereu  in  the  manor  at  the  time  of  the  to  Co. 
forfeiture  committed,  though  he  could  not  enter  by  reafon  f*™^1** 
of  the  ftate  of  tenant  for  life,  which  being  determined,  his  andYays,' 
entry  is  now  accrued  unto  him  for  the  forfeiture  committed  thlt  fo.  i* 
in  the  life  of  tenant  for  life.    Co.  Comp.  Cop.  66.  f.  60.  £n™  ^ 

life  bad 
aliened  to  another  his  eftate,  though  neither  he  nor  his  grantee  could  take  advantage  of  this  fori 
texture,  yet  after  his  death  it  feems  that  he  in  remainder  might. 

12.  Sometimes  he  that  is  neither  lord  of  the  manor  at  the  **  if the. 

time  of  the  forfeiture  committed*  nor  ever  after*  fhall  take  benefit  ££j£  * 

ef  a  forfeiture.    Co.  Comp*  Cop.  66.  f.  60.  grants  a  co- 

pyhold infee9 
mud  then  fronts  frank-tenement  or  the  inheritance  of  this  copyhold to  aflr anger,  the  grantee,  though  no 
lord  of  the  manor,  nor  able  to  keep  any  court,  (hall  take  benefit  of  forfeitures  made  by  the  copy* 
holder;  as  if  the  copyhold  do  make  a  feoifment  leafe,  wafte,  deny  the  rent  &c.  Co.  Comp.  Cop. 
6*.  £60. 

r  14*  ] 

13.  Regularly  it  Is  true,  that  none  can  take  benefit  of  a  forfei-  yP>*older 
tare  hut  he  that  is  lord  of  the  manor  at  the  time  of  the  forfeiture  *  ^rjl{^s 

Co.  Comp.  Cop.  65.  f.  59.  a  leafe  to 

commence 
after  the  end,  forfeiture,  or  determination  of  the  eftate  for  life  ;  the  copyholder  Commits  aforfeituni 
the  lord  willnot  enter;  the  Icjfcc  may.  Gilb.  Treat,  of  Ten.  229. 

14.  Adjudged,  that  where  there  is  a  copyholder  for  life*  and 
<he  lord  leafes  for  years*  and  the  copyholder  commits  a  forfei- 
ture, the  leflee  may  enter  for  the  forfeiture.  Godb.  175.  pi. 
241.  Pafch.  8  Jac.  C.  B.  Meers  v.  Ridout. 

15.  If  a  copyholder  makes  a  leafe  contrary  to  the  cuftom, 
and  the  lord  dies  before  entry  oxfeifun  for  the  forfeiture,  he 

M  %  or 
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or  Ihey  in  reverfiofc  or  remainder  fliall  never  take  ndvantagt 
of  the  forfeiture  committed  before  his  or  their  time;  per 
Cur.  Cro.  J.  301.  pi.  6.  Patch.  10  Jac.  B.  R.  Lady  Monta- 
gue's Cafe. 
CUb. Treat.       16.  A  fuccteding  lord  of  a  manor  (hall  not  have  any  ad- 
of  Ten.  234.  vantage  of  forfeiture  by  wafte  done  by  a  copyholder  in  the 
CUCiS'c'     time  of  the  preceding  lord;  refolvedfl    2  Sid.  8,  9.  Mich* 

1657.  B.  R.  in  the  Cafe  of  Chamberlain  v.  Drake. 
Latw.  709.  17.  M.  and  A.  two  coparceners  wen  ladies  of  a  manor  \  a 
S.  C.  ad-  copyholder  fuffers  his  houfe  to  be  ruinous ,  and  made  a  leafe  of  bis 
{reemJle  copyhold  for  io  years.  M.  dies.  The  copyholder  dies%  and  his 
516.pl.692*.  wife  entered,  claiming  her  widow's  eftate,  et  bene,  per  Cur. 
Mich.  1690.  For  though  this  lea/e  was  a  forfeiture,  being  a  breach  of  truft, 
Mdfccmtfo  yet  lt  *s  a  P"/0^  wrong  as  much  as  wafte,  which  cannot  be 
be  S.  C.  ad-  transferred  by  defcenty  but  mujl  be  took  advantage  of  by  him  that 
judged  by    j/  wronged;  but  t be  eftate  of  the  copyholder  is  not  determined,  be- 

reoroW-  caule  tne  l°r^  maJ  affirm  lt  h  acceptance  of  rent,  and  the  elec- 

]y ;  but  tion  to  affirm  it  or  not,  muft  be  by  both  the  parceners ;  the  thing 

FoweU  J.  is  entire,  and  therefore  the  furviving  ftftgr  cannot  ele&  \  per 

Xaffco  three  Juftices.     1  Salk.  186,  187.  pi.  5.  Trin.  8  W.  3.  C.  B. 

bolder  was  Eaftcourt  v*  Weeks* 

bat  a  tenant  « 

lit  will  in  the  nature  of  hit  eftate,  although  his  eftate  be  fo  ftrengthened  by  cuftoni,  that  fo  long 
as  he  dbferves  the  cuAoms  of  the  manor,  it  it  not  in  the  power  of  the  lord  to  defeat  or  determine- 
it;  but  yet  the  copyholder  might  determine  it  when  he  pleafed.  That  when  a  copyholder  took 
upon  him  to  make  a  leafe  for  years  his  eftate  was  determined,  and  if  his  eftate  was  determined, 
the  heir  might  take  advantage  of  it  as  well  as  his  anceftor,  but  the  other  three  judges  being  of 
another  opinion,  judgment  was  given  for  the  defendant. 

1 8.  Treby  took  this  difference,  That  in  feme  cafes  an  heir 
might  take  advantage  of  a  forfeiture,  but  that  was  offuch  atlsas 
were  as  well  extinguishments  of  the  copyhold  eftate,  as  forfeitures  ; 
as  where  a  copyholder  levied  a  fine,  fuffered  a  recovery ',  or  made 
a  feoffment  with  livery,  there  the  copyhold  eftate  was  extin- 
guimed,  becaufe  the  copyholder  had  taken  upon  himfelf  to 
convey  the  freehold,  which  was  inconfiftent  with  a  copyhold 
eftate ;  but  where  a  copyholder  makes  a  leafe  for  years,  or  com- 
mits wafte9  thefe  are  forfeitures  at  the  election  of  the  lord, 
and  therefore  if  he  takes  no  advantage  of  them  by  entry,  but 
doth  any  aft  afterwards  which  admits  him  to  be  a  copyholder, 
the  forfeiture  is  purged ;  as  if  he  receives  the  rent,  or  accepts  a 
fur  render,  or  amerces  him  in  his  court,  but  in  the  other  cafe  no 
a£t  of  the  lord  can  purge  the  forfeiture,  becaufe  in  cafe  of  a 
fine,  recovery,  &c.  the  copyhold  is  utterly  extinguifhed. 
Therefore  if  the  lord  to  whom  the  wrong  is  done,  doth  not 
make  his  election  to  make  it  a  forfeiture  by  entry,  his  heir 
lhall  never  take  advantage  of  it.  He  faid,  he  agreed  with  the 
opinion  of  Rolle,  that  z  feoffment  with  [withoui\  livery,  or  a 
C  145  3  bargain,  and f ale  without  inrollment,  are  no  forfeitures,  becaufe 
imperfect  conveyances,  and  not  executed.  Freem.  Rep.  516* 
517.  pi.  692.  Mich.  1699.  B.  R.  Anon, 

(U.c) 


rr 


(U.  c)     Advantage  of  a  Forfeiture.    At  whAt 

Time  it  may  be  taken. 

I.  IF  copyholder  makes  a  leafe  not  warranted  by  the  cufton^ 
*  it  will  be  a  forfeiture  before  the  Ujfte's  entry*,  per  Ander* 
fon  Ch.  J.  Mo.  185.  in  pi.  329. 

2.  Offences  which  are  apparent  and  notorious,  of  which  the 

lord  by  common  prejumption  cannot  chufe  but  have  notice,  are  for* 

feitures,  eo  injiante  that  they  are  committed.  Co.  Comp.  Cop. 

63-f-57-  * 

3.  As  //  by  fpecial  cuftom,  upon  the  defcent  of  any  copyhold 

of  inheritance,  the  heir  is  tied  upon  three  Jolemn  proclamations, 
made  at  three  feveral  courts,  to  come  in  and  be  admitted  to  his 
copyhold,  if  he  fails  to  come  in,  this  failure  is  a  forfeiture 
ipfofaelo*    Co.  Comp.  Cop.  63.  f.  57. 

4.  So  if  a  copyholder  be  Juffici'ntly  warned  to  appear,  and 
he  fails,  this  is  a  forfeiture  ipjo  fafto*  Co*  Compt  Cop.  63. 
f.  57. 

(X.  c)     Where  one  and  what  Tenant  fhall  take 
Advantage  of  the  Forfeiture  of  another  Tenant. 

I.  \17HERE  there  is  tenant  for  life,  remainder  for  life  of  a .»  Brownl. 

J  V    copyhold,  and  the  tenant  for  life  commits  a  forfeiture,  '*  ^j!j£]~ 

he  in  remainder Jhall  not  enter,  but  the  lord Jball have  it  during  s.C.&S.P. 

the  life  of  him  hy  whom  it  was  forfeited,  but  this  fhall  not  de-  by  Coke 

ftroy  the  remainder  without  an  exprefs  cuftotn  in  fuch  cafe;  f^^T* 

refolved.     9  Rep.  107.  a.  Pafch.  10  Jac.  Podger's  Cafe.  181.  s.a 

but  S.  P. 
does  not  appear. — S.  P.  by  Holt  Ch.  J.  a  Ld.  JUyni.  Rep.  1000.  Mich,  a  Ann. 

a.  A  copyhold  was  granted  to  A.  for  life,  and  afterwards  ■  !«•»•*■ 
according  to  the  cuftom,  the   reverfion  to  S.  for  life,  imme-  strode Yb. 
mediately  after  the  death,  furrender,  forfeiture,  or  other  determi-  accordingly^ 
nation  of  the  eftate  of  A.  who  was  afterwards  attainted  of  felony.  — •  s*Jow* 
The  lord  did  not  enter,  and  the  king  pardoned  A.     Afterwards  $?  cfadjo?! 

B.  in  reverfion  entered,  and  adjudged  lawful ;  upon  ^hich  error  natur. 

was  brought  in  the  Exchequer-Chamber,  and  the  error  af-  skin.8.S.C. 
figned  was,  that  the  reverfioner  for  life  could  not  take  ad-  sS'adjb*- 
vantage  of  this   forfeiture,  but  that  the  lprd  ftiould  have  natur.  ibid. 
entered,  and  fo  have  determined  the  eftate  of  A.  and  then  B.  |9-  pi- 1- 
the  reverfioner  might  have  entered  on  him,  but  all  the  Court  judged*  and 
held,  that  the  eftate  for  life  was  determined  by  the  attainder,  the  whole 
becaufe  a  copyhold  is  but  a  tenancy  at  will  in  the  eye  of  the  court ^eld, 
law,  and  the  attainder  determined  his  will,  fo  that  he  is  dif-  ^^  J/J* 
abled  to  hold  any  eftate,  and  then  he  in  reverfion  may  take  in  remain- 
advantage  of  this  determination,  3  Lev.  94.  Mich.  34  Car.  2.  d^av[a^nd 
Strode  v.  Dennifon,  Siatthe  tord 

cannot  hold  it  againd  his  own  gram. 

M  3  3-  If 
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3.  If  there  be  a  copyhold  eftate /ir  ///*,  remainder  to  B.  if 
tenant  for  life  forfeit,  it  is  not  i'uch  a  determination  as  to  let 
in  the  remainder,  hut  the  lord  /hall  enjoy  it  during  the  life  of 
tenant  for  life.  12  Mod,  123.  Pafch.  9  W.  3.  Head  v.  Tyler. 

i 

1  * 

(Y.  c)     Forfeiture.     Of  how  much  it  fhall  be. 

Coldfe.  *•  A  Widow  copyholder  durante  viduitate,  according  to  the 
1S9.pl.  126,  *±  cuftom,  Jowed  the  land*  and  before  the  corn  was  fevered 
B^dticit  /he  married  \  adjudged  that  the  lordjhall  have  the  cropy  becaufe 
S^c^ad-  her  eftate  was  determined  by  her  own  ad.  So  if  flie  had 
judged  that  leafed  the  land  for  years,  and  afterwards  married,  the  leffep 
ihaU^^  having  **r^  f°wed  the  lands,  he  fhall  not  have  the  corn,  for 
hate  the  though  his  eftate  is  determined  by  the  a£k  of  a  ftranger,  yet 
com ;  but    he  (hall  not  be  (as  to  the  firft  leflbr)  in  a  better  cafe  than 

beW^that  his  leffor  was#  5  Re*  ll6-  HiU'  *4  Eliz«  B-  R-  01and'* 
if  he  M      Cafe. 

leafed  the 

land,  and  the  leiTee  had  (own  h,  tad  then  (he  had  ma*  tied,  and  the  lord  had  entered,  yet  the 
leflee  (hould  have  the  corn.— — Mo.  304,  pi.  512.  Oland  v.  Burdwick  S.  C.  adjudged  that  the 
lord  (hall  have  the  corn,  and  not  the  wife ;  but.  otherwife  if  her  eftate  had  ended  by  death,  divorce 
&c  Cro  E.  460.  (bis)  pi.  10.  S.  C.  adjudged  for  the  lord  againft  the  baron  fcy  Popham  an4 
Clench,  contrajdicente  If enner,  &  abfente  Gawdy. 

t 

?i^rR(E)  tZ-  c]  In  what  Cafes  a  forfeiture  of  Part  fhall 
fr— -— -\  be  a  Forfeiture  of  the  whole* 

Fol.  509. 

fTPTtto  ['•  1^  a  c0Pyholder  mob*  a  feoffment  of  an  acre  of  land,  par- 
\vafte  done,  eel  of  his  copyhold,  all  the  copyhold  is  not  forfeited 

refoived.      by  this,  but  only  that  acre,     P.  41  El.  B.  R.  between  Fuller 

Trin.  a6 

Eli*  B.'R.  Taverner  v.  Cromwell,  where  feveral  acres  are  held  by  feveral  copies,  and  by  feveral 
rents,  for  though  they  are  all  in  one  and  the  fame  hand,  yet  every  acre  is  held  feverally,  and  to 
every  acre  there  is  a  feveral  condition  in  law  tacitly  annexed,  fo  that  the  forfeiture  of  the  one  can- 
not be  the  forfeiture  of  any  one  of  the  others ;  for  the  feveral  conditions  in  law  enfue  the  feveral 

tenures. So  where  diver  (e  copholds  are  granted  by  one  copy,  and  feveral  hakend,  and  ever  al  red* 

dtndumsfor  every  of  them,  out  they  all  began  at  one  time,  ana  were  to  end  at  one  time  held  the  for- 
feiture of  one  it  not  the  forfeiture  of  the  other,  for  they  are  feveral  grama  and  as  feveral  copies. 

Cro.  E.  353.  pi.  10.  Mich.  »6  &  37  Eli*.  C.  &%  Taverner  v.  Lord  Cromwel. 4  Rep.  17.  a.b. 

pi.  5.  S.  C.  $.  S.  1 .  refoived  per  tot.  Cur.  where  the  lord  admitted  the  tenant  tenendum  per  an- 
tiqua  ferviiia  inde  prius  debit*  et  de  jure  confueta,  or  to  fuch  effect,  and  A.  commits  a  forfeiture  in 
Bl.  Acre,  he  (hall  forfeit  this  only ;  for  the  tenendum,  reddendo  fingula  fingulia,  doth  continue  the 
feveral  tenures, Supplement  to  po.  Conap.  74,  f.  10.  cites  S,  C, Ibid.  65.  L  59.  S.  P« 

[2.  If  a  copyholder  cuts  down  a  tree  which  grows  upon  an 
acre  of  land,  parcel  of  the  copyhold;  this  is  a  forfeiture  of  all 
the  copyhold,  becaufe  the  t^ee*  are  to  be  employed  in  build- 
ing and  reparation  of  the  houfes  and  copyhold,  and  therefore 
by  the  doing  of  wafte  all  the  copyhold  is  impaired.    P.  41  EL 
B.R.  between  Fuller  and.  Terry.} 
[   *47  ]      3.  As  to  forfeiture  of  a  part  being  a  forfeiture  of  all,  as  by 
Het.36.       wafte  or  feoffment,  or  denying  of  rent  &c.  it  is  not  material 
S.T$.^H    whether  the  copyholds  are  in  one  or  feveral  copies,  hut  only  whe- 
ther 
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tber  tig  tenure  It  one  or  feveral.  4  Rep,  27.  b.  fays  k  was  fo  °^ Trcat* 
adjudged  upon  demurrer.  Hill.  35  Eliz.  C.  B.  in  Cafe  of  J^-g1* 
Taverner  v.  Cromwell.  LexCuftum. 

that  by 
fitfiuktofpKtt  fo  much  only  it  forfeited,  hut  if*  wajft  be  committed  in  part,  the  whole  by  tbd 
fame  tenure  ia  forfeited,  for  that  £oea  to  the  deftru&on  of  the  koufes,  and  fo  of  the  whole  copy* 
bold  eftatcs,  but  if  there  be  no  building,  quaere ;  for  he  fays  it  Teems  anreafonable  then  that  waw 
in  put  (hould  be  a  forfeiture  of  the  whole,  and  fo  he  fays  it  items  in  cafe  of  feoffment  of  part. 

*  S.  P.  as  to  the  wafte  in  cutting  trees  in  three  acres,  that  it  is  a  forfeiture  of  all  the  lands  granted 
by  that  copy ;  per  Cur.  a  Kcb.  641.  pi.  47.  Pafch.  28  Car.  2,  B.  R.  in  cafe  of  Pafchall  v.  Wood* 

-» GUb.  Treat  of  Ten.  a  4  cites  S.  C.  and  Tayrs,  that  if  a  copyholder  befeifed  by  force  of 

fcveral  copies  of  feveral  parcels,  by  feveral  tenures,  if  he  commit  a  forfeiture  in  one,  it  is  no  for* 
fekureof  the  reft ;  as  if  he  commit  wafte  in  part  of  black  acre,  it  is  a  forfeiture  of  all  that  acre, 
and  by  the  lame  reafon,  if  wafte  be  committed  in  one  acre,  it  is  a  forfeiture  of  20  acres,  if  held? 
by  one  tenure,  for  the  condition  in  law  annexed  to  the  whole  eftate  is  broke,  and  fo  the  lord  may 
enter  for  the  forfeiture;  but  where  there  are  feveral  tenures,  though  they  be  in  the  hanfls/rf  one 
copyholder,  there  are  fcveral  conditions  in  law  annexed  to  the  feveral  parcels,  and  therefore  the 
breach  of  one  is  not  fo  of  the  other.  If  fuch  a  copyholder  furrenders  to  the  ufe  of  another,  and  the* 
lord  admits  him  by  one  copy,  tenend.  per  antiqua  fervitia,  the  feveral  tenures  remain ;  but  if  the" 
admittance  were  by  one  tenure,  then  it  feems  a  forfeiture  of  part  would  reach  the  whole,  becaufe 
the  condition  in  law  is  but  one ;  fo  if  feveral  copyholds  efcheat  to  the  lord,  and  he  grants  then* 
again,  tenend.  per  antiqua  fervitia  to  A.  and  he  commits  a  forfeiture  in  part,  this  extends  not  tt> 
the  whole. 

4.  If  feveral  copyholders  efcheat  to  the  lord,  and  hi  regrants  them  4  R*P«  *?• 
hy  one  copy,  the  forfeiture  of  the  one  is  not  the  forfeiture  of   * 
the  other.    Co.  Comp.  Cop.  65.  f.  59. 

(A.  d)  Forfeiture.  What  fliall  be  a  Difpen- 
fation  or  Excufc  thereof,  and  by  whom  it 
may  be. 


t.  /%  Copyholder  committed  wafte,  and  afterwards  the  lord  J^y^y 
**    accepted  of  the  rent,  the  queftion  was,  whether  fuch  £  JJ   °* 
acceptance  barred  him  of  his  entry  for  the  forfeiture  ?    Cook  which  extin 
argued  that  it  {hould  not,  for  this  being  a  condition  in  law,  *uifi*Hit 
Which  when  broken  the  eftate  of  the  copyholder  is  thereby  ^ccpUnc# 
merely  void;  and  the  Court  agreed  that  the  copyhold  was  m  of  rent 
the  lord  prefently  by  the  forfeiture.    Sed  adjornatur.    Mich.  ™rllnort 
a8  &  29  Eliz.  B.  R.  Godb.  47.  pi.  58.  Mich.  28  &  29  Eliz.  ^Skt 

B#R.  Anon.  but  other* 

where  it  is  a  naked  forfeiture.  GUU  Treat,  of  Ten.  316. 


2.  Steward's  refufing  to  admit  is  a  good  excufe.     Lc.  100.  J^^jjjj^ 
pi.  128.  Pafch.  30  Eliz.  B.R.  Rumney  v.  Eve.  ^1*. 

Cornp.Copw 
75.  f.  to.  for  there  was  no  negligence  ia  the  party ,  he  having  pnryed  to  be  admitted. 

3.  The  father  commits  a  forfeiture  and  dies,  the  fin  is  ad-  ^HJ^*** 
mtted  as  heir  by  defcent.    This  purges  not  the  forfeiture,  &£££' 
becaufe  the  father  dying  feifed  of  no  eftate,  the  fon  cannot  aadfrysit 
be  admitted  to  any.     Toth.  107.  cites  30  Eliz.  Smith  v.  Jjg^jj^ 

•  for  bethink* 

that  the  an- 
chor died  feiacd  of  an  cflftte,  bcgnftnodnngrcwomiheleg^ 

the  fevd'a  fctfure.  .  . 

M4  -** 
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And  where  after  the  father's  death  the  lordfcifii  an  keriot  he  could  not  afterwards  avoid  the 
heirs  eftatefbr  that  forfeiture,  becaufe  the  taking  the  heridt  on  the  father's  death  tUozotdtf* 
dying feifed.  Toth.  107.  cites  Hill.  1592.  Bacon  v.  Thurley. 

Cilb.  Treat  9^  If  a  copyholder  makes  default  at  court,  and  he  is  there 
cUesTc*3'  ame>*ccd,  though  the  amercement  be  not  eftreated  or  levied, 
yet  it  is  a  difpenfation  of  the  forfeiture ;  Held.  Le.  104.  pi* 
136.  Mich,  30  Eliz.  B.  R.  in  Sir  John  Braunch's  Cafe. 
Cro.E.aaa.  5.  The  queftion  was,  whether  the  difmembring  of  the  in- 
P1  s-  s.  c.  heritance  from  the  copyhold  land,  by  the  feoffment  of  the  manor, 
does  not"  ^as  difabled  every  perfon  from  taking  advantage  of  any  for- 
appear.  -  feiture,  and  it  was  agreed  with  this  difference,  that  all  forfeit 
Z — 7~J?"'  turts  w^lc^  accrU€  h  re^fon  of  matters  of  the  court ,  are  difcbarged, 
andPopham  but  not  forfeitures  at  common  law,  as  wafte  and  leafes  to  the  dif- 
faid,  that  herifon,  but  that  the  feoffee,  as  to  fuch  as  are  done  in  his 
thefeoffee  time,  ftiall  enter  and  take  advantage  of  them.  Mo.  392, 
Sail  hate  393-  P'«  5°8-  Hill.  37  Eliz.  B.  R.  the  4th  point  in  Cafe  of 
advantage     Eaft  v.  Harding. 

of  all  for- 
feitures belonging  to  land,  as  in  cafe  of  feoffment  and  the  like,  but  not  for  not  doing  fealty. 

6.  If  the  lord  does  any  thing  whereby  ht  doth  acknowledge 
him  his  tenant  after  forfeiture,  this  acknowledgment  amounts 
U  a  confirmation ;  as  if  he  diftrains  upon  the  grounder  rent 
due  after  forfeiture,  or  if  be  admits  after  the  forfeiture,  or  the 
like,  thefe  are  efioppels  to  the  lord,  fo  that  he  can  never  enter% 
fo  the  lord  have  notice  of  fuch  forfeitures  before  any  fuch  adfc 
which  may  amount  to  a  confirmation  be  done ;  yet  forae  make  this  • 
difference,  that  thefe  forfeitures  only  which  deftroy  not  the  copyhold 
are  confirmable  by  fubfequent  acknowledgment,  and  not  thofe 

forfeitures  which  tend  to  the  deftruftions  of  a  copyhold,  as  if  the) 
copyholder  makes  a  feoffment,  by  this  the  copyholder  is  de- 
jlroyed,  and  therefore  wo  fubfequent  acknowledgment  of  the  lord 
will  ever  falve  this  fore.     Co.  Comp.  Cop.  66.  f.  61  • 

7.  A  copyholder  levies  a  fine,  makes  a  feoffment,  or  fuffers  a 
common  recovery,  which  deftroys  the  eftate;  in  fuch  cafe  no 
acceptance  of  the  rent,  or  aft  done  by  the  lord  Jhall  be  available 

x  to  make  the  eflate  again  good*,  but  where  /A*cuftom  of  the  manor 
only  is  broken,  as  if  the  copyholder  makes  a  leak  of  his  copyhold 
lands  for  more  years  than  one  year,  or  denies  to  pay  his  rent,  or 
denies  to  be  fworn  of  the  homage,  or  commits  wafte,  there  his 
ijlate  may  be  afterwards  confirmed,  and  there,  and  in  fucb  cafes 
the  acceptance  of  the  rent  by  the  lord  will  amount  to  a  confirmation 
efthefirft  eft  ate.   Supplement  to  Co.  Comp.  Cop.  76*  f.  1 1. 

8.  In  fome  cafes,  where  an  eftate  of  a  copyholder  is  for- 
feited by  law,  yet  by  cufiom,  and  the  acl  of  the  lord  in  his  court 
of  the  manor,  the  forfeiture  may  be  mitigated,  and  the  land  fhalj 
be  utterly  forfeited  or  deftroyed  ;  as  where  the  cuflom  is,  that 
for  wafte  copyhold  ftiall  be  forfeited,  a  cufiom  to  amerce  the 
tenant  for  the  wafte  done,  and  to  diftrainfor  the  amercement 
will  be  a  good  cufiom  to  mitigate  the  forfeiture  of  the  copyhold* 
Supplement  to  Co.  Comp.  Cop.  76,  f.  11. 

9.  A 
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t).  A  copyholder,  commits  voluntary  wafte,  and  afterwards  Cre.J.i66« 
the  lord  receives  the  rent  without  taking  notice  of  the  wafte,  this  £  j*^1"* 
has  purged  the  forfeiture,  per  Ch.  J.  King  at^  Winchefter  affizes,  cafe  of 
and  the  old  diftinftion  between  permiffive  wafte  and  voluntary  Mantle  v. 
doth  not  now  obtain,  but  in  each  cafe  the  receipt  of  the  rent  ^^^^ 
purges  the  forfeiture.  made  a 

queftion  but 
bo  resolution  was  given  therein.— —Supplement  to  Co.  Com  p.  Cop.  76.  C  11.  citea  S.  C. — — 
«  Salk.  186,  187.  S.  P.  held  that  the  tfiatt  of  the  copyholder  was  net  determined,  becaufe  the  iordhy 
*ucfla*ce  of  the  rent  &c.  might  affirm  it. 

10.  If  copyholder  commits  a  forfeiture,  and  dominus  pro  tern-  [   149   ] 
fore  of  any  legal  title,  though  at  will,  grants  afterwards  an  ad- 
mittance, this  is  a  difpenfation  of  the  forfeiture,  not  only  as, to 
himfelf,  but  as  to  him  in  reveruon  ;  for  he  may  make  voluntary 

grants ;  and  fuch  a  new  grant  and  admittance  amounts  to  an 
entry  for  the  forfeiture y  and  a  new  grant.  But  a  lord  by  wrong 
or  by  diffeifin  cannot  by  fuch  admittance  purge  the  forfeiture  Jo  as 
to  bind  the  rightful  lord.  Lev.  26.  Pafcb.  13  Car.  2.  B.  R. 
Milfax  v.  Baker. 

11.  The  lord  after  acceptance  of  the  rent  cannot  enter  upon  the 
leffee  of  a  copyholder ;  per  Twifden  J.  in  evidence  to  a  jury  »at 
the  bar.  Keb.  15.  pi.  43.  Pafch.  13  Car.  2.  B.  R.  Garrard 
v.  Lifter. 

12.  Where  there  is  an  actual  entry  by  the  lord  in  the  life  Giib.  Treat. 
of  the  copyholdery^r  a  forfeiture  by  him,  as  by  cutting  down  °f  Te°*  ^3* 
fimber  and  felling  it,  no  acceptance  aftejnwill  purge  the  forfei- 

Jture;  and  though  it  never  was  prefented  by  the  homage,  it  is  not 
material,  it  being  a  thing  notorious.  3  Keb.  641.  pi.  47.  Pafch. 
28  G*r.  2.  B.  R.  Pafchal  v.  Wood. 

13.  A  copyholder  cut  timber  and  fold  it,  and  died.     The  Gflh.  Treat, 
fucceeding  lord  brought  ejeclment.     The  defendant  pleaded,  °fa*s^** 
that  id  trefpafs  brought  by  him  the  lord  (now  plaintiff)  juflified  and  {ami 
for  taking  a  heriot ;  and  per  Cur.  juftification  for  heriot  jervice  diverfity,  ; 
on  feifin  of  the  anceftor  is  an  acceptance  of  the  heir  as  tenant,  ^  ^Vf* 
and  purge*  the  forfeiture;  but  other  wife  of  an  acceptance,  proves  that 
juftification,  or  avowry  for  heriot  cuftom.     3  Keb.  64  j.  pi.  aftcr  th« 
47.  Pafch.  28  Car.  2.  B.  R,  Pafcall  v.  Wood.  ™<™£ 

,  is  in  the 

tenant,  elfe  the  lord  could  not  have  a  heriot ;  the  reafon  for  the  difference  feems  to  be,  becaufe 
in  accepting  of  heriot  fervice,  he  admits  the  heir  tenant,  but  in  accepting  heriot  cuftom,  he  only 
admits  the  tenant  died  feifed,  fed  quaere ;  for  it  feems  to  me  U  he  a  difpenfation ;  for  he  admits 
him  to  be  tenant  after  the  forfeiture  committed,  and  therefore  if  the  lord  accept  ot  any  fervicea 
after  he  knows  of  the  forfeiture ;  it  it  a  difpen&tion:  for  why  mould  not  the  acceptance  and 
acknowledgment  of  the  tenant  to  be  tenant  after  a  forfeiture,  as  well  difpenfe  with  a  forfeiture, 
as  acknowledgment  of  the  heir  to  be  a  tenant. 

14*  It  feems,  that  if  the  lord  accepts  a  furrender  from  a  tenant  But  an-**. 
who  has  committed  a  forfeiture,  this  is  no  difpenfation  or  bar  to  *#*  hy 
the  entry  of  the  lord  or  his  leffee,  if  the  caufe  ^/"forfeiture  be  jj£  ,0l£t!| 
fuch  as  the  lord  might  well  be  fuppofed  ignorant  of,  otherwife  with  4  for* 
not ;  as  making  a  private  ieafe,  and  fo  is  Cro.  Cg.  233.  Mat-  tner  forfei. 
thews  v.  IVbetton  ;  but  for  failure  offuit  of  court,  on  non-pay  *£*;  J^ 
want  of  rent  &c.  it  is  otherwife;  becaufe  he  cannot  be  pre-  J^iib. 

fumed 
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cwA  t.  famed  ignorant  of  it.  a  Vent.  38, 30.  Pafctu  35  Car.  2.  C.  & 
Wa>twgff-  Lord  Cornwall's  Cafe. 

Xord  Corn- 
wall!* Cafe  was,  that  a  copyholder  commits  treafoii,  andthea  forrcndert  into  the  lord's  hands  to 
ake  ufeof  ome  of  his  children,  who  were  admitted,  the  qucilioa  wu,  if  thiiwere  fuch  a  forfeiture 
at  the  lord  was  bound  to  take  notice  of,  and  the  court  inclined,  that  the  lord  Jhall  not  be  prefumed 
So  take  notice  in  this  cafe,  as  he  fkallin  ike  cafe  of  failure  of fuit  of  court,  non-payment  of  rtnt  &u 
ft  Vest*  38,  39.  ut  fupra. 

15.  A  copyholder  for  Sfefieffered  bis  boufe  to  be  ruinous,  and 
made  a  leaf  $  for  10  years.  It  was  admitted  per  Cur.  that  thefe 
were  both  caufes  of  forfeiture,  and  3  Juftices  held,  that  the 
eftate  of  the  copyholder  was  not  determined,  becaufe  the 
lord  by  acceptance  of  the  rent  &c.  might  affirm  it.  1  Saik.  l86* 
187.  pi.  3.  Trin.  10  W.  3.  C.  B.  Eaftcourt  v.  Weekes. 

I  iSo  1  (B.  d)    Forfeiture.     In  what  Cafes  the   Lord 

may  enter  without  Prefentment. 

Offencea  1.  pRESENTMENT  is  not  of  neceffity,  but  for  the  lord's 
whifoVfeT-  better  inftru&ion  of  his  title,  and  he  may,  if  he  will, 

tare/tm  take  advantage  pf  a  forfeiture  before  the  prefentment*  Cro» 
prefentment  H .  499.  pi.   19.  Mich.  38  &  39  Eliz.  B.  R.  Eaft  v*  Har^r 

are  fuch         • 
which  by        mB» 
common  pre- 
sumption the  lord  cannot  of  himfelf  have  notice  of  without  notice  given ;  as  if  a  copyholder  commits 
felony  or  treofon,  or  be  outlawed,  or  excommunicate,  or  in  any  other  court  endeavours  to  intitle  any 

other  lord  to  his  copyhold,  or  if  he  aliens  by  deed.     Co  Comp.  Cop.  64.  f.  58. -Gilb.  Treat 

of  Ten.  231.  fays  Lord  Coke's  reafon  is  of  no  cogency,  for  if  he  can  take  notice  of  them,  why 
Jhontd  he  not,  unce  prefentment  is  not  that  which  gives  him  title,  ^but  only  lets  kirn  know  what^  he 
kath  a  tide  to ;  hut  however,  it  isfafe  to  get  fuck  a  thing  prefented,  and  if  there  be  a  cuftom  for  it 
mufi  bifurfucd* 

2.  Tf  a  copyholder  goes  about  in  any  other  court  to  intitle  any 
other  lord  unto  his  copyhold  ;  or  if  he  aliens  by  deed,  thefe,  and 
the  like,  ought  to  be  prefented.    Co.  Comp.  Cop.  64.  f.  58. 

3.  There  is  a  real  and  a  perfonal  forfeiture  of  copyhold 
land ;  real  is  not  neceflary  to  be  found  by  the  homage,  as 
was  refolved  in  Brock's  Case,  perfonal  forfeiture  is  necef- 
fary  to  be  found.  4  Le.  241.  pi.  393.  Pafch.  8  Jac.  B.  R. 
in  Ward's  Cafe. 

Cf*C.»3*.      4.  Copyholder  leafes  for  one  year,  add  for  another  year  to 
pL  15.  Mat-  commence  a  day  after  the  firft  year  &c.  and  after  fitrrenders 
whettoik     *"  Mpybeld  to  the  lord  I  the  lord  enters,  and  grants  a  leafe  for 
s.  c.  ad-     years ;  the  leafe  by  the  copyholder  was  a  forfeiture,  and  when 
judged.        the  furrender  was  made  to  the  lord,  this  leafe  was  void  againft 
.him,  and  his  inter ejl  difcharged  without  prefentment  and  fei- 
fure  for  forfeiture  by  which  bis  entry  was  lawful,  and  his  leafe 
for  years  good.    Jo.  249.  pi.  4.  Mich.  7  Car.  B.  R.  Mat- 
thews v.  Whefton. 

5.  If  there  be  a  copyhold  tenant  for  lifet  the  reverjion  to  the 
Jord$  and  the  tenant  commits  a  forfeiture^  the  lord  may  grant 

the 
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tiie  eftate  to  another  before  any  feifure ;  for  it  is  a  determin- 
ation of  the  will,, and  the  eftate  immediately  in  the  lord  as 
in  his  reversion.  Lev*  26.  Pafch.  13  Car.  2.  B.  R.  Milfax  v. 
Baker. 

6.  Steward  of  a  manor  need  not  have  an  exprefs  authority  in 
writing  to  make  a  demand  and  entry  upon  refufal  to  pay  a  fine 
for  admittance  of  a  copyhold  tenant,  and  it  is  not  neceflary 
for  the  fteward  to  make  a  precept  for  the  feifure9  but  the  de- 
mand muft  be  perfonal.  2  Mod.  229.  Patch.  29  Car,  2.  in 
Scacc  Trotter  v.  Blake. 

7.  The  lord  doth  not  always  make  an  aStual  tntryy  but 
generally  a  precept  to  the  fleward  tofeife  the  land,  and  that  is 
a  fign  the  lord  hath  a  right,  and  that  is  in  nature  of  a  Habere 
Fac.  Poff.  and  does  not  give  title,  but  fuppofes  it,  becaufe  the 
copyhold  is  determined,  or  rather,  becaufe  it  appears  to  be 
determined  by  the  preferment  that  is  made  of  fuck  a  forfeiture ;  it 
is  quite  different  from  an  entry  which  vefts  an  eftate,  and  it 
is  the  prefentment  (if  any  thing)  feems  to  determine  the 
eftate,  for  the  precept  to  feife  is  in  the  nature  of  an  execution; 
per  Lord  Ch.  J.  2  Show.  152.  pi.  133.  Hill.  32  &  33  Car.  2. 
B.  R.  in  Cafe  of  Benfon  v.  Strode. 

8.  If  copyholder  commits  wafte  the  lord  may  leafe  without  An&  per 
an  entry ;  per  Dolben  J.    2  Show.  152.  pi.  133.  Hill.  32  &  SETm!!!* 
33  Car.  2.  B.  R.  in  Cafe  of  Benfon  v.  Strode.  may  i>tiag 

treftafs, 
tpad  ptcadvcntor  no  entry  it  needful  to  maintain  w*Bi*»/pr  the  mjn*  profits.  Skin  9.  Jfidw 
J3  Car.  a.  B.  R.  fienefon  v.  Strode. 

(C.  d)    Forfeiture.     To  what  Time  the  Forfei-  [  151  3 

Jure  (hall  have  Relation. 

I.  IF  a  copyholder  makes  a  leafe  for  years  to  commence  at  Cro.E.499. 

*  Michaelmas^  it  is  a  forfeiture  prefently,  per  Hutton  J.  P*-  *9« 
and  none  denied  it,    Hetf  x%%.  Mich.  4  Car.  C.  B.  Harding  Jta?  * 
T.  Turpin.  B.  R.  Eaft 

v.  Harding. 
m     ■  ■  It  i#  a  forfeiture  before  the  entry  of  leflce.  Bar  Antfcrfon  Ch.  J.  Mo.  185.  pi.   2$ 

2.  Though  no  advantage  can  be  taken  of  a  forfeitures^" 
treafon  till  attainder,  yet  after  attainder  it  has  relation,  and 
the  committing  the  treafon  is  the  forfeiture.  Per  Levin?,  J. 
%  Vent.  39.  Pafcb,  35  Car.  2.  B.  Rf  in  Lord  Cornwall's  Cafe. 

(D.  4)    Whe»  the  Forfeiture  fliall  be  to  the 

King. 

I9  35^/ix.  pNACTS,  that  Popijb  ncufants  above  16  yeart 
asp*  2.  *-*  fiwtt  within  40  days  after  their  conviclion  repair 
to  their  ufual  dwelling*  and  not  remove  above  5  miles  from  thence^ 
in  fain  to  forfeit  all  their  goods,  and  their  lands  and  annuities^ 
during  life. 

a.  4 
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2.  A  copyholder  /ball  in  this  cafe  alfo  forfeit  his  eflate  during 
lift  (if  bis  eflate  continue  fo  long)  to  the  lord  of  the  manor,  If 

ucb  lord  be  no  recufant  convid  nor  feifed  or  poffeffed  in  truft  t* 
the  ufeofa  recufant  \  for  then  the  queen  Jh  all  have  the  forfeiture  • 

3.  If  a  copyhold  given  to  fuperfiittous  ufes  comes  to  the  king 
by  the  ftatute  the  copyhold  is  deftroyed,  and  the  ufes  void  ; 
but  the  king  does  not  thereby  gain  the  freehold  of  the  copy- 
hold, but  that  remains  in  the  lord  of  the  manor ;  refolved. 
Godb  233.  pi.  322.  Mich,  iijac.  C.  B.  Bagnall  v.  Potts. 

4.  The  king  grants  the  office  of  the  cuftody  of  a  boufe  for  life; 
this  is  a  good  leafe  for  life  notwithstanding  it  is  copyhold, 
and  it  is  not  neceflary  to  recite  in  the  grant  that  it  is  copy- 
hold ;  and  after  the  eftate  for  life  is  determined,  the  king  may 
grant  again  by  copy  of  court-roll  the  houfe  and  land,  becaufe  the 
king's  grants  (hall  be  taken  favourably,  and  not  extended  to 
two  intents  where  there  is  no  neceffity  for  it,  as  there  is  not 
here,  and  we  are  not  here  to  intend  a  collateral  intent,  and 
fo  the  copyhold  is  not  deftroyed,  for  the  law  takes  care  to 
preferve  the  inheritance  of  the  king  for  his  fucceflbrs,  and  it 
may  be  a  benefit  to  the  king  to  have  it  continue  copyhold, 
viz.  to  have  common  &c.  and  his  election  is  alfo  deftroyed 
if  he  may  not  have  it  copyhold ;  adjudged.  Sty.  272.  Pafch* 
1657.  Cremer  v.  Burnet* 

• 

I  15*  ]  (E.  d)     In  what  Cafes  of  Forfeiture  Equity  wiU 

relieve. 

j.  HpOUCHING  copyholders  Mr.  FitzherbertinhisNator, 
■*  Brev.  fol,  12.  notefh  well,  that  forasmuch  as  he  can- 
not have  any  writ  of  falfe  judgment  >  nor  other  remedy  at  com- 
mon law  again/i  his  lord,  and  therefore  if  the  lord  will  put 
out  his  copyholder  that  payeth  his  cuftoms  and  fer vices,  or 
will  not  admit  him,  to  whofe  uje  a  furrender  is  made,  or  wilj 
mot  hold  his  court  for  the  benefit  of  his  copyholder,  or  will 
cxadT:  fines  arbitrary  where  they  be  cuftomary  and  certain,  the 
copyholder  ffiall  have  a  fubpeena  to  reft  rain  or  compel  him  at 
the  cqfe  fliall  require.  Cary's  Rep.  3,  4.  cites  D.  264.  and 
124.  Fitz.  Subpoena,  21. 

2.  The  defendant  would  not  admit  the  plaintiff  to  his  copy- 
hold; for  that  the  plaintiff  committed  a  forfeiture  in  cutting 
dtwn  woods  upon  the  copyhold,  the  defendant  [was]  ordered 
to  admit  the  plaintiff  tenant,  for  that  the  defendant  could  not 
prove  that  the  [ami  was  done  by  the  plaintiff1  s  directions,  but  by 
a  tenant.  Toth.  237,  238.  cites  25  Eliz.  li.  B.  Fol.  78. 
Taylor  v.  Hooe. 

3.  A  forfeiture  for  cutting  down  timber  without  licence,  and 
employing  it  upon  his  copyhold  was  held  relievable  upon  pay- 
ing a  competent  fine.  Toth.  108.  cites  1591.  Per  Clench 
J.  'in  Cafe  of  Commin  v.  KinfmilL 

•  Freen.         4.  Copyholder  durante  vid^uitate  cut  timber,  and  the  copy- 
*«p.  «37*    hold  was  feifed  for  wilful  wafte.    Upon  a  bill  by  the  widow 

pi.  170.  J  J  x  j  -^ 
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for  relief,  Brldgman  K.  declared)  that  in  cafe  of  a  wilful  for-  *-cj*F 
feiture  he  could  not  relieve,  but  upon  the  hearing  direcled  an  ^       hem 
ijfuiy  whether  the  primary  intention  in  felling  the  timber  was  to  ipg  prefled 
do  wajli ;  but  as  the  order  was  drawn  up,  the  iflue  to  be  tried  to  alter  the 
was,  if  the  fuppofed  wafte  was  wilful  or  not ;  uppn  two  feve-  lJ"*jd  ^ 

ral  trials  it  was  found  for  the  plaintiff,  and  fo  it  was  decreed, ch. 

that  plaintiff  fliould  be  relieved,  and  the  defendant  to  deliver  Prec.  571. 

Bffeffion,  and  account  for  the  mefne  profits.     Ch.  Cafes  95.  JJJ^d°" 
ill.  19  Car.  2.  Thomas  v.  Porter  and  Bp.  of  Worcefter.        there  Arg. 

tobemon- 
ftrous,  but  recites  it  to  be,  that  the  lord  had  upon  two  trials  at  law  recovered  verdi&s,  and  thai 
he  was  decreed  not  only  to  account  for  the  mefae  profits,  but  alfo  to  pay  cofts.     £But  it  feemed 
to  be  mifquoted.  Vide.]  %  Vera.  664.  pi.  590.  Arg.  cites  S.  C.  of  an  liTue,  whether 

wafte  to  commit  a  forfeiture. 

5.  The  grandfon  and  heir  of  a  perfon  convifled  and  exe- 
cuted for  felony,  by  which  his  lands  were  forfeited  to  the  lord 
of  the  manor,  brought  his  bill  for  difcovery  and  delivery  of 
certain  old  deeds  which  the  lord  had  got  into  his  cuftody,  and 
which  were  relating  to  the  lands,  and  were  formerly  in  the 
hands  of  the  plaintiff's  anceftor ;  the  Court  retained  the  caufe 
to  enable  the  plaintiff  and  his  heirs  to  the  ufe  of  the  depofi- 
tions  therein  at  any  trial  at  law,  and  defendant  to  do  the 
fame,  and  plaintiff  to  have  recourfe  to  the  rolls  &c.  of  the  manor, 
and  have  copies,  paying  for  the  fame,  and  as  many  to  be  pro- 
duced at  a  trial  at  plaintiff's  cofts  as  plaintiff  required.  Fin* 
R.249.  Pafch.  28  Car.  2.  Draper  v.  Zouch. 

6.  A.  having  two  copyholds  within  the  fame  manor,  cut  tint-  *)"*.  665. 
.  her  on  one,  and  repaired  the  other  with  it ;  the  lord  had  brought  Cltcd  S'^ 

ejedment  *nd  a  verdidt  for  the  forfeiture.  A.  is  relieved  Prcc.  57^ 
again  ft  the  forfeiture,  but  ordered  to  pay  cofts  both  at  law  cites  s.  c. 
and  here.     2  Vern.  R.  537.  pi.  481.  Hill.  1705.  Nafti  v.  E.  ^Vi 

of  Derby.  only  a  mis- 

take whether  the  fteward  or  the  woodman  mould  let  out  the  timber. 

[  *53  3 

7.  A  tenant  by  copy  letting  a  copyhold  tenement  fall  down  a  Vera.  664. 
after,  repeated  admonitions  and  prefentments  of  the  jury  of  p*.59°- 
the  wafte  for  feveral  years  together,  and  the  copyhold  being  J?ol*  ^1?l°* 
feifed  for  a  forfeiture,  brought  a  bill,  but  Lord  Harcourt  Higford. 
would  not  relieve  him,  becaufe  on  thefe  circumftances  it  was  sc-  f«y* 

3uaJ  tq  voluntary  wafte.   Ch.  Prec.  574.  cites  it  at  the  Cafe  f^ ^f* 
Con  V.  Hickford.  court  to  pay 

cofts,  and  to 
repair,  hut  he  not  repairing  the  bill  was  difmiflcd.  Equ.  Abr.  12 1;  pi.  20.  S.  C.  fays 

that  after  fix  feveral  prefentments  upon  him  to  repair  it,  and  an  entry  by  the  lord  for  the  forfeituse 
be  brought  an  ejectment ;  and  when  upon  the  trial,  a  rule  was  entered  into  by  confent,  and 
made  a  rule  of  court,  that  upon  payment  of  4  L  to  the  lord  for  his  cofts,  (which  were  not  a  4th 
part  of  the  cofts  he  had  put  the  lord  to)  and  putting  the  eftate  into  repair,  he  mould  be  admitted  to 
it  again,  yet  he  never  complied  with  the  rule,  nor  made  any  offer  of  cofts  to  the  lord,  but  inftead 
of  that  brought  another  ejectment,  and  was  nonfuited  ;  and  now,  after  9  or  1  o  years  time  more, 
brings  his  bill,  and  had  been  feveral  times  amerced  for  not  appearing  at  the  court,  and  refufed 
to  do  fealty,  cither  upon  oath,  (or  being  a  Quaker)  upon  affirmation,  and  upon  thefe  circumftances 
Lord  Keeper  declared  he  ought  to  have  no  relief,  or  if  he  were  to  be  relieved,  yet  it  mud  be  upon 
payment  to  the  lord  of  all  his  cofts,  and  putting  the  eftate  into  good  repair,  which  would  be  more 
charge  to  him  than  his  intcreft  in  the  eftate  would  be  worth,  having  only  an  eftate  for  life  therein, 
tnd  difmifled  the  bill,  but  with  cofts  ;  and  Lord  Keeper  like  wife  declared,  that  though  this  were 
.   Si  voluntary  wafte  and  forfeiture,  (againft  which  it  was  objected  this  court  never  gave  relief)  yet  he 

thought 


thought  the  rales  of  canity  not  foftrift,  b«t  that  relief  might  even  be  given  agtinft  voluntary  wife 
•ad  forfeiture. 

Cb.  ftec  8#  Forfeiture  by  a  quaier  for  not  doing  fuit  and  fervid  was 
i*j*Ji*gto  relieved.  Cited  2.  Vera.  664.  pi.  590.  Mich.  17 10.  as  the 
frrearfealt}  Cafe  of  Cudmore  v.  Raven. 

vat  relieved 

4a  the  cbcnifhftannc  of  the  cafe,  cites  it  at  the  cafe  of  Edmore  v.  Craven. 

9.  Copyholder  made  lea/is  not  warranted  by  the  euflom,  an  & 
worked  a  quarry  of  fione  without  a  licence,  and  died,  having  on 
his  marriage  furrendered  to  the  ufe  of  himfelf  for  life,  with 
remainder  to  bis  firft  and  other  fins  in  tail  male,  remainder  to 
himfelf  in  fee,  but  no  admittance  was  made  on  fuch  furrender. 
Afterwards  his  fon  and  heir  cut  down  trees,  and  inclofed  fome  of 
the  land,  not  with  {landing  feveral  admonitions  from  the  lord, 
who  brought  his  ejectment,  and  bad  a  verdifl  as  for  a  forfeiture* 
On  a  bill  brought  by  the  copyholder  for  relief,  Lord  Maccles- 
field was  clear,  that  there  was  no  foundation  for  equity  to  in* 
terpofe;  that  making  z.leafe  for  years  without  licence  was  a 
forfeiture,  as  it  was  a  determination  of  his  will,  and  though  the 
tordjbould  refufe  to  grant  fuch  licence,  yet  the  tenant  has  no 
remedy,  nor  would  this  Court  compel  the  lord  to  grant  fuch 
licence ;  that  the  cuftoms  are  in  the  nature  of  the  Imitation  of  an 
efiate  which  determines  on  the  breach  of  them,  that  unleft 
there  were  fome  equitable  circumfiances  in  this  cafe,  this  court 
cannot  interpofe,  which  would  be  to  repeal  and  deftroy  the 
law.  Qu  Prec.  568.  pi.  347.  Trin.  1721.  Sir  H.  Peachy  v„ 
D.  of  Somerfet, 

10.  In  cafe  of  non-payment  of  rent  or  fine,  Chancery  may  re* 
lieve  a  copyhold  tenant;  for  the  eftate  in  fuch  cafes  is  but  iri 
nature  of  a  fecurity  for  thofe  furns,  and  the  lord  may  be  re- 
compenfed  in  damages ;  per  Lord  Macclesfield.  Ch.  Prec* 
572.  Trin*  1721.  in  Cafe  of  Sir  Hen.  Peachy  y.  Duke  of 
Somerfet. 

1 1.  A.  a  copyholder  by  furrender  is  to  be  only  tenant  for  life9 
then  tohisfirjl  and  other  fins  in  tail  male  fuccejjively,  remainder 
to  himfelf  in  fee,  but  no  admittance  is  made  on  fuch  furrender.  A* 
commits  a  forfeiture;  it  was  held  clearly,  that  A.  continued, 
and  was  to  be  confidered  as  abfolute  tenant  to  the  lord,  and 
though  A.  having  a  fin  was  but  a  truftee  for  him  of  the  in- 
heritance of  thefe  lands,  yet  the  whole  inheritance  quoad  the  lord 
was  in  J.  and  any  ad  of  forfeiture  done  by  A.  would  bind 

C  154  ]  the  inheritance,  becaufe  there  muft  be  always  fome  tenants 
to  anfwer  for  the*  whole;  but  if  there  had  been  an  admittance 
%  of  A.  for  life,  and  of  the  fon  in  remainder,  becaufe  they  coma 
as  it  were  by  two  diftindt  grants  from  the  lord  himfelf*  thtf 
a&s  of  the  one  will  not  affect  the  other;  but  till  there  is 
an  admittance  on  fuch  furrender,  the  lord  is  not  bound  to? 
take  notice  of  it,  but  the  tenant  has  the  fame  eftate  as  before 
to  all  intents  and  purpofes,  and  the  rather,  becaufe  the  lord 
has  no  means  to  compel  him  to  com  in  a*d  be  admitted  on  fucb 

furrender, 
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surrender,  but  if  the  fin  Jbonld  bring  a  bill  again/1  if.  and  the 
lord)  to  compel  an  admittance  purfuant  to  fueb  furrender^  it  might 
come  then  to  be  confidered,  how  far  this  forfeiture  of  the 
father's  fliould  affed  the  fon.  Ch.  Prec.  472.  Trin.  1721. 
Sir  H.  Peachy  v.  D.  of  Somerfet. 

(E.  d.  a)    Forfeiture.     How  to  be  proved. 

I.  pfOR  a  lord  of  a  manor  to  avoid  a  copyhold  eftate  for  a 
*  forfeiture  by  making  of  a  leafe  of  his  copyhold  land, 
contrary  to  the  cuftom,  there  ought  for  to  be  very  direff,  and 
certain  proof  made  of  a  certain  leafe,  with  a  certain  beginning 
and  ending  with  it,  and  fo  in  like  manner  of  any  other  thing 
fuppofed  to  be  afted  and  done  by  a  copyholder,  and  contrary 
to  the  cuftom  of  the  manor,  thereby  to  make  a  forfeiture  of 
his  copyhold  eftate  5  this  muft  all  appear  certainly  to  the 
Court,  and  the  oath  of  a  granger  mqde  in  tbe  lord's  court  to  this 
purpofe,  (hall  not  be  ofany  force  or  effecSt  to  prove  a  forfei- 
ture, efpecially  when  the  eppy holder  ftill  continues  in  pof- 
feffion,  and  fo  dies  feifed  of  his  copyhold  eftate,  and  this  never 
came  in  queftion  till  after  his  death  5  and  if  fuch  a  prefent- 
ment,  as  this  was,  in  the  lord's  court  (hall  be  allowed  of, 
upon  fuch  an  oath  made  by  a  ftranger,  as  to  make  a  forfei- 
ture of  a  copyhold  eftate,  every  copyholder  then  might  be  in 
continual  danger  to  lofe  his  copynold.  Bui  ft.  189,  190. 
Pafch.  10  Jac.  Hamlen,  als.  Lord  Montague's  Cafe. 

2.  The  Court  did  alfo  clearly  agree,  that  if  the  copyholder 
did  promife  for  to  make  fuch  a  leafe,  and  it  is  not  proved  in 
fa&o,  that  he  did  make  the  fame,  this  is  no  caufe  for  to  make 
a  forfeiture  of  his  copyhold  eftate.  Bulft.,  190.  Pafch.  10  Jac 
Hamlen  v.  Hamlen. 

[F.  b]     What  Thing  will  be  an  Extinguijhment 

of  a  Copyhold.  «£«* 

infbLjto, 

[r.  ITPHE  fevtrance  of  tht  freehold  and  inheritance  of  the  land,  Mjk  »• 

A    held  by  copy  of  the  manor  does  not  extinguifh  or  c  B*?£ \!J 
determine  the  copyhold  eftate,  for  the  cuftom  hath  eftablifhed  resolution. 
his  eftate,  fo  that  the  lord  cannot  oufthim  fo  long  as  he  pays  — -4*fcp- 
and  performs  his  cuftoms  and  fervices.    Co..  2.  Lane  17.  re>  *a"  ^Jj^ 

folved.1  B.ILio 

Cafe  of 
Melwich  and  Later  S.  P.  refolved.  Cro.  E. 103.  pi.  10.  S.  C.  &  S.  P.  refolded.  The 

lord  by  this  ad  cannot,  without  the  concurrent  aft  of  the  copyholder  himfelf,  determine  the 
eftate  and  intereft  which  the  copyholder  has  in  his  copyhold,  and  therefore  the  r  -    -1 

teverance  of  the  freehold  and  inheritance  of  the  land  holden  by  copy  of  court  roll  L  55  J 
(being  done  by  the  ad  of  the  lord}  doth  not  determine  the  copyholder's  eftate,  or  extinguifh  the 
Copyhold ;  for  although  that  the  eftate  of  the  copyholder  be  but  an  eftate  at  will,  via.  Ad 
voluntatem  dotnini  fecundum  confuetudinem  manerii,  yet  cuftom  has  fo  eftablifhed  the  eftate  of 
the  copyholder,  that  he  is  not  removable  at  the  will  of  the  lord,  fo  long  u  he  performs  the  cut* 
tomj  and  fervices.— Supplement  to  Co.  Comp.  Cop.  73.  f.  8.  cites  2  Rep.  17  in  Lane's 
Cafe,  and  4  Rep.  %x  Brown's  Cafe.  If  tbe  copyholder  will  join  with  the  lord  in  a  deed  of 

feoffment 
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feoffment  of  the  manor,  there,  by  that  aft  of  them  both,  the  copyhold  U  extioft,  at  it  was  (aid 
by  the  Lord  Anderfon.  Cb.  J.  Pafch.  24.  Eliz.  C.  B.  Supplement  to  Co.  Comp.  Cop.  73.  f.  $. 

Gouldfb.  r 2.  If  a  copyholder  in  fee  accepts  a  leafe  for  years  of  the  fame 

!.4p?agreed  ^an^from  x^e  ^r^>  this  determines  his  copyhold  eftate.  Co.  2» 
by  the        Lane  16.  b.  17.  refolved.] 

court,  and 

all  the  ferjeants.  S.  P.  agreed  per  tot.  Cur.  Godb.  it.,  pi.  16  Pafch.  14  Elit.  C.  B.— — 

S.  P.  faid  Arg.  to^have  been  adjudged.  Cro.  J.  84.  pL  8.  Mich.  3  Jac S.  P.  by  Dodridge 

J.  3  Bulft.  81.— Bulft.  32.  S.  P.  per  tot.  Cur.  Anon. 4  Rep.  31.  a.  b.  pi.  a*-  Mich. 

18  &  19  Elta.  S.  P.  accordingly.— —And  it  ia  all  one  as  if  the  copyholder  had  accepted  imme- 
diately a  leafe  for  years  of  his  copyhohl,  as  was  adjudged  in  Hyde's  Cafe ;  for  the  reafon  in  boda 
cafes  is  the  fame,  viz.  that  copyhold  intereft  and  eftate- for  years,  cannot  be  in  one  and  the  dune 
pcrfon,  and  at  one  and  the  fame  time,  of  one  and  the  fame  land,  without  confounding  the  led ; 
and  befides,  they  are  of  divers  natures,  and  cannot  ftand  together  in  one  and  the  fame  perfon. 

a  Rep.  17.  a.  refolved. Gilb.  Treat,  of  Ten.  aoq.  cites  S.  C.  and  lays,  that  by  the  Came 

reafon  a  releafe  upon  that  Ieife  will  pafs  the  freehold  and  inheritance  to  him. Ibid,  fays  that 

though  by  taking  a  leafe  for  years  the  copyhold  is  determined,  yet  he  may  grant  it  by  copy  to 
another ;  and  if  the  copyhold  afterwards  comes  to  the  lord's  hands,  and  he  aliens  the  manor  by 
fine  Sec  the  alienee  may  regrant  it. 

Le.  170.  [3.  So  if  there  fee  a  copyholder  in  fee  of  lands,  and  the 

£ikch37Qo  *ord  leafet  to  another  for  years*  who  ajpgns  over  the  term  to  the 
ic  31  Eli*,  copyholder*  this  extinguishes  his  copyhold  eftate,  for  this  is  all 
c.  B.Smith  one  as  if  he  had  accepted  this  leafe  from  the  lord  hunfel£ 

s.  CMd     Co' 2m  Lane  *7-  refolved.] 

accordingly.  * 

And  191.  pi.  827.  S.  C.  adjudged;  for  both  the  interefts  cannot  be  in  the  fame  perfoa 
Simul  St.  Semel,  and  confequcntly  one  of  them  muil  be  determined,  which  mull  of  neceflhy  be 
the  cuAomary  eftate ;  for  the  eftate  at  common  law  cannot  merge  in  that,  and  when  common 
law  and  cuftom  come  together,  and  the  one  or  the  other  muft  neceflarily  have  prerogative,  and 

ftand,  the  common  law  fhall  be  preferred  and  take  place  before  the  cuftom. Gouldfb.  34. 

pl.  9.  S.  C.  adjornatur. By  acceptance  of  a  leafe  for  years  by  the  copyholder  the  copyhold 

it  txtinSt ;  agreed  per  tot.  Cur.  Godb.  11.pl.  16.  Pafch.  24  Eli*.  C.  B. 

4.  C  pur  chafed  a. copyhold  of  A.  to  bimfelf,  his  wife,  and  cbildf 
for  their  lives,  and  afterwards  J*  granted  a  leafe  of  the  fame  lands 
to  B.  for  bis  life y  with  livery  of  feifin,  referving  a  rent,  and 
-  after  that  levied  a  fine  of  the  faid  premiffes  io  C.  who  accepted  the 
rent  ofB.  The  queftionwas,  if  the  copyhold  was  extinguish- 
ed ?  1).  30.  b.  pi.  207.  Hill.  28  H.  8.  in  Cane.  Coinpton  v. 
Brent, 

$.  The  lord  devifed  [demifed]  a  copvhold  to  C.  for  life,  and 
after  pafftd  the  freehold^  and  foil  thereof  by  livery  of  feifin  thereof 
to  B.for  life,  referving  a  rent,  and  then  by  fine  levied  doth  grant 
the  faid  land  to  the  faid  Cm  (come  ces  que  il  ad  de  fon  done  &c.^ 
And  C.  accepteth  the  faid  rent  of  B.  and  thereupon  it  wasquet- 
tioned,  whether  or  no  the  copyhold  of  C.  were  gone  in  con- 
ference.    Gary's  Rep.  8.  cites  28  H.  Pafch.  248.  D.  30. 

6.  If  a  copyholder  joins  with  his  lord  in  a  feoffment  of  the  manor, 
the  copyhold  is  thereby  extinft ;  agreed  per  tot.  Cur.  Godb. 
II.  pl.  16  Eliz.  C.  B.  Anon. 
•  Godb;  j.  Tenant  by  copy  took  a  leafe  for  21  years  of  the  manor;  Shute 

itidfVs 7*  Baron  held,  that  upon  the  expiration  of  the  21  years  the 
and  89  Eliz.  copyhold  is  not  determined ;  for  though  the  copyholder  has 
is.  P.  but  only  an  eftate  at  will  at  the  common  law,  yet  he  has  an  eftate 
Chdjr  beid  °*  *n'ie"tance  by  t'lc  cuftom  of  the  manor,  which  is  not  deter- 
that  m  fuch  mined  by  the  acceptance  of  the  leafe  for  years ;  for  *  if  a  fur- 
render 
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Fender  is  made  of  a  Copyhold  into  the  hands  of  the  leflee  cafe  the 
for  years,  to  the  ufe  of  the  leflee  for  years,  and  his  heirs,  and  copyhold 
the  years  expire,  yet  he  fhall  have  admittance  to  the  copy-  fo^f,111^! 
hold.  Sav.  70,  71.  pi.  146.  Pafch.  25  Eliz.  inScacc.  Anon,     tateinthe 

copyhold  is 

not  of  right,  but  an  eflate  at  will,  though  cuftom  and  prescription  had  fortified  it.- S.  P. 

Arg.  faid  to  have  been  adjudged.  Cro.  J.  84.  pi.  8. Godb.  tot.  pi.  1 1 7.  Mich.  28  and 

29  Eliz.  C.  B.  Wray  faid  it  had  been  refolved  by  good  opinion,  that  if  a  copyholder  accepts* 

kafe  for  years  of  the  manor,  the  copyholder  is  txtintt  for  ever. Supplement  to  Co.  Comp. 

P°P«  73*  £  8.  S.  P.— —Cro.  E.  7.  pi.  5.  Trin.  34  Eliz.  C.  B.  Anon.   Mead  faid  it  was  adjudged 

in  Newport's  Case,  that  by  taking  a  lcafe  of  the  manor  the  copyhold  wasextinft. Mo. 

*^5"  pl«  8S°-  Mich.  a6.  Eliz.  S.  P.  the  court  held  the  copyhold  gone  forever,  and  that  the  leflor 
being  lord  (hall  gain  it  after  the  leafe  to  himfelf ;  and  Meade  I.  cited  it  as  adjudged  in  C.  B.  Hide 
v.  Newport.  4  Rep.  31 .  b.  24.  cites  Pafch.  1 7  Elie.  Hide's  Cafe  adjudged  that  the  copyhold 

has  no  continuance;  but  fays  it  was  refolved  in  the  fame  cafe,  that  fuch  leflee  may  regrant  the 
copyhold  again  to  whom  he  will,  for  the  land  was  always  demifed  or  demifable. 

8.  If  a  copyholder  fues  execution  of  afiatute  againjl  the  lord  of  Gilb.  Treat, 
the  manor,  and  hat  the  manor  in  execution,  and  afterwards  levies  of  Ten.  287, 
the  debt,  his  intereft  in  the  copyhold  remains  ;  per  Mdnwood  J8*  "n" 
Ch.  B.  Sav.  71.  pi.  146.  Pafch.  25  Eliz.  in  Scacc.  Anon.        fays 'that  the 

'conufee  be- 
ing lord  for  the  time  may  make  voluntary  grants  of  his  own  copyhold  lands  as  well  as  of  others 
that  come  into  his  hands;  for  though  they  are  not  copyholders  (nor  are  they  (o  when  copyholds 
cfcheat)  yet  they  have  copyhold  lands  that  have  been  demifable  time  out  of  mind. 

9.  The  lord  granted  the  freehold  of  a  copyhold  to  a  flranger\  for  the 
the  copyholder  heing  in  pofleffion  releafed  to  the  grantee  all    ™*™& 
his  right  in  the  land;  per  Anderfon  Ch.  J.  this  does  not  ex-  copyhold 
tinguifli  th«  copyhold.     Cro.  E.  2*.  ph  2.  Trin.  25  £liz»  and  the 
C.B.  Anon.  no?uken 

away.  Cro. 
J.  1 26.  Lafhmer  v.  Avery.  Gilb.  Treat,  of  Ten.  304.  cites  S.  C.  and  the  fajne  diverfity.  — - 

Otherwife  if  it  had  been  to  the  copyholder  himfelf.  Cro.  E.  24.  pi.  3.  Hill.  26  Eliz.  C.  B. 
Ssockbridge's  Cafe. Supplement  to  Co.  Comp.  Cop.  73.  f.  8.  cites  S.  C. 

10.  Hufiand  and  wife  copyholders  to  them  and  their  heir* ;  the  Co.  Comp. 
hufband  for  money  obtains  an  eftate  of  freehold  to  him  and  his  g^Jf '  £ 
wifi,  and  the  heirs  of  their  bodies.     The  baron  died,  leaving  J — Gilb. # 
ijfu*\  the  wife  entered)  and  fuffered  a  common  recovery.     The  £rcat"  j£ 
beir  fntered  by  theftatute  of  11  H.y.  and  agreed  that  his  entry  ^'5.  cl 
was  lawful,  for  that  the  copyhold,  by  the  acceptance  or  the 

new  eftate,  was  extinguifhed.  Cro.  E.  24.  pi.  3.  Hill.  26  Eliz. 
C.  B.  Stockbridge's  Cafe.  ■ 

X  f.  A  copyholder  in  fee  took  a  leafe  for  years  of  the  manor,  s.  P.  cited 
Refolved  the  copyhold  was  extin<St  for  ever,,  and  not  only  asadiudged 
during  the  leafe.    Mo.  185.  pi.  330.  Mich.  26  and  27  Eliz.  £*£ h\*7 
Hide  v.  Newport.  Hydcr's 

Cafe4.Rcp. 
31.  b.  in  pi.  14.  S.  C.  cited  per  Cur.  a  Rep.  17.  as  adjudged  j  for  the  copyhold  eftate 

and  intereft  for  years  of  one  and  the  lame  land  cannot  ftand  Omul  and  femel  in  one  and  the  fame 
pcrfon,  at  one  and  the  fame  time,  without  confounding  the  lefs ;  and  likrwife  they  are  of  diverfe 
natures,  for  which  reafonalfo  they  cannot  ftand  together  in  one  and  the  lame  pcrfon. 

12.  Copyhold  lands  demifed  to  3  fitters,  habend.  to  them  Gilb.  Treat. 
for  their  lives  fuccejftve ;  thefirfi  accepted  a  leafe  to  herfelf  re-  ^J/^c. 
.fnainder  to  her  hufbandi  and  another  remainder  to  the  id  filler*  and  fays 

Vol.  VI.  N  The 


that  this  The  2d,  agreed  to  it  in  pais  4  daies  after;  per  Shute  J.  it  n 
judgment  no  gOC(j  agreement,  becaufe  afterwards,  but  had  it  been  at 
gitcn'and  t'1e  making  the  leafe  it  had  been  a  full  extinguishment ;  per 
the  firft  Clench  J.  the  entry  of  the  youngeft  is  lawful  notwithftand- 
pointbe  ing  the  life  of  the  eldeft,  but  Gaudy  J.  contra,  and  judgment 
l^nedlfor"  Jgain.ft  the  yo™ger.    2  Le.  73.  pi.  97.  Trin.  28  Eliz.  U.  R. 

if  her  copy-  Curtis  V.  Cottle, 
hold  cftate 

-were  cxtinft  by  acceptance  of  the  remainder,  then  to  be  Cure  her  entry  was  not  lawful,  and  if  it 
were  not  determined,  yet  it  was  held  the  younger  fitter's  remainder  could'not  take  place,  becaufe 
.-  -1   according  to  Podokr's  Cass,  the  remainder  was  not  to  commence  till  after  the 

L  *  5  7  J  eilate  for  life  ended  ;  fed  quaere  farther,  whether  the  youngeit  filler's  remainder  be 
not  in  this  cafe  deftroyed  ?  for  the  eilate  for  life  of  the  elded  fiftcr  is  utterly  gone  ;  for  the  lord 
having  made  a  leafe,  can  take  no  advantage  of  the  forfeiture,  and  then  the  remainder  not  com* 
mencing  when  the  particular  eflate  ends,  it  feems  it  can  never  commence,  for  there  is  as  much 
reafon  to  deflroy  contingent  remainders  of  copyholds,  as  freehold  cilates,  and  this  is  not  like 
the  cafe  where  the  lord  feifes  the  particular  eftatc  as  a  forfeiture,  for  there  it  remains  (as  it  feems) 
to  fupport  remainders. 

1 3.  Wherefoever  a  copyhold  is  become  hot  demifeable  by  copy% 
by  the  a&  of  the  lord,  by  the  aft  of  the  law,  or  by  the  a£l 
of  the  copyholder  himfelf,  it  is  extinguifhed  for  even  Cq. 
Comp.  Cop.  66.  f.  62. 

14.  If  a  copyholder  with  licence  makes  a  leafe  for  year  r  to  a 
eilherjlranger,  or  without  licence  makes  a  leafe  for  years  to  the  land, 
the  copyhold  is  not  hereby  extinguifhed,  and  yet  it  is  not 
demifeable  by  copy.    Co.  Comp#  Cop.  66-  f„  62* 

15%  So  if  a  copyholder  intermarries  with  a  feme  feign  or  efr, 
this  is  a  fufpenfion  only  of  the  cppyhold,  but  no  extinguilh* 
nient.    Co.  Comp.  Cop.  66.  f.  62. 

16.  So  if  the  interruption  be  tortious \  as  the  lord  be  diffeifed, 

and  this  difleifor  feifed  5  or  if  the  land  be  recovertdy  by  falfevcr* 

dicl,  or  erroneous  judgment^  and  alter  the  land  is  recontinuedy  it 

is  not  extinguished  but  may  be  granted  again  by  copy,  for 

lion  valet  impedimentuin  quod  de  jure  non  (brtitur  effe&um, 

&  quod  contra  legem  lit,  pro  infe&o  habetur.     Co*  Comp. 

Cop.  66.  f.  62. 

S.  P.  The  1 7.  A  feme  fole  was  lady  of  a  manor,  to  which  were  divers 

commm  re-    copy  holders,  one  of  the  copyholders  did  marry  with  the  frigqerefs 

'totfojft*    °f  t!ie  manor.     It  was  the  opinion  of  thejuftices,  that  the 

of  themfilva  intermarriage  was  only  a  fufpenfion  of  the  copyhold,  and  not 

Jar  life,        an  extinguishment  of  it.     But  afterwards  they  joined  in  }uffcr~ 

©*r/atid      ing  a  common  recovery  of  the  land,  and  upon  that  their  ac*  it 

it  was  held    was  refolved,  that  the  copyhold  was  extinguifhed*     Supple* 

by  Ander-     ment  tO  Co.  Conjp.  Cop.  73.  f.  8.    AllOtt. 
fon,  Mead,  » ■  r  r     '  ■* 

and  Periam, 

that  the  copyhold  was  extinft,  for  by  the  recovery  the  baron  had  gained  an  eftate  of  freehold,  but 

they  all  held  that  by  the  intl* marriage  it  was  only  Juftcnded.  Cro.  tl.  7.  pi.  5.  Trin.  14  Elir.  C.  Bi 

Anon.    Gilb.  Treat,  of  Ten.  s38.  cites  S.  <..  for  by  fuffering  the  recovery  the  lands  were 

conveyed  by  common  law  conveyance,  aud  io  the  cuilora  was  broke. 

8  Rep.  63.  18.  The  queen  feifed  of  the  manor  of  Z>.  made  a  leafe  thereof 
b.  Swain's  for  years  to  J.  5.  excepting  the  treesm     King  James  granted  the 

•Hie'cttatc    Tevcrfim  to  tht  ph*ntiffi  X^Q  cufiom  of  the  manor  was,  that  a 
•f  acopyw     cofyhelder  -of  the  manor  might  top  and  lop  trees.  .  The  defendant 

being 


being  a  Copyholder,  cut  trees  for  firewood,  for  which  tref-  holder  that 
pafs  was  brought ;  refolved,  that  the  aftion  did  not  lie,  be-  comes  in 
caufe  the  copyholder  was  in  by  the  cuftomj  which  was  para-  ^  * ™"n" 
mount  the  exception  of  the  trees  in  the  Uafe,  and  the  exception  is  not  <Uriv~ 
fhould  not  hinder  the  cuftom,  although  the  copyholder  came  ^  out  of  the 
to  his  eftate  after  the  exception.  Mo.  811.  pi.  1098.  1  Jac.  (^  °J  {{£ 
Swain  v.  Beckett.  lord  of  the 

manor,  for 
be  is  only  an  tnftniment  to  make  the  grant,  but  the  cuftom  of  the  manor  after  the  grant  made 
cftabliflies  and  makes  it  form  to  the  grantee,  fo  that  though  the  grant  be  new,  yet  the  title  of  the 
copyholder  i* ancient,  and  fo  ancient  that  this  by  force  of  the  cuftom  exceeds  the  memory  of  man 

and  fuch  grantee  mall  have  tjlovcrs  ££c.  to  which  the  copyholders  before  were  intitlsd. — 

Copyholder  that  comes  in  by  voluntary  grant  (hall  not  btfubjc8  to  the  charges  or  incumbrances 

of  the  lord  before  the  grant.  8  Rep.  63.  b.  in  Swain's  Cafe. BrownTow  231,  232.  S.  C. 

adjudged. Supplement  to  Co.  Com  p.  Cop.  72.  cites  S.  C.  and  the  Lord  is  but  an  inftru- 

inent  to  make  the  grant. Gilb.  Treat,  of  Ten.  193.  cites  S.  C.  accordingly  ;  and  there- 
fore if  copyholders  have  ufed  to  have  common  in  the  lord's  wafte  or  eftovers  in  his  wood,  or  any 
other  profit  apprender  in  any  other  part  of  the  manor,  and  the  lord  alien  the  wafte  or  wood  by 
feoffment  or  fine,  and  then  grant  an  eftate  by  copy,  the  copyholder  may  take  the  profits  in  the 
lends  of  the  alienee,  for  the  cuftom  unites  the  incident  to  tne  principal,  as  to  the  copyholder 
who  claims,  paramount  the  feverance.  If  the  alienation  be  by  fine,  and  he  does- not  claim  within 
A  years,  it  feeras-he  is  barred.  This  proves  that  the  copyholder  claims  by  cuftom,  not  by  the  lord, 
tor  if  he  did  the  feoffment  would  bar  him  of  his  common. 

19.  If  there  be  lejfeefor  lifey  the  remainder  for  Vfe  of a  copy-  [    153  J 
bold j  and  the  ift.  tenant  for  life  purchafetb  the  freehold  of  the 
copyhold  and  afterwards  levieth  a  fine  thereof  and  5  years  pafs9 

it  was  adjudged,  that  in  the  cafe  by  the  fine  levied  the  copy- 
hold was  not  gone  nor,  deftroyed,  and  that  this  fine  was 'not  a 
bar  to  him  who  was  in  remainder  in  life  of  the  copy  hold.  Supple- 
ment to  Co.  Comp.  Cop.  73.  f.  8.  Mich.  9  Jac.  in  C.  B.  ad- 
judged accordingly. 

20.  In  ejedione  firms  brought  by  W.  B.  againft  R.  H.  for  Jo-  4»-  Ble- 

land  in  P.  upon  a  leafe  made  by  J.  B.  upon  a  fpecial  ver^idi  Humber-V# 

found,  it  was  refolved,  that  when  a  copyholder  bargains  and  ftone,  s.  C. 

fells  his  copyhold  to  the  lord  of  a  manor  which  has  the  manor  in  adjudged, 

leafe  for  years,  that  thereby  the  copyholdeftate  is  extinguifhed.  *"  {jjjj^ 

Hutt.  65.  Trin.  19  Jac.  Blemmerhaffet  v.  Humberftone.         was  extin- 
guifhed ; 

for  though  a  copyholder  cannot  transfer  to  another  but  by  confent  of  the  lord,  and  turrender  in 
court,  and  admittance,  yet  he  may  rcleafe  to'  the  loid,  becaufc  this  is  no  prejudice  to  the  lord. 
for  at  common  law  he  is  only  tenant  at  fufferance. 

2f.  A  copyholder  ba*$a'ned  and fid  his  copyhold  eftate  to  the  win.  66*. 

lifjee  of  the  manor ;  refolved,  that  the  copyhold  eftate  is  ex-  Pafch.  21 

tinguifhed.   Hutt.  65.  Trin.  19  Jac.  Blemmerhaffet  v.  Hum    ^J^*" 

berftone.  Hanfon," 

s.  a— 

jo.  41.  pi.  t.  Blcverhaflet  v.  Humberftone,  S.  C.  and  the  whole  court  agreed  that  this  was  an 

extinguifhment  of  the  copyhold. Hutt.  65.  S.  C.  fays  it  was  agreed  here,  that  thiscopyhold 

is  not  fo  extinct  but  the  lord  (which  is  the  leflee  for  years)  dominus  pro  tempore  may  grant  it  de 
novo  by  copy.  ■■  Gilb.  Treat,  of  Ten.  284,  «8.5.  cites  Sy  C.  &  S.  P.  for  the  leflee  is  lord  of 

the  manor,  and  fo  the  lands  are  always  demifable  by  copy,  «nd  that  there  can  be  no  difference 
between  this  cafe,  and  where  the  manor  is  conveyed  away,  together  with  the  copyhold,  at  one 
and  the  fame  time. 

ifr..  If  a  copyholder  rekafes  to  the  lord  it  is  an  extinguish- 
sent  of  the  copyhold*  though  it  be  contrary  to  the  nature  of 

N  2  areleafc 
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a  releafe  to  giver  a  poflefllon ;  per  Hobart  Ch.  J.  Hutt.  65* 
Trim  19  Jac.  in  Cafe  of  BlemmerhafTet  v.  Humberftone. 

23.  //•  8.  was  feifed  of  the  manor  of  Chinckford  in  Eflex  in  fee % 
and  built  a  new  houfe  there,  called  Lorrimore,  and  granted  the 
cufiody  thereof  to  Sir  John  Gates  for  life,  by  the  word  c once fUmus, 
with  the  clofe  called  Scales,  being  parcel  of  the  copyhold  of  the  fat  J 
manor ,  but  without  reciting  that  it  Was  copyhold,  and  this  was 
for  exercifing  his  faid  office.  The  king  died.  Sir  John  Gates 
died  ;  then  Queen  Mary  granted  the  faid  manor  in  fee  to 
Sufan  Tongue,  who  leafed  the  manor  for  years  to  one  Leef 
and  he,  before  the  expiration  of  his  leafe,  granted  this  clofe 
to  Robert  Lee  in  fee,  according  to  the  cuftom  of  the  manor; 
Robert  Lee's  leafe  expired,  and  Robert  Lee  leafed  it  to  Field, 
the  plaintiff,  at  will,  and  the  defendant,  as  heir  to  Tongue, 
entered  &c.  The  queflion  was,  whether  the  grant  of  the  king, 
without  reciting  that  this  clofe  was  copvhold,  had  extin- 
guished the  copyhold  cuftom,  or  not,  ana  enfranchifed  the 
clofe  ?  Newdigate  J.  held  the  copyhold  deftroyed,  but  Gtyn 
Ch.  J.  held,  that  it  was  only  fufpended  during  the  life  of  Sir 
John  Gates  the  patentee,  and  judgment  by  Glyn  Ch.  J.  and 
Warburton  was  given  for  the  plaintiff.  2  Sid.  17.  35.  81. 
I37.  Hill.  1658.  B.  R.  Field  v.  Boothby. 

24.  If  A.  is  tenant  in  tail  of  a  copyhold,  and  it  is  found  that 
by  the  cufom  it  cannot  be  barred  but  by  feifure  of  the  lord,  &  non 
aliter  nee  alio  modo,  and  A.  accepts  a  feoffment  of  his  copyhold 
lands  from  the  lord  that  has  the  inheritance,  and  then  makes 
*a  feoffment  thereof,  and  then  levies  a  fine  with  proclamations, 
and  fuffers  a  common  recovery,  the  copyhold  fs  fufpended, 
but  not  deftroyed,  quoad  his  iflue ;  but  if  A.  afterwards  levies 
a  fine  of  the  land,  though  the  copyhold  intereft  cannot  pafs, 
yet  it  may  be  barred  and  extinguifhed  by  the  fine.  Adjudg- 
ed. Cart.  6.  22,  23.  Sec.  Pafch.  17  Car.  2.  C.  B.  Taylor  v. 
Shaw, 

(,S9   3       25*  Tenant  for  life  of  a  manor  with  power  to  mate  leafes  makes 
rcem.         a  leafe  0f  a  copyhold^  this  deftroys  it  for  ever;  per  Holt  Ch.  JL 

pi?P6la°.  Lon*  Ray^-  ReP-  27°-  Mich-  9  w*  3-  in  Cafe  of  Winter  v. 
s.  c.  though  Loveden. 

if*  lejee  of 

«  manor  makes  leafes  of  the  c&pykolds,  it  does  not  txtingui/k  then,  yet  when  a  hjfeeby  virtue  •[ * 
power  demifcthy  this  is  an  abfolute  definition  of  them,  becaufe  the  power  is  derived  out  of  the  ice-, 
and  fo  it  is  ail  one  as  if  tenant  in  fee-Ample  of  a  manor  made  leafe. 

26.  A.  is  a  copyholder  in  tail,  the  lord  grants  the  freehold  of 
the  copyhold  to  him  in  fee;  the  copyhold  though  intailed  is  ex- 
tin£l.     3  Wras's,  Rep.  9  Trin.  1724.  Dunn  v.  Green. 


[G.d] 
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[G.  d]     What  fhall  be  faid  <m  Extinguljhment  *f?r&«t) 

the  Incidents  of  a  Copyhold.  w fei. $io. 

[r.  ?  F  there  be  a  cuftom  of  a  manor  that  if  copyholders  for  *|OD- jgx. 

1  life  die  feifed,  their  wives  fhall  have  it  during  their  f.c*  re- 
widowhood,  and  A.  being  a  copyholder  for  life  of  a  tenement,  folved.— - 
the  lord of  the  manor  conveys  the  freehold  and  inheritance  of  the  •  Ro1^ 
copyhold  tenement  of  A.  by  the  procurement  of  A.  to  J.  S.  aftranger,  **£  *  J1" 
4 nd  to  his  heirs  during  the  life  of  A.  the  remainder  to  B.  the  wife  jac.  B.  R. 
of  A.  for  life,  the  remainder  in  fee  to  A.  and  after  A.  grants  the  ™*l\cv  y* 
remainder  to  IV.  his  fon,  and  after  B.  the  wife  of  A.  dies*  and  Haughton 
J.  takes  C,  to  wife*  and  dies  J ci fed  \  the  widowhood  of  C  is  not  J.  held, 
.extinguished  by  the  purchafe  and  conveyance  of  A.  her  huf-  that  though 
band,  for  the  freehold  being  in  J,  S.  a  ftranger,  during  the  tenement  b$ 
life  of  A.  the  eftate  of  A.  was  not  extinguished,  and  by  con-  feveredfrona 
iequence  this  excrefcent  eftate,  fcilicet  the  widowhood,  con-  the  manor 
tinues.     Hobart's  Rep,  244.  between  Howard  and  Bart  let.]      ^erty'be 

faid  to  be  a 
copyholder  of  the  manor ;  for  he  (hall  pay  his  ancient  fervices  to  the  lord  of  the  manor ;  and 
Doderidge  J.  faid,  that  the  eftate  which  the  tenant  had  at  the  time  of  his  death  is  not  a  new,  but 
an  ancient  eftate,  whereupon  it  was  adjudged,  that  the  feme  (hall  have  her  widow's  eftate.  ■  ■ 
Cro.  1.  573,  pi.  1.  Waldoe  v.  Bartlet  S.  C.  adjodged  accordingly;  for  the  cuftom  is  continued 
quoad  her,  though  the  freehold  be  fevered  from  the  manor ;  for  the  lord's  ad  (hall  not  prejudice 
the  copyholder's  eftate,  and  it  is  a  privilege  and  benefit  annexed  by  the  cuftom  to  his  eftate  that 
his  feme  (hall  have  it  after  his  death,  which  mall  not  be  deftroyed  as  long  as}hc  copyhold  eftate 
remains  undeftroyed  ;  and  the  copyhold  eftate  here  remains  not withftan ding  the  feve ranee  from 

the  freehold,  ana  not  only  as  a  privilege,  but  as  a  mere  copyhold. Ibid,  fays  it  was  refolved 

in  the  court  of  wards,  by  the  a  Ch.  J.  and  Ch.  B.  that  the  copyhold  remaine d  &c.  [this  rcfera 

to  the  cafe  in  Hob.l Palm.  in.  Walder  v  Barkley  S.  C.  adjudged And  a  difference  wag 

taken  in  the  books  between  Incidents  to  the  Tenancy,  and  Incidents  to. the  Seignory,  that  thefirft 
are  not  deftroyed  but  the  laft  are,  and  though  it  be  deftroyed  between  them  a,  yet  it  (hall  \k  in 
eflence  as  to  this  purpofe.— Jenk.  318.  pi.  1,5.  S.  C.  and  the  eftate  of  B.  hindered  the  detrac- 
tion of  the  copyhold,  and  though  by  the  feoffment  it  be  deftroyed  as  to  the  lord,  yet  it  is  not  as 
to  the  copyholder. 

[2.  So  if  A,  be  a  copyholder  in  fee,  where  the  cuftom  is  Hob.  j8i. 
for  their  wives  to  have  their  widowhood  if  the  baron  dies  feifed*  P1-  2l8- 
and  the  lord  grants  the  freehold  and  inheritance  over  to  a  ftranger ;  B^cu, V# 
this  fliall  not  deftroy  the  widowhood.  Hobart's  Reports  244.]  but  as  it  is 

put  there  it 
feemsto  intend  that  if  the  freehold  had  been  granted  in  fee  during  the  life  of  A.  it  would  not 
deftroy  the  widowhood. 

[     l6o    ] 

[3.  But  in  the  faid  cafe,  if  the  cuftom  he  that  the  wife  Jhall  be  r-  ,.»-.  -» 
admitnd  before  Jhe  Jhall  have  her  eftate*  there  Jhe  muft  lofe  itf    Fol.  511. 
becaufe  the  cuftomary  court,  which  Jhould  relieve  her*  is  gone  as  to  )TT"vT*' 
her,  becaufe  her  eftate  is  altogether  eftranged  from  the  manor,  pl°  ^  u 
Hobart's  Reports  244.  j  Howard  v« 

Bartlet  feems  to  be  S.  C.  &  S.  P.  feerns  admitted. 

4.  A.  was  lord  of  a  manor  of  whom  Black  Acre  is  held  by  »  L*-  ao8« 
copy  of  court  roll  "in  fee  according  to  the  cuftom.     A.  made  ^'J;5* 
feojFmcnt  vf  Black  Acre  to  a  ftranger.     B,  dies.     Thougji  the  Langlcy, 

N  3  feoffee 
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s.  c.  and  feoflee  has,  not  any  court  fo  that  the  heir  of  B.  cannot  he  ad* 
the  whole  mitted,  nor  the  death  of  his  anceftor  prefented,  becaufe  but 
th*  the  one  tenaBt>  y«  per  Cur.  the  copy  (hall  bind  the  feoffee  and 
copyhold  the  ceremony  of  admijjion  not  necenary  in  this  cafe,  and  the  lord 
did  remain;  by  his  own  aft  has  Iqft  the  advantages  of  fines,  beriots*  and 
wifebyfnch  other  fucb  casualties.  4  Le,  230.  pi.  364.  Mich.  29  Eli?;.  C.  B, 
prances  of  Bell  y.  Langley, 
the  lords  all 

the  copyholds  in  England  might  be  defeated,  and  if  any  prejudice  comes  to  the  lord  by  this  a£tt 
it  is  of  nis  own  doing,  and  ihali  not  be  relieved  againft  his  own  a£L  Periam  T.  held,  that  by 
this  leafe  the  lord  had  deflroyed  his  feignory,  and  loft  the  fervices  as  to  this  land ;  and  Windham, 
J.  faid  the  lord  had  deftroyed  the  cuftom  u  to  the  fervices,  but  not  as  to  the  cuftomary  ihtereft  of 
the  tenant ;  but  Anderfon  Ch.  J.  held,  that  the  rents  and  fervices  remain,  and  if  the  copyholder 
after  fuch  leafe  commit*  wafte,  it  is  a  forfeiture  to  the  lord,  and  that  will  fall  in  evidence  at 
a  trial,  though  fuch  wafte  cannot  be  found  by  an  ordinary  pre  Cent  merit,  and  the  fame  law  which 
allows  the  copyholder  his  copyhold  interen  againft  this  leafe,  will  allow  to  the  lord  his  rents 
and  fervices ;  and  he  faid,  that  the  lord  (hall  haye  the  rents  an4  fervices,  and  not  the  Icflce, 
Jut  the  reporter  (ays,  quo.d  mirum,  againft  his  own  leafe ! 

5,.  A  copyholder  had  common  by  ufqge  in  the  wafte  of  the  lord 

as  to  hismefluage  and  lands  belonging;  tbecapyhotd  comes  to  the 

lord j  who  after  grants  the  fame  to  the  copyholder  cum  pert inentiis. 

In  this  cafe  it  was  holden,  that  thefe  words,  viz.  (cum  per* 

tinentiis)  could  not  create  a  new  common,  and  the  common 

firft  holden  was  by  cuftom  annexed  to  the  cuftomary  eftate, 

and  was  abfolutely  extinguifhed.     Co.  Corap.  Cop.  73.  f,  8, 

Cilb.  Treat.      6.  If  copyhold  land  ejebeau,  the  Chief  Juftice  (aid  he  knew 

°/Ten.a86.  not  how  it  could  be  called  copyhold  land  afterwards,  unlefs 

for  they  are  {t  ^e  hecaufe  there  is  a  power  in  the  lord  to  regrant  it  as 

not  copy-    copyhold,  for  if  by  the  cuftom,  the  wife  was  dowable  of  the 

hold  in  his    jntierty  or  moiety,  and  fuch  cuftomary  copyhold  efcheats, 

*'         and  he  dies,  the  wife  lhali  not  be  endowed,  hecaufe  as  to  her 

the  cuftom  is  extinft.     2  Sid.  19  Mich.  1657.  obiter^ 

(H.  d)     Forfeiture.     What  (hall  be  a  Determh 
nation  of  the  Copyhold  Eftate  by  Forfeiture, 

Godb.  175.  u  TTHERE  was  a  tenant  for  life  of  a  copyhold*  The  bnd 
pi.  24!.  *    granted  the  reverjion  of  a  copyhold  after  the  determ}- 

WdoutV'      nation  of  the  particular  eftate  to  another  for  %o  years.  After- 
s.c.butnot  wards  the  copyholder,  who  was  tenant  for  life9  by  deed  made  a 
exa&JyS.  P.  leaf e  for  life  of  his  copyhold*  and  made  livery*  which  was  a  for- 
feiture of  his  copyhold  eftate.     It  was  the  opinion  of  the 
•  Juftices  in  that  cafe,  that  this  a&  of  the  tenant  for  life  was 
not  a  determination  or  an  extinguifhment  of  the  copyhold  ; 
for  although  it  was  a  determination  of  the  particular  eftate 
of  the  copyholder,  and  that  he  in  the  remainder  might  enter  ; 
[    161   ]  yet  the  land  remained  copyhold  as  it  was  before.     Supple- 
ment to  Co.  Cpmp.  Cop.  73.  f.  8.  cites  Pafch.  8  Jac.  in  C.  B. 
Moor  v.  Rideval. 

2.  When  a  copyholder  makes  feoffment,  or  does  any  other 
aft  which  was  utterly  intonfljlent  with  fris  eftate*  there  tfye 
copyhold  is  abfolutely  determined,  a,nd  advantage  of  it  may  be 

take*^ 
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taken  of  it  at  any  time;  otherwife  in  cafe  of  a  leafe  for  years% 
for  the  copyhold  remains  ^  copyhold  notwithftanding  fuch 
leafe;  otherwife  of  leafe  for  It  fit;  but  if  he  will  accept  a  leaft 
for  years  from  another  it  is  a  determination  of  his  eflate;  per 
Treby  Ch.  J.  Lutw.  803.  Trin,  10  W.  3.  in  Cafe  of  Eaft- 
court  v»  Weekes. 

[I.  d]     What  (hall  be  a  efficient  Lord  to  give  ThismRoU 

J  T  •         J  M  6  it  letter  (K) 

Licence.  i„  foi.  siJ 

[j.    A   Lord  at  will  of  a  copyhold  manor  cannot  give  licence  The  lord 

**    to  a  copyhold  tenant  to  make  a  leare  for  years,  i^nceTo* 
though  he  may  grant  a  copyhold  for  life  according  to  the  make  a 
cuftom.     Hill.  8  Ta.  1J.  between  Pettis  and  Debbans,    per  lc»fc  for 
Curia*.]  •     SJX*. 

tenancythan 

he  has  in  the  fcigniory.   i  Brownl  40.  Hill.  8  Tac.  C.  B.  Petty  v.  Evans,  S.  C. Gilb.  Treat. 

of  Ten.  282.  cites  S.  C.  &  S.  P.  for  he  cannot  discharge  the  lord's  intcrcft  any  farther  than  his  own 
intereft  in  the  manor  goes,  and  therefore  if  the  lord,  that  gives  the  licence  has  but  a  particular 
intcrcft  in  the  manor,  the  licence  is  determined  upon  the  determination  of  the  lord's  intcrcft, 

[2.  If  a  lord  for  life  of  a  copyhold  manor  gives  licence  to  a  2  Brownl. 

tenant  to  make  a  Uafe  for  years,  this  leafe  jhall  not  continue  longer  4°-  Petty  v. 

than  the  life  of  the  lord.    H.  8  Jac.  B.  between  Pettis  and  Deb-  %£'£'£ 

fani)  per  Curiam,  cordingiv, 

though  the 
copyholder  be  of  inheritance  9  for  the  inheritance  of  the  lord  is  bound  b  j  thai, 

(K.  d)     Anions  in  general. 
What  Adtion  at   Law  or  Suits  in  Equity  one 
Tenant  may  have  againft  another  in  refpedt  of 
the  fame  Land. 
Tenant  for  Life  and  Reverfion  or  Remainder. 

I.  |N  13  R.  2.  Fitz.  Judgment  7.  it  is  faid,  that  the  heir 
A  who  is  inheritable  to  the  copy  lands  by  cuftom,  may 
recover  the  fame  by  plaint  in  the  court  of  the  lord9  in  the  nature 
of  an  aJUfe  of  mortdancefior9  but  he  fhall  not  have  an  aiufe  of 
novel  dtjeifin ;  and  15  H.  8.  Tenant  by  Copv  24.  the  heir  of 
a  copyholder,  tenant  in  tail,  (hall  recover  tne  lands  in  a^/ir- 
medon  in  the  difcender.  Supplement  to  Co.  Comp*  Cop.  78*  f< 
j  2.  cites  13  R.  2.  Fitz.  Judgment  7.  &  17  H.  8,  Tenant  by 
Copy,  24. 

2.  A  copyholder  made  a  leafe  for  years  by  indenture  warranted  Supplement 
by  the  cu/lom;  it  was  adjudged,  that  the  leflees  (hould  main-  o*  C  o. 
tain  ejtfiione firm*)  although  it  was  obje&ed,  that  if  it  were  %"^f°p' 
fo,  then  if  the  plaintiff  doth  recover,  he  (hquld  have  habere  cit*i"s.*c. 
facias  pofleffionem,  and  tben  copyholds  ihould  be  ordered  by  [    162  j 
the  laws  pf  the  land,    Arg.  cites  Mich*  14  &  15  Eliz,  Le.  4, 
pit  8.  Anon, 

N  4  3.  Copy- 


3,  Copyholder  makes  a  leafe  for  years  according  to  tht  c*flom, 

this  is  an  eftate  upon  which  an  ejefi mantis  maintainable.  Mo. 

128.  pi.  276.  [per  Cur.  as  it  feems]  cites  15  Eliz.  C.  B.  and 

fays  it  was  fo  adjudged  in  C.  B.  4  H.  6. 

Supplement    .  4*  If  a.  copyholder  dies,  an  4  bis  heir  enters,  and  leafes  it  to  J. 

to  Co-         S.  who  enters  and  takes  the  profits,  and  is  ejecled,  he  may 

??™p10°p'  bring  an  ejedione  firma  without  his  lej/ir's  being  admitted,  or 

cites  S.  c.    preferment  that  he  is  heir,  no  court  being  held  for  30  years, 

,—— Gilb.     DUt  when  a  court  was  held  he  came  and  prayed  admittance* 

TefLafo!      which  the  fteward  denied.     Le.  100.  pi.  128.  Pafch,  30  Eliz. 

cite*  s.  c.     B.  R.  Rumney  v.  Eves. 

and  fays  the 

reafon  feems  to  be,  beeaufe  the  law  cafts  the  eftate  upon  him  by  defeent,  and  fo  enables  him  to 
make  a  leafe,  left  otherwife,  there  being  no  court  held  in  a  great  while,  he  ftiould  lofe  the 
profits  of  the  lands,  and  fo  the  law  cafts  the  eftate  upon  him,  and  helps  out  the  defect  of  an  ad- 
mifljon,  but  yet  only  pro  tempore,  and  therefore  the  heir  mud  be  admitted ;  for  an  eftate  at  will 
is  not  in  itfelf  defcendible,  therefore  where  the  heir  is  guilty  of  a  fupine  negligence,  the  reafon, 
for  the  law's  cafting  the  eftate  upon  him,  ccafes,  and  it  will  reckon  no  eftate  in  him,  .and  confe* 
guently  he  cannot  demife. 

4  **•  3°«  5-  A  copyholder  of  inheritance  of  a  manor  in  th$  hands  of  tb§ 

mtondcia    **n&  u  oti/^*     ^  was  ne^('  m  ^uca  ca^  tnat  be  ^as  not  gained 

verbis.         any  ejlate  fo  as  he  may  make  a  leafe  for  years  upon  which  his 

lejfee  may  maintain  ejedment,  but  he  has  only  a  pofleflion  again  ft 

all  Grangers,     3  Le.  221.  pi.  294.  Pafch,  30  Eliz.  B.  R.  An- 

derfon  v.  Hayward. 

Supplem.to       6.   Lejfee  of  a  copyholder  for  a  year  Jhall  maintain  an  ejetlmenfa 

Cop^™*"  *°r  ^nce  h*s  term  *s  warranted  by  law  by  force  of  the  general 
f.  20:  cites    cuilom  of  the  realm,  it  is  reafon  able,  that  if  he  be  ejected 

5  c  ac-      he  fhall  have  an  ejefftment ;  refolved.     4  Rep.  26.  a.  b.  Trin, 

—  Slit"    3°  Eliz<  B#  R'  the  firft  Refoluti°n  ^  Cafe  of  Melwich  v, 

Treat,  of'      Luter. 

Ten.  199. 

cites  S.  C.  &  S.  P.  accordingly,  for  the  common  law  warrants  his  term,  and  therefore  gives  him 

remedy  in  cafe  he  He  oufted  ;  and  fays,  that  fo  it  is  if  the  lord  gives  licence  to  make  a  leafe, 

the  leffee  fhall  have  an  ejc&mcnt,  and  cites  Cro.  £.  461.  [pi.  8.  Hill.  58  Eliz.  B.  £..  HafLdon  y. 

Arrow  fmith.j 

s 

Cro.  £.462.  y,  Jf  copyholder  makes  a  leafe  which  is  not  according  to  tht 
gLp  iaYdto  xuftom  of  the  manor,  yet  this  leafe  is  good,  fo  that  the  lejftt 
have  been  may  maintain  an  ejedione  firm*,  for  between  the  leffor  and 
adjudged,  leflee,  and  all  other  except  the  lord  of  the  manor,  the  leafe  U 
Z       Cro*  good,  Owen  17.  Trin.  36.  Eliz.  B.  R«  Downingham's  Cafe, 

Pafch.  9. 

Car  B.  R.  the  court  cited  Hill.  18  Jac,  the  cafe  of  St  rest  v.  Vi>rral,  where  it  was  adjudge^ 

a  good  leafe  againft  all  but  the  lord. Ibid.  305.  cites  S.  C.  and  fryi  it  was  fo  refolved  a(| 

tliz.  B.  R.  and  that  the  book  of  12  E.  4.  13.  is  dirc&in  the  point. 

Supplement  8.  Ejedione  firm**  The  parties  were  at  iflue;  it  appeared 
Com  Co  .  uPon  tn?  evidence,  that  the plaintiff was  lejfee  for  ^years  of  a 
85.  f.  ao.  *  copyhold,  and  the  cuftom  of  the  manor  was  proved  to  be,  that  a 
cites  S.C.  c-ipyl  older  might  let  the  /and  for  3  years.  It  was  the  opinion  of 
according  Anderfon  Ch.  J.  that  the  leflee  of  a  copyholder  cannot  main- 
?'  £ain  ejeftione  nrmse,  but  if  he  might,  be  ought  to  fhew  hi$ 

ieffor's  eftate,  and  Jiis  licence,  or  a  fpecial  cuftom  to  warrant 

he 


the  leafe.    Cro.  E.  469.  pi.  20,  Hill.  38  Eliz.  B.  R.  Wells 
v.  Partridge. 

9.  Ltffee  of  a  copyholder  cannot  maintain  ejednient  at  com-  Gilb.TTreat. 
pion  law,  per  tot.  Cur.  praeter  Beaumont ;  for  the  nature  of  °ft^eJ  Jf9* 
copyhold  land  is  to  be  recovered  only  in  the  copyhold  court  &s.  P.  and 
by  plaint  according  to  his  cafe,  and  the  law  takes  no  conu-  fays,  that 
fanceof  them  but  as  tenants  at  will ;  and  though  the  cuftoms  ^"^f^ut 
are  pleadable  and  allowable  at  our  law,  yet  no  adion  can  be  r  ^1  \ 
maintained  for  thenTat  common  Jaw,  nor  by  any  writ  of  the  then  muji  U 
queen's.  Cro,  E,  483.  pi.  19.  Trin.  38  Eliz.  C.  B.  Stephens,  ^nderfi-dof 
v  Elliot  *U.ifiwitk. 

and  for  more 
than  ay  tar;  for  by  the  licence  the  lord  gives  up  his  power  of  adjudging  about  the  lcffceV 
cftate,  becaufe  when  he  has  given  licence,  it  feems  that  he  has  an  eftate  at  common  law,  though 
of  copyhold  lands. 

10.  A  copyholder  by  licence  from  the  lord  to  let  his  lander  Gilb.  Treat, 
21  years  leafed  it  to  the  plaintiff  for  3  years,  who  entered,  and  J^sJ^ 
being  eje£ed  brought  an  ejeclment ;  all  the  barons  held  clearly, 

that  the  eje&ment  was  well  brought,  for  the  leafe  is  good  be- 
tween the  parties,  and  all  others  but  the  lord,  and  in  this  cafe 
it  is  good  againft  him  by  reafon  of  the  licence,  and  that  the 
snaking  a  leafe  for  3  years  is  warranted  by  the  licence  for  21 
years,  and  this  aftion  well  maintainable  thereupon  at  the 
common  law.  Cro.  E.535.  pi.  68.  Mich.  38  &  39  Eliz.  in 
the  Exchequer.  Goodwin  v.  Longhurft. 

11.  If  a  copyholder  makes  a  leafe  for  years  his  leflee  fhall  Jf  the  lead 
maintain  an  eje&ment ;  adjudged.  Mo.  539.  pJ.  709.  Hill.  bywt^cu£ 
39  Eliz.  8.  R.  Stoper  v.  Gibfon.  tom,  the 

leflee  may 
maintain  ejedment,  per  all  the  juftiees ;  and  Popham  held,  that  he  may  maintain  it,  though  tho 
Jeafc  is  not  warranted  by  the  cuitora.  Mo.  560,.  pi.  776.  Sprakes's  Caw. 

12.  A  copyholder  made  a  leafe  for  a  year,  excepting  one  day*  M0.569.pt 
which  was  warranted  by  the  cuftom.     The  leflee  being  oufted  aLordin^- 
brought  ejeclment ;  adjudged  that  it  well  lies;  and  per  Pop*-  iy.— Gilb. 
ham,  if  there  was  no  cuftom,  yet  it  /hould  be  good  againft  Trcat-  oi 
all  but  him  who  had  the  inheritance  and  the  freehold.    Cro.  J^tlking 
£•  676.  pi.  4.  Trin.  41  Eliz.  B.  R.  Sparkes's  Cafe.  notice  of 

the  feveral 
cafe*  for  and  againft  the  leflee's  maintaining  an  ejeSment  fays,  that  all  thole  cafes, that  are  for  do-* 
glaring  -upon  the  cuftom,  are  againft  it ;  and  that  this  opinion  is  fupported  by  thefe  reafons, 
that  when  a  copyholder  makes  a  leafe  he  determine*  his  will,  and  therefore  the  lord  may  enter, 
and  if  the  leflee  enters  he  is  a  diflciflbr,  and  Lord  Coke's  faying  that  a  leflee  for  a  year  may  have 
fjedbnent  excludes  all  others  from  having  it.  • 

13.  If  a  copyhold  be  granted  for  years  by  copy,  fuch  copy-  Mo.  569. 
holder  fhall  not  maintain  ejeclment  at  the  common  law ;  per  pi.  776- 
Popham.  Cro,  E.  676,  pL  4.  Trin.  41  Eliz.  B.  R.  in  Sparks's  *£*» \ 
Cafef  but  s.  "p. " 

does  not  appear. 

14.  Ejeclment  does  not  lie  of  a  copyhold  unlefs  the  plain-  Gilb.  Treat. 
tiff  declares  of  the  cuftom,  the  leafe,  and  the  ejectment.  Mo.  679.  f  ]?"„&' 
pl.  927.  {Jill.  45  Eliz.  Cf  B.  Gregory  v.  Harrifon.  the  cuftom, 

but 
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but  fay«  that  sbme  hold,  tint  this  mull  come  on  the  other  fide,  and  that  in  thji  diverfity  of  opi* 
niont  it  w.'ll  be  good  to  fee  what  is  plain,  that  fo  we  may  more  eaiily  determine  and  know  what 
is  uncertain ;  and  firft,  it  fcems  plain  that  a  leflee  for  a  year  of  copyhold  land  may  have  an  ejec- 
tion* firm*,  and  it  is  very  plain  alfo,  that  where  a  copyholder  may  make  a  leafe  by  cuftom,  (uch 
leflee  may  have  a  leafe  by  cuftom,  and  fuch  leflee  may  nave  ejedment.  But  the  mieftion  is,  whe- 
ther fuch  leflee  need  mention  the  cuftom  in  his  count  ?  It  feems  alfo  to  be  plain,  that  leflee  by 
licence  may  maintain  the  a&on  for  the  reafon  before ;  but  the  main  doubt  of  the  cafe  is,  whether 
a  leflee  without  licence  may  maintain  ejedment  upon  that  reafon,  that  the  leafe  is  good  againft 
every  body  but  the  lord  ? 

Supplement       i^#  An  a&ion  brought  upon  an  ejeclment;  the  plaintiff' 

Compicop.  was  n°nfuit  upon  his  own  evidence,  becaufe  be  declared  upon 

66t  C  ao,     a  demife  made  for  three  years,  and  it  was  confeffed  by  the  plaintiffs 

ptcs  5.  C     that  the  lands  were  copyhold  lands,  and  that  the  plaintiff  had  not 

lieence  to  demife  for  3  years,  neither  could  he  prove  that  by  any 

cuftom  he  could  demife  them  for  3  years  without  a  licence,  and  fo 

the  leffor  was  taken  for  a  diffeifor,  by  the  opinion  of  the  Court. 

J3rownlr  I33r  Trin.  9  Jac.  Cramporn  v.  Frefh  water. 

F    164  ]       16.  Where  copyholders  ought  to  prefent  a  furrender%  and 

will  not  at  the  next  court,  caveat  emptor,  which  means  that 

he  has  no  remedy.     Arg.  Roll.  R.  125.  pi.  7.  Hill,  12  Jac* 

cites  5.  Rep.  84.  Psriman's  Cafe. 

17.  If  the  cuftorn  is,  that  the  furrender  fhall  be  to  one  of 

the  tenants  of  the  manor  and  a  tenant  will  not  take  afurrender* 

no  aft  ion  lies;  per  Coke  and  Haughton*    Roll.  Rep.  126.  pi, 

7.  Hill.  12  Jac.  B.  R.  Ford  vr  Hofkins. 

Chan.  Cafes      18.  A.  feifed  in'  fee  of  copyhold  lands  fur  rendered  them  to 

but'noUiin    *'ie  u^e  °^    '  on  con^'^on  thfct  C.  fhould  enjoy  the  fame  for 

appears in&  life.     A.  died.     C,  entered  and  committed  wafle  on  the  lands 

there  as  to     and  the  timber.     On  a  bill  by  B.  tQ  ftay  wafte,  it  was  de- 

^fte  °f      creea*»  tnat  no  relief  could  be  for  wafte  done,  it  appearing 

**    "  that  C.  tenant  for  life9  had  paid  off  iool,  mortgage  on  the  pre* 

niiffes\  but  an  injun&ion  againft  him  to  ftay  all  future  wafte, 

and  B.  to  pay  2  thirds  of  the  J 00/,  and  C,  the  Pther  3d, 

Fin.  R.  220.  Trin.  27  Car.  2.  Corni(h  v.  New. 

19.  If  tenant  for  life  does  wafle,  as  in  pulling  down  part  of 
the  houfe,  and  carrying  away  the  ftones  and  the  timber,  an 
a&ion  on  the  cafe  lies  for  the  remainder- man  in  fee  of  the 
copyhold,  ad  exharedationem  of  the  plaintiff*;  per  Perr>berton, 
Ch.  J.  and  LevinzJ.  againft  Windham  and  Charlton  Jufticesu 
3  Lev*  130.  Trin.  35  Car.  2.  C.  B.  Jefierfon  v.  Jefferfon. 

20.  A  writ  of  aiel  was  brought  in  the  court  of  a  copyhold  manor 
to  avoid  an  eftate,  for  that  there  had  been  no  furrender,  apoffef 

1  fton  having  gone  with  the  defendant  therefor  45  years.  The  Court 
granted  a  perpetual  inj  unci  ton,  for  that  after  fo  long  a  time  a  fur- 
render  fhould  be  prefumed,  and  the  rolls  may  be  loft,  and 
no  reafon  the  eftate  fhould  be  avoided  after  fo  long  a  pof- 
feffion,  %  Freero,  Rep.  106%  pi.  117.  Mich.  1689.  Knight 
v.  Adamfon. 
Ld.  Raym.  21.  Ejeclment  lies  of  copyhold  lands,  but  a  writ  of  right 
K*P  43       will  not,  by  reafon  of  the  bafenefs  of  the  nature  of  copy- 

EsTc.  h°,ds-     ?  *&*  '85<  P1*  4-  7  W,  &  M.  in  C,  B.  Brittle  v. 
Dade, 

(L.d) 
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(L.  d)     What  Suits  or  Adtions  lie  for  the  Tenant 

againfl  the  Lord. 

I.  IN  trefpafs,  it  was  moved  that  if  the  lord  oufti  bis  tenant 
*  at  will  according  to  the  cuftom  of  the  manor,  what 
remedy  has  be  ?  Danhy  Ch.  J.  of  C.  B.  thought  that  he  fhould 
have  remedy  againft  the  lord ;  for  the  lord  has  done  him  a 
fort  by  the  oufter,  becaufe  the  tenant  is  as  well  inheritable 
to  have  the  land  to  him  and  his  heirs,  according  to  the  cuftom  . 
of  the  manor,  as  any  man  is  to  have  land  at  the  common  law, 
becaufe  he  pays  a  fine  to  the  lord  when  he  enters  ;  Littleton 
faid,  he  faw  a/ubpcena  brought  by  fuch  a  tenant  againfl  the 
lord,  and  it  was  held  by  all  the  Juftices,  that  he  fhould  re- 
cover nothing,  becaufe  the  entry  of  the  lord  was  adjudged 
lawful,  becaufe  the  tenant  is  tenant  at  will,  and  writ  of  falfe 
judgment,  nor  writ  of  right  does  not  lie;  but  per  Danby,  he 
ihafi  have  writ  of  right  againft  the  lord,  and  the  lord  cannot 
iuftify  his  entry  into  the  land.  Br*  Tenant  per  Copie  &c. 
pi.  jo,  cites  7  E.  4.  19. 

2.  Trefpajs  of  a  clofe  and  boufe  broken,  the  defendant  faid, 
that  the  plact  where  &c.  is  a  boufe  and  20  acres  of  land,  which, 
at  the  time  of  the  trefpafs,  and  before,  was  parcel  of  the  Manor 
*f  Dale,  and  that  Ht  lord  of  the  manor,  leafed  to  him  for  life,  by  f  16^  J 
copy,  according  to  the  cuftom  of  the  manor,  by  which  he  was  Jeifed 
in  flominicofuo  ut  de  liber 0  tenemento,  according  to  the  cuftom  of 
the  manor  aforefaid,  and  gave  colour  5  per  Bridges,  he  {hall  not 
fay  de  libero  tenemento ;  per  Brian,  he  (hall,  according  to 
the  cuftom  &c.  ut  fupra,  quod  Cur.  concept.  Per  Bridges, 
he  is  only  tenant  at  will,  and  therefore  the  lord  may  put 
him  out;  but. per  Brian,  No;  for  if  the  lord  put  him  out,  as 
long  as  he  does  the  cuftom s  and  fervices  he  ihall  have  tref- 
pafs ;  per  Catefby,  the  tenant  fhall  prefcribe  againft  his  lord, 
and  for  this  cauie  the  plaintiff  demurred  upon  the  plea  of  the 
defendant ;  quaere,  for  no  more  was  faid  thereof*  Br.  Tenant 
per  copie,  pi.  13.  cites  21  E.  4.  80. 

?;.  The  lord  cannot  at  his  pleafure  put  out  the  lawful  copy* 
r  der,  and  if  he  do  the  copyholder  may  have  an  a&ion  of 
trefpafs  againft  him,  for  though  he  is  tenens  ad  voluntatem 
jdomini,  yet  it  is  fecundum  confuetudinem  rrianer  •  C  • 
J-itt.  60.  b. 

4.  An  adion  of  trefpafs  lies  againft  the  lord  when  be  cuts  down 
frees  when  by  cuftom  they  belong  to  the  tenant,  becaufe  this  is  a 
mere  perfonal  a&ion, .  and  damages  only  are  to  be  recovered* 
Co.  Comp.  Cop.  60.  f.  51. 

5.  If  the  lord  will  not  bold  a  court  to  admit  a  tenant,  he  has  Ctrt  *t. 

no  remedy  but  in  Chancery.    Cro.  J.  368.  pi.  1.  Pafch.  13  Jac.  &  F^ffi  ** 

B.  R.  Ford  v.  Hoikins,  r.  i95. 

s.  c.  &  s.  p. 

per  Coke  Ch.  T.  quod  fait  conceffum,  per  Cur.  in  cafe  of  Ford  v.  Hoikins. —ft  Bulft.  336. 

&.  C.  and  Jo  held  per  tot.  Cur.  except  Dodcridgc  J.  whq  likcwifc  afterward*  changed  hia  opinion. 

■      '  l       Sid. 
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—  Sid.  34.  S.  P.— —  Mo.  84s.  pi.  1137.  S.  C.«  He  was  decreed  to  hold  hk 

court  D.  264.  pi.  38.  —  He.  is  compellable  in  chancery,  per  Doderidge  J.  a  Roll.  R.  474.— 
Adjudged,  that  action  on  the  cafe  lies  not  againft  the  lord  for  refufingto  admit  a  npminee.  a 
Bulft.  337.  Refolved/that  the  furrenderor  may  have  action  on  the  cafe  againft  the  lord  for  not 
not  holding  a  court,  and  admitting  the  furrenticree,  but  the  furrenderor  cannot,  a  Bulft.  217. 
cites  a6  £1.  Gallaway's  Cafe.— -Supplement  to  Co.  Comp.  Cop.  70.  f.  4.  cites  S.  C, 

6.  Where  there  is  cuftom  of  frank-bank ,  and  the  lord  re- 
fufes  to  admit  the  widow,  hut  enters  upon  her,  and  ouils 
her,  (he  may  make  a  leafe  for  a  year  and  maintain  ejeflment* 
Noy  29.  Hill.  i5jac.  B.  R.  Rennington  v.  Cole. 

7.  Writ  {hall  be  directed  to  the  lord  of  a  manor,  command- 
ing him  to  hold  a  court,  whereby  juftice  may  he  done  to  his 
tenants.  Arg.a.Roll.R.  107.  Trin,  17  Jac.  B.R.  Anon. 

8.  The  defendant,  being  lord  of  feveral  manors,  did  rtfufe 
to  hold  courts  1  and  grant  admittances  &c.  whereupon  the  copy- 
hold tenants  exhibited  their  bill  to  be  relieved,  and  it  was  de- 
creed, that  the  defendant  and  his  heirs  fhould  from  time  to 
time,  as  occafion  fhould  require,  procure  courts  to  be  held 
for  the  manors,  and  fuffer  the  plaintiffs  and  their  heirs  to 
make  furrenders  to  fuch  perfons,  and  for  fuch  ufes,  as  the 
copyholders  fhould  limit  and  direct,  and  that  the  furrenderees 
fhould  be  admitted  accordingly,  Nels, Chan.  Rep.  12.  6  Car.  1, 
Moor  vt  Huntington. 

AAion  will  9.  If  jf.  furrenders  to  the  lord  ea  intentione  that  he  Jhall grant 
*°'  lic  th  over  the  fame  to  J.  S.  If  the  lord  will  not  grant  the  fame.  J.  may 
lord  for  re-enter,  but  J,  S.  has  no  means  to  inforce  the  lord  to  grant  the 
not  admit-  fame  over  to  him>  but  he  may  maintain  trefpafs  againft  the  lord 
hofdlr^y"  'f  hefujfers  /f.  to  re-enter;  and  this  is  the  opinion  at  this  day* 
Arg.  c'arth.  Calth.  Reading  61, 

492.  Patch. 

a  1  W.  3.  B.  R.  in  Cafe  of  Greenvel  v.  Buroell. 

[  166  ]  (M.  d)      How  Copyholders  fhall    implead,  or 

be  Impleaded,     And  where. 

Mo.  410.  1.  T\OJPER  was  recovered  in  the  lord's  court)  aud  50L 
$59.  s.  C.  U  damages ;  no  action  of  debt  lies  at  common  law  for 

bC^olf-gIy  t^ie  damages,  f°r  on  fuch  judgment  no  writ  of  error  or  falfe 

tic«,  contra  judgment  lies,  but  the  remedy  is  in  the  court  of  the  manor, 

rcuner.  ©r  in  Chancery,  and  where  feme  is  to  be  endowed  by  the 

*er*day°"  cuftom,  (without  which  there  is  no  dower  of  copyhold;  fhe 

3  of  the  fhall  have  all  incidents  to  dower,  and  fhall  recover  damages 

jufliccs  hy  xhtjlatute  of  Merton  De  Piduis  &c.  and  fo  rhe  recovery  of 

a£tionhC  damages  in  this  cafe  lawful  though  they  exceed  40  s.     4&ep4 

maintain-  30.  b.  pi.  22.  Trin.  37  Eliz.  Shaw  v.  Thorapfon. 

ab!e,becaufe 

the  court  baron  cannot  hold  plea,  nor  award  execution  of  50I,  damages,  and  yet  the  damage* 

were  well  afleffed  there. —  Cro.  E.  4? 6.  pi.  25.  S.  C.  and  the  whole  court  held  the  damages  well 

awarded,  and  that  (he  might  well  recover  fu  much  there ;  for  a*  they  may  hold  pica  of  the  land» 

fo  alfo  for  the  damages,  as  far  as  the  demandant  is  demnified,  and  Hull  be  well  allowed;  fed 

adjoxnaiur. 

2.  A 


a.  A  copyholder  cannot  in  any  aclion  real,  or  that  favours  of  •  Gilb. 
the  realty,  or  has  a  dependance  upon  the  realty,  implead,  or  be  ^atl^ 
impleaded  in  any  other  court  but  in  the  lord's  court ,  for  or  concern-  s.  p.  cites 
ing  his  copyhold.  But  in  a&ions  that  are  merely  *  perfonal  he  Supplement 
may  fue  or  be  fued  at  the  common  law*    Co.  Comp.  Cop.  comp  Cop. 

6(5.  f.  51.  143. 

3.  If  a  copyholder  be  tufted  of  his  copyhold  by  a  ftranger,  he 

cannot  implead  him  by  the  king's  writ,  but  by  plaint  in  the 
lord's  court,  and  Jhall  make  proteftation  to  profrcute  the  fuit 
in  the  nature  of  an  aflife  of  novel  difleifin,  of  an  affife  of 
mortdanceftor,  of  a  formedon  in  the  defcender,  reverter,  or 
remainder,  or  in  the  nature  of  any  other  writ,*  as  his  caufe 
fhall  require,  and  (hall  put  in  pleg.  de  profcquend.  Co. 
Comp.  Cop.  60.  f.  51. 

4.  If  a  copyhold i  r  be  oujled  by  the  lord  he  cannot  maintain  an 
ajfife  at  the  common  law,  becaufe  he  wants  a  frank-tenement,  but 
he  may  have  an  a&ion  of  trifpafs  againft  him  at  the  common. 
law ;  for  it  is  againft  reafon,  that  the  lord  fliould  be  judge 
where  he  himfelt  is  a  party.     Co.  Comp.  Cop.  60.  f.  51. 

5.  If  in  a  plaint  in  the  lord's  court  touching  the  title  of  a 
copyhold,  the  lord  gives  falfc  judgmeht,  he  cannot  maintain 
a  writ  of  falfe  judgment,  for  then  he  fhould  be  reftored  to 
a  frank-tenement  where  he  loft  none.    Co.  Comp.  Cop.  60. 

f.  51. 

6.  No  copyholder  of  bafe  tenure  in  ancient  demefne,  can  main* 
tain  a  writ  of  droit  clofe,  or  a  writ  of  monflraverunt,  but  tenants 
of  frank-tenour  in  ancient  demefne  can.  Co.  Comp.  Cop. 
60.  f.  51. 

7.  A  copyholder  that  may  cut  down  timber  trees  by  cuJlomy  by  Gilb.Tre**, 
licence  of  the  lord  makes  a  leafe  for  years,  the  lejfee  cuts  down  of  Tc°- 
trees ;  the  copyholder  fhall  not  have  a  writ  of  wafte,  but  /hall  *£«  Co.  " 

fue  at  the  lord's  court  to  punijh  this  wafle.    Co.  Comp.  Cop.  60.  Comp.Cop* 
f.  51. 

8.  If  a  feme  dowable  by  cuftom  of  a  copyhold  by  plaint  in 
the  lord's  court,  recovers  dower  and  damages,  no  aclion  of  debt 
lies  at  the  common  law  for  thefe  damages,  becaufe  the  a&ion, 
though  it  be  in  itfelf  perfonal,  yet  depends  on  the  realty.  Co* 
Comp.  Cop.  6o.  f.  51, 

9.  If  zjlranger  cut  down  trees  growing  in  the  copyhold  ground^ 
an  a£tion  of  trefpafs  lies  at  the  common  law  againft  him.  Co* 
Comp.  Cop.  60.  f.  51. 

10.  If  a  copyholder  makes  a  leafe  by  copy  for  years,  or  by  r   |gy   1 
deed,  with  licence*  an  aft  ion  of  debt  lies  for  the  rent  referved 

upon  either  leafe  at  the  common  law ;  but  Lord  Coke  much 
doubts  whether  he  can  avow  for  the  rent  in  the  one  or  in  the 
other,  any  more  than  ceftuy  que  ufe,  before  the  ftatute  27- 
H.  8.  cap.  10.  could  avow  tor  the  rent  referved  by  him  upon 
a  leafe  for  years,  and  yet  he  could  maintain  an  adUon  of  debt 
for  fuch  a  rent,  becaufe  an  adtion  of  debt  for  fuch  a  rent  is 
grounded  upon  the  contraft.    Co.  Com.  Cop.  60.  f.  51. 

11.  Copy* 


t67  cop^m* 

Litt.  f.  ?$.  1 1*  Copyholders  Jhall  not  implead  nor  be  impleaded  in  the  Uti/t 
Co.tkt,6o.  €0Urts  fy  tbi  tfn£s  writs  fcr  their  tenements,  hut  /hall  make6ur? 
plaint  in  the  lord's  court,  and  mate  protejlation  to  follow  it  in  the 
nature  of  one  of  the  king's  writs  as  for  me  don,  ajjife  &cl  Nor 
can  they  have  a  writ  of  falfe  judgment \  but  mnft  fue  to  the 
lord  by  petition  in  nature  of  fuch  writ,  and  therein  afliga 
errors*    Hawk,  Co*  Liu,  105* 

1  a.  An  erroneous  judgment  was  given  in  a  copyhold  court,  where 
the  king  was  lord,  and  this  was  in  a  formedon  in  remainder,  and 
it  was  moved,  if  the  party  again  (I  whom  it  was  given  may 
fue  in  the  Exchequer  Chamber  by  bill,  or  petition  to  the  king* 
in  the  nature  of  a  writ  of  a  falfe  judgment,  for  the  reverfal  of 
that  judgment,  Tan  field  feemed  that  it  is  proper  fo  to  do, 
for  by  1 3  Rich.  2.  if  a  falfe  judgment  be  given  in  a  bafe  court* 
the  party  grieved  ought  firft  to  fue  to  the  lord  of  the  manor 
by  petition,  to  reverie  this  judgment,  and  here  the  king  being 
lord  of  the  manor,  it  is  very  proper  to  fue  here  in  the  Exchequer 
Chamber  by  petition,  for  in  regard  that  it  concerneth  the  king's 
manor,  the  fuit  ought  not  to  be  in  the  Chancery,  as  in  cafe  a 
common  perlon  were  lord,  and  for  that  very  caufe  it  was  dif- 
miffed  out  of  the  Chancery,  as  Serjeant  Harris  faid.  Lane  98. 
Hill.  8  Jac.  in  Scacc.  Edward's  Cafe. 
CUb. Treat.  1 3.  Copyho Id  lands  are  as  the  demefnes  of  the  manor,  and 
©f  Ten.  292.  are  the  lord's  freeholds,  and  therefore  not  impleadable  but  in 

tTL°9  tbe Iora9s  court-  Cro*  J-  559-  P1'  5-  HilL  *7  Jac'  B* R*  Pvm- 
commoD      inock  v.  Hilder. 

law  docs 

not  take  notice  of  fuch  bafe  eftatea.— If  an  erroneous  judgment  be  given  in  the  lord's  court,  it 
ought  to  be  reverfed  by  petition  in  chancery,  and  decreed  that  it  (hould  be.  Lane  08.  Hill.  8 
Jac.  in  the  Exchequer,  cited  by  Tanfield,  aa  Pettishall'c  Cask,  in  which  himfclf  was 
counfel,  in  Lord  Bromley 'a  time. 

le.  328.  14*  Ejeclment  lies  not  of  a  copyhold  eft  ate;  it  lies  of  a  leafe 

pi-  463.  made  by  a  copyholder,  but  not  of  a  demife  made  by  the  lord 

•ccordingly  °*  a  coPyhold  by  copy  of  court  roll.     Cro.  E.  224.  pi.  9. 

per  tot.  Cur.  Pafch.  33  Eliz.  B.  R.  Cole  v.  Wall  and  Burnell. 

— Sup- 
plement to  Co.  Comp.  Cop.  86.  f.  10.  cites  S.  C.  and  S.  P.  agreed.  —  If  a  copyholder,  without 
licence  make*  a  leafe  for  one  year,  or  with  licence  makes  a  leafe  for  many  years  and  the  leflee 
be  ejected,  he  (hall  not  fue  in  the  lord's  court  by  plaint,  but  (hall  have  an  eje&io  firm*  at  the 
common  law,  becaufe  he  has  not  a  cuftoraary  eftate  by  copy,  but  a  warrantable  eftate  by  the  rules 
of  the  common  law.  Co.  Comp.  Cop.  60.  i.  51. 

15,  An  ejeSlment  will  not  lie  for  a  3d.  part  of  a  copyhold 

tenement  in  nature  of  dower,  for  they  ought  to  levy  a  plaint 

in  nature  of  a  writ  of  dower  in  the  manor  court,  and  the 

homage  to  fever  and  fet  out  the  fame;  but  if  the  cuftom  had 

been  tor  the  widow  to  have  the  3//.  part,  in  nature  of  dower, 

but  in  common  with  the  heir,  it  were  then  otherwife ;  per 

Pemberton  Ch.  J.  at  Chelmsford  aflizes.     2  Show.  184-  pi. 

188.  Hifl.  33  and  34  Car.  2.  B.  R.  Chapman  v.  Sharp. 

Lord  Rem.      j6.  Copy  holds  are  parcel  of  the  demefnes  of  the  manor, 

Brutie4*"      f°  *'iat  if  t"ey  are  triable  in  the  lord's  court,  the  lord  might 

Bade.  s.  c.  be  judge  and  party;  and  therefore  per  Treby  Ch.  J.  jurifdi&ion 

and  S  P  by  9f 

Trcby  Ch.  J 
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tfthe  !ora*s  court  extends  to  lands  bolden  of  the  manor  only,  and 
not  to  land,  parcel  of  the  manor,  l  Salk.  186.  pi.  4.  7  VV.  3. 
C.  H.  Brittle  v.  Dade. 

(*N.  d)  A&ions  by  the  Lord  againft  the  Tenant, 

1.   A  N  avowry  may  he  made/or  rent  of  a  copyholder  due  to  Gilb.TYeat, 
**  the  lord,  which  is  a  duty  at  the  common  law,  and  ^teas'l!?1* 
therefore  an  avowry  may  well  be  for  it;  per  tot.  Cur,    Cro.  for  the 
E.  524.  pi.  51.  t  N'iich.   38  and  39  Eliz.  B.  R.  the  3d.  refo-  lord  has 
Jution  in  Cafe  of  Laughter  v.  Humphries,  as  8  R.  2.  Avowry  **  eftate 

«* ,  °  '  'at  common 

oO.  IS.  '  law'  in  the 

rent,  and  not 
fhecuftomary  ellate  and  it  is  due  to  him  upon  the  fame  ground*  and  reafons  In  law,  aj  the  rent 
ottrechold  11.— —  t  This  is  mifprintedand  Ihould  be  HilL  6  R.  a. 

2.  Where  the  lord  dlftrains  his  tenant  and  he  makes  refcour9 
and  is  diffeifed,  yet  per  Keble,  ajfife  lies  well  enough  againft 
the  tenant  without  any  regrefs  made;  per  Mordant,  without 
pofTefiion  of  the  land  the  affife  cannot  be  maintained  ngainft 
the  tenant ;  Keble  e  contra,  and  a  fortiori,  writ  of  cuftoms 
and  fervtccs  lies  againft  him,  becaufe  of  privity,  and  he  re- 
mains tenant  in  fad  to  the  lord  not  with  {landing  the  difftiftn 
of  the  land ;  quod  nota;  Kelw.  20.  pi.  4. 

3.  If  the  lord  lets  the  unti  of  his  copyholder  be  arrear,  and  Gilb.  Tie*, 
if  the  copyholder  furrenders  his  land,  and  the  furrenderee  is  of  Tea* 
admitted,  and  fo  zfine  is  due,  but  before  the  rent  or  fine  paid  he  |9^  "*? 
fells  the  manor  to  J.  S.  and  his  heirs,  he  has  no  remedy  either  fays  quaere* 
in  law  or  equity  to  recover  his  rent  or  fine,  becaufe,  he  has  for  debt 
deprived  himfelf  by  his  own  adi.     See  Tit.  Chancery  (P.)  pi.  j£*  *°T* 

J.  and  (QJ  pU  3.  Pafch.  10  Car.  B.  R.  Hitcham  v.  Finch,     in* be  a 

duty  then 
Jbrely  the  paffing  away  the  manor  will  not  make  it  eeafe  to  be  fuch ;  and  quere,  why  he  (hall 
not  hare  debt  for  the,  rent  due,  and  whether  he  has  not  a  freehold  in  them. 

(O.  d)     What  A6ts  of  Parliament  fhall  be  con- 
ftrued  to  extend  to  Copyholds, 

I.    A   Copyhold  is  within  the  Statute  of  Merton,  that  feme  4  Rep.  30. 
**   {hall  recover  damages  if  her  baron  dies  feifed ;  per  all  b.  pi.  at. 
the  Juftices.     Mo.  411.  pi.  559.  Trin.  37  Eliz.  in  Cafe  of  5-S"^ft 

Dhaw  V.   1  homion.  according* 

S.  P.  by  Yetverton  J.  Cro.  C.  43.        ■Gilb.  Treat,  of  Ten.  171.  cites  S.  ?. 

2-  The  Stat.  TVeftm.  2.  cap.  4.  which  gives  to  the  particular  S.  p.  by 
tenant  a  quod  ei  deforceat,  may  by  a  benign  interpretation  ex-  T^"*? 
tend  to  copyholds,  becaufe  it  is  beneficial  to  the  copyholder,  43. 
and  not  prejudicial  to  the  lord  j  agreed  3.  Rep.  o,  Pafch.  Eliz, 
in  Scacc.  and  cites  10  E.  4.  %.  b.  accordingly. 

3.  The 
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Sav-  $7-  3.  The  Stat,  Weftm.  2.  cap.  3.  which  gives  the  feme  a  cut 

Man*ood  %n  vtta*  ^  refceipt>  may  by  a  benign  interpretation  extend  to 
Ch.  Baron,  the  copyholds,  becaufe  they  are  beneficial  to  the  copyholder 
— -s.  P.  and  not  prejudicial  to  the  lord;  agreed.  3  Rep.  9.  a,  Pafch.  26 
ton  jCCro"    kliz.  in  Scacc.  and  cites  10  E.  4.  2.  b. 

C.  43  — 

Gilb.  Treat,  of  Ten.  1 71, 179.  cites  S.  C.  and  fays  that  the  Stat.  Weftm.  a.  cap.  3.  in  all  it*  bran* 

cbes  extends  to  copyholds  for  the  Came  reafoni »  , 

[  169  ]  4.  Copyhold  lands  are  not  within  the  Stat.  Weftm.  2  cap* 
Agreed  per  2o.  [  18.J  Executions;  for  if  a  judgment  be  had  in  the  court 
that  this"  aft  of  recora  againft  a  copyholder  for  debt  and  damages,  although 
does  not  the  plaintiff  may  have  execution  by  fieri  facias  againft  his 
extend  to  goods,  or  a  capias  againft  his  body,  yet  he  cannot  have  execu- 
copyhordi.  tl9n  0f  the  moiety  of  his  copy  held  lands  by  elegit,  for  that  copy- 
Pafch!  1^.  hold  lands  are  not  within  the  ftatute ;  and  fo  it  is,  if  a  JlaU 
Eliz.  in^  merchant  orflaple  be  acknowledged  by  a  copyholder  for  the  pay- 
cS^^*  ment  of  money  at  a  day  certain,  which  is  not  paid,  his  copy- 
si.  p.  by  3  hold  lands  are  not  extendable  for  the  fame;  and  the  reafon  of 
juflices,  thefe  cafes  is,  becaufe  no  perfons  can  come  to  copyholds  but 
cFg*  Mich  ky  admittance  of  the  lord,  and  the  lord  {hould  thereby  lofe 
*Car.c.B!  his  fine  which  is  due  upon  admittance,  if  the  party  might 

s.  p.     have  the  lands  upon  extent  delivered  unto  him.  Supplement  to 

wffik    Co.  Comp.  Cop.  86,  87.  f.  21. 

B.  for  if  ft 

fhould  extend  to  copyholds,  the  common  law  would  break  the quftom.  Sav.  66, 67,  pi.  138.  in. 

§*»{<•  in  Heydon's  Cafe.— —  Gilb.  Treat,  of  Ten.  173.  S.  P. 

5.  [But]  if  the  tenant  by  the  curte/y,  or  leffee  for  years,  be  of  a 
manor  y  and  copyholds  were  in  his  hands  by  forfeiture  or  other  deter- 
mination, and  be  bindetb  bimfelf  in  ajlatute,  and  afterwards  he 
demifeth  the  copyhold  again,  the  copyhold  {hall  be  liable  to  the 
ftatute;  but  if  a  copyholder  bindeth  himfelf  in  a  ftatute  mer- 
chant or  ftaple,  his  copyhold  land  {hall  not  be  extended  upon 
the  faid  ftatute,  becaufe  therein  he  hath  but  an  eftate  at  will. 
Supplement  to  Co.  Comp.  Cop.  87.  f.  21.  cites  Pafch.  12 
EHz.  in  C.  B.  Mo.  94. 
Co.  Comp.  k  The  Stat,  ot  Prerogativa  Regis%  cap.  9,  and  10.  gives 
f.  5*4.  S*.  p.   the  lands  of  idiots  natural  to  the  king,  he  finding  them  con- 

Gilb.    venient  maintenance  out  of  the  profits  thereof;  but  if  the 

Treat,  of  -j-ot  foatiy  c0pyhold  lands  defcended  unto  him,  the  king  (hall 
^n.173.  not  nave  the  wardihip  °f  thofe  lands  therewith,  out  of  the 
profits  thereof  to  maintain  the  idiot,  becaufe  the  fame  would" 
be  prejudicial  to  the  lord  of  the  manor,  of  whom  the  lands 
are  holden  by  copy  but;  yet  all  alienations  made  by  an  idiot 
of  his  copyhold  lands,  after  office  found,  {hall  be  avoided  by 
the  king.  Supplement  to  Co.  Comp.  Cop.  86.  f.  21.  cites' 
Stat.  Prerogat.  Reg',  c.  9  and  10.  8  Rep.  170.  in  Tow.erfoh's 
Cafe.  4  Rep.  1269  127,  128.  in  Beverley's  Cafe. 

7.  The  ftatute  of  5  R.  2.  of  Departure  out  of  the  Realm  ex- 
tends to  copyhold  lands.  Supplement  to  Co-.  Comp.  Cop.  88. 

{.21. 

8.  The 
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8,  The  Statute  of  16  R.  2.  cap.  5.  which  makes  it  a  forfei-  Giib.TYett. 
ture  of  lands,  tenements,  and  hereditaments,  to  the  purcbafer  £fpcn#173» 
of  excommunication,  bulls  t&c*  in  the  court  of  Rome  he.  extends 
not  to  copyhold,  becaufe  it  would  be  prejudicial  to  the  lord 
to  hav£  the  king  fo  far  interefted  in  his  copyhold  without  his 
confent.     Co.  Comp.  Cop.  61.  f.  53. 

9#  The  Statute  of  2  Hen.  5.  cap.  7.  of  Hereticks  extends  not 
to  copyholds,  for  though  the  lord  of  a  manor  is  yearly  to  re* 
ceive  a  benefit  in  having  the  lands,  after  the  year  and  the 
day,  forfeited  unto  him,  yet  becaufe  the  king  is  a  fharer  in 
this  forfeiture,  therefore  lands  by  copy  are  not  comprehended 
under  the  general  words ;  betides,  the  ftatute  fpeaks  of  the 
king's  having  annum,  diem  or.  vaftum  of  thefe  lands  forfeited 
for  herefy,  as  in  lands  forfeited  for  felony,  whereby  it  appears 
that  the  meajwng  of  the  ftatute  is,  that  fuch  lands  only  {could 
be  forfeited  in  which  the  king  by  the  ordinary  courfe  of  the 
law  fltould  have  annum,  diem  &  vaftum  if  the  tenant  of  them 
had  committed  felony,  but  fuch  lands  are  not  lands  by  copy; 
for  if  a  copyholder  commits  .felony,  his  copyhold  is  prefently 
forfeited  to  the  lord,  therefore  copyholds  are  out  of  the  gene* 
sal  purview  of  this  ftatute.    Co.  Comp.  Cop.  61.  f.  53. 

10.  By  the  Statute  of  1  R.  3.  cap.  4.  it  is  exprefsly  provided,  [  jy0    1 
that  a  copyholder,  having  copyhold  lands  to  the  yearly  value 

of  26s.  and  6d.  above  all  charges,  may  be  impannelled  upon  a 
jury  as  well  as  he  that  has  20  s.  per  ann.  of  freehold  land. 
Co.  Comp  Cop.  60.  f.  52. 

11.  If  I  levy  a  fin*  of  my  copyhold  land,  and  five  yean  pafs,  Supplement 
not  only  the  lord  is  bounden  as  to  his  freehold  and  inhe-  to  Co- 
ritance,  but  alfo  the  copyholder  for  his  pofleffion ;  for  the  g£™p|£°p' 
intent  of  the  ftatute  of  4  if.  7.  was  to  take  away  controver-  cites  s.  c. 
fies,et  iitibus  finem  imponere,  and  contention  may  be  as  — Gilb. 
w*H  for  copyhold  as  for  land  at  the  common  law ;  per  Pop-  Ten!*! 73 
ham  Ch.  J.  Le.  99.  pi.  126.   Mich.   30  Eliz.  Saliard  v.  i74.  s.  p.' 

Everat.  m  '  it  being  no 

i  a.  The  Statute  of  4  Hen .  7.  cap.  24.  of  fines  extends  to  J3£-J^ 
copyholds,  for  if  a  copyholder  be  dijfeifed,  and  the  diffeifor  levies  the  tenant 
a  fine  with  proclamations,  and  5  years  pafs  without  any  claim  <****«  lord» 
made,  this  is  a  bar  both  to  the  lord,  and  to  the  copyholder. 
Co.  Comp.  Cop.  62.  1".  55. 

13.  So  if  a  copyholder  makes  a  feoffment  in  fee,  and  the  feoffee 
levies  a  fine  with  proclamation,  and  5  years  pafs,  the  lord  is 
barred ;  but  if  the  copyholder  levies  a  fine,  and  5  years  pafs, 
the  lord  is  not  barred ;  for  the  fine  levied  (the  copyholder 
having  no  frank-tenement)  is  utterly  void.  Co.  Comp.  Cop. 
62.  f.  55. 

14.  And  whereas  it  has  been  doubted,  that  this  ftatute 
fliould  not  extend  to  copyholds,  but  the  lord  fliould  hereby 
receive  grand  prejudice,  tor  he  fliould  not  only  lofe  the  fines 
upon  alienations  or  defcents,  and  the  benefits  of  forfeiture, 
but  fliould  withal  be  in  danger  to  be  barred  of  his  frank- 
tenement  and  inheritance;  to  that  my  Lord  Coke  anfwers, 

Vol.  VI.  O  if 
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if  the  lord  receive  any  fuch  prejudice,  it  is  through  his  own 
default  for  not  making  claim,  for  in  regard  of  the  privity  in 
ejlate  that  is  between  him  and  the  copyholder,  he  may  make  claim 
as  well  as  the  copyholder  himfelf,  et  vigilantibus,  non  dtfrmien- 
tibus,  jura  fuhveniunt.  Co.Comp.  Cop.  62.  f.  55. 
S.  C.  cited        15.  Copyhold  lands  are  not  within  the  Stat,  of  11  H.  7.- 

**&£**  «#•  20-  2*[d-  73-  Pafch-  l658-  B-R-  Harrington  v.  Smith. 

the  words  I 

in  the  ftatutc  are  manors,  lands,  tenement^  and  other  hereditaments. 

The  ftatute       16.  If  a  man  bargains  and  fells  copyhold  lands,  it  feems 

lo.Twcxel  notJimg  Pa^es  DUt  a  ufe  >  *°r  copyholds  are  out  of  the  Statute 
cuting  ufes  of  Ufes,  and  therefore  fuch  a  bargainor  may  afterwards  fur- 
to  the  pof-  render  it  to  the  ufe  of  the  bargainee,  and  no  eftate  paffing,  it 
undsnot'o  ^eems  t0  "^  t0  De  no  forfeiture.     Gilb,  Treat,  of  Ten.  239. 

copyholds, 

-which  is  plain  from  common  experience ;  for  when  a  copyholder  furrenders  to  the  ufe  of  another 
the  pofleffion  is  not  executed  to  the  ufe ;  for  the  furrenderee  has  nothing  till  admittance ;  for  it 
was  not  the  intent  of  the  ftatute  to  execute  the  pofleflion  to  the  ufe  of  copyhold  lands,  for  then  » 
tenant  would  be  introduced  without  the  lord 'a  confenL  Gilb.  Treat,  of  Ten.  a  70. 

s.  P.  by  3  17.  The  Statute  27  //•  8.  cap*  10.  of  Ufes  touches  not  copy-* 
obiter*  Cr  holds,  D«caufe  the  tranfmutation  of  pofleflion  by  the  fole  ope- 
C^Mich.  ration  of  the  ftatute  without  allowance  of  the  lord  and  of  the" 
a  Car.  c.B.  tenant  and  the  branch  of  the  fame  ftatute,  which  fpeaks  of 
tmdZ°hd  Ja'ntures'  touc'ies  not  copyholds;  becaufe  dowers  of  copy- 
lord's  pre*  holds  are  warranted  by  fpecial  cuftom  only,  and  not  by  the 
judice.  common  law,  or  by  tne  general  cuftom.  Co.  Comp.  Cop. 
61.  f.  54. 

18.  The  branch  of  the  Statute  27  H.  8,  cap.  10.  as  to  Join- 
tures does  not  extend  to  copyholds,  fo  that  if  a  jointure  be 
f    171    ]  made  to  a  woman  in  copyhold,  that  will  be  no  bar  to  her 
dower ;  the  reafon  is,  becaufe  the  words  of  the  provifo  betoig 
general  and  introdu&i.ve  of  a  new  law,  to  bar  women  of 
their  dower,  where  they  were  not  barred  by  the  common 
law,  there  is  no  reafon  to  extend  them,  fince  an  eftate  in 
copyhold  lands  is  very  difadvantageous  to  the  wooiap,  who* 
muft  pay  a  fine  to  be  admitted,  which  fhe  may  not  be  able  to 
do,  and  thereby  will  commit  a  forfeiture ;  befides,  a  woman 
is  not  dowable  of  common  right  of  copyhold  lands?  and  fo  it 
fecms  to  be  out  of  the  regard  of  the  ftatute,  and  Lord  Coke 
defines  a  jointure  to  be  a  competent  livelihood  of  freehold, 
fo  that  it  muft  be  an  eftate  of  freehold.   Gilb,  Treat,  of  Ten. 
170;  171. 
s.  P.  by3         19.  The  Statute  of  31  H.  8.  cap.  1.  and  32  H.  8*  cap.  32. 
obitCC*Cro    kv  which  jointenants  and  tenants  in  common  are  compellable 
C.  44  Mich!  to  make  partition  by  a' writ  de  partition  facienda,  as  copartners 
a  Car.  c.  B.  at  the  common  law,  touch  not  copyholds  becaufe  this  altera- 
TreTt'crf      t'on  °^  ^e  tenure  without  the  lord's  confent  may  found  to 
Ten.  172,     the  prejudice  of  the  lord.     Co.  Comp.  Cop.  61  •  f.  54. 

173.  s.  P. 

becaufe  there  aSb  provide  that  it  (ball  be  done  by  writ  of  partition,  and  copyhold  lands  are  not 

implcadablc  at  common  law. 

20.  Debt 
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20.  Debt  for  the  fine  of  a  topyhofder  is  not  Within  the  ®lb.  Treat, 
Stature  of  Limitations.  2  Keb.  536.  p!.  56,  Trin»  21  Car.  2.  faj**^5' 
B.  R.  per  Cur    in  Cafe  of  Hodiden  v.  Harris.  s.  c. 

21.  The  t  eft  at  or  was  feifed  of  feveral  rents  ifluing  both  Brownl. 
out  of  freehold  and  copyhold  lands,  and  died  feifed  *  after  his  "*.  s.  c. 
death  his  executor  brought  debt  for  the  arrears  as  well  of  the  buf " fcc"? 
topyhold  as  of  the  freehold  rents  due  in  the  life-time  of  his  Stion  ot 
teftator,  but  the  Court  held,  that  the  Statute  32  //.  8*  did  Yelv.  — . 
not  extend  to  arrears  of  copyhold  rents  but  only  to  the  rents  out  GUb.  Treat, 
of  free  land*     Yelv.  135^  Mich.  6  Jacfc  Appleton  v.  Baily.       1?4.  ^it 

the  Supple- 
ment to  Lord  Coke's  Treatife  of  copyholds,  where  it  is  fa  id,  that  this  a&  extends  not  to  copyholds, 
land  that  to  prove  this  a  cafe  was  cited  there  out  of  9  Le.  109.  Sands  v.  Hempfon,  which  fee, 
With  Lord  Ch.  Gilbert's  Remarks  at  [Q]  pi.  ^ 

22*  Copyholder  in  by  fee  by  licence  made  a  leafefor  21  jean  Supplement 
by  indenture,  and  the  I  (fee  covenanted  for  himfelf  bis  executor*  £  Co* 
and  affgns,  to  end  a  pale  about  fuch  a  cloje,  and  lay  40  load  of  87.  f.Pai?P* 
dung  on  land  every  year,  and  to  repair  the  buildings  ;  afterwards  cites  s.  C. 
the  leffor  furrendered  his  lands  to  the  ufe  of  the  plaintiff  and  H  Icavfc\ 
bis  heirs,  who  was  admitted,  and  Brought  an  ad  ion  of  covenant  forthe^aib 
againft  the  leflee  for  not  performing  thefe  Covenants;  and  the  ™»  not 
queftipn  was,  whether  a  copyholder  that  comes  in  by  fur  render  oj  rcfol^d; 
the  lejfor,  be  fuch  an  affrgnee  as  might  maintain  this  attun  by  the  357.  pi,  I 
common  law,  or  by  the  Statute  31  H.  8.  [cap.  34.  of  Con-  Mich.  146". 
ditions]  as  may  maintain  an  a£Hon  of  debt  or  covenant  as  an  ^r* 2;  B,.R* 
afSgnee,  where  the  Covenant  is  made  by  exprefs  words  be-  Baker  v. 
tween  the  leffor  and  leflee,  their  heirs  and  affigns ;  fed   ad-  Berisford, 
Jornatur.    CrO.  C.  24.  pi.  17.  Mich.  1  Car.  C.  B.  Piatt  v.  ^dco""at 
rlumraer.  ana/ 


of  a  copy- 
Mdcr  is  toitkin  the  Jlatute  to  have  an  aBion  of covenant  ;  pet  Cur.  the  furrenderee  of  a  copyhold 
rereriion  may  bring  debt  or  covenant  againft  the  leffee  within  the  equity  of  the  3a  H.  8.  cap  3. 
for  it  is  a  remedial  law,  and  no  prejudice  can  arife  to  the  lord,  and  whether  he  is  in  the  per  or 
in  the  poft  is  not  material,  for  a  bargainee  may  maintain  covenant  within  this  ftatute,  and  yet  no 
doubt  but  he  is  in  the  poft,  and  Yelv.  2*2.  was  a  hafly  refolution,  and  Hob.  1 78.  only  an  extra- 
judicial opinion ;  judgment  for  the  plaintiff ;  note,  the  words  of  the  ad  ate,  no  perfon  being  a 
grantee  or  aflignee  of  any  reverfion,  1  Salk.  185.  pi.  a.  Mich.  3  W.  &  M.  in  B.  R.  Clover  v. 

Cope. Grantee  of  reverfion*  of  copyholds  mail  not  take  advantage  of  a  Condition  broken,  by 

ibe  3a  H.  8.  nor  by  the  common  law  (of  covenants  they  may,  Keb.  350.  Cro.  C.  24,  25.  tamen 
quaere  upon  Yelv.  135.)  For  then  by  entry  he  might  Come  in  to  be  tenant  to  the  lord  r  .. 

if  without  admittance,  and.  though  ne  in  the  reverfion  may  enter  by  the  commoi  L     *7^    J 

1  law,  yet  he  was  tenant  before ;  the  ad  gives  remedy  to  amgnecs,  which  he  is  not  properly  who 

comes  in  by  furrender ;  when  a  copyholder  enters  for  a  condition  broken,  he  is  in  ftatu  quo 
priuj,  and  therefore  mall  pay  no  fine  ;  and  if  the  grantee  of  the  reverfion  might  enter  by  force  of 
the  ftatute,  he  would  be  in  the  fame  place  as  his  grantor,  and  fo  would  be  in  as  tenant,  and  yet* 
pay  no  fine.    Gilb.  Treat,  of  Ten.  168,  169. 

23.  A  copyholder  in  fee  by  Ikence  made  a  leafefor  years,  Cro.  J.  30*1 
tendering  rent,  on  condition  to  re-enter ;  and  the  copyholder  *1'^*  |?ea* 
furrendered  to  J.  S%  in  fee,  who  demanded  the  rent  on  the  $.c.  Wiu 
land,  which  not  being  paid  he  entered  on  the  leflee ;  held,  Hams  & 
that  the  entry  of  J.  S.  is  not  lawful ;  for  copyhold  land  is  /™fen£on' 
not  within  the  Statute  32  H.  8.  cap  34    of  Conditions,  nor  Fiem?n^) 
T.  S.  fiich  an  aflignee  as  the  ftatute  intends;  for  he  is  in  only  held  that 
J  the  cuftom,  which  does  not  extend  to  fuch  collateral  £0en£v"" 

O    2  things,   way  ol  fur- 
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render  &c.  things,  awl  he  is  not  privy  to  the  Ieafe,  hut  may  plead  .his 
ukeldvan-  el^te  immediately  under  the  lord.  Yelv.  22*.  Trin.  io  Jac* 
tagc  of  the    B.  R.  Brafier  v*  Beale. 

condition, 

neither  by  the  common  law,  nor  by  the  ftatute  and  judgment  accordingly.         —  Brown! .  149, 

S.  C.  feems  only  a  tranflation  of  Yelv. Thia  cafe  is  denied,  and  called  a  hafty  lefblution* 

1  Salk.  185.  pi.  2.  Mich.  3.  W.  4c  M.  in  B.  R.  in  cal«  of  Glover  v.  Cope. $.  C.«jtqs) 

Supplement  to  Co.  Comp.  Cop.  87.  f.  21. accordingly. Hob.  178  gt  the  end  of.pl.  X03* 

Hobart  Ch.  J.  was  of  opinion  the  copyholds  are  not  within  the  ftatute  of  conditions.  S.  P. 

by  3  juftices  obiter  Cro.  C.  44.  Mich.  a  Car.,C.  B. 

And  per  ££•  A  copyholder  is  within  the  equity  of  the  Statute  of 

Holt  Ch.  j.  j2  if.  8.  cap.  34.  whereby  grantees  of  reverjions  have  like  ad- 
koWers"  vantages  againjt  leffees  by  entry  for  non-payment  of  rent 9  as  grantors 
were  en*.  av  lejfors  themfelves  might  hovel  though  copyholders  are  not 
bled  by  within  this  ftatute  as  to  entry  for  condition*  yet  an  action  of 
Se^ifc, t     «*<»*»*  1'" ;  Arg.  Skin.  "297.  Mich,  3  W.  &  M.  in  B.  R. 

is  reasonable  Glover  V.  Cope. 

to  conclude, 

that  they  may  covenant  and  raajie  conditions  of  re-entry  and  other  provisions  common  in  leafea. 

Skin.  ag8.  —Adjudged  that  covenant  lies.  Ibid.  307.  Glover  v.  Cope. 3  Lev.  32$. 

S.  C.  adjudged.  — 4  Rep.  80.  S.  C.  adjudged* 1  Salk.  185.  pi.  2.  S.  C.  and  per  Cur. 

the  furrenderee  of  a  copyhold  reveruon  may  bring  debt  or  covenant  againft  the  leflce  within  the 
eouity  of  the  3a  H.  8.  cap.  3.  for  it  is  a  remedial  law,  and  no  prejudice  can  arife  to  the  lord,  aud 
whether  he  is  in  the  per  or  in  the  poft  is  not  material,  for  a  bargainee  may  maintain  covenant 
within  this  ftatute,  and  yet  no  doubt  but  he  is  in  poft.  and  Yelv.  22s.  was  a  hafty  refolution, 
and  Hob.  1 78.  an  extrajudicial  opinion ;  judgment  for  the  plaintiff.  Note,  the  words  df  the 
aft  are  (no  perfon  being  a  grantee  or  aflignee  of  any  perfon).        ■    Show.  884.  S.  C.  adjudged. 

4  Rep.  13.  25.  Baron  feifed  of  copyhold  of  inheritance  in  right  of  his  feme 
pi.  4.  S.  C.  fur  rendered  it  without  his  feme  to  the  ufe  of  aflranger^  who  was 
Elia.h*B?R.  admitted^  and  fur  render  ed  to  the  ufe  of  another ;  all  the  Juftices 
and  "that  "  held  that  this  is  not  within  the  letter,  nor  the  equity  of  the 
neftherfce  Statute  32  i/.  8.  which  gives  entry  to  the  feme  and  her  heirs 
m^ii  be  pCut  aP»inft  the  discontinuance  of  the  haron.  Mo.  596.  pi.  813. 
to  fueher     Bullock  v.  Dibley, 

cui  in  vita. 

■  S.  P.  by  3  juftices  obiter.  Cro.  C.  44.  Mich.  2  Car.  C.  B.— —  Gilb.  Treat,  of 

Ten.  166.  cites  S,  C.  For  the  words  are  thai  no  fine,  feoffment,  or  any  other  a&  or  ads  &c.  of  the 
wife's  inheritance  or  freehold,  which  words  plainly  mean  nothing  but  a  common  hw  ejia:e,  and  the 
common  taw  way  of  conveyancing,  and  if  the  equity  of  the  act  mould  be  conftrued  to  extend  to 
copyholds  by  the  entry  of  the  party,  there  would  be  a  tenant  without  the  afTcnt  or  admittance  of 
the  lord,  neither  doth  the  other^part  of  the  a&  concerning  leafes  to  be  made  by  the  tenant  in 
tail,  or  hufhands  of  lands  in  right  of  the  wives,  extend  to  copyholds,  for  it  only  extends  to  thofe 
lands  that  arc  grantable  by  deed,  and  yet  it  was  adjudged,  that  a  grant  by  deed  of  copyhold  lands 
by  a  dean  and  chapter  mould  not  be  avoided  by  the  fucceflbr  by  13  EHs.  cap.  10  in  the  dean 
and  chapter  of  Worcefter's  Cafe,  6  Rep.  37*.  and  fo  fays,  the  queftion  will  be,  why  copyhold  lands 
mould  not  be  within  the  3a  H.  8.  as  well  as  the  13  Eliz."  cap.  10.  if  the  32  H.  8.  doth  not  extend 
to  copyhold  land,  then  a  bifhop  folrly  cannot  make  a  grant  by  copy  to  bind  his  fucceflbr;  Lord 
Coke  fays,  that  a  grant  by  copy  in  fee,  or  in  tail,  for  life  or  years,  is  a  fufheient  demifmg  within 
the  a&  3a  H.  8.  All  thofe  books  may  be  thus  reconciled  though  in  truth  they  arc  not  contrary 
to  one  another.  When  a  man  is  feifed  in  fee  of  lands  in  right  of  nts  church  or  wife,  or  his  tenant 
in  tail  in  his  own  right,  and  fome  of  his  lands  have  been  granted  by  copy  for  the  fpace  Sec.  this 
is  a  fufficient  demifing  within  the  a&,  to  warrant  his  demifing  of  them  fo  as  to  bind  the  heir 

[j  -  ^  -j  or  fucceflbr ;  but  where  a  man  is  himfelf  tenant  iu  lail  of  copyhold  lands,  or  is  feifed 
/  «$  •»  in  right  of  his  church  or  wife,  where  he  can  make  no  lrafe  to  bind  by  force  of  the  3a 
H.  8.  becaufe  they  are  not  to  be  made  by  Surrender  by  force  of  that  a&,  but  by  deed  indented ; 
and  though  by  licence  of  the  lord  a  leafe  of  copyhold  be  demifed  by  deed  indented,  yet  the  eftate 
is  not  originally  fo  grantable,  to  which  only  the  ftature  extends,  and  therefore  though  copyhold 
lands  havebeen  granted,  if  they  come  into  the  lord's  hands,  this  grant  by  copy  may  be  a  fufHcient 
demifmg  within  the  aft,  to  warrant  his  letting  them  again  by  deed  according  to  the  ad,  yet  it 
fcem*  be  cannot  grant  them  again  by  copy,  for  the  ad  requires  that  leafes  be  made  by  indenture  ; 

and 


s*ra4tisotnVrrat>]ein  the  Dean  ak©  Chapter  or  Worcistir's  Cass,  though  the  lands 
were  copyholds,  yet  when  they  came  into  their  hands  they  were  demifed  by  deed  indented, 
which  dCrnlfe  was  warranted  by  the  a&  upon  the  former  grant  by  copy ;  now  then,  if  the  32  H. 
%.  doth  not  enable  grants  by  copy,  it  is  a  great  queftion  to  me,  whether  the  13  Elic.  doth  reftrain 
them»  for  all  leafes  made  according  to  the  exception  of  the  reft  raining  ad  mult  purfue  the  qnaHfiJ 
cations  of  the  enabling  ad,  add  confequendy  mull  be  made  by  deed,  and  then  if  grants  by  copy 
be  left  as  they  were  at  common  law,  ccclefiaftical  perfons  may  grant  land*  by  copy  in  fee  with' 
the  confent  of  thefc  ^fcrfons  whofe  confent  is  required  to  bind  their  fuccfcflbrs ;  I  mean,  if  thef 
have  copyhold  lands  in  fee,  they  may  grant  them  by  furrender  to  another,  not  that  if  they  are? 
lords,  and  they  efcheat,  they  may  grant  them  in  fee,  for  upon  the  efcheat  they  fred  themfclves  in 

their  hands,  and  To  within  the 'ad. Gilb.  Treat,  of  Ten.  1 72.  cites  Cro.  C.  43.  and  fays,  that 

it  was  faid  by  Yelverton  Arguendo,  that  the  32  H.  8.  cap.  S.  which  gives  an  entry  inftead  of  the? 
cui  in  vita,  extends  to  copyhold  lands,  for  the  aft  was*  made  to  redrefs  a  wrong,  and  it  is  no  prio^ 
judice  to  the  lord  or  tenant,  that  the  wife  mall  enter,  and  the  general  words  of  the  ad  that  gite* 
i  cui  in  vita,  have  been  allowed  to  extend  to  copyholds ;  the  words  of  the  iiatute  32  H.  8.  are, 
Wing  the  inheritance  or  freehold  of  his  wife ;  fo  if  this  ad  docs  in  this  branch  extend-  to  copy^ 
hold  lands,  at  it  teems  to  me  it  does,  then  one  and  the  fame  ad  of  parliament,  intone  part  of  jt» 
will  extend  by  general  words  to  copyhold,  and  the  other  not,  for  the  firti.  part  of  the  act  of  lcafci 
to  be  made  by  tenant  in  tail  extends  not  to  copyhold  lands. 

26.  Copyholds  are  within  the  Statute  of  Limitations,  per  Gilb.  Treat. 
tot.  Cur.  Mo.  411.  pL.  559.  Trin.  37  Eliz.  in  Cafe  of  Shaw  ^.Tc^tct 
v.  Thompfon.  -  s.  c.  for 

that  is  as 
act  made  for  the  prefervarion  of  the  pubKck  quiet,  and  no  way  tending  to  the  prejudice  of  thfc 
lord  or  tenant.     And  adions  concerning  copyholds  are  as  fully  and  plainly  within  the  words  of 
the  ad  of  parliament  at  any  other  adions  are,  and  lb  there  is  no  icdba  to  exclude  them  from 
the  meaning. 

27.  The  Statute  of  32  H.  8.  cap.  9.  of  Buying  pretenced 
Titles  extends  to  copyhold  lands.  Supplement  to  Co.  Corrip. 
Cop.  88.  f.  2i. 

28.  If  one  that  has  a  pretended  right  or  title  to  copyhold  &  ?•  fadto 

j^j  l : j  /•_  i_  •.  1 .1  __    .?:.  :-  __^1_:_  *i_  £-l^__^  have  have 

that  if.any  bargain,  buy,  or  fell  &c^«..j  ..6..*  v.  *.„.v,  ...  ^  jV, 
to  any  lands  or  tenements  &c.  which  words  (any  Right  or  b'Vp." 
Title)  extend  to  all  manner  of  rights  or  titles,  and  by  con-  cries  S.  c. 
fequence,  to  copyhold  lands;  per  Wray  Ch.  J.  4  Rep.  26-  a*  z — G^ 
Pafch.  31  Eliz.  B.  R.  in  Cafe  of  Kite  v.  Qumton.  TeTi7Y. 

S.  P.  and 
the  ad  being  to  fupprefe  wrong,  it  is  within  the  equity  of  it,  neither  lord  nor  tenant  being  pre* 
jndiced  thereby. 

29*  Aflion  of  debt  doth  not  lie  for  arrears  of  copyhold  rent)  Brownl. 
but  only  rents,  of  freeholds,  and  the  Statute  32  H.  8.  ex-  ^'^Baily 
tends  not  to  them,     Yelv.  135.  Mich.  6  Jac.  B.R.  Apple-  &C.&S.P. 
ton  v.  Baily. 

■30.  By  the  Statute  of  1  E.  6.  cap.  14.  it  is  expfefsly  pro- 
vided, that  upon  the  dijfolution  of  ahbies  and  monafteries  copyholds 
Jhould continue  as  they  did  before  the  ftatute  and  Jhould fall  into 
the  kings  bands*    Co.  Comp.  Cop.  60.  f.  52. 

31.  By  the  Statute  1  Mar.  cap.  12.  it  is  exprefsly  pro- 
vided, that  if  any  copyholder,  being  yeoman,  artificer,  kufband- 
man,  or  labourer,  and  being  of  the  age  of 18  or  more,  under  the 
age  of  60,  noffick,  impotent,  lame,  maimed,  nor  having  any  jujf 
Pf  teafonable  caufe  of  excufe,  upon  requeft  made  by  any  man  in  * 
mtfboritji  refufes  to  aidj  u/iices  in  fupprejjing  of  riotous-  perfonsy 

O  3  that 
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that  then  he  (hall  immediately  forfeit  his  copyhold  to  tho 
lord  of  whom  it  is  held,  during  the  copyholder's  natural  life, 
Co.  Comp.  Cop.  60.  f.  52. 

Supclemqxt  *32  ^  the  Statute  of  5  £#*•  €aP*  ,4-"»t  'lt  exprefsly  pro- 
Com^Cop.  v»ded,  that  the  forging  of  a  court  roll,  to  the  intent  todefrau4 
88.  f.  ti.  *  a  copyholder,  (hall  be  as  well  punifliable  as  forging  any  other 
S.P.— Gilb.  charter,  deed,  or  writing  fealed,  whereby  to  defeat  a  copy- 
Ten?'i?  holder  or  freeholder,  Co.  Comp.  Cop.  6c.  f,  52. 
S.  p. 

toPciemcilt  33"  r^he  Statutc  o{  *3  Eliz*  caP%  4-  °f  jtudit9rs  *»*&*- 
Comp!cop.  cetv'r*  °f  the  Queen  doth  not  extend  to  copyholds,  and  it 
87.  C  91.  (hould  be  a  great  prejudice  to  the  lords  of  fuch  copyholds, 
^!!ir?K  ^at  ^e  clueen  faoute  have  the  land ;  per  Walmfly  Le.  98.  pL 
Ticat.of     I2^«  Mich.  30  Eliz.  in  Cafe  of  Saliard  v.  Everet. 

Ten.  176. 

&ys  this  is  a  reafbnable  opinion ;  for  power  is  given  by  that  a&  to  make  (ale  by  her  letters  patents^ 

which  (hould  be  a  very  great  prejudice  to  the  lord. 

•wp*-  »5-  34*  The  Dean  and  Chapter  of  W.  the  24  Eliz-.  demifed  to  G. 

*Mlock  v.  a  copyholder  for  life,  the  fame  copyhold  lands  for  the  lives  ofA^  B. 

the  notes11  ana*  &  and  the  furvivor  of  them.     The  dean  died.     The  fuc- 

thereasto  ceflbr  dean  and  chapter  entered.     Refolved  that  the  aft  of 

comparing  j 3  El.%.  cap.  io.  does  not  avoid  this  leafe  if  the  accuftomed 

oT^Eli!!  year,y  rent  oe  referved,  or  more.     6  Rep.  37.  b.  38.  a.  Tiin. 

10  with  3  Jac.  Bf  R.  The  Dean  «uid  Chapter  qf  Worcelter's  Cafe. 

theftatute 

pf  32  H.  8.  cap.  38. 

0ilb. Treat.  35.  By  the  Statute  13  Elix.  cap.  y.  it  is  exprefsly  provided, 
*f  Ten.  169.  that  the  copyhold  land,  as  well  as  the  freehold  land%  of  a 
f^opy-    **»W»  fliall  be  fold  for  the  fttisfying  of  the  creditor.    Co. 

hold  lands      Comp.  Cop.  6 1 .  f.  52. 

are  within 

the  ftatutes  of  Bankrupts;  becaufe  the  ftatute  13  Eliz.  exprefsly  mentions  them,  and  though  the. 

Other  ftatutes  do  not,  yet  they  being  made  for  further  remedy  in  the  matter  aforefaid,  were  not  to, 

be  expounded  by  the  former,  efpccially  fince  that  has  taken  care  that  no  prejudice  (ball  happen 

to  the  lord. 


pro.  C.  548.  36.  It  was  refolved  by  all  the  J  u  ft  ices,  that  copyhold  is 
Sc  s?P.  ^  within  the  Statutes  of  13  Eliz.  &  1  Jac.  [concerning  Bank- 
agreed  by     rupts]  becaufe  it  is  no  prejudice  to  the  lord,  for  that  there 


thejuftices  ought  to  be  a  compofition  with  the  lord,  and  the  vendee  of 
p1/q!4s3.7C  tne  lands,  and  although  the  fale  is  and  ought  to  be  by  indenr 
adjudged,  ture,  yet  the  vendee  ought  to  be  admitted  by  the  lord.  2dly. 
—-Mar.  The  words  of  the  Statute  of  13  Eliz.  expreisly  are,  That  the 
s.  P.P^!eed  commiffi°ners  fliall  difpofe  of  lands  as  well  copy  as  free,  and 
by  all  in  the  fa  id  ftatutes  fhall  be  conftrued  moft  beneficially  for  cre- 
S.  C.pi.67.  ditors,  id  eft  fuum  cuiquetribuere;  Supplement  to  Co.  Comp, 
Can'andfo,  CoP-.  88'  f-.  *!•  cite*  Trin.  15  Jac.  [Car.]  in  B.  R.  Crifp  y, 

tyallthe    '   Prat. 
sx>oks  it 

feems  mifprinted  in  the  fapplement  (Jac.)  for  [Car.]  &  C.  cited  by  the  chief  baton  as) 

pbjeded  that  copyhold  lands  are  within  the  ftatutes  of  i  Jac  and  21  Jac.  by  reafonof  the  word*; 
Jands,  tenements,  and  hereditaments,  and  faid,  that  thofe  words  do  not  make  the  reafon,  but 
{he  reafon  is,  becauf^  copybpl^  efUtcs  fjc  exprefsly  mentioned^  but  the  reafon  was.*  becaufe 

copyhold* 


copyholds  are  exprefsly  mentioned  in  the  ftatute  13  Eliz.  concerning  bankrupts,  and  the  ftitute 
\i  Jac.  being  fubfequent  and  explanatory,  and  a  very  beneficial  law,. therefore  copyholds  have 
been  adjudged  to  be  within  thofc  fubfequent  laws;  befides,  the  lord  of  the  manor,  in  the  cafe 
of  a  bankrupt  copyholder,  can  be  at  no  prejudice,  becaufe  the  attignee  of  the  commiftloners  it 
to  be  admitted,  and  to  pay  his  fine  to  htm,  and  in  cafe  of  forfeiture  by  attainder  the  lord  (Hall 
have  the  actual  pofleflion  of  the  copyhold,  by  way  of  efcheat  after  the  death  of  the  copyholder, 
and  this  pro  dete&u  hatred  is,  became  his  blood  is  corrupted  by  the  attainder ;  but  it  may  be  a 

queftion,  who  (hall  have  the  profits  during  his  life.  Hard.  435, 436. Upon  the  ftatute  of 

j  3  Eliz.  cap.  7.  which  impowers  the  commiffioners  of  bankrupts  to  fell  the  lands  &c.  it  has  been 
held,  that  they  could  not  fell  copyholds  if  that  law  had  not  given  them  power  by  exprefi 
words,  viz.  to  fell  as  well  copy  as  free  land,  and  fo  are  feveral  a£b  of  parliament  made  to  give 
forfeitures  of  lands,  tenements,  or  other  hereditaments  &c.  which  words  do  not  extend  to  copy- 
holds but  only  to  inheritances  at  common  law.  And  the  reafon  is  becaufe  copyhold  lands  at  tne 
time  of  making  13  Eliz.  cap.  7.  and  other  a&s,  and  long  after,  were  in  no  efteem  of  the  law  ; 
for  the  tenants  of  thofe  lands  held  them  in  villeinage,-  or  at  beft  were  but  tenants  at  r  ^  -1 
will,  and  fo  not  within  the  provtfion  or  care  of  adts  of  parliament.  And  even  at  L  75  J 
this  day  their  eftates  are  held  only  at  the  will  of  the  lord  according  to  cuftom  of  the  manor ;  and 
in  many  refpeds  this  tenant  hath  a  dependance  upon  the  lord,  for  he  can  neither  alien  nor  leafe 
his  copyhold  without  Licence ;  and  therefore  when  either  is  done,  it  is  as  well  the  aft  of  the  lord 
as  the  tenant.  Arg.  4  Mod.  85, 86.  Hill.  3  &  4  W.  &  M.  in  B.  R.  in  cafe  of  Glover  v.  Cope. 

37.  By  the  Statute  14  Eliz.  cap.  6.  it  is  exprefsly  pro- 
vided, that  if  any  of  the  queen's  fubje&s  go  beyond  the  jeas 
without  licence*  that  then  the  queen  fhall  not  only  take  the 
ordinary  profits  of  the  fugitives  copyhold  land  as  they  arife, 
}>ut  fhall  let,  fet,  and  make  grants  by  copy,  and  ufual  wood- 
falcs,  and  other  things,  to  all  intents  and  purpofes,  as  a 
tenant  pro  termino  durante  vita  may  do.  Co.  Comp,  Cop. 
.61.  f.  52. 

38.  The  Statute  of  14  Eliz.  of  Fugitives  extends  to  copy*- 
Jiold  lands.     Supplement  to  Co.  Comp.  88.  f.  21. 

39.  Copyholds  are  not  liable  to  the  20  /.  per  month  upon  the 
29..  [28.]  Eliz.  for  Recufancy.  Ow.  37,  Pafch.  13  Eliz. 
Anon. 

40.  A  recufant  being  cpnvift  for  not  paying  20 1.  a  month  Ow.  &. 
forfeited  by  the  Statute  29  Eliz.  cap.  5.  and  other  ftatutes  of  pakh.  13 
Recufancy,  a  commiflion  iffued  out  of  the  Exchequer  to  in-  ^judged  * 
Guire  and  feife  all  his  goods ,  lands ,  tenements,  and  hereditaments,  after  great 
liable  to  fuch  a  feifure ;  upon  the  return  of  the  commiflion  it  debate, 
appeared,  that  fome  of  the  lands  returned   were  copyhold  {J^hnd* 
Jands;  it  was  aqueflion,  if  they  were  within  the  ftatute  ?  It  arc  not 
was  the  opinion  of  the  Court,  that  they  were  within  the  withi»  *h« 
equity  of  the  ftatute;  for  the  words  of  the  ftatute  are,  lands,  f^on' ob/ 
tenements,  and  hereditaments,  which  are  forcible  words,  and  the  preju- 
the  intention  of  the  ftatute  was,  that  the  queen  ftiould  have  <*"*  that 
all  the  goods,  and  the  recufant  by  the  words  of  the  ftatute  ™a^0lm"^ 
was  only  to  have  the  3d  part  of  his  lands,  which  is  all  that  the  lord 
the  law  gives  him,  and  if  copvhold  lands  mould  not  be  within  who  has 
the  ftatute,   if  a  recufant  wno  had  great  pofTeflions  only  of  com"»ttcd 

1     1  1  1       1     /l       »  1  •«      1     •  J      *  no  offence, 

copyhold  lands  ihould  go  unpunilhed,  it  was  contrary  to  the  andthcre- 
meaning  of  the  makers  of  the  afl.    Supplement  to  Co.  Comp.  fore  (hall 
Cop.  88.  f.  21.  cites  Le.  97.  Trin.  [Mich.]  30  Eliz.  in  Sc*cc,  J^J^JS 
Saliard  v.  Everard.  fervices.^ 

Gilb.  Treau 
pf  Ten.  1 75.  cites  S.  C.  and  fays,  it  came  to  be  a  queftion,  whether  the  ftatute  29  Eliz.  cap.  5. 
extended  to  copyholds  ?  and  two  feemed  of  opinion  it  did,  and  one  took  this  difference,  that 
when  a  ftatute  is  made  to  transfer  an  eiUtc  by  the  name  of  lands,  tenements,  and  Jicreditamcnts, 
fopyholds  are  not  within  fuch  ftatute. 

O  4  4,  Copy- 


175  COpp&Ottlt 

•  lnft.737.  41,  Copyholders  are  not  within  the  Statute  of  31  Eliz. 
Gifb.  Trcau  caP%  7*  rf  Cottages.  Bulft.  50.  Mich.  8  Jac,  Brocke  v.  Beare. 

of  Ten.  1 76. 

S.  P.  and  cites  fame  cafe*. 

Cilb.  Treat.  4.2.  By  the  Statute  35  Eliz.  cap.  2,  it  is  exprefsly  provided, 
ofTen.173.  fa^  jf  any  perfon  or  perfons,  being  convicted  of  recufancy, 

repair  not  home  to  their  ufual  place  of  abode,  not  removing 
from  thence  above  five  miles  di fiance,  that  then  any  perfon 
or  perfons  thus  offending,  {hall  not  only  forfeit  their  freehold 
land  to  the  queen,  but  withal  their  copyhold  to  the  lord  or 
lords  of  whom  it  is  holden.  Co.  Comp.  Cop.  61.  f.  52. 
»Lutw.  43.  A  copyholder  is  not  within  the  12  Car.  2.  [tap.  24*]  to 

5.!c!&s?p!  diff°fe  the  cuJhdy  °f  bis  chtldren*  but  the  cuftody  fliall  be  to 
rcfoived.'  *  the  lord  or  others,  according  to  the  cuftom  or  the  manor, 
—  Lord  as  to  the  copyhold  lands,  for  the  prejudice  which  may  be  to 
lUym.Rep.  t^e  j^^  amj  for  t^e  meannefs  0f  the  eftate.     3  Lev,  305, 

sfc'cfii    Pafch.  6  W.  &  M.  in  C.  B.  Clench  v.  Cudmore. 

as  adjudged 

for  the  lord*  for  the  ftatute  extends  only  to  lands  and  tenement  at  the  common  law. 

[176  }  44.  Ifaac  Pennington  was  attainted  of  high  treafon,  by  the 
aft  12  Car.  2.  of  Regicides,  and  was  at  that  time  feifed  of  a 
copyhold,  held  of  the  manor  of  W.  of  which  the  defendant 
was  lord.  By  the  faid  ftatute  the  forfeiture  is  given  to  the  king 
of  all  lands,  tenements,  and  hereditaments  &c.  which  the  perfon 
attainted  had  on  the  25th  day  of  March,  or  at  any  time  Jtnce 
1646,  and  that  they  (hall  he  in  the  a&ual  poffeflion  of  the 
king,  without  office  or  inquifttion,  provifo,  that  no  grants 
or  conveyances,  or  grants  and  fur  renders  by  copy  Scc.had 
or  made  before  29  Sept.  1659,  by  any  perfon  attainted  &c. 
fliall  be  impeached  &c.  the  queftion  was,  Whether  by  the 
general  words  of  this  ad  of  parliament,  the  copyhold  lands 
are  included,  and  fo  forfeited  to  the  king,  and  whether  the 
provifo,  wherein  copyhold  lands  are  mentioned,  adds  any 
force  to  the  general  words ;  and  per  Hale  Ch.  B.  if  this  eftate 
(hould  be  forfeited,  the  copyhold  will  be  deiiroyed,  and  pafs 
by  letters  patent,  and  not  by  fur  fender,  and  it  would  be  a 
hard  conftrudion  to  expound  an  aft  of  parliament  fo  as  to 
deftroy  the  intereft  of  an  innocent  perfon.  Hard.  432.  435. 
Hill  18  &  19  Car.  a.  in  Scacc.  the  Duke  of  York  v.  Mar- 
lham. 

.45.  A  copyholder  committed  treafon  in  the  murder  of 
King  Charles,  and  afterwards,  anno  1655,  he  furrendered 
his  copyhold  into  the  hands  of  the  lord  of  the  manor,  for 
the  ufe  of  his  children,  and  died.  The  children  were  ad- 
mitted, anno  1659;  the  manor  was  fold  to  the  plaintiff,  and 
anno  12  Car.  2.  the  regicides  were  attainted  by  ad  of  parlia- 
ment, by  which  it  was  ena£ted,  that  all  their  tftates  real,  and 
ptrfonal,  and  other  things  of  that  nature,  whatfoever  theyjbail 
be%  Jhall  be  forfeited  to  the  king;  Charlton  J.  was  of  opinion, 
that  this  copyhold  was  given  to  the  king  by  thefe  general 

words 
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Words  (wtber  things  of  that  nature  whatfoever)  but  all  the  reft 
of  the  Court  were  or  opinion,  that  copyholds  were  never  in- 
cluded in  a  ftatute  where  the  lord  might  have  any  prejudice, 
vnkfs  exprefsly  named,  and  for  the  provifo,  it  might  be  fatis- 
£ed  by  the  copyholds  which  the  traitors  might  hold  in  the 
king's  manors,  or  where  they  had  a  manor  held  of  the  king, 
and  had  made  voluntary  grants  of  copyholds  and  fur  renders 
made  fubfequent;  but  it  was  ordered  to  attend  the  king's 
attorney  general,  to  know  if  he  defired  to  be  heard  to  the 

E>int,  et  adjornatur.     2  Vent.  38.  Pafch.  35  Car.  2.  G.  B. 
ord  Cornwall is's  Cafe. 

46.  Statutes  that  are  beneficial  to  the  copyholder  and  not 
prejudicial  to  the  lord,  may  by  a  benign  interpretation  be 
extended  to  copyhold;  as  Statute  W.  2.  cap.  3.  which  gives  . 
cui  in  vita  and  refceipt9  and  cap.  4.  which  gives  to  the  parti- 
cular tenant  quod  ei  deforceat.  3.  Rep.  9.  a.  Pafch.  26  Eliz. 
in  the  Excheqner.  Heydon's  Cafe. 

47.  When  an  aft  of  parliament  alters  the  fervice,  tenure,  or  Sav.  66\6>. 
inter ejl  of  the  land,  or  other  thing  in  prejudice  of  the  lo*dy  or  of  pl-«3&s.c. 
the  cuftom  of  the  manor,  or  01  the  tenant,  there  the  general  s  p  ^L 
words  of  an  act  of  parliament  mall  not  extend  to  copyholds,  Manwood 
but  when  an  a&  is  generally  made  for  the  public  good,  and  CJ1-  B"T"~ 
Ho  prejudice  may  accrue  by  reafon  of  the  alteration  of  any  pi#°'tIJ/ 
intereft,  fervice,  tenure,  or  cuftom  of  the  manor,  there  often-  Pafch.  35 
times  copyhold,  and  cuftomary  eftates,  are  within  the  general  &*z-  in 
purview  of  fuch  adte.     3.  Rep,  8.  a«  Pafch.  29  Eliz.  in  the  J^pf" 
Exchequer.  Heydon's  Cafe,  per  Mas- 

•wood.       ■ 
Co.  Corop.  Cop.  61.  f.  53.  cites  S.  C.  Supplement  to  Co.  Comp.  Cop.  77.  f.  1 2.  cite* 

S.C.— ibid.  86.  f.  at.  cites  S.  C.  &  S.  P. Godb.  369.  pi.  4,58.  M  ch  a  Car.  it 

was  tad  pdr  Cut.  that  fuch  difference  was  taken  by  PophaYn  Ch.  J.  4ft  Eliz.  B.  R.  in  cafe  of 
Bafpool  v.  Long,  that  a  cuftom  which  conduces  to  maintain  copyholds  extends  to  them,  but  a 

ftatute  or  cuftom  which  depraves  or  deftroys  them  does  not. [This  point  does  not  appear 

in  any  of  the  reports  of  the  cafe  of  Bafpoolv.  Long.] Cro.  C.  42.  Sec  pi.  4.  Mich.  2  Car. 

C.  B.  the  S.  P.  ih  cafe  of  Rowden  v.  Malfter. S.  P.  by  3  jufticcs,  2  Vent.  30.  Pafch. 

35  Car.  s.  C.  B. Gilb.  Treat,  of  Ten.  151.  S.  P. 

48.  Note,  that  in  no  cafe,  where  the  iing  claims  a  Jhare  in  [    177  ] 
the  forfeiture  of  the  lands,  (as  in  the  Statute  H.  5.  which 

fpeaks  of  lands  forfeited  for  herefy,  viz.  that  the  king  (hall 
have  annum,  diem  et  vaftum,  as  he  hath  for  lands  forfeited 
for  felony)  copyhold  lands  are  not  within  the  general  words  of 
fuch  Jlatute,  for  that  in  fuch  cafe,  if  the  copyholder  commit- 
teth  felony,  the  copyhold  is  prefently  forfeited  to  the  lord  of 
the  manor,  and  therefore  out  of  the  words  of  that  ftatute, 
and  other  the  like  ftatutes.  Supplement  to  Co.  Comp.  Cop, 
87.  f.  21. 

49.  Copyholders  are  comprehended  under  ftatutes,  either  by 
gxprefy  limitation  in  precife  words ,  or  by  a  jecret  implication  upon 
general  words.    Co.  Comp.  Cop.  60.  f.  52, 

50.  There  is  a  difference  between  penal  JlatttUs,  which  gave 
aforftitwre  generally,  or  to  particular  perfons,  as  the  king  &c. 
Copyholders  are  within  the  fir  ft,  becaufe  in  fuch  cafe  the  lord 

may 


■77  Coppfrtifo* 

may  enter,  or  the  land  may  efcheat  to  him,  but  they  are  no* 
within  the  laft.  2  Sid.  43.  Arg.  Hill.  1657.  in  Cafe  of  Hapr 
rington  v.  Smith. 

51.  The  king  cannot  feife  two  parts  of  copyhold  lands  of  a 

rtcufant  convifi.     Hard.  33.  Hill.  18  &  19  Car.  2.  in  Scacc* 

Duke  of  York  &  al.  v.  Sir  John  Mariham,  Baronet. 

It  U  true,  52.  Thofe  ftatutes  which  concern  or  affeEt  the  ft  ate  of  the 

*?"  h*        ^n^  ^ave  keen  conftrued  not  to  extend  to  copyhold,  as  the 

prd«w»i-  ftatute  which  gives  elegits.    A6ton  Burnel  did  not.     Arg, 

nal  matters,   Show.  287.   Mich.    3  W.  &  M. 

have  been 

adjudged  to  reach  it.    Ibid,  cites  Le.  97.  Qw.  37.  Anon, 

53.  Copyholds  are  held  to  be  within  the  Statute  of  Sewers 
to  be  taxed,  but  not  to  be  fold.  Arg.  Skin.  297.  Mich.  3  W, 
&  M.  in  B.  R.  in  Cafe  of  Glover  v.  Cope,  cites  Callis  Read- 
ing on  the  Statute  of  Sewers. 
3  ^cv'la7»       54.  Particular  ftatutes  by  which  the  lord  may  have  any  pre- 
and  the       judice  as  to  fine  or  amerciaments,  do  not  bind  copyhold  tene> 
*aly  reafm    ments,  as  the  Statute  8  H.  concerning  Bankrupts  did  not  ex- 
»A^c°py-    tend  to  copyholds,  and  therefore  a  fubfequent  law  was  tq 
b2en  ad-C    include  them,  neither  did  the  Statute  of  Recujancy  extend  to 
judged  not    fuch  eftates,  and  the  reafon  given  is,  becaufe  the  lord  may 
to  be  with-  thereby  receive  an  injury  by  the  lofs  of  the  cuftoms  and  fer- 
view* of UF"    vices,  but  general  laws  made /or  the  publick  good,  and  where  the 
other  fta-     lords  of  manors  cqn  have  no  prejudice^  are  binding,  and  (hall 
tutei  which  extend  to  copyhold  lands,  though  not  named  in  fuch  ftatutes J 
£«ri/        Arg-  4  Mod-  84.  Hill.  3&4W.3.B.  R.  in  Cafe  of  Glover 

toords,  is,      V.  Cope* 

becaufe  of 

the  refpelt  to  the  hri's  prejudice,    Carth.  205.  in  cafe  of  Glover  v.  Cope.— —  1  Salk.  185* 

pi.  a.  S.  C.  but  S.  P.  does  not  appear. 

(P.  d.)     Agreements  between  Lord  and  Tenants, 

I.  A  Cuftom  of  defent  in  a  manor,  and  many  other  things, 
"^  were  in  controverfy  between  the  lord  and  tenants, 
and  between  the  tenants  themfelves,  and  in  the  10  Eliz.  a 
general  agreement  made  by  deed  indented,  and  a  bill  in  Chancery 
eftahlijhing  the  fame,  but  no  record  to  be  found,  but  the  deed 
inrolled,  though  all  the  tenants  of  the  faid  manor  fliall  be 
ilopped  in  the  Chancery  to  fpeak  againft  this,  for  it  is  for 
the  repofe  of  the  realm  notwithftanding  pretence  was  made 
that  agreement  cannot  alter  a  cuftom  in  law,  that  fome  were 
infants,  fome  feme  coverts  at  the  time,  and  that  the  lord  was  but 
tenant  in  taily  of  which  opinion  was  Mr.  Cook,  Attorney- 
General,  and  Juftice  Gawdy.  Cary's  Rep.  29,  30.  cites 
20  June  1602.  44.  Eliz. 
[  178  ]  a.  In  the  cafe  of  tenant-right  between  M.  and  fome  of  his 
tenants  on  the  borders,  the  Lord  Chancellor  pronounced, 
that  neither  in  tenant-right  nor  in  other  copyholds  would  he 

make 
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make  any  trier  for  all  his  tenants  in  general,  but  for  fpeeial 
men  in  Ipecial  cafes,  nor  for  any  longer  time  than  the  pre* 
fent,  except  it  were  by  agreement  between  the  lord  and 
tenants,  which  then  he  would  decree  if  it  appeared  reafonabU. 
Gary's  Rep.  38.  cites  8  June,  1  Jac.  Mufgrave  s  Cafe. 

3.  An  agreement  between  the  lord  and  tenants  for  fettling  S.  P.  and  for 
heriots,  vtiAJlinting  common,  was  decreed  to  be  affirmed.     The  T*duci*g 
lord  fells  the  manor,  and  the  purchajer,  though  he  came  not  entail*. 
in  privity,  brought  a  bill  to  revive  the  decree,  and  had  the  Fin.  R.  154. 
fame  confirmed,  though  neither  the  lord  nor  tenants  had  greater  *?ich-  a6 
tftate  than  for  life;  quaere.     Vern.  427,  pi.  402.  Hill.  1686.  M^dowi 
Dunn  v.  Allen,  v.  Patericfc, 

(Q-,  d)     Cafes  of  Agreements,  and  Covenants 
about  Copyholds  between  Tenants  and  others. 

1.   A     Covenants  to  ajfure  copyhold  land  to  J.  S.     In  an 
**•    action  by  J.  S.  he  needs  not  lliew  a  court  to  be 
holden,  for  A.  ought  to  procure  a  court  to  be  holden.     Cro. 
J.  102.  pi.  35.  Mich.  3  Jac.  B.  R.  Fletcher  v.  Pynfet. 

2.  A.  feifed  of  copyhold  and  freehold  lands,  fettled  the  A  man 
freehold  lands  on  himfelf  for  life,  remainder  of  part  to  his  fo^mfdf 
y/ifefor  life,  for  part  of  her  jointure,  remainder  to  his  heirs  male  and  hi* 
on  the  body  of  his  wife,  remainder  to  his  heirs  mafe  of  his  body,  hcirs»  *« 
remainder  to  B.  his  brother  in  tail  male,  remainder  to  his  own  ^pyhoS* 
right  heirs y  and  covenants  with  the  fame  truftees,  to  fettle  the  eilatc  to 
copyholds  to  the  fame  ufes.     A.  going  to  make  a  furrender  fell  certain  ufe» 
fick,  but  made  a  letter  of  attorney  to  do  it,  but  died  before  it  *™  ind 
was  done  without  iffue  male.     The  freehold  lands  remained  died  before 
toB.  but  the  Court  would  not  compel  the  heirs  general  of  «w»  done. 
A.  to  execute  the  covenant  to  furrender.   Ch.  Cafes  24.3.  Mich,  j^j11^^ 
26  &  27  Car.  2.  Bellingham  v.  Lowther  and  Wentworth.       a  fpeaficiT 

execution  of 
(his  covenant,  and  the  Dune  was  decreed  accordingly.  9  Mod.  106  Mich.  11  QccinCanc 
Nccve  v.  Keck. 

3.  Two  copyholders  upon  a  treaty  of  marriage  between  them 
furrendered  their  refpeftive  copyholds  to  the  uje  of  them  and  the 
furvivojr  of  them,  and  before  marriage  the  man  dies.  The 
woman  entered,  and  enjoyed  for  30  years;  it  was  infilled,  that 
this  was  a  truft  for  the  man  and  his  heirs  till  the  marriage, 
and  Lord  Jeffries  decreed  a  re-furrender,  and  an  account  of 
the  profits  from  the  death  of  the  man.  Vern.  432.  pi.  408. 
Hill.  1686.  Hamond  v.  Hicks.     f 

4.  Rent  granted  out  of  a  copyhold,  and  which  had  been  fre-  Though  in 
quently  alien  by   funender  and  admittance  for  a  valuable  ftriftned 
confideration,  was  made  good  in  equity.     2  Vern.  R.  16.  pi.  **  ij^ot 
JO.  Hill.  1686.  Spindlar  v.  Wilford.  pafsbyxuay 

of  furrender, 
vet  the  furrenden  and  admittance*  are  evidences  of  the  agreement  fox  the  file.  Ibid. 

5.  On 


5.  Oil  marriage  a  freehold  efta*e  Was  fettled  00  huftand 
and  wife  for  their  lives,  remainder  to  the  firft  fon  in  tail,  re» 
nminder  to  truftees  for  500  y*6rs,  to  raife  daughters  portions* 
remainder  over,  and  *there  was  a  covenant  from  baron  to 
fettle  his  copyhold  eftate  to  the  fame  or  Hk*  ufts,  and  fubje&  to 
the  fame  trnft  on  provifoes  &c.  Afurrender  is  made,  hut  no 
term  is  limited.  There  was  no  iffue  male,  and  the  freehold 
was  fufficient  to  raife  the  daughter's  portions.  Bill  difmified 
at  the  Rolls, ,  but  Lord  Somers,  on  appeal,  decreed  the  copy- 
hold eftate  to  ftand  charged,  and  liable  to  raife  daughter  s  por- 
tions, a  Vern.  R.  321.  pi.  308.  Mich.  1694*  Shouldam  v. 
Shouldam. 

6.  A.  a  copyholder  of  inheritance  having  no  iffue,  intended  to 
leave  it  to  bis  nephew,  but  being  taken  ill,  ht  had  no  time  to  fur- 
tinder  it  to  the  ufe  of  his  will,  for  want  whereof  the  eftate  would 
defcend  to  Mm  his  Jifter ;  to  prevent  which  A*  got  Mm  to  give  a 
bond  of  2000 1.  to  the  nephew  his  fon,  conditioned  to  convey  the 
lands  to  her  fon  and  his  heirs  upon  requeft.  The  fon,  after  A's> 
death,  enured  and  died  without  iffue,  but  left  2  fifters,  no  con" 
veyance  being  executed  by  the  mother  \  but  Lord  Chancellor  de- 
creed, that  (he  was  a  truftee  for  her  fon  and  that  ihe  fhould 
furrender  to  her  daughters,  and  they  to  be  admitted  as  copar- 
ceners.   9  Mod.  6a.  Mich.  10  Geo.  Altfon's  Cafe. 

(R.  d)     Attorney.     What  Services  may  be  done 

by  Attorney. 

I.  'TpHE  principal  duty  infeparably  to  be  done  to  the  per* 
^  fori  of  the  lord,  and  by  his  copyholder,  is  in  doing  of 
fealty,  which  upon  every  admittance  he  is  to  do  the  lord,  for 
that  is  efpecially  mentioned  in  the  copy  granted  by  the  lord 
in  thefe  words,  viz.  Dat  domino  pro  fine,  et  fecit  domino 
fidelitatem,  and  fealty  cannot  be  done  but  in  per  fon,  and  not  by 
an  attorney.  And  although  (as  Mr.  Littleton  faith)  fealty 
may  be  taken  by  the  fteward  of  the  court  of  the  lord  of  the 
manor,  yet  it  is  done  to  the  lord  himfelf,  and  it  muft  be  done 
by  the  copyholder  himfelf  in  perfon.  Supplement  to  Co. 
Comp.  Cop.  83.  f.  18.  cites  9  Rep.  in  Comb's  Cafe  75. 

2.  The/itr*  andfervice  which  is  to  bo  done  in  the  court  oftho 
lord  by  his  copyholder  muft  be  done  in  perfon  and  not  by 
another  for  him*  and  it  is  to  be  done  upon  oath,  and  a  man 
cannot  fwear  by  attorney,  and  therefore  he  cannot  make  an 
attorney  to  do  his  fuit  and  fervice,  but  the  fame  nwift  be 
done  by  him  in  perfon.  Supplement  to  Co.  Comp.  Cop.  83. 
f.  18. 

3.  Some  particular  things  a  copyholder  may  do  by  his 
attorney;  as  he  may  pay  his  rent  by  his  fervant  or  attorney, 
or  tender  it  by  them,  and  fuch  payment  and  tender  fhall  be  good. 
Supplement  to  Co,  Comp.  Cop*  83.  f.  18. 
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4,  So  if  the  cuftom  of  the  manor  be,  that  upon  the  death  -of 
every  copyholaer  the  tenant  Jball  fay  and  tender  his  beji  beafi  unto 
the  lord  for  a  herio't,  there  the  heriot  may  be  paid  by  the  heir  be- 
fore his  admittance,  or  by  the  executor  of  the  copyholder,  and 
fuch  payment  or  tender  of  it  ihali  be  good,  bupplement  to 
Co.  Comp.  Cop.  83.  f.  18. 

(S.  d)     By-Laws.  [  180 

t.  'T'HE   tenants    may     change   the   by-taws   at   the  next 

*  court  without  the  confent  of  the  lord,  per  Dyer.  Dal. 
9S«p'-*3*  15  Eli*.  Franklin  v.Cromwell. 

2.  By-laws  made  in  court  baron  to  bindjirangersxhzt  are  not 
tenants  of  the  manor,  are  void*  Savil,  74.  pL  151-  Mich. 
25  &  26  Eliz.  Anon. 

3.  If  the  homage  only  make  by-laws,  and  not  all  the  tenants, 
the  by-laws  are  void*  Saril,  74.  pi.  151.  Mich.  25  &  26 
Eliz.  Anon. 

4.  To  make  by-laws  that  they  {hall  not  put  in  their  tattle  in 
their  feveralties  before  fuch  a  day  is  void.  Savil,  74*  pi*  151. 
Mich.  25  &  26  Eliz.  Anoo. 

5.  By-laws  to  bindjirangers  are  not  good,  though  they  are 
made  by  the  homage,  and  by  all  the  tenants,  and  of  fuch 
things  whereof  by-laws  may  be  made.  Savil,  74.  pi.  151. 
Mich.  25  ic  26  Eliz.  'Anon. 

6.  Every  by-law  ought  to  be  tnade/ir  the  common  benefit  of 
the  inhabitants,  and  not  for  the  private  commodity  of  any 
particular  man,  as  J.  S.  only,  or  the  lord  only;  as  if  a  by 
law  be  made  that  none  {hall  put  his  beaft  into  the  common 
field  before  fuch  a  day,  it  is  good ;  but  if  a  by-law  be  made 
that  they  {hall  not  carry  hay  upon  the  lord's  lands,  or  break  the 
hedges  of  J.  S.  this  is  not  good,  becaufe  it  refpeds  not  the 
common  benefit  of  all ;  per  reriam  J.  Godfb.  79.  pi.  1 3.  Hill. 
30  Eliz.  Anon. 

7.  Per  Windham  J.  fome  books  are,  that  by-laws  {hall 
hind  no  mere  than  fuch  as  agree  to  them*  Goldfb.  79.  pi.  13. 
Hill.  30  Eliz.  Anon. 

8.  A  by-law  in  a  manor  binds  the  tenants  without  notice,  be- 
caufe they  are  fuppofed  to  be  within  the  manor;  per  Hale 
Ch.  J.  Vent.  167.  Mich.  23  Car.  a*  B.  R.  Ifaac  v.  Ledg- 
ingham, 

(T.  d)     Charitable  Ufes.  ££ 

1.  TN  cafe  of  charitable  ufes  the  lord  of  the  copyhold  Jball 

*  have  his  duties  always  of  fines,  beriots  &c.  of  the  heir,  or 
purchafer,  in  whofe  name  the  intereft  of  the  copyhold  refts  in 
law,  and  he  {hall  have  an  allowance  made  him  out  of  the  cha- 
ritable ufe.    Mo.  S90.  pl»  1253*  Ajuio  1586*  Rivet's  Cafe. 

[U;  d] 


CharittM* 
ufci. 
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(U.  d)     Common. 
tlow  Lord  or  Tenant  are  interefted  therein,  and 

.    alfo  in  the  Soil. 

A.cujmfor  i.  'T^HIS  cuftom  might  have  a  lawful  commencement  that. 
mt  copyhold^  A  one  copyholder  Jhould  only  have  common  &c*  in  the  land  of 
TJtmon&c.  ^  ^or^>  an^  ty  *be  cuftom  ofjome  manors,  fbme  copyholders  have 
in  kis  lord's  common  in  one  wafte  of  the  lord,  and  feme  in  another  feparately^ 
jffa/isgood;  and  all  the  copyholders  maybe  extin&,  fave  One*    4  Rep. 

She? <Sy-  3?-  a*  b*  PL  2S-  Miclu  29  &  3°  Eliz-  B'  Ri  Coition  v* 
holders  may  Cracherode. 

have  for- 
feited their  eftateft  or  intereft  therein.    Gilb;  Treat,  of  Ten.  208. 

If  the  lord  2.  If  the  copyholder  for  life  has  ufedto  have  common  of  paf- 
tofeVor  ture  or  cft°vers  in  the  lord's  woods  or  WdfteS,  and  after  thi 
yean  of  the  lord  aliens  the  waftes,  or  woods  to  another  in  fee,  and  after 
manor  with  grants  a  copyhold  ejlate  according  to  the  cuftom,  the  copyholder 
Srtre«n0f  mu^  ^ave  common  there  as  hith  been  ufed,  but  in  this  cafej 
•ndthel'ef-  the  cuftom  mujl  he  laid  fpecially ;  other  wife  it  is  of  a  teafe  for 
lee  or  hit     life  by  deed*     8  Rep*  63.  b*  64*  a.  Mich*  6  Jac*  Swayne'g 

Srr  Cafe- 

copyhold 

for  3  live*  according  to  the  cuftom,  and  it  is  found  that  the  cuftom  is,  that  a  copyholder  may 
top  and  lop  the  trees  for  ti  reboot;  he  may  juftify  the  doing  it ;  becaufe  the  copyholder  is  in  by 
the  cuftom,  paramount  the  exception  of  the  trees  in  the  leafe ;  adjudged  by  all  the  court.  Mo. 
811.  pi.  1098.  Trin.5  Jac.  C.  B.  Swatnev.  BeckeL— —  Browri.  231.  S.  C.  held  accord- 
ingly per  tot.  Cur. 

3.  In  trefpafs  &c.  Quare  claufum  fregit  &cj  and  putting 
in  his  cattle  &c*  The  defendant  juftified,  for  that  the  place 
where  is  parcel  of  the  Manor  of  Haye,  in  which  manor  there' 
is  a  cuftom,  that  it  fliall  be  lawful  for  the  lord  of  the  manor) 
to  have  common  in  the  lands  of  the  tenants  thereof  for  life* 
or  years,  when  they  lie  frefh,  and  upon  a  demurrer  this  Was 
adjudged  a  void  cuftom,  and  againft  taw,  that  the  lejfor  Jhould 
have  common  againft  his  own  demife,  becaufe  it  is  parcel  of  the 
thing  demifed.  Palm.  211.  Mich.  19  Jac.  B.  R.  White  v. 
Sawyer, 

4.  The  Lady  W.  being  lady  of  the  Manor  of  Stepneys 
exhibited  a  bill  to  eftablifti  an  ufage  and  cuftom  within  the 
laid  manor  ever  fince  the  reign  of  H.  8*  which  was,  that  the 
lords  of  the  faid  manor  might,  upon  the  prefentment  of  J  of  the 
copyholders  thereof,  determine  what  wafte  ground  was  ft  to  hefet 
cut  and  inclofed,  in  order  to  build  on  the  fame,  andfuch  preftnu 
ment  being  agreed  unto  by  the  major  part  of  the  homage  at.  the 
next  court,  the  fame  was  fet  out  and  inclofed  accordingly,  without 
any  moleftation  or  diftur banco  by  the  tenants;  that  fuch  a  prefent- 
ment was  made  in  manner  as  aforefaid  of  feveral  parcels  of 
wafte  ground  to  build  on  in  Mile-End  Green,  where  fince 

the 
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the  gffeat  tire,  filth  and  carrion  have  ufually  been  laid,  to  the 
gpfeat  annoyance  not  only  of  fame  of  the  tenants,  but  of  all 
others  paffing  that  way;  that  this  prefentment  was  allowed 
by  the  major  part  of  the  homage  at  the  next  court,  and  which 
is  now  fought  to  be  eftablifhed  by  a  decree  of  this  court,  the 
rather,  becaufe  it  is  oppofed  by  fome  of  the  tenants  of  the 
faid  manor,  who  have  brought  a£tions  &c.  pretending,  though 
very  untruly,  that  they  have  a  great  lofs  of  common  by  fet- 
ting  out  and  enclofing  fuch  ground ;  that  by  indenture  dated 
15  June,  15  Jac*  the  Lord  W.  in  confederation  of  3500 /•  paid 
to  himfelf,  and  3000/*.  more  to  his  father  Henry,  Lord  WV  [  182  J 
did  grant  and  confirm  to  the  tenants  their  privileges  and  cus- 
toms, and  particularly  the  commons  which  they  then  enjoy 
ed,  with  liberty  to  dig  gravel,  clay,  or  loam,  to  repair  or 
build  any  of  their  copyhold  tenements,  and  covenanted  for 
the  quiet  enjoyment  againlt  him,  his  heirs  and  affigns;  that 
the  reafon  why  no  difturbance  of  this  nature  hath  been  hitherto 
given  is,  beCaufe  there  was  never  any  fuch  inclofure  for  building, 
under  pretence  of  fuch  an  ufage  and  cuftom  till  now.  Upon 
reading  of  feveral  court  rolls  of  the  faid  manor  from  the  reigri 
of  Hen.  8.  till  the  reign  of  Car.  2.  relating  to  the  faid  ufage, 
and  hearing  all  parties,  the  Court  decreed,  that  this  was  rea- 
fonable  ufage,  and  fit  to  be  eftablifhed,  and  that  the  plaintiff 
hath  proceeded  according  to  the  ufage  in  procuring  the  faid 
wafte  ground,  called  Mile-End  Green,  to  be  fet  out,  pre- 
iented,  and  allowed  by  the  homage,  and  inclofed  as  afore- 
faid,  and  fo  had  power  to  grant  leafes  and  eftates  thereof  at 
her  pleafure  to  be  inclofed,  and  kept  in  feveralty  &c.  Fin, 
Rep.  263,  264.  Trin.  28  Car.  2.  1676.  Lady  Wentworth  8c 
al.  v.  Clay  &  ah 

(W.  d)     Copyholders  Intereft  as  to  Commons. 

I*  HTHOUGH  the  copyholders  havefolam  fcf  feparalem paf-  Vent.ty. 
*    turam  &c,yet  the  lord  may  diitrain  for  other  damage  nitur.*^0^ 
the  beaft  of  ajiranger,  who  has  no  right  to  put  in  his  beafts,  ibid.  163. 
though  the  lord  has  no  intereft  in  the  herbage;  per  HaleCh,  s.  c.thc 
J.  2  Saund.  328.  Hofkins  v.  Robins.  m^T* 

prcfcriplion 
good,  and  being  laid  as  a  cuftom  in  the  manor,  it  was  not  needful  to  exprefs  the  copyhold 
eftates ;  that  it  does  not  take  away  all  the  profit  of  the  land  from  the  lord ;  for  his  intereft  in  the 
trees,  mines,  bullies,  &c.  continues. 

2.  The  cuftomary  tenants  of  a  manor  allege  a  cuftom  pro  *  Lev.  9. 
fola  &  feparali  paftura  in  &C.  quo  li  bet  anno  per  tot  urn  annum  &c.  ^ie  cuftom 
The  cuftom  is  good,  and  might  alfo  have  a  reafonable  com-  heldgood. 
xUencement ;  one  may  preforibe  for  the  fole  feeding,  becaufe 
it  might  have  its  commencement  by  grant,  and  if  it  be  good  by  pre- 
fcription^  it  may  be  good  by  cuftom  >  and  fuch  a  cuftom  at  firft 
might  commence  by  the  voluntary  agreement  of  the  lord  wl  h  the 
tenants  to  induce  them  to  hold  their  efiatesy  which  were  then  but 

eftates 
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eftates  at  will,  and  to  be/low  their  pains  and  iahur  in  impre*** 
tnent*  and  fo  a  continual  ufage  had  now  made  a  cuftora  for 
the  fame  reafon,  that  it  had  now  fixed  their  eftates  and  mad* 
them  permanent,  and  enabled  them  to  bring  a&iont  againft 
theii  lord,  if  he  puts  them  out  of  their  eftates  contrary  to  the 
cuftom.  2  Saund.  326.  328.  Pafch.  23  Car.  2.  B«  R.  Hof- 
kins  v.  Robins. 

3.  In  Cane.  Mich.  1726,  in  Manor  of  Hamftead,  one  Rouf 
having  built  xht  Long  Room  on  Hamftead Heath  by a  new  copy  from 
v  the  Iordf  without  the  confent  of  the  homage*  a  bill  for  eftMijhing 

the  cuftom  of  this  manor  prayed  to  pull  it  down*  as  an  incroacb* 
meat  on  the  common  or  wafle,  but  iffues  being  dire&ed  to  try 
feveral  other  cuftoms  of  this  alfo,  King  Chancellor  faid,  that 
though  it  might  be  reafonable  for  Rous  to  be  reftained  from 
building  any  farther,  yet  as  to  what  be  had  done*  being  Juppofed 
at  3000 1,  exfenccy  the  commoners  ft anding  by*  he  would  not  let 
be  pulled  down,  for  on  laying  the  firft  ftone  the  commoners  ought  to 
have  objecled  to  it,  and  an  injunction,  flaying  him  to  go  on  to 
finifli  his  buildings,  was  diflblved;  this  was  declared  provi- 
sionally until  the  uTues  were  tried*  MS.  Rep, 

£  183  1  (X.  d)     Cottages  built  on  the  Wafte. 

I.  '"pHE  plaintiff  was  lord  of  the  Manor  of  Ewell  in  Surrjr* 
**  and  brought  his  bill,  claiming  an  houfe  in  Ewell  built 
upon  the  wafle.  It  was  faid  by  Lord  Chancellor,  that  the 
lord  of  a  manor  is  never  faid  to  be  out  of  pofleflion ;  that 
what  is  built  upon  the  wafle  is  his,  and  that  upon  a  trial  be- 
fore Juftice  (John)  Powell,  touching  fome  cottages  or  tene- 
ments built  upon  the  wafle,  though  the  lord  had  not  been  in 
aclual Jurvey  of  the  cottages  or  tenements  in  queftion  for  60 
years*  and  there  had  been  feveral  fines  levied  thereon*  by  the  opt* 
nion  of  the  Judge  the  lord  had  a  verdicl.  MS.  Rep.  13  July, 
1726,  in  Cane.  Loyd  v,  Bartlet. 

2.  It  has  been  ruled  in  evidence  at  the  affixes,  that  a  cot* 
tager  on  the  lord's  wafle  lives  there  by  the  lord's  confent,  and 
fo  is  only  tenant  at  will*  but  this  is  very  doubtful  where  there 
has  been  a  long poffejfion;  faid  by  Pratt  Ch.  J.  Mich*  II  Geo* 
B.  R.  And  per  Cur.  20  or  25  yearns  poffejfion  is  a  good  title  in 
an  ejeclment*  as  well  as  a  bar  to  an  ejeclment* 

(Y.  d)     Court-Rolls. 
What  Intereft  the  Tenant  has  in  them. 

I.  TT  was  ordered,  that  court-rolls  fhould  be  brought  and 
"*  /hewed  to  counfel*  to  Jhew  which  is  copyhold*  and  which  is 
freehold.     Toth.  109.  cites  12  Jac.  Corbett  v.  Pefihall. 
Lord,  and        2.  Ttnant  by  copy  has  an  intereft  in  the  rolls  of  the  court  as 

t4snanh8'i5nd  wcl1  as  *c  iQn*>  to*uf*  **  «  Us  evidence^  and  the  lord  cannot 
copynoia-  deny 
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titfiy  copyholder  actefs  to  the  rolls;  per Doderidge.  Lat.  i8a»  ****  m*Y 
Mich,  a  Car.  Widow  Stacy's  Cafe.  hwt  a  bil* 

J  one  agamic 

another  to 
Ji«ve  the  ufe  of  them,  as  well  asagoinft  ftrangers.  Hard,  a  80.  pi.  2.  Pafch.  13  Car.  2.  in  Scacc. 

in  cafe  of  Langham  v.  Lawrence— 5  Mod.  396.  S.  F.  per  Cur.  Pafch.  10  W.  3.  ■    D. 

tt6*4.  Marg.  pi.  38.  cites  S,  C. 

3.  A  copyholder  being  fued  in  B.R.  for  certain  lands,  moved  ^Mod.^ 
that  the  Jeward  of  the  >court  might  be  ordered  to  bring  in  the  £cms«U 
rolls  into  B.R.  that  by  them  he  may  be  the  better  enabled  to  mitted*by 
defend  his  title  to  the  lands ;  per  Roll  J.  this  court  cannot  lbc  °°ur^ 
order  him  to  do  it,  fo  would  make  no  rule  in  it.     Sty.  128.  u1*11*/1** 

Trin.    24  Car.  B.  R.   Anon.  quently  or- 

dered for 
towards  to  grant  copies,  and  produce  the  rolls  at  trials.  —  Fin.  Rep.  849.  Pafch.  28  Car.  2. 
^ordered  that  the  plaintiff,  in  a  bill  for  difcovery  of  deeds  &c.  (hould  have  recourfe  to  the  records* 
rolls,  and  evidences  of  the  manor,  in  which  the  lands  claimed,  lie,  to  view,  perufe,  and  take 
copies  thereof,  (paying  for  the  fame)  and  ordered,  that  the  defendant  and  his  heirs,  lords  of  the 
laid  manor,  mould  produce  fo  many  thereof  at  any  trial  at  law  as  the  plaintiff  or  his  heirs  mould 
at  any  time  require  to  be  produced,  but  at  the  charge  of  the  plaintiff,  his  heirs,  or  aifignt. 

4.  Bill  to  have  certain  fur  renders  made  up  and  engroffed which 
were  made,  but  not  engroffed ;  plaintiff*  and  defendant  were 
brothers;  per  Finch  K.  the  father  being  lord  of  the  manor  r    184  J 
cannot  declare  the  trufts  of  copyhold  granted  to  his  fori,  though 

be  took  the  profits  always  by  their  con  fen  t.     Ch.  Cafes  26i. 
Trin.  27  Car.  2.  Dowdfwell  v.  Dowdfwell. 

5.  If  the  lord  of  a  manor  refufes  a  tenant  a  fight  *  or  copy  of 
a  court -roll,  to  make  fuch  ufe  of  them  as  the  tenant  {hall 
think  proper,  either  to  ground  a  fine  upon  or  make  his  de- 
fence, he  faid  Hale  was  of  opinion  an  attachment  fliould  go 
againft  the  lord;  per  Holt  Cb.  J*  II.  Mod*  in.  Pafch. 
6  Ann.  B.  R.  Anon. 

(Z.  d)    Cuftomary  Court* 

I*  IF  the  lord  of  a  manor  having  many  ancient  copyholds  in  a  will  Cro.E.ioa, 
**  grants  the  inheritance  of  all  of  them,    the  grantee  may  xo3«  pi-  xo» 
bold  court  for  the  cuftomary  tenements,   and  accept  fur-  that  though 
renders  to  the  ufe  of  others,  and   make  admittances   and  thetene- 

? ;rants;  for  though  it  be  no  manor  in  law  becaufe  it  wants  mrntstre 
rank-tenants,  yet  as  to  the  copyhold  tenants  the  feoffee  or  jj^^ 
grantee  has  fuch  a  manor,  that  he  may  hold  court  and  make  reft  of  the 
admittances  and  grants  of  the  copyhold  tenements ;  for  every  manor,  yet, 
manor  which  confifts  of  ffank-tenants,  and  copyhold  tenants,  com-  Jem^0-™^ 
prehends  in  effect  in  stjelf 2  fever  a  I  courts,  viz.  a  court  baron  for  they  con- 
the  frank-tenants^  in  which  the  Juitors  are  judges ;  and  another  tinue  copy* 
for  the  copyholders,  in  which  the  lord  or  the  Jleward  is  judge;  and  j^n?' 
the  grantee  of  the  inheritance  of  the  copyholds  may  hold  their  fcr- 
fuch  court  for  the  copyhold  tenements  only,  as  the  grantor  vices  and 
might.    4  Rep.  26.  b.  Trin.  30  Eliz.  B.  R.  the  3d  Refolu-  f£fi^ 
tion  in  Cafe  of  Mel  wick  v.  Luter.  who  has  the 

freehold  of 
them  may  keep  a  court  in  any  place,  and  it  u  not  property  «  court  baron}  but  as  «  court  offurvey, 
Vot.  Yi.  *  at 
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at  which  copyholds  may  well  -be  granted,  and  the  lord  or  his  Reward  may  grant  copies  oat  of 

court  as  well  as  in  court. Ibid,  the  reporter  adds  a  nota,  that  a  writ  of  error  was  brought 

of  this  judgment  in  the  Exchequer  Chamber,  and  the  error  afligncd  in  the  matter  of  law,  but  no 
judgment  given;  for  the  parties  compounded,  and  agreed  with  the  plaintiff  in  the  writ  of  error, 
and  he  had  the  lands,  as  Ewent  win?  was- of  his-  council  told  me,  for  he  laid,  that  all  the  jufticea. 
and  barons  in  the  Exchequer  Chamber  did  hold  clearly,  that  it  was  a  void  grant  by  copy;  for 
being  divided  from  the  manor,  the  cuftom  to  demi'c  them  is  altogether  gone  and  deftroytd,  fo 
as  the  c Hates  for  life  which  were  in  effe  at  the  time  of  the  alienation  of  the  freehold  of  them  and 
feverance  of  them,  being  now  determined  by  iurrender,  or  otherwife,  no  new  copy  can  be 
*nadc,  yet  the  alienation  of  the  freehold  of  them  doth  not  deftroy  the  eilates  of  the  copyholders 
then  in  efle,  but  they  (hall  hold  them  during  their  eilates,  paying  their  fervices ;  but  no  new 
eftates  may  be  afterwards  granted  by  copy.  Gilb.  Treat,  of  Ten  196.  fays,  that  fince  every 
manor,  con  lifting  of  freeholders  and  copyholders,  has  courts,  one  a  court  baron,  and  the  other 
a  court  for  copyholders,  whereof  the  fteward  is  judge,  whal  reafon  is  there,  thefc  being  feveral 
courts,  and  there  are  feveral  judges  of  them,  that  the  want  of  freeholders  mould  hinder  the  grantee 
from  keeping  a  court  for  grant.ng  r  dates  by  copy,  efpecially  fince  the  confequence  is  fo  fatal;  and 
therefore  if the  lord  releafes  thrfervi  e  and  tenure  of  his  freeholders,  yet  the  lord  may  kef  a  court 
for  his  cujromary  tenants,  and  fo  though  the  lord  cannot  make  a  manors  of  one,  conhfting  of 
demefnes  and  fervices,  yet  by  his  own  aft  he  may  make  a  manor  of  copyholders :  this  feems  to  be 
bat-a  drvifion  of  the  courts,  which  before  were  in  one,  for  a  manor  kerns  to  be  fo  to  two  intents* 
as  to  the  freeholders  and  as  to  the  copyholders,  and  fo  in  cfT  <tt  feems  to  be  a  double  manor,  and 
thrrefore  arc  there  feveral  courts  in  effect,  and  feveral  judges,  according  to  the  matter  that  is 
before  them  ;  and  fo  if  is  no  new  making  of  a  manor  to  grant  the  inheritance  of  the  copyholds,  tut 
only  to  put  that  into  the  hands  of  2  men  which  before  was  in  onet  \md  yet  was  as  much  two  manors 
then  as- now. 

4Rep.a6.b.  a.  Lord  of  a  copyhold  manor  leafed  the  court  baron  for  200O 
andheHper  }ears9  facing  to  himfilf  the  other  demefnes  and  fgrv  ces  ;  the  leflfee 
tot.Cur.that,  held  court,  and  a  copyholder  furrendered  to  the  ufe  of  A.  in 
[  185  ]  fee.  It  was  held,  that  a  copy  to  A.  was  good,  and  Anderfon 
iuch  leflce    faid  it  had  been  held  fo  in  Lord  Hatton's  Case  and  feveral 

wurt  for°ld  otners  fince>  an<l  tnat  lt  hatl  oftentimes  been  held,  that  the 
the  copy-  court  may  well  continue  as  to  that  purpofe  for  admittance  of 
holds  ac-  coppholders,  for  otherwife  every  one  of  his  own  a£t  might 
the^refoiut  Ae&roy  his  copyholder's  eftate.  Cro.  E.  494..  pi.  21.  Paich. 
tionof  the     37  Eliz.  C.  B.  Jackfon  v.  Neal. 

3d  point  in 

Melwich's  °afe  and  cited  it  as  fo  refolved  in  Sir  Chriftopher  Hatton's  Cafe,  and  the  reporter  fays, 
nota,  a  good  diverfity  between  thole  cafes  which  confift  of  a  number  of  copyholds  which  may 
.  fupport  a  cuftom  and  a  fingle  cafe  of  «  copyhold,  as  in  Murrel's  Cafe,*  in  which  the  lord  did 
not  grant  tacitly  any  cuftoraary  court,  nor  the  grantee,  having  but  one  tingle  copyhold,  could 
not  hold  court*  Gilb,  Ireat.  of  Ten.  196.  cites  S.  C.  and  the  fame  diverfity. 

Supplement       g.  If  zfeme  be  endowed  of  feveral  copyhoM  tenements,  Jhe  may 

Com°  Co  .  *eep  a  couri  an*  Srant  CQPieh  though  the  J er vices  of  any  of  the 
8a.  l  7.  *  freeholaers  were  not  allot te  I  to  her,  hut  the  demefnes  and  the  copyhold 
cites  s.C.  tenements  only ;  for  though  £he  having  no  fervices  cannot  hold 
Tre7tGof*  a  court  Daron»  yet  fhe  mav  have  a  fpecial  court  for  this  pur- 
Ten.  199.  pofe,  and  it  is  good  enough;  per  Popham  clearly,  and  cited 
cites  s.  c  Sir  Christopher  Hatton's  Case  for  Wellingborough* 
faysthatthis  wjiere  jt  was  adjudged,  that  where  he  had  20  copyhold  tene- 

being  done  i      r    i      r  •  •  *         .  .       .    J   « 

by  ad  in  law  ments,  parcel  ot  the  laid  manor,  granted  to  him  by  the  queen, 
noprcjuciice  and  becaufe  fome  of  them  retufed  to  come  to  his  court  they 

SSSdtC  forfeited  their  c°Pyh°Ws-  Cro.E.  662.pl.  10.  Pdfch.  41  Eliav 
B.  R.  Gay  v.  Kay» 


(A.c) 
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(A.  c)     Cufloms.     Good.     And  How  to  be 

Proved. 


I.  'TPHE  cuftom  of  Cliven  or  Landmark  is,  that  if  any  copy- 
*  holdjer  is  about  to  fill  his  cop y  hold,  proclamation  Jhull  be 
made  in  court,  that  if  the  next  of  blood  or  the  vendor,  or  in 
default  of  him,  the  next  neighbour  of  the  vendor  fhall  come 
to  court  at  fun-rife,  and  will  pay  as  much  as  the  bargainee  has 
agreed  to  pay,  that  he  (hail  have  the  land  notwithftaning  the 
bargain.     Jenk.  27.1.  pi.  95. 

2.  Continuance  for  50  years  is  requifite  to  faften  a  cufto-  4  R*p.  «jr; 
mary  condition  upon  the  land  againft  the  lord*  and  feifure  for  a  c*El"b15* 
forfeiture  is  an  interruption  of  the  continuance,  fo  that  the  s.  ?;  doe* 
time  before  the  forfeiture  is  of  no  account,  per  tot.  Cur.  not  appear. 
3  Le.  107.  pi.  158.  Trin.  26  Eliz.  B.  R.  Taverner  v.  Crom-  z~~  Cro\ 

well  E  3PavU 

Weil«  *  10.  s.  c. 

but  S.  P.  does  not  appear. 

3.  In  trefpafs  the  iffue  was,  if  the  lord  of  the  manor  granted 
the  lands  per  cop i am  rotulorum  curia  manerii  fecundum  confuetudi- 
nem  manerii  pradift.  It  was  given  in  evidence ,  that  the  lord  of 
iate9  at  bis  court ,  granted  the  lands  per  copiam  curia,  where  it 
was  never  granted  by  copy  before ;  in  that  cafe  the  jury  are 
bound  to  find  quod  dominus  non  conceflit,  as  it  was  holden 
by  the  Court ;  for  although  de  fa&o  dominus  conceflit  per 
copiam  rotulorum  curiae,  yet  non  conceflit  fecundum  con- 
fuetudinem  manerii  praedift.  Supplement  to  Co.  Comp.  Cop.' 
82.  f.  16.  cites  Leon.  56.  Pafch.  29  Eliz.  C.  B.  Kemp  v. 
Carter. 

* 

4.  To  prove  a  cuftom  to  grant  leafes  for  years,  it  is  not  fuf- 
ficient  to  prove  it  for  30  or  40  years,  but  it  ought  to  be  from 
time  whereof  &c.     Cro.  E.  351.  pi.  3.  Mich.  36  &  37  Eliz. 

B.  R.  Jackman  v.  Hod  deft  on. 

5.  Cuftom  tojeife  the  land  till  fine  made  with  the  lord,  for  it  [   186   J 
was  held  a  reafonable  cuftom.    Cro.  E   351.  pi.  3.  Mich.  36. 

&  37  Eliz.  B.  R.  Jackman  v.  Hoddefton. 

6.  There  is  a  difference  between  a  prefcription  for  freehold 
land  and  for  cuftomary  land',  for  cuftoms,  which  concerns  freehold* 
ought  to  be  throughout  the  county,  and  cannot  be  in  particular 
place,  45  AflT.  But  -a  prefcription  concerning  copyhold  land  is 
good  in  a  particular  place,  for  de  minimis  non  curat  lex,  and 
the  law  is  not  altered  thereby,  and  it  may  be  there  is  but  one 
copyholder  there,  for  which  he  might  prefcribe,  and  Heamond 
agreed  this  difference,  for  cuftom  to  have  profit  apprender, 
privilege  ordifcharge,  may  very  well  be  in  a  particular,  and 
by  Owen  it  was  ruled  accordingly  in  Collins  Cask  in  the 
Queen's  Bench.    Cro.  E.  353.  pi.  10.  Mich.  36  &  37  Eliz. 

C.  B.  in  Cafe  of  Taverner  v.  Cromwell. 

Pa  7.  Cuftom 
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Roll.  Rep.       7*  Cuftotri  that  a  copyholder  for  life  may  nominate  one  or  owe 
48.  pL  17,   to  fucceed  him  for  a  fine  to  be  ajfeffed  by  the  homage,  if  tbey  car*- 

lac^citci      not  agree  w*1^  t'ie  ^or(^>  adjudged  to  be  good.  Noy.  3,  rafch* 
Crabb  v.    3  Jac.  B.  R.  Crabb  v.  Bales* 

Bivit, 

5.  P.  adjudged  in  &  B.  and  affirmed  in  B.  R. 

8-  It  is  not  fuflScient  to  prove  an  ufagefbr  the  file  fafturt  to 
ftew  that  the  tenants  only  had  fed  it,  unlefs  it  were  proved 
alio,  that  the  lord  had  been  oppofed  in  tHe  putting  in  of  hi* 
cattle,  and  the  cattle  impounded  from  time  to  time;  per 
Hale  Ch.  J*  Vent.  165.  Mich,  23  Car.  2.  B»  R.  Hofkins  v, 
Robinfon. 

(A.  e.  3)     Cuftoms  purfued.     In  what  Cafes 

they  muft  be. 

J.  IF  the  cuflom  does  warrant  e/fate  only  durante  viduit  ate,  and 
-*>  the  lord  admits  for  life;  this  fhall  not  bind  his  heir  or 
fucceffbr,  becaufe  cuflom  hap  not  fufficiently  confirmed  rt. 
Co.  Com.  Cop.  52,  f„  41. 

2.  So  if  the  lord  fail  in  refirving  verum  &f  antiquum  reddi* 
turn,  as  if  he  referved  iox.  where  the  ufual  rent  euftomably  re~ 

ferved  is  20  x.  this  may  be  a  means  to  avoid  the  admittance*. 
Co.  Comp.  Cop.  52.  f.  41. 

3.  And  the  law  is  very  ftrkSfc  in  this  point  of  refervation, 
for  though  the  ancient  accujlomable  rent  be  referved  according  to 
the  Quantity^  yet  if  the  quality  of  the  rent  be  altered,  the  heir  may> 
avoid  this  grant*  For  if  the  ancient  rent  from  time  to  time 
has  been  20J»  in  gold,  and  the  lord  referves  it  in  fiver,  thi» 
variance  of  the  quality  of  the  rent  is  in  force  to  deflroy  the 
grant.     Co.  Comp.  Comp.  52,  f.  41. 

4.  So  if  the  ancient  rent  has  been  accuftomably  paid  at  4 
fcajts  in  the  year,  and  the  lord  referves  it  at  2  fea/ls.    Co, 

Comp.  Cop.  52.  f.  41. 

5.  So  if  %  copyholds  efebeat  to  the  lord,  the  one  of  which  ha* 
been  ufually  demifedfor  20X.  rent,  the  other  for  ioj.  rent,  and 
he  grants  them  both  by  one  copy  for  one  rent  of  30  s.  this  is  not 
good.     Co*  Comp.  Cop.  52*  1.  41. 

£  187  ]  6.  So  if  a  copyhold  of  3  acres  efchtats,  which  has  ever  been 
granted  for  31.  rent,  and  the  lord  grants  one  acre,  and  referves 
pro  rata  1  s.  rent,  verus  tc  antiquus  redditus  is  not  referved; 
Co»  Comp*  Cop.  52.  f.  41. 

7.  But  if*  copyhold  of  6  acres,  which  has  ever  been  demifed 
for  6x.  rent,  ejeheats  to  2  copartners,  and  one  grants  3  acres, 

refirving  3*.  pro  rata  ;  this  is  a  perfect  referring.   Co.  Comp* 
Cop.  52.  f.  41. 

8.  A  cuflom  was  found  in  a  manor,  that  where  an  eflatewas 
granted  to  A*  for  life%  remainder  to  2?»  for  life,,  remainder  to  & 

for 


for  lift,  that  A.  had  power  to  deftroy  the  remainder  by  furrender* 
ing  the  eftate  in  court  &c.  and  it  was  found  that  A.  granted  it 
away  by  fine*  and  it  was  held  per  Cur*  that  the  remainder 
„  were  not  deftroyed  nor  granted  by  the  fine;  for  this  being  a 
cuftom  againft  common  right,  that  one  man  ftiould  deftroy 
the  right  of  another,  it  ought  to  be  purfued  ft  rift  ly;  and  the 
cuftom  being  found  to  do  it  by  furrender,  a  fine  fliall  ho$ 
have  that  operation  within  the  cuftom,  Freem.  Hep.  263. 
pi.  284*  Mich*  1679.  Talmarfti  v.  Zinzay. 

(A*  c.  3)     Cuftoms.    General  or  Special,    Good 
or  not.     And  Extent  thereof. 

!•  A  Cuftom  that  a  leffee  for  years  may  hold  the  land  for  half  S.  C.  cit^ 
**    a  year  after  his  term  ended,  is  no  good  cuftom;  agreed  ?/ x^Jqo?' 
by  all  the  Juftioes,  but  the  lord  of  a  copyhold  may  by  cuftom  • 

Itafe  the  fame  for  life,  and  40  years  after,  and  it  is  good,  but 
a  cuftom  that  leflee  for  life  may  leafe  per  auter  vie  is  not 
good;  per  Montague  and  Hales.  Mo.  8.  pi.  27.  Hill.  3  E.  6, 
Anon. 

2.  By  the  cuftom  of  a  manor,  the  lord  of  a  manor  might 
ajpgn  one  to  tale  the  profits  of  a  copyhcld  defcended  to  an  infant \ 
/luring  bis  nonage  to  the  ufe  of  the  ajjignee,  without  rendering  an 
account^  and  the  fame  was  holden  to  be  good  cuftom  5  as  a 
rent  granted  to  one  and  bis  heirs,  to  ceaje  during  the  nonage  of 
rvery  heir.     Le.  266.  pi.  357.  2oEliz.  C.  B.  Anon. 

3.  A  copyholder  did  allege  the  cuftom  to  be,  that  the  lord  Supplement 
©f  the  manor  might  grant  copies  in  remainder  with  the  affent  of  I?  Co' 
the  tenants,  and  not  otherwife,  and  that  copies  in  remainder  %™[.\?*% 
otherwife  granted  fliould  be  merely  void.    The  queftion  was,  cites  s.  C. 
Whether  it  were  a  good  cuftom  ?  The  Juftices  did  not  de-  andrfayJ; 
liver  any  opinion  in  the  point.     Shuttieworth  Serjeant  faid,  Sj^fark 
that  this  cuftom  might  have  a  lawful  beginning,  and  it  feems  was  not 
to  be  grounded  upon  the  reafon  of  the  common  law,  that  a  «fokc& 
remainder  ftiould  not  be  without  the  affent  of  the  particular 
tenant,  and  therefore  it  is  a  good  cuftom.    It  was  adjourned. 

Godb.  140.  pi.  171.  Mich.  31  Eliz.  C.  B.  Anon. 

4.  A  cuftom  was,  that  a  copyholder  of  inheritance  might  make 
a  Utter af attorney  to  2  jointly  and  fever  ally,  to  furrender  his  copy* 
hold  lands  in  fee  to  certain  ufes  after  bis  death.  It  was  refolved, 
that  the  cuftom  was  a  void  cuftom,  becaufe  by  the  death  of 
the  copyholder  the  lands  were  fettled  in  the  heir,  and  an  au- 
thority Viven  to  diveft  him  was  not  good*  Supplement  to  Co. 
Comp.  Cop.  85.  f.  io# 

5.  If  the  lord  have  ufed  certain  wort-days  of  his  tenants,  and 
that  has  not  been  ufed  by  thefpace  of  20  years  laft  paft,  yet  that 
non  ufer  is  no  difcharge  to  the  tenants,  fo  that  there  be  any  in 
life  that  can  remember  the  fame.     Calth.  Reading.  25. 

6.  If  the  tenants  hay/  ufed  to  pay  to  their  lord  every  qtb  year  r    f3g  ] 
a  double  rent,  ana\  every  6th  year  an  half  rent,  this  is  a  good 

inter-  ufer.     Calth.  Reading,  26. 

P  3  7-  K" 
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7.  Tf  ttie  cuftom  is,  that  if  the  copyholder  dies  without  heir9 
that  then  the  eUeft  tenant  of  that  name,  of  the  /aid  manor,  /ball 
have  his  utnd,  this  is  a  good  cuftom,  and  contains  in  itfelf 
fufficient  certainty*    Calth.  Reading,  31. 

8.  Cuftoms  and  prefcriptions  mujl  be  according,  to  xommon 
rirht,  that  is,  to  prefcribe  to  have  fuch  things  as  is  their 
.right  and  reafon  to  have,  and  not  by  cuftom  of  prescription 
to  claim  things  by  way  of  extortion,  or  thereby  to  exact  fines, 
or  other  things  of  his  tenant,  without  good  caufe  or  confe- 
deration.    Calth,  Reading,  33. 

9.  If  the  tenants  have  uftd  when  they  fow  their  lands  to  pay 
the  lord  rent  cotn,  and  when  it  lies  in  pa/lure  to  pay  their  rents 
in  money,  this  is  a  good  inter  ufer.     Calth.  Reading,  25. 

Glib. Treat.  jo.  Cuftom,  that  after  the  death  of  the  tenant  for  life  of 
3|TCcUe»  a  copyhold,  the  lord  is  compellable  to  make  an  ejlate  to  the  eldejl 
sTc  that  it  fon  for  life,  and  if  he  hath  no  Jon  to  the  daughter,  and  fo  in  per- 
is «vo;d       petuura.     Popham  and  Cook  were  of  opinion,  that  the  fame 

caufe^t bC"  was  aKa*n^  law>  it  De*ng  to  compel  the  lord  to  make  a  grant, 
obliges  the  but  otherwife  where  he  is  only  to  make  an  admittance.  Mo. 
lord  who  -88.  pi.  1088.  4  Jac.  in  the  Star-Chamber,  Lord  Grey's 
uTJ^r    Cafe. 

grant  it  to 

this  or  that  particular  per  fori,  whether  he  will  or  not. 

S.C.  cited         n#    Cuftom    that   //  a   copyholder  in  fee  marries,    if  the 

of  'len"*1*  Wlfe  furviV€%  fle  fall  have  the  fee,  et  tic  e  converfo,  and 
303.    "        agreed  to  be  good.     Noy.  2.  cites  Taunton  Dean  Cuftom's 

Cafe, 
Roll.  Rep.        12*  Cuftom,  that  copyholder  for  life  in  extremis  may  nominate 
S2C  Je  oru  his  jucceffor  to  have  the  copyhold,  paying  a  rea finable  fine  to  be 
the  cuftom    agreed  upon  by  the  lord,  or  if  that  fail  to  be  afpffed  by  the  ho- 
tobe,  that    maze,  and  a  good  cuftom.   Noy.  2.  cites  Yelmeller  Cuftom's 

every  copy-   p    r 

holder  for       ^aie# 

life  m^y 

nominate  who  (hall  have  it  for  life  after  his  death  ;  Coke  and  Doderidge  faid,  that  this  had  been 

adjudged  a  good  cuftom  in  B.  R.  and  in  C.  B. Ibid.  195.  pi.  37.  S.  C.  and  judgment  per 

tot.  Cur.  againll  the  plaintiff.  — Gilb.  Treat,  of  Ten.  305.  cites  S.  P.  as  good,  tor  it  is  a  right 

and  ioicrctt  veiled  in  the  tenant  for  life ;  fed  quaere. 

1 

4Le.  *37.  13.  By  an  efpecial  cuftom  within  the  manor,  a  copyholder 
P1-  .S31-        may  appoint  or  nominate,  in  the  prefence  of  two  tenants  of  the 

S  ac  *  but* the  manor>  or  ot^er  2  fufficient  witneffis,  who  /hall  have  his  copyhold 
uncntsou-ht  lands  after  his  decea/e,  and  alfo  that  they  may  appoint  what  fine 
not  to  ;j  jta  the  lord  /hall  have  for  the  admittance  of  the  Unant,  fo  it  be  a  rea- 
aknethl^  fina^c  fine,  and  fuch  difpofition  of  his  lands  and  appointment 
vfedto'bc  of  the  fine  fhall  be  good  by  the  cuftom,  but  yet  after  fuch 
paid,  zvhere  difpofition  made,  the  party  who  is  to  have  the  land  muft  in 
'wolldtjfcfs  Per*on  come  into  the  lord's  court,  and  pray  to  be  admitted 
a  reafonat-u  unto  the  fame;  and  fo  was  it  very  lately  adjudged  in  C.  B. 
fine;  and  both  for  the  point  of  the  cuftom,  that  it  was  a  good  cuftom 
KoodgcCuf-a  and  admittance-  Supplement  to  Co.  Comp.  Cop,  83.  f.  18. 
tom.      "    cites  Mich.  5  Jac,  in  B.  R.  Bale's  Cafe. 

14.  It 
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14.  It  was  ruled  by  the  whole  Court,  that  if  a  cuftom  be  Sucheuftom 
alleged,  that  the  elaeft  daughter  fhall  folely  inherit,  that  the  fl>*U  be 
tldefljifter  fhall  not  inherit  by  force  of  that  cuftom.     Godb.  J1^^ 
l66.pl.  232.  Pafch.  8  Jac  C.  B.  Rapley  v.  Chaplein.  pj'emenu* 

Co.  Comp* 

Cop.  G4.  C  1$.  cites  S.  C. 4  Le.  94*.  pi.  395.  Ratciiffe  v.  Chaplin,  S.  C.  and  Coke  Ch.  J. 

faid,  that  there  are  two  pillars  of  a  cuftom,  one  the  common  ufage,  and  the  other,  that  it  be  time 
out  of  mind,  and  therefore  upon  the  evidence  given  to  the  jury  the  court  inforced  the  parties  who 
maintained  the  cuftom,  to  (hew  precedents  in  the  court  rolls  to  prove  the  ufage,  and  he  faid,  that 
*  without  fuch  proof,  and  that  it  had  been  put  in  ufe,  although  it  had  been  deemed  2nd  reported 
to  have  been  the  true  ouftom,  yet  the  court  cannot  give  credit  to  the  proof  by  witneffes. 

15.  So  if  the  cuftom  be  that  the  tldeft  daughter  and  theeldeji  4  L*-  *42« 
Jtfter  ihall  inherit,  the  eldeft  aunt  Jhall  not  inherit  by  that  cuf-  g^&S  P 

torn.  Godb.  166.  pi.  232.  Pafch.  8  Jac.  C.  B.   Rapley  v.  agreed  per" 

'Chaprein.  Cur. 

16.  So  if  the  cuftom  be  that  the  youngeft  fon  fhall  inherit,  4^c-*4«- 
the  younger  brother  fhall    not  inherit   by  -the  cuftom ;  and  R^jf  v 
Fofter  J-  faid,  that  fo  it  was  adjudged  in  one  Denton's  Cafe,  chapiia/ 
Godb.  166-  pi.  232.  Pafch.  8  Jac.  C.  B.  Rapley  v.  Chap-  S.C.& 

lein.  *  •  J  *     3,  P.  agreed 

per  Cur. 

17.  Cuftom,  that  if  a  copyholder  will  fell  his  copyhold  eft late ',  Brownl. 
that  he  which  is  next  of  blood  to  him  Jhali  have  the  refufal,  and  if  y^'s  Spa 
none  of  his  blood,  then  be  which  inhabits  in  the  nearejl  part  of  the  does  not 
part  of  the  ground  Jhall  have  it  before  a  fir  anger,  giving  for  that  appear.—  . 
4is  much  as  a  fir  anger  would,  and  the  lord  fhall  have  him  for  his  ^■^T^tm 
tenant,  whether  he  will  or  no ;  for  it  fhall  be  intended,  that  fo  cites  s.  p. 
it  was  agreed  at  the  firft,  and  it  is  reafonable,  and  if  it  had  and  fays, 
not  been   ruled   and  adjudged    before,  yet  he   conceived  it  ^^cafona' 
might  now  be  a  rule  and  adjudged,  infomuch  that   it  is  fo  blenefsof 
reafonable  and  good;  per  Warburton    J.   2  Brownl.   196.  a  cuftom 
Trin.  re  Jac,  C.  B.  in  cafe  of  Rowles  v.  Mafon,  con'fidered, 

not  from 
the  rules  and  maxims  of  the  common  law,  (for  there  is  no  cuftom  but  what  in  fome  point  or  other 
overthrows  the  common  law)  but  from  the  conveniency  of  the  thing  itfelf ;  as  if  there  be  a  cuftom 
that  a  copyholder  {hall  not  put  in  his  bcafts  to  take  the  common  before  the  lord  has  put  in  his, 
this  is  a  void  and  unreafonable  cuftom,  becaufe  it  is  in  the  power  of  the  lord  by  this  means  to  take 
qway  the  intereft  of  his  commoners,  ' 

« 

18.  Upon  evidence  it  was  admitted  by  the  court  to  be  a  Gilb.  Treat. 
good  cuftom,  that  an  executor  or  adminijlrator  Jh  ill  have  a  year  °[t^c£  c^ 
in  the  land  of  a  copyholder  otai'Jl  the  wife  that  claims  her  fr.wk- 

bank  or  durante  viduitate*  Noy*  29.  Hill.  15  Jac.  C.  B.  Reiv- 
Jiington  v.  Cole. 

19.  The  cuftom  of  a  manor  was,  that  the  land  was  dem. fable  ^  C.  cited 
for  21  years,  paying  the  treble  value  of  the  rent,  and  if  he  die*  0fi>n. '07! 
within  the  term,  that  the  termfhould  he  to  hh  heir^  paying  a  fine      Supple- 
certain  of  one  year's  rent,  and  if  hf  ajjigned  it,  the  ojfi^nee  to  hate  ment  lor Co^ 
it  for  a  fine  of  one  yearns  value  of  the  rmt,  and  that  he  who  had  it  juJY'io°.P"* 
might  by  the  cuftom  renew  it  for  71  y*(*r  ,  paying   3  years  va'ue*  cites  S.C. 
and  the  cuftom  was  admitted  per  Cur.  to  be  good.  Cro.  J. 

671.  pi.  2.  Mich.  21  Jac.  &.  R   Page's  Cafe. 

20.  Cuftom  of  a  manor,  that  the  fitward  might  make  law*  J0.441.pl 
and  ordinances  for  tb$  better  ordering  the  commons 9  and  to  affefs  9*  s-  Cm  J 
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but  excep-  a  Aim  by  way  of  penalty  on  thofe  tenants  who  broke  tbofti 
ukenas to  orders>  and  alf°  to  prefcribe  to  diftrain  for  that  penalty ;  the 
other  mat-  ft e ward  made  an  order,  that  he  who  fhould  put  his  cattle  be* 
tCh;  k\  Jon&  ^uc^  a  boundary  fhould  pay  3s,  4d.  The  plaintiff  James 
court  dif*     offended  againft   this  order,  and  thereupon   a  penalty  was 

fcred. aflefled  on  him,  for  which  Tutney,  the  defendant,  as  bailiff 

Cro.c.497.  of  the  lord,  diftrained,  and  in  replevin  made  cognizance  for 
v.  Tutocy!*  t'ie  l*king9  8cc.  adjudged,  and  affirmed  in  error  that  this  was 
&C.&S.P.  a  reafonable  cuftom,  for  it  did  not  take  away  the  profit  of  the 
adjudged  commons,  but  this  order  fets  limits,  and  Dounas  to  them. 
inlrror^T  Mar.  28.  pi.  64.  Trin.  15  Car.  James  v.  Tintney.     

Gilb.  Treat. 

of  Ten.  306.  cites  S.  C.  and  that  the  cuftom  is  good ;  but  that  an  order  that  a  tenant  IhaU 
not  put  in  this  or  that  bead  is  void,  becaufe  it  takes  away  his  inheritance ;  but  if  it  were  that 
he  fhould  not  do  it  before  fuch  a  day,  that  is  a  good  bye-law,  being  not  reftri&ivc  of  hit  inherit- 
ance, but  only  directive  of  it.  See  tit.  bye-laws  (A.  a)  pi.  14. 

[  190  ]  21.  The  cuftom  was,  that  if a  copyholder  fuffet  bis  houfe  U 
Gilb.  Treat  1e  cut  of  repair ,  that  he  might  be  amerced,  and  that  the  lord  might, 
cfte^s!  C°.5  diftrain  hit  tenants  cattle,  and  likewife  the  cattle  of  any  under- 
according-  tenant ,  levant  and  couchant  on  the  copyhold  lands,  for  the  fa  id 
ly;  for  the   amerciament,  which  was  done  accordingly.  Bramfton  Ch.  J. 

TjanTunot  held,  t'iat  ^is  was  a  &°°^  cu^om >  f°r  tbe  cuftom  that  gives 
a  mere  the  diftrefs  knits  it  to  the  land,  and  therefore  not  merely  per- 
flrangcr.  fonal;  and  if  the  cuftom  had  not  extended  to  the  under* 
tenant,  yet  he  might  have  diftrained  him;  for  otherwife  the 
lord  by  fuch  a  devife  of  making  a  leafe  for  one  year  by  {he; 
tenant  he  fhould  be  defeated  of  his  fervices.  Mw.  161,  164. 
pi.  23c  Hill.  17  Car.  Thome  v.  Tyler. 

22.  The  cuftom  of  a  manor  was,  that  if  a  copyhold  tenant 
did  juffer  his  meffuage  to  he  ruined  for  want  of  reparations,  and 
the  fame  he  prejented  in  court  by  the  homage,  that  fuch  a  tenant 
fhould  he  amerced,  and  that  the  lord  bad  ujed  to  diftrain  the  beafts 
as  well  of  the  under-tenant  as  of  the  tenant  bimfelf,  which  weft 
levant  and  couchant  upon  the  lands,  for  fuch  amerciament '.'    It  was 
faid,  that   the  cuftom  was  not  good,  but  un reafonable,  to 
diftrain  a  ftranger's  cattle,  fuch  as  the  under  tenant  was-; 
but  is  was  refolved,  that  the  cuftom  was  good ;  for  the  un- 
der-tenant, although  he  was  but  tenant  for  a  year,  yet  he 
fhould  have  all  the  benefits  and  privileges  which  the  copy- 
holder himfelf  fhould  have  had,  &  qui  fentit  commodum  fen- 
tire  debet  &  onus,  and  he  is  diftrainable  for  the  rents  and 
fervices  due  and  payable  to  the  lord,  and  the  charge  lies  upon 
the   land,    and  not   upon   the  cuftom,    and   therefore  the 
cuftom  is  good.  Supplement  to  Co.  Comp.  Cop.  85.  f.  19. 
cites  Pafch.  17.  Car.  in  B.  R.  Thorn  v.  Tyler. 
•  Cllb.  Treat.      23-  Copyholder  of  inheritance  made  a  letter  of  attorney  to  ^ 
of  Ten.  310.  &c.  tofurrender  his  copyhold  lands  after  his  death  to  certain  ufit9 
citeaS.  C.     according  to  the  cuftom  of  the  manor  &c.  Adjudged,  that  this 
is  a  void  cuftom,  becaufe  it  is  to  convey  lands  againft  the  rules 
of  law  for  conveying  copyholds,  for  that  muft  be  either  by 
4  furrender  into  the  hands  of  the  lord,  or  into  the  hands  of  2 

cuftomary 


cuftomary  tenants,  to  the  ufe  of  his  will,  which  muft  be  ex- 
ecuted in  his  life-time.  .  Nelf.  Abr.  506.  pi.  10.  cites  Sty. 
311.  Hill.  1651-  B;  R.  Wallis  v.  Bucknall. 

24.  Suppofe  that  there  was  a  cuftom,  that  if  the  houfe  of  a 
ftpy  holder  falls,  the  material*  Jball  be  the  tenants,  Powell  T. 
afked,  if  that  could  be  good  ?  11  Mod.  94,  95.  pi.  3.  Mich. 
5  Ann,  B.  R,  Anon. 

(A.  t.  4)  Cuftoms  unufual,  and  interfering. 

Good  or  not. 

I.  '"pHE  manor  of  WaShurft  in  the  county  of  Suflex  cm- 
**  fifted  of  2  forts  of  copyhold,  viz.  foci-land  and  bond- 
land,  and  by  feVeral  cuftoms  diffeverabk  in  fever al  manners ;  as 
if  a  man  be  Jirft  admitted  to  foe  k- land,  and  afterwards  to  bond- 
land,  and  dies  'feifed  of  both,  his  heir  (hall  inherit  both;  but  if 
he  be  Jirft  admitted  to  bond-land,  and  afterwards  to  foci -land, 
and  of  them  dies  feifed,  his  yotmgeft  fon  fhall  inherit,  and  if 
of  both  fimul  &  femel,  his  eldeft  fon  (hall  inherit;  but  if  he 
dies  feifed  of  bond-land  only,  it  (hall  defcend  to  the  yotmgeft  ; 
cited  by  Anderfon  Ch.  J#  1  Le.  56.  pi.  70.  Pafch.  29  Eliz. 
P.  B.  in  Cafe  of  Kempe  v.  Carter. 

($•  ?)    Where  a  Copyhold  fliall  be  faid  in  by  [  191  J 

Defcent  or  Purchafe. 

J.  IF  the  father  purchafes  [copyhold  J  and  dies  before  admijjton,  Gilb.  Treat. 
1  his  heir  (hail  be  in  by  purchafe;  per  Nudigate  J.  2  Sid.  ^VcT 

3#.Hjll.   1657.    '  and  fays/ 

that  accord- 
ing to  tbii  is  Roll.  [See  Roll.  Defcent  (I.)  pL  9.J 

2.  Btrt  Ibid.  61.  in  S.  C.  Glyn  Ch.  J.  held,  that  if  a  man,  cilb.  Treat. 
fei/ed  of  copyhold  land  in  fee  of  the  cuftom  of  Borough-  Englifh,  of  Ten.  471. 
furrenders  according  to  the  cuftom  to  the  ufe  of  J.  S.  and  his  heirs,  ^£  &<Tp# 
y.  S.  having  iffue  2  fons,  dies  before  admijjion,  it  feems  that  the  accordingly 
youngeft  fon  ihall  have  the  land,  becaufe  he  is  in  by  defcent,  by  Giyu, 
or  at  leaft  by  force  of  the  firft  furrender,  and  fo  in  nature  of  a  JJJlt  ^'re 

defcent.  feme  other 

opinions 
that  are  more  late,  and  that  therefore  it  waa  held,  if  tend,  of  the  future  of  Borough  Enelijk,  le 
furrendcred  to  one  and  his  heirs,  end  he  dies  before  admittance,  that  the  you*0ffi  fon  Jhau  le  *H* 
mtted,  and  this  opinion  leems  to  be  very  reafonable,  for  heirs  were  in  the  limitation  oartainly  aa 
^rords  of  limitation,  and  not  of  purchafe  $  and  certainly  there  is  as  much  reafon  to  adjudge  the 
heir  in  by  defect^  here,  as  there  is  to  adjudge  an  heir  in  by  defcent  where  a  recovery  was  had 
againft  the  anceftor,  but  not  executed  until  after  his  death,  becaufe  the  ufe  might  have  vefted 
during  the  life  of  the  anceftor,  and  becaufe  the  execution  hath  a  retrofpe£t ;  and  in  truth  the  cafe 
of  a  furrender  is  juft  the  feme ;  for  admittance  might  have  been  in  the  life  of  an  anceftor,  and 
jvhen  it  was  had,  it  had  areWped. 


(C.  e). 
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(C.  e).     Defcent.    How.    And  where  there  ftiaH 

be  Poffeffio  Fratris. 

■Hie,  re-  x.  A  Copyholder  in  fee  had  ijfue  two  daughters  by  divers 
maindcr ism  •  i\  W0men9  and  died  fei fed ;  the  daughters  entered  and  took 
tionofthc  the  P"fits  many  years,  and  before  admittance  the  eldefl  daughter 
law,  and  '  died  without  ijfue,  and  afterwards  the  youngeji  was  admitted  to 
iTfifl*0*  '**  wboU  land,  as  fole  heir  to  the  father.  In  this  cafe  it  was 
fitter  U  not  holden,  that  the  poffefllon  of  the  eldeft  daughter,  though  be- 
fo  deter-  fore  admittance,  fhould  make  her  fitter,  though  of  the  half 
mined,  that  bi00a\  inheritable  to  the  land.     Supplement,  to  Co.  Comp. 

teke^advan-  ^op.  71.  f.  5.   cites  Dy.  2^..    12  Eliz. 

tage  of  it, 

for  the  lord  againft  this  leafe  by  deed  indented  cannot  enter,  or  claim  any  thing,  and  the  feconi 
filler,  although  (he  hath  not  agreed,  yet  fhe  1  an  not  enter  during  the  life  of  her  elder  fitter,  for 
her  remainder  takes  etfed  in  pofliflion  after  the  death  of  her  laid  fitter;  but  if  any  fhould  take 
advantage  oftt,  it  mould  be  the  lord,  if  his  deed  indented  did  not  ftand  againtt  him ;  and  after* 
wards  judgment  was  given  againft  the  younger  fitter  Clench  J.  was  of  another  opinion,  vi». 
that  the  entry  of  the  younger  fitter,  notwMhltanding  that  her  elder  fitter  was  alive,  was  lawful  2 
qucrc  of  that.  zJLe.  73.  pi.  97.  Trin.  28  £hz.  B.  R.  Cumfev.  CottelL 

2.  If  a  copyholder  has  iffue  a  fon  and  a  daughter  by  one  venter> 
and  a  (on  by  another  venter^  and  dies,  and  a  guardian  is  admitted^ 
this  is  poffeffio  fratris  of  the  eldeft  fon  to  make  the  brother 
[fifter'j  heir  ;  but  if  the  eu/iom  ben  that  the  lord  may,  during  tb* 
nonage  of  the  heir  druifi   [demiie]  it  by  copy  to  a  fir anger,  this 
is  not  poffeffio  fratris  of  the  eldeft.   Dal.  no.  pi.  1.  16  Eliz. 
Anon. 
f    iqa  1       3    Hufband  and  wife,  feifed  in  the  right  of  his  wife  of  certain  x 
4  Le.  38.     cuftomary  lands  in  fee ;  he  and  his  wife  by  licence  of  the  lord 
pj:  >°3»       mate  a  leafe  for  years  by  indenture,  rendering  rent,  having 
ElU^B.    *JTui  tw$  daughters9  the  hufband  dieth;  the  wife  takes  another 
Anon.  S.  C.  hufband,  and  they  have  ijfue  a  Jon  and  a  daughter  ;  the  hufband 
intotidem    and   wife  die;  the  fon  is  admitted  to  'he  reverfion,  and  dieth 
rie^aia.    without  ijfue.     It  was  holden  by  Manwood,  that  this  reverfion 
.pi.  344.  *   Jhall  de/eend  to  all  the  daughters,  notwithstanding  the  half- 
Mich  20.     blood  ;  for  the  eft  ate  for  years  which  is  made  by  indenture  by 
S.  c.intoti-  l*cenCt*  °f  the  lord  is  a  demife  and   leafe,  according  to  the 
demver-     order  of  the  common  law,  and  according  to  the  nature  of  the 
bi«- demife,  the  poffefllon  (hall  be  adjudged,  which  poffeffion  can- 

J*ry*ahde-  nc  *  ^e  ^"^  P0"^"*^11  of  the  copyholder,  for  his  poffefllon  is 
tcrmincs,  cuftomary,  andtheotheris  mere  contrary,  therefore  the  poflef- 
Andthe  elder  fion  of  the  one  fhall  not  be  faid  the  pofleffion  of  the  other, 
tyorc'el!"  anc*  therefore  there  is  no  poffeffio  fratris  in  this  cafe ;  but  if 
try,  the  he  had  been  guardian  by  the  cujlom,  or  this  leafe  hud  been  made  by  . 
younger  furrender,  there  the  fitter  of  the  half  blood  fhould  not  inherit; 
foTl^inhc-  an(*  Mead  faid,  that  the  Cafe  of  the  Guardian  had  been  fo  ad- 
xit;  for  judged;  Mounfon  to  the  fame  intent;  and  if  the  copyhold 
when  he  had  defcend  to  the  fon,  he  is  not  copyholder  before  admittance, 
poffeSon,  but  ke  may  ta^e  ^e  profits,  and  punifh  trefpafs  &c.  3  Le% 
which  he'    69,  70.  pi.  io6.  Mich.  20  Eliz.  C.B.  Anon. 

had  by  the 

pofleffion  of  hii  leffee  for  years,  then  it  fcesu  be  has  made  the  eftatc  dcfccndiblc  to  him  and  hi* 

heirs 
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heirs.  Gilb.  Treat  of  Ten.  1  cjo.  cites  Supplement  to  Co.  Comp.  Cop.  114.  But  perhaps 

it  will  be  faid,  that  the  pofleffion  of  the  leffee  for  years  is  only  the  pofleffion  in  law  of  the  brother, 
•ad  not  in  fa£,  becaufe  he  can  get  no  pofleffion,  and  it  would  be  inconvenient  to  carry  the  eftate 
to  another  family,  if  the  elder  brother  die  before  entry,  but  when  this  eftate  for  years  is  ended, 
then  fince  he  may  get  a  pofleffion  by  entry,  it  is  required  by  law ;  but  then  on  the  other  hand, 
if  by  the  pofleffion  of  the  leffee  for  years,  he  had  no  eftate  defcendible  to  him  and  his  heirs,  hour 
comes  this  eftate  to  be  devefted  by  the  expiration  of  the  leafe  for  years  ?  It  is  urged  on  the  other 
hand,  that  pofleffion  was  but  feigned,  and  is  now  gone ;  but  yet,  if  the  brother  were  once  in 
pofleffion,  and  then  were  difleifed,  it  feems  the  filler  (hould  inherit  though  the  pofleffion  of  the 
elder  brother  were  gone ;  but  the  pojcjfion  of  the  leffee  was  the  brother's  poJeJfio*i  only,  by  fiPpofi- 
tion  of  law,  to  ktlp  him  out  where  he  could  get  no  pojjtffion,  and  therefore  when  that  eftate  fir  years  is 
gone,  the  law  removes  the  affljlance  it  gave  before,  becaufe  now  he  may  get  poffeffion,  and  fo  fets  the 
matter  between  thebrothets,  as  it  would  if  there  had  been  no  leafe  for  years.  Ideo  quaere  de  hoc 
Gilb.  Treat,  of  Ten.  150,  151. 

4.  A  copyholder  of  inheritance  of  the  Manor  of  Fulham  Mo.  27*.  in 
had  iffue  a  (on  and  a  daughter  by  one  venter,  and  a  daughter  pl*4??%rcn* 
by  another  venter,  and  died,  his  fon  being  an  infant  of  two  J^Joflyfo 
months  old,  and  the  copyhold  in  leafe  by  licence  for  12  years,  Fratris  by 
rendering  rent ;  the  death  of  the  copyholder  was  prefented,  in  cntTY  Jje- 
the  infancy  of  his  fon  and  heir ;  afterwards,  (before  any  rent-  ^[J^j^ 
day  incurred,  and  any  admittance  or  guardian  afjigned)  the  fon  had  been 
died;  and  the  queftion  was,  whether  his  lifter  of  the  whole  allowed 
blood  (hall  inherit ;  and  adjudged,  that  the  eldeft  filler  only  is  ^Jdlna  ' 
heir,  and  that  the  defcent  of  the  reverfion,  upon  the  leafe  for  cafe  in  23 
years,  and  before  day  of  payment  of  the  rent,  is  pofleflio  fra    El"- in 
tris,  quae  facit  fororem  efle  haeredem.     Moor  125.  pi.  272.  J^ifSSf  ' 

Trin.  23EI1Z.  Rot.  I229.    Anon.  tween  Al- 

derman 
Dixey  and  others.  ■  -  D.  291.  b.  Marg.  pi.  69  cites  23  Eliz.  Rot.  1229.  Holmes  v.  M*y~ 

« el,  adjudged  that  the  pofleffion  of  a  termor  (hall  be  the  pofleffion  of  the  brother  without  any 
admittance ;  for  the  fcifin  given  to  his  anceftors  for  him  and  all  his  heirs,  but  be  is  uot  tenant  to 

the  lord  till  he  is  admitted. 4  Rep.  21.  a.  pi.  1  Mich.  .23  &  14  Eliz.  C.  B.  Brown's  Cafe, 

S.  P.  and  feems  to  beS.  C.  and  refoived.     Ibid.  22  b.  the  third  refolution,  that  where  the 

cuftomary  eftate  of  inheritance  defcends  to  the  heir,  he  may  enter  and  take  the  profits  before  ad- 
mittance, and  that  there  (hall  be  pofleflio  fratris  before  admittance  upon  actual  pofleffion,  as  in 
the  cafe  at  bar,  [where  the  father  had  made  a  leafe  for  years,  as  in  the  principal  cafe.]  -  But 
in  a  like  cafe,  where  the  fon  was  admitted  to  the  reverfion,  and  died  w:thout  iflue,  Man  wood 
held,  that  this  reverfion  (hall  defcend  to  all  the  daughters,  notwithstanding  the  half-blood  ;  for 
the  eftate  for  years,  which  is  made  by  indenture  by  licence,  is  a  demife  and  leafe,  according  to 
the  order  of  the  common  law,  and  the  pofleffion  (hall  be  adjudged  accordingly,  which  pofleffion 
cannot  be  faid  the  pofleffion  of  the  copyholder;  for  his  pofleffion  is  cuftomary  ;    r  -a 

and  the  other  is  mere  contrary,  and  fo  the  pofleffion  of  the  one,  (hall  not  be  faid  the  L  "J  J 
pofleffion  of  the  other,  and  therefore  there  is  no  pofleflio  fratris  in  this  cafe ;  but  if  he  had  been 
guardian  by  the  cuftom,  or  this  leafe  had  been  made  by  furrendet,  there  the  filler  of  the  half- 
blood  (hould  not  inherit,  and  Mead  faid,  that  the  cafe  of  the  guardian  had  been  fo  adjudged  ; 
and  Mounfon  to  the  fame  intent;  and  if  the  copyhold  defcends  to  the  fon,  he  is  not  copyholder 
before  admittance,  but  he  may  take  the  profits,  and  punifli  trefpafs  &c.  3  Le.  69,  70.  pi.  ic6. 

Mich,  to  Eliz.  C.  B.  Anon.    4  Le.  38.  pi.  103.  S.  C.  in  totidem  verbis.— Ibid.  21a. 

pi.  343.  Pafch.  1 7  Eliz.  C.  B.  S.  C  in  totidem  verbis ;  fed  adjornatur. 

5.  If  A,  be  feifed  of  copyhold  land  on  the  part  of  bis  father , 
and  of  other  copyhold  land  on  the  part  of  his  mother ,  and  thereof 
dieth  feifed,  and  his  fon  and  heir  be  admitted  to  it  by  one  copy , 
and  by  one  admittance,  now  if  that  fon  dieth  without  iffue  the 
copyholds  Jhall  defcend  feverally,  the  one  to  the  heir  on  the  part 
of  his  father,  and  the  other  to  the  heir  on  the  part  of  his 
mother  &c.  per  Clench  J.  3  Le.  109.  pi.  158.  Trin.  26  Eliz. 
B,  R.  in  Cafe  of  Taverner  v.  Cromwell. 

6.  If 
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6.  If  a  copyholder  in  tail  have  ijfue  a  fin  and  a  daughter ,  by  vm 
venter,  and  a  fin  by  another  venter ,  and  dies,  and  the  fin  by  the 
firft  venter  enters,  and  dies,  the  fin  of  the  %d  venter  Jhall  inherit. 
Co.  Com  p.  Cop.  59.  f.  50. 

7.  If  a  copyholder  in  fee-fimple  have  iflae  a  fin  and  a 
daughter  by  one  venter,  and  a  fin  by  another  venter,  and  dies, 
and  the  y*ff  by  the  firft  venter  enters  and  dies,  the  land  fhall  de- 
fcend  to  the  daughter ;  quia  pofleffio  fratris  de  feodo  fimplici 
fecit  fororem  effe  hacredem.    Co.  Comp.  Cop.  59.  f.  50. 

8.  If  there  be  three  brothers,  and  the  middle  brother  pur  chafe* 
a  copyhold  in  fee,  and  dies  without  ijfue,  the  *  eldeft  Jhall  inherit, 
becaufe  the  worthiefl  of  the  blood,  Co.  Comp.  Cop.  59. 
L  50. 

10.  If  a  man  have  ifTue  a  fin  and  a  daughter  by  one  vent er% 
and  a  fin  by  a  another  venter,  the  eldeft  fin  purchafes  a  copyhold 
in  fee,  and  dies  without  ijfue,  the  daughter  (hall  have  the  land, 
not  the  younger  fon,  becaufe  he  is  but  of  the  half-blood  to 
the  other.    Co.  Comp.  Cop.  59.  f.  50. 

11.  If  a  man  has  a  copyhold  by  defcent  on  his  mother* s fide,  if  he 

die  without  iflue,  the  lands  Jhall  go  to  the  heirs  of  the  mother's 

fide,  and  Jhall  rather  ejcheat  than  go  to  the  heirs  of  the  father's 

fide;  but  if  I  purchaje  a  copyhold,  and  die  without  ijfue,  the 

land  fhall  go  to  the  heirs  of  my  father* s  fide ;  but  if  I  have  no  heirs 
of  my  father's  fide,  it  Jhall  go  to  the  heirs  of  my  mother1  s  fide,  rather 
than  efcheat.    Co.  Comp.  Cop.  59.  f.  50. 

12.  If  there  be  father,  uncle,  and  Jon,  and  the  Jon  purchases 
a  copyhold  in  fee,  and  dies  without  ijfue,  the  eldeft  fhall 
inherit,  and  not  the  father,  becaufe  an  inheritance  may  line- 
ally defcend,  but  not  afcend.     Co.  Comp.  Cop.  59.  f.  50. 

13.  If  there  be  two  copartners,  or  two  tenants  in  common  of  a 
copyhold,  and  one  dies,  having  ijjhe%  the  ijfue  Jhall  inherit,  and 
not  the  other,  by  the  furvivorfhip ;  but  otberwifi  it  is  of  two 
joint enants.    Co.  Comp.  Cop.  59.  f.  50. 

6id.267.pl.       14.  Cuftom  was,  that  after  the  father's  death,  if  there  was 
iSiJj'  C.     no  fon>  the  eldeft  daughter  fhould  have  the  lands  for  life 
JU*^e  '     only,  and  then  the  lands  fhould  remain  to  the  next  heir  male 
that  can  derive  by  the  males  ;  and  alfo,  that  the  wife  fhould 
hold  for  her  life.     Tenant  dieis,  and  leaves  two  daughters. 
Wife  enters.      Eldeft   daughter  dies.      Adjudged  that  the 
youngeft  daughter  fhall  have  the  lands  within  the  cuftom,  for 
though  fhe  was  not  eldeft  at  the  death  of  her  father,  yet  fhe 
*  was  eldeft  at  the  death  of  her  mother,  and  her  eftate  was  a  con- 

tinuance of  the  eftate  of  the  baron  till  her  death,  as  in  the 
Cafe  of  Frank-Bank.  Lev.  172.  Trin.  17  Car.  2.  B.  R. 
Newton  v.  Shafto. 
[  194  ]  J5*  The  father  being  feifed  of  a  copyhold,  had  ijfue  three 
Mod.  io«.  daughters  by  his  firft  wife,  and  two  daughters  and  a  Jon  by  his 
pL  8.  S.  C.  Jecond  wife,  and  Jurrendered  to  his  three  daughters  for  eleven 
cfarlyS  P.  J"*rj»  rtmainder  to  his  two  daughters  for  Jive  years,  remainder  to 
— lbid,i2o.  his  three  daughters  by  the  firft  wife,  remainder  to  his  qyjn  right 

heirs  \ 
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fairs;  the. father  died;  the  three  daughters  were  admitted  1  the  pl.«*. S.C. 
fon  dicd'y.  after  which  the  eleven  years  expired ;  adjudged,  that  JJLjJi"  JJJ^ 
the  admittance  of  the  three  daughters  was  the  admittance  of  co*dingiy. 
the  fon  in  remainder  as  right  heir,  and  fo  an  actual  feifin  in 
him  which  made  a  poiTeffip  fratris,  by  which  the  copyhold 
defcended  to  his  two  fifters  of  the  whole  blood  to  him,  and 
not  to  all  his  fifters,  as  heirs  to  their  father.     %  Lev.  107. 
Trin.  26  Car.  2.  B.  R.  Blackburn  v.  Greaves. 

16.  W,  R.  was  feifed  of  copyhold  lands  that  were  dtfcendi* 
hie  fecundum  Gavelkind,  and  the  wife  endowable  of  a  moiety.  W. 
has  ijfue  H.  by  one  venter ,  and  J*  and  E.  by  another  venter ;  W. 
dies,  the  wife  enters  into  a  moiety,  the  twofons  enter  into  the 
other  moiety,  and  were  admitted  to  the  reverfion  of  the  wife's  * 
moiety;  J.  the  fon  by  the  feeond  venter  dies ;  the  wife  dies.    The 

Siueftion  was,  whether  this  admittance  to  the  reverfion  fhall 
o  attach  it  in  the  brother,  as  that  the  fitter  fhall  have  it  be* 
fore  the  half-brother ;  and  it  was  argued,  that  (he  fhall  not; 
for  it  is  found,  that  after  the  death  of  the  father  the  mother 
entered,  and  lb  the  fon  was  never  feifed,  fo  that  this  cafe  is 
ftronger  than  the  cafe  1  lnft.  31.  a.  where  the  fon  enters, 
and  endows  the  mother,  and  yet  that  fhall  fo  defeat  his  pof- 
feffion,  that  there  fhall  be  no  pofleffio  fratris.  To  which  it 
was  anfwered,  that  it  being  found  that  the  fon  was  admitted, 
it  fhall  be  intended  according  to  the  cuftom,  and  then  the 
eftate  fhall  be  guided  by  the  cuftom,  and  not  by  the  rules  ot 
common  law ;  and  he  cited  two  cafes,  where  the  attaching 
of  a  reverfion  upon  an  eftate  for  life  doth  feem  to  be  a  fuffi- 
cient  feifin  to  convey  the  land  to  the  heir  of  him  in  whom  the 
reverfion  was  fo  attached,  viz.  1  Cro.  411.  Roll.  Titr.  De- 
fcent,  623.  Godfrey  v.  Bullan.  Vaughan  fa  id,  all  cuftoms 
are  contrary  to  the  common  law,  and  therefore  fhall  be  taken 
ftri&ly,  and  here  is  no  cuftom  that  a  reverfion  fhall  defend  in 
Gavelkind;  and  Atkins  Juftice  faid,  that  in  thofe  cafes  cited 
for  the  daughter,  there  was  no  maxim  of  the  common  law, 
as  here  is,  viz.  pofleflio  fratris  &c.  and  then  he  that  takes 
advantage  of  it  muft  be  qualified,  according  to  the  common 
law.  Jndgment  againft  the  daughter  def.  nifi  caufa*  Freem. 
Rep.  45, 46.  pi.  55.  Trin.  1672.  Foxe  v.  Smith.     . 

17.  Since  by  cuftom  an  eftate  at  will  is  defcendible,  the 
defcent  is  ordered  and  governed  by  the  rules  of  the  common 
law  ;  for  thofe  reafons,  that  govern  the  defcents  at  common  law, 
art  drawn  from  the  nature  of  defcents  and  difpofition  of eftates  after 
the  owner* s  death,  and  are  grounded  upon  thofe  reafons  that  feem 
to  warrant  fuch  a  difpofition  of  the  eftate,  and  are  not  taken  from 
the  nature  of  the  land  or  thing  that  is  dijpofed  of,  and  therefore 
may  as  well,  and  with  as  good  reafim,  be  applied  to  the  difpofition 
of  a  copyhold,  as  freehold  eftates,  lince  it  is  not  the  nature  of 
the  thing  difpofed  of,  that  is  to  rule  or  govern  either  in  one 
cafe  or  in  the  other ;  and  therefore  where  a  *  copyholder  by 
licence  made  a  leafe  for  years,  and  the  leflee  entered,  and 
the  lefTor  died,  having  iffue  a  fon  and  a  daughter  by  one 

venter 
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venter,  and  a  Ton  by  another,  then  the  elded  fon  dies,  it  was 
adjudged  that  the  daughter  of  the  whole  blood  fhou Id  inherit, 
becaufe  the  pofleffion  of  the  leflee  for  years  was  the  pofleffion 
of  the  elder  brother,  who  may  have  pofleffion  before  admit- 
tance, for  in  that  cafe  he  was  not  admitted ;  for  if  it  be  rea- 
fonable  in  fuch  cafe  at  common  law  to  keep  the  inheritance 
out  of  the  half-blood,  fo  it  is  in  copyhold  eftates ;  but  if  the 
brother  do  not  get  pofleffion,  the  fifter  cannot  inherit,  for 
C  '95  J  then  he  hath  only  a  right  to  the  lands  as  reprefentative  of  his 
father,  which  right  fhe  is  not  capable  of  having,  becaufe  flic 
is  not  reprefentative  of  the  father ;  but  when  he  has  gotten 
pofleffion,  he  hath  then  an  eftate  in  the  lands  defcendible  to 
him  and  his  heirs,  and  the  fifter  is  his  heir,  and  though  he 
has  the  lands  as  reprefentative  of  his  father,  yet  he  hath  them 
to  him  and  his,own  reprefentatives  *,  but  when  he  never  got 
pofleflion,  he  never  executed  the  power  he  had  of  taking  the 
lands  to  him  and  his  reprefentative,  fo  that  this  power  de- 
volves upon  the  younger  fon  as  reprefentative  of  his  father, 
for  the  law  gives  the  eftate  to  him  and  his  reprefentative,  who 
,  is  reprefentative  of  the  dead  perfon  Now  when  he  that  is 
reprefentative  to  the  dead  perfon,  doth  not  get  actual  pof- 
feffion,  and  fo  veft  the  eftate  in  him  and  his  heirs,  he  hath 
no  power  over  the  lands,  and  therefore  can  make  no  leafe  or 
difpofition  of  them  by  feoffment,  becaufe  though  he  hath  a 
right  to  be  abfolute  owner  of  the  lands,  yet  is  he  not  actually 
fo  till  entry,  becaufe  till  then  in  fact  he  hath  no  pofleflion, 
and  therefore  there  is  no  reafon  by  a  £dtion  of  law  to 
create  him  a  pofleflion  ;  and  fo  he  never  having  had  the  lands 
to  him  and  his  reprefentative,  he  muft  take  who  is  reprefen- 
tative to  the  dead  perfon,  which  is  the  younger  brother,  and 
this  alfo  may  be  a  reafon  why  he  that  claims  by  defcent,  muft 
make  himfelf  heir  to  him  that  was  laft  actually  feifed  of  the 
freehold.    Gilb.  Treat,  of  Ten.  147,  148,  149. 

.       (D.e)     Difleifm.     What  is. 

I.  ^rOTE,  it  was  holden  by  the  Court,  that  if  a  copyholder 
•^    in  fee  dieth  feifed r,  and  the  lord  admits  a  fir  anger  to  the 
land,  who  enteretb>  that  be  is  but  a  tenant  at  will,  and  not  a 
dijfeifor  to  the  copyholder,  who  hath  the  land  by  defcent,  be- 
caufe he  cometli  in  by  the  aflent  of  the  lord  &c«     3  Le.  aio. 
pi.  274.  Trin.  30  Eliz.  in  B.  R.  Anon. 
•  Lat.  199;        2.  A  leafe  for  years  by  a  copyholder*  [without  licence]  although 
S.C.&S.P,  it  be  a  forfeiture,_yet  it  is  no  difleifin  to  the  lord;  agreed  per 
agreed.        Cur#    Noy%  g2#  T[<rin#  2  Carv  B>  R#  Afllfiel(1  Y#  A&field. 


(E.e) 
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(E.  e)     Dower.     In  what  Cafes  the  Feme  fliall 
have  Dower.     And  how  recovered. 

I.  '"pHE  cuftom  of  a  manor  was;  that  the  lord,  or  his 
**  fteward,  or  deputy,  might  dem  fe;  the  lord  took  a 
tvife,  and  by  his  la  ft  will  in  writing  gave  authority  to  certain 
perfons  to  make  leajes,  acco*  ding  to  the  cuftom  of  the  manor ;  to  raife 
fines  for  payment  of  his  debts,  and  died  ;  they  held  court  in  thtir 
awn  names,  and  granted  copies  in  reverfion,  according  to  the 
cuftom  ;  afterwards  the  widow  of  the  loru  recovered  a  yd  part  r  jgg  "J 
of  the  mwor  in  dower,  and  one  of  the  copyhold  e/fates,  whereof 
the  reverfion  was  granted,  was  ajjigned  to  her  by  thefhet'ff,to  'ether 
with  other  lands,  by  writ  &c.  The  Court  held,  tha:  fhe 
fhould  avoid  the  grant  made  bv  the  perfons  afligned  by  the 
will.    D.  251.  pi.  89.  Hill.  8  Eliz.   Anon. 

2.  Tf  the  lord  of  a  manor  where  cuftomary  tenements  are  Supplement 
demifed  and  demijable  by  copy  &c.  according  to  the  cuftom  of  c0m°  c 
the  faid  manor,  for  one%  two,  or  three  /iva,  grants  a  copyhold  79.  f.  13. 
for  three  lives,  and  takes  a  wife,  and  the  three  lives  ena,  and  citc* s-  C. 
the  lord  enters  and  keeps  the  lands  for  a  time  in  his  own  hands.  !?l?lved'"— 

w        r  j  r  J      '        t  ft8  RcP-  °3' 

and  afterwards  grants  them  over  again  by  copy,  and  dies,  the  b.S.C. cited 
copyholder  fhall  hold  the  land  difcharged  of  dower  of  the  Pc.r  Cur-  a* 
lord's  widow  ;  per  Wray,  who  faid,  that  this  is  a  clear  cafe  ;  adjjd£ed 
for  the  copyholder  is  in  by  the  cuitom,  which  is  paramount  cd  for  good 
the  title  of  dower  and  feifin  of  the  hufband;  and  judgment  kwpqrtou 
accordingly.  Le.  16.  pi.  19.  Pafch.  26  Eliz.  B.  R.  Cham  Cur" 
v.  Dover. 

3.  If  a  feme  be  tndowable  of  a  copyhold  by  cuftom,  It  was  the  ?he  being 
opinion  of  the  Juftices  that  a  leaie  made  by  the  baron  by  the  ^J^* 
cuftom  after  the  efpoufals,  ftiall  precede  the  dower,  and  the  t*tefa*)x 
dower  fliall  not  avoid  it.     M0.758.pl.  1047*  Trin.  2  Jac.  not  avoid 
Holder  v.  Farley.  ^m 

e/pecial  cuf- 
tom ;  for  the  leflee  comet  under  the  cuftom,  and  by  the  lord's  licence  as  well  as  the  feme.  Cro. 

J»  36.  pi.  13.  Farley's  Cafe,  S.  C.  '■ — Gilb.  Treat,  of  Ten.  303.  cites  S.  C  but  fays,  that  if 

the  leafe  was  made  without  warrant  (he  may  avoid  it ;  and  that  it  feems  to  him,  that  the  feme 
fhall  not  in  this  cafe  be  endowed  of  the  3d  part  of  the  rent  and  reverfion,  becaufe  cuftoms  ought 
to  be  ftri&ly  purfued,  and  that  is  only  to  be  endowed  of  land  ;  yet  it  fcems  afier  the  leafe  ended 
fhe  fhall  be  endowed,  for  the  hufband  did  die  feifed  (the  pofleflion  of  his  lcifce  being  his  own 
pofTeffion)  but  it  was  agreed  in  this  cafe,  that  by  fpecial  cuftom  the  feme  might  avoid  the  leafe. 
This,  among  other  cafes,  proves  that  a  copyholder  may  difpofc  of  his  land,  and  bar  his  wife  of 
her  free-bench,  unlefs  there  be  a  particular  cuftom  that  he  fhall  avoid  any  alienation  &c.  made 
by  him,  for  then  the  particular  cuftom  fhall,  as  it  feems,  avoid  hie  charge,  as  well  in  the  cafe  of 
copyhold,  as  freehold  eftates,  by  the  common  law. 

4.  The  cuftom  of  a  manor  was  for  the  widow  to  be  endowed  L«v-  *54« 
cf  a  moiety  of  the  copyholds  of  which  her  luifb  md  di-d  feifed ;  ^  ffcrcnt 
the  hufband  died  feifed  of  icol.  per  annum  and  his  wife  was  point.  — 
endowed  of  50 1.  per  annum,  and  the   50 1.  per  annum  de    Sed76.pl. 
fcended  to  his  heir,  who  afterwards  died,  leaving  a  widow.  J5ufno7s  P 
Thisfecond widow  fhall  be  endowed  of  a  moiety  of  the  moiety,  and  fo  a  $ia.* 

ihall 
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i.s.c.but  fhall  have  251.  per  annum;   adjudged.    Raym*  j8,  Mich* 
■f  KrS"    14  Car.  a.  B.  R.  Baker  t.  BerUford. 

CO.— I  Did*  ~ 

Siyo  Ch.  J.  htld  that  the  fecend  widow  was  intidtd  to  a  moiety* 

5.  An  ejeStment  will  not  lie  for  a  third  part  of  a  copyhob) 
tenement  in  nature  of  dower,  for  they  ought  to  levy  a  plaint 
in  nature  of  a  writ  of  dower  in  the  manor  court ,  and  the  homage 
to  fever,  and  fet  out  the  fame;  but  if  the  cuftom  had  been 
for  the  widow  to  have  the  third  part  not  in  nature  of  dower, 
but  in  common  with  the  heir,  it  were  then  otherwife ;  ruled 
perPemberton  Ch.  J.  at  the  aflizes.  2  Show.  184.  pi.  188. 
Hill.  33  &  34  Car.  2.  B.  R.  Chapman  v.  Sharpe. 

[  '97  ]     (F*  c)     Entails  by  the  Statute  De  Donis  Sec. 

I.  T^OTE,  it  was  faid  for  law  that  tail  may  be  of  a  copy- 
•^  hold,  and  thzt  formedon  may  lie  of  it  in  defcender  by 
proteftation  in  nature  of  writ  of  formedon  in  defcender  at  common 
law,  and  good  per  omnes  jufticiarios ;  for  though  formedon 
in  defcender  was  only  given  by  flatute,  yet  now  this  writ 
lies  at  the  common  law,  and  itjhall  be  intended  thai  this  has 
been  a  cuftom  there  time  out  of  mind  &c.  and  the  demandant 
ihall  recover,  by  advice  of  all  the  Juftices.    Br.  Tenant  per 

Copie,  pi.  24.  cites  15  H.  8. And  the  late  matter  in  Effex 

M.  26  H.  8.  and  Fitzherbert  affirmed  this  after  in  Camera 
Ducat.  Lancaft.  &  concordat.  Littleton  in  his  Chapter  of 
Tenants  by  Copy  of  Court  Roll.    Ibid. 

2*  The  Court  were  clear  in  opinion  that  a  copyhold  could 
not  be  entailed  without  fuch  a  cuftom  to  entail  it.     Mo.  1 88. 
pi.  336.  Trin.  27  Eliz.  Br.  Hill  v.  Morfe. 
le.  t74»  3.  A  fur  render  by  tenant  in  tail  is  no  difcontinuance  unlefs 

>75-  P1'  the  cuftom  is  fo,  and  though  it  was  moved  that  there  can  be 
as",  p.  no  eftate  tail  of  a  copy  hold  except  it  be  Jhewn  that  the  lands  had 
held  by  been  given  fo>  and  always  enjoyed  by  the  remaindermen  and  rever- 
W**y  »c-  fibers,  and  that  their  alienations  did  not  ufe  to  bind  &c.  for  other- 
"sffi'  wife  it  (hall  be  intended  a  fee,  yet  the  Court  held  the  con- 
plemcotto  trary#  that  it  flial I  be  intended  an  eftate  tail,  and  fo  always 
Co.  comp.  ufed#    Cro#  E#  1+8#  p|#  lJm  Mich.  31  &  32  Eliz.  B.  R.  Bui- 

t?i.7oin  kn  v.  Grant. 

by  Wray  that  it  was  an  eftate  Ulc,  and  not  a  fot  conditional,  and  that  cuftomary  lands  may  be 
granted  in  tail. 

» 

Popham&c.      4..  Per  Gaudy  and  Clench  J.  an  eftate  cannot  be  of  a  copy- 

33.  Gnve-    hold  fy  tbejlatute,  but  may  by  ufe  and  cuftom,  but  per  Popham 

norv^roo    ^  Fenner  J.  contra,  that  there  may  be  an  eftate  tail  by 

.  4  Rep.  «3.   the  ftatute,  per  equitatem  rationis,  but  it  cannot  be  by  cuf- 

Gravenor       t0llU      Cr°*  E#  3°7-   P1-  9#   Mlch'  35&  39  Eliz*   B.  R'   Gra" 

^.Dod's.c  venorv.  Rake. 

'  adjudged  .  . ^ 

that  whether  it  be  feeJmpk  condition  or  eftate  tail  it  if  within  the  cuftom.  ■  ■■         It  it  u  not 


Copp&Cttr*  1 97 

ton  eftate  tail  it  is  a  conditional  fee,  and  fo  it  was  agreed  by  us  all,  in  the  cafe  of  Gravenor  ▼. 
Rake,  per  Cur.  Cro.  E.  373.  pi.  20.  Hill.  37  Eliz.  B.  R.  in  cafe  of  Stanton  v.  flames.———. 
Copyhold  may  be  entailed  by  equity  of  W.  2.  without  cuftom,  and  is  not  entailed  by  cuftom. 
Mo.  538.  pi.  488.  adjudged  Dell  v.  Higden.— Upon  a  fpecial  verdi£fc  the  queftion  was,  whe- 
ther a  copyhold  could  be  entailed  without  laying  a  fpecial  cufiom  for  fo  doing,  and  adjudged, 
per  tot.  Cur.  that  it  might,  and  Holt  Ch.  J.  rejected  the  notion  of  lord  Coke  about  xhejiatute 
de  donis  co-operating  with  the  cufiom,  and  held  that  the  ftatute  turns  <;// thofe  cftates  which  at  com- 
mon law  were  fee-umple  conditional  into  ejtates  tail,  11  Mod.  199.  pi.  174  Mich.  7  Ann.  B.  R. 
Adams  v*  Hinclowi 

♦ 

5.  The  cuftom  of  a  manor  i§,  that  a  copyhold  eft  ate  may  he  poph.  33* 
granted  in  fee+fonple :  in  that  cafe  it  was  adjudged,  that  an  v/£rookc 
{/late  thereof  granted  to  one  and  the  heirs  of  his  body  is  good,  and  &  al'S.  c. 
within  the  cuftom  ;  for  ubi  licet  quod  eft  majus,  non  debet  quod  adjudgedac- 
eft  minus  non  licere.  Supplement  to  Co.  Comp.  Cop.  81.  f.  cor  ingy* 
16.  cites  4  Rep.  36  Eliz.  Gravenor  v.  Tedd. 

6.  When  a  copyholder  in  fee  makes  a  gift  in  tail  with  re-  ^"y  were 
mainder  over  in  tail,  no  reverfion  is  left  in  him,  hut  only  a  poffi-  within  tHe 
hility,  and  the  lord  ought  to  avow  upon  the  donee,  and  not  upon  ftatute  w. 
the  donor;  and  there  is  a  difference  when  he  makes  or  gives  couldloun- 
an  eftate  of  inheritance,  and  when  he  makes  an  eftate  for  life  terforfclo- 
or  years;  for  in  the  one  cafe  he  has  a  reverfion,  but  not  in  [    i  )8    ] 
the  other.     2dly,   A  recovery  without  a  fpecial  cuftom  mall  not  nh  hut  the 
be,  as  was  agreed  in  the  Cafe  of  the  Manor  of  Stepney,  be-  t^°rer^ces 
caufe  the  warranty  cannot  be  knit  to  fuch  an  eftate  without  jkould  be 

a  cuftom,  per  Harvey  J.    Godb.  368.  cites  it  as  adjudged  in  done  to  the 
the  C.  B.  17  Eliz.  in  Cafe  of  Lane  v.  Hill.  .  ^t0tro  £ed 

lord  of  the 
manor:  per  Harvey  J.  Ioid.  citea  Pafch.  35  Eliz.  C.  B.  Pit  v.  Hockley.— —Supplement  to 
Co.  Comp.  Cop.  77.  £  11.  cites  S.  C.  but  fays  the  contrary  was  refolved,  in  cafe  of  Borneford 
V.  Sir  John  Packington. 

7.  W.  W,  being  feifed  of  a  copyhold  of  inheritance,  fur-  Supplement 
rendered  it  t§  the  ufe  of  hit  laft  will,  and  having  a  daughter  then  con)£xop. 
lorn,  and  his  wife  being  with  child,  he  devifed  part  of  his  lands  86.  £  at. 
to  the  child  in  ventre  Ja  mere,  Gf  haredi bus  fuis  legitime  procre-  *****  s-c* 
atis,  the  refidue  to  his  daughter  born,  and  to  the  fruit  of  her  body, 

end  if  Jhe  die  without  fruit  of  her  body,  then  to  remain  to  the 
child  in  ventre  fa  mere  &c*  and  willed  that  one  fhould  be  heir  to 
the  other;  afterwards  the  wife  was  delivered  of  a  daughter  &c. 
All  the  Court  agreed,  that  this  was  an  eftate-tail  in  the  after- 
born  daughter,  for  the  words  haeredibus  fuis  &c*  and  that 
one  fhould  be  heir  to  the  other,  makes  it  an  eftate-tail  with- 
out the  word  (body)  in  a  will.  Mo.  637*  pi.  877.  Hill* 
37  Eliz,  Church  v.  Wyat. 

^  8.  In  eje&ment  for  copyhold  lands  held  of  the  Manor  of  Scf  #cc^cd 
Thifleworth,  it  was  refolved  by  all  the  Juftices,  that  there  Godb^Jsa. 
cannot  be  an  eftate  tail  of  fuch  lands,  unlefs  there  is  a  fpecial  pi.  458. 
cuftom  within  the  manor  to  warrant  it.    Gro.  E.  7 17.  pi.  43.  J™£  *B 
Mich.  41  &  42  Eliz.  C.  B.  Erifh  v.  Reeves.  Vc. 

cited  Gilb. 
Treat,  of  Ten.  155.  and  159. 

9.  A  copyholder  in  fee  furrendered  to  the  ufe  of  one  in  tail  G^-Trea^ 
with  diverfe  remainders  over,  who  was  admitted,  and  after-  ^r^J^  * 
Vol.  VI.  Q^  wards 
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f.c-  w£crc  wards  furrendered  to  the  ufe  of  another  in  fee,  againft  whom 
^"whether  a  recovery  was  had  in  the  copyhold  court,  who  vouched  the> 
»  copyhold  common  vouchee;  queftion,  ift,  Whether  intail  might  be  of  a 
may  be  en-  copyhold  >  there  being  no  cuflom  found?  2dly,  Admitting  tbat$ 
cuftorobe-  whether  a  fur  render  by  it/elf  be  a  difcontinuance  ?  jdly*  If  therr 
ing found  may  be  a  common  recovery  if  a*  copyhold  to  bar  the  tatty  and  thoft 
oneway  or  ;H  remainder?  not  refolved.  Cro.  E.  907.  pL  18.  Mich.  44. 
b? which     &  45  Eli*.  B-  *•  B^ry  v.  Sanderfon. 

it  feera* 

plain,  that  if  there  had  teen  a  cuflom.  found,  there  had  been  no  <jucjlwnf  that  it  might  have  been, 
intailed  ;  but  then  there  U  the  cafe  of  Erzbk  v.  Rzvia  that  an  entail  may  be  of  a  copyhold  by 
euftom,  but  not  without  it;  there  are  feveral  other  cafes  warrant  the  fame  diftin&on,  as  Cro.  E«l 
307.  Gyavenor  v.  Rake  and  1 49.  Hedd  v.  Chalener  1  Le.  1^5.  Bulleyn  v.  Graunt.  Poph.  iaSV 
JUwlinfon  v.  Green,  t  Sid.  208.  314.  Newton  v.  Shaftee.  Mo.  637.  Church,  v.  Wyat. 

10.  36  Eliz.  in  the  King's  Bench,  it  was  adjudged,  that 
where  the  cuflom  of  a  manor  was,  that  lands  might  be  granted 
unto  any  in  fec-ftmple,  in  fuch  cafe  a  grant  of  lands  unto  a  man 
and  the  heirs  of  his  body  was  within  the  cuflom ;  for  a  cuftonv 
which  extendeth  to  the  greater  will  extend  to  the  lefler  eftatc 
Supplement  to  Co.  Comp.  Cop.  77.  f.  1 2. 

11.  Whether  copyhold  lands  are  within  the  Statute  IVeflm* 
%  cap.  1.  De  Donis  &c»  or  may  be  entailed,  hath  been  much  con- 
troverted, and  many  judgments  and  refohttions  have  been  on 
both  fides*  and  it  feemeth  to  be  a  point  not  fully  agreed  upon* 
at  this  day  $  I  fliall  therefore  make  fome  litjle  mention  what 
hath  been  faid  on  either  fide,  and  leave  it  to  the  judgment  of 
ethers;  and  firft  for  the  anirmitive  part*  that  copyholds  are 
within  the  faid  ftatute  and  may  be  intailed,  I  fliall  begin  with 
Mr.  Littleton  himfelf ;  Tenant  by  copy  of  court- roll  is,  faith; 

f  *99  }  he»  where  there  is  a  euftom  of  a  manor  time  out  of  mind 
ufed,  that  certain  tenants  within  the  faid  manor  have  ufed 
to  have  lands  and  tenements  to  them  and  their  heirs  in  fee* 
fimple  or  in  fee  tail,  and  in  that  chapter  he  particularly  fets. 
forth  the  manner  of  grants  of  fuch  eftates,  viz.  Ad  hanc 
curiam  venit  A.  de  B.  &  furfum-reddidrt  in  manus  domini 
tec.  unum  mefuagium  &c.  ad  ufum  C.  ic  D.  &  haeredum 
fuorurn,  vel  haeredum  de  corpore  fuo  exeunt,  habendum  fibi 
&  hacredibiis  de  corpore  fuo  exeunt.  &cby  which  it  appeareth 
to  be  the  opinion  of  Littleton,  that  an  eftate>taJl  may  and 
might  be  of  copyhold  lands,  and  herewith  agreeth  the  opi* 
nion  of  Mr.  Plowden,  in  his  Commentaries  in  Morgan  and 
ManxelPs  Cafe;  but  note,  that  the  opinion  of  Mr- Littleton 
is,  that  there  muft  be  a  euftom  of  the  manor  to  enable  fuck 
eftates  of  copyhold  lands.  Supplement  to  Co.  Comp*.  Cop. 
76,  77.  f.  12. 

12.  It  is  faid  in  3  Rep.  in  Hbydon's  Case,  that  where 
an  aflt  of  parliament  doth  alter  the  fervice,  tenure,  or  intereft 
of  the  eftate,  either  in  prejudice  of  the  lord  or  of  the  euftom 
of  the  manor,  or  in  prejudice  of  the  tenants,  there  fuch  an 
a&  of  parliament  doth  not  extend  to  copyholds,  and  there- 
fore the  Statute  of  Weftm.  2.  De  Donis*  becaufe  it  extendeth 

to 


Ao  the  al&ratioA  of  the  fervice  and  tenure  of  the  land,  and 
is  prejudicial  to  the  lord  of  the  manor,  doth  not  extend  to 
topy holds;  but  in  that  cafe  it  is  agreed,  that  by  a  fpecial  cuf- 
Jem  land*  might  be  entailed,  for  that  it  might  be,  that  upon 
the  creation  of  the  manors,  lands  were  given  by  lords  of 
manors,  to  hold  hy  their  tenants  by  particular  fervices,  and 
lor  particular  ufes  &c»  to  foroe,  to  them,  and  their  heirs  in 
fee-finiple ;  to  fotne  others,  to  hold  to  them  and  the  heirs  of 
their  bodies  begotten ;  and  to  fome  others  for  particular 
«ftates,  as  for  life  &c.  and  fuch  eftates  having  continued  in 
their  iffues  timfe  out  of  mind,  cuftom  hath  now  enabled  fuch 
deflates  to  be  of  copyholds  in  tail ;  and  although  they  have  and 
enjoy  fuch  their  eftates,  be  it  either  fee- Jim  pie  or  fee- tail,  yet 
St  is  but  fecurvdum  confuetudinem  manerii,  and  therefore  and 
.for  thefe  reafons  and  caufes,  although  that  copyhold  be  not,  or 
could  not  be  entailed  within  the  general  words  of  theftatute  De 
Donis  tsV.  yet  by  cuftom  time  out  of  mind  ujed,  they  fay  that 
copyholds  may  be  entailed*    Supplement  to  Co.  Comp*  Cop.  77. 

f.  12. 

13.  K  cuftom,  within  a  manor  time  out  of  mind  of  man  Supplement 
tifed,  was  to  grant  certain  land,  parcel  of  the  faid  manor  in  *°  Co- 
Jec-fimple,  and  never  any  grant  was  made  to  any  and  the  heirs  of  %°™t*i6?% 
bis  body  for  life,  or  fir  years ;  and  the  lord  of  the  faid  manor  did  cite*  S.  c. 
grant  to  one  by  copy  for  life;  the  remainder  over  to  another y  and  *cc^in^ 
the  heirs  of  bis  body;  and  it  was   adjudgfed,  that   the   grant  373.  pi^ol 
and  remainder  over  was  good,  for  the   lord  having  autho-  Hill.  37 
tity    by    cuftom,    and    an    intereft    withal,    might     grant  f£*'  B  Rm 
any  lefler,  omne  majus  continet  in  fe  minus;  but  he  that  Barnes; 
hath  but  a  bare  authority,  as  he  that  hath  a  warrant  of  attor-  The  cujlon 
hey,  muft  purfue  his  authority,  (as  hath  been  faid)  and  if  he  »Jft*/r*"t 

1      1    r    •     •   r      •  1         ry       r  •  J     l  '  It  in  fee  or 

do  lets  it  is  void.    Co*  Litt.  52.  b,  jor  fa 

Solummod* 
ta  CMpitnli  extra  numus  domini ;  a  furrender  wu  to  the  «fe  of  one  for  life,  remainder  in  tail,  re- 
mainder in  fee ;  it  was  objected,  that  this  was  not  good  to  him  in  the  remainder  in  tail,  the 
cuftom  being  found  exprebly,  that  it  (hall  be  folummodo  ea  capienti  extra  manus  domini ;  it 
ought  to  be  an  immediate  taking,  ard  he  (hall  not  take  by  way  of  remainder ;  alfo  the  cuftom 
wilj  not  warrant  any  eftate  for  life  or  in  fee  ;  but  the  court  refolved  to  the  contrary,  that  it  is 
good  enough ;  for  in  that  it  is  limited  to  one,  and  the  heirs  of  his  body,  it  is  not  void  ;  but  if  it 
be  an  eftate  tail,  it  is  a  conditional  fee,  and  fo  it  was  agreed  by  us  all  in  the  cafe  ofGRAVKNOK 
v.  Rakx  ;  for  when  a  cuftom  warrants  the  greater,  it  (hall  warrant  the  lefler  alfo  ;  to  the  .  d,  it 
may  be  well  limited  by  way  of  remainder,  as  well  as  to  the  immediate  taker;  for  when  the 
tuftom  warrants  it,  it  cannot  reftrain  a  fee  to  be  limited  as  well  by  way  of  remainder  as  other* 
wife,  and  he  in  remainder  and  the  particular  tenant  make  but  one  eftate,  and  in  that  it  is  found 
that  the  cuftom  is,  that  it  (hall  be  granted  folummodo  ea  capienti,  it  is  void  therein,  wherefore 
fit  was  adjudged  accordingly  for  the  plaintiff.  \ 

14*  In  eje&ment  the  cafe  was,  that  tenant  in  tail  of  a  copy-  [  200    ] 
hold  furrenagred  the  fame  into  the  hands  of  the  lord^  to  the  ufe  of  Supplement 
J.  S.     Doderidge  J.  faid  it  had  been  a  great  doubt,  whether  c^pCon. 
it  may  be  entailed,  but  the  common  and  better  opinion  was,  77.  f.  *n. 
that  by  the  Statute  De  Donis  co-operating  with  the  cuftom  it  may  «**»  S.  C. 
be9  and  with  this  agrees  Heydon's  Case,  and  fo  was  the 
opinion  of  the  Court,     Poph.  128.  Mich.  5  Jac.  B.R.  Lee 
v.  Brown.  '  > 

Q^2  15.  Copy- 


■ 

do.  c.  4*.  15.  Copyholds  are  not  within  the  Statute  De  Donis,  which 
Pl.  4.  Row-  fyeak$on\yde  tenements  per  chartamdatis&c.\nor  are  they  within 
£n  v:*£l-  the  meaning  of  it.  ift.  Becaufe  they  were  not  until  7  E.  4. 
adjudged  19.  of  any  account  in  law,  they  heing  but  eftates  at  will, 
by  3  M-  2dly .  The  Statute  of  W.  2.  provides  only  againft  thofe  who 
v?'^"  might  make  Aifi'rifi*  hfi™  or  f'*ff«**U  which  copyholders 
_  2  Roil,  could  not  do.  3dly.  Becaufe  if  copyholders  might  give  lands 
Rep-  3«3-  in  tail  by  the  ftatute,  then  the  reverfion  Jhould  be  left  tn  tbem- 
^cVr  f*h*h  which  cannot  be.  4thly.  The  makers  of  the  ftatute 
the  s 7  c  intended  nothing  to  be  within  the  flatute  of  which  a  fine  could 
adjorjutur.    not  be  levied,  for  it  provides  quod  finis:  ipfo  jure  fit  nullus. 

~ f1/-  cthly.  Great  miichiefs  might  follow  if  copyholds  fhould  be 

Comcomp.  within  the  Statute  W.  2.  becaufe  there  is  no  means  to  dock  the 
Cop.  77.  f.  efiatey  and  no  cuftomary  conveyance  can  extend  to  a  copy- 
i!—Ss  c  ho,d  created  at  this  dav-  Adjudged.  Godb.  367.  pi.  458^ 
cited  by  '     Mich.  2  Car.  C.  B.  Roydon  v.  Malfter. 

J.  V  Sid.  73,  74. Tt  is  made  an  objection  againft  entailing   copyhold  lands,  that  thereby  the 

donee  muft  hold  of  the  donor,  and  the  donor  being  in  the  reverfion,  muft  hold  of  the  lord,  and 
fo  the  change  of  tenants  will  not  be  fo  often,  and  if  the  donee  commit  any  forfeiture,  the  donor 
muft  take  advantage  of  it,  which  would  be  to  the  prejudice  of  the  lord  to  have  the  tenure  thus 
altered ;  to  this  objection  I  think  it  may  be  very  well  anfwered,  that  the  truth  of  the  cafe  is ,  not  fo, 
for  the  donee  in  tail  doth  not  hold  of  donor,  but  of  the  lord,  as  it  fcems  every  tenant  for  life  doth  ot 
a  copyhold,  and  this  fcems  to  be  very  rcafonable  j  for  a  copyhold  in  fce-hmple  w  not  like  other 
eftate*  in  fee-firaple  at  common  law,  but  they  are  only  eftates  at  will,  and  fo  he  that  is  the  aftuai 
tenant  at  will  is  tenant  to  the  lord  ;  for  it  fcems  to  mc,  that  becaufe  they  are  but  eiUtes  at  will, 
there  is  a  divifion  of  eftates,  but  he  that  is  aftual  tenant  at  will,  hath  all  the  eftate,  and  there  is  no 
partor  parcel  of  the  eftate  left  in  any  body  elfe,  and  that  a  tenant  in  fee-fimplc  of  copyhold  lands 
is  only  he  that  hath  fuch  an  eftate  at  will  in  the  lands,  as  by  the  cuftom  of  the  manor,  is  not  to 
determine  by  his  death,  but  that  after  his  death  his  heir  (hall  be  tenant  at  will,  fo  that  when  he 
granta  away  an  eftate  for  life,  he  haano  eftate  in  the  lands  left  in  him,  but  only  a  power  of  bein| 
tenant  at  wiU,  according  to  the  cuftom  of  the  manor,  when  his  tenant  for  life's  eftate  is .ended ;  and 
I  take  it,  that  in  the  mean  time  the  tenant  for  life  is  tenant  at  will  to  the  lord,  and  (hall  do  the 
fervices ;  and  if  he  commit  a  forfeiture,  the  lord  fhall  take  advantage  of  it,  and  to  this  purpofe 
isthe  cafe  of  Boren^ord  v.  Packington,  where  the  cuftom  of  the  manor  was,  that  the  widow 
mould  have  her  free  bench ;  and  it  is  there  taken  for  granted  that  he  fhall  hold  of  the  lord,  and  he 
accordingly  admitted  tenant,  and  that  the  heir  [hall  not  be  admitted  during  her  life,  which  plainly 
proves,  that  the  courfc  of  tenure  of  copyhold  lands,  is  not  like  the  tenure  of  freehold  lands  at 
xommon  law,  for  in  that  cafe  at  common  law,  (he  (hould  hold  of  the  heir ;  and  though  in  eftatca 
at  common  law,  the  donee  holds  of  the  donor  by  the  fame  fervices,  the  donor  holds  over,  becaufe 
the  ftatute  creating  a  reverfion  in  the  donor,  the  judges  madccxpofition  according  to  the  common 
law,  that  becaufe  a  fec-Gmple  conditional  was  held  of  the  feoffor  by  the  fame  fervices  that  he  held 
over,  therefore  the  donee  fhould  hold  of  the  donor  by  the  fame  fervices  he  held  over,  but  at 
common  law  the  tenant  in  fee-firaple  conditional  of  copyhold,  could  hold  of  no  body,  but  of  the 
lord,  therefore  they  cannot  hold  of  the  donor  that  have  now  an  eftate  tail  in  copyhold  lands,  but 
according  to  the  rule  in  expounding  the  ftatute  De  Donis,  via.  by  the  common  law,  thev  muft 
hold  of  the  lord,  becaufe  the  tenant  in  fee-fimplc  conditional  of  copyhold  lands  at  common  law, 
held  of  the  lord,  and  not  of  the  furrenderor.     Gilb.  Treat,  of  Ten.  159,  x6o,  161. 

16.  There  is  not  any  book  in  the  law,  but  only  Manx- 
ell's  Case  in  Plow.  Com,  that  the  Statute  ofWefim.  2,  ex- 
tends to  copyholds,  per  Hatvey  J.  Godb.  369.  at  the  end  of 
pi.  458.  Mich.  2  Car. 
Glib. Treat.       17.  A  copyhold  may  be  entailed;  not  entailed,  as  within 
eta's"  c6"  the  Statute  of  Weflm.  2.  nor  by  virtue  of  any  conftrudtton 
andfays, "     of  the  Statute  of  Weftm.  2.  but  there  may  be  fuch  an  eftate  be* 
that  it  feems  fore  IVeftm.  2.  of  a  copxhold)  which  was  a  kind  of  bafe  eftate^ 
I* 'th£*t  i3[  and  whuh  mi&ht  be  g™ntable  to  one  and  the  heirs  of  his  body,  ac- 
eiLites'uii"  cording  to  the  cuji:m%  and  if  he  died  without  iffue  it  might  be 

aliened 


aliened  again,  and  that  a  copyholder  could  not  bar  his  iffue  unhfs  were  before 
by  a  recovery*     I  conceive  fuch  an  eftate  might  be  by  cuftom,  thc  ft*u*e 
per  Bridgman  Ch.  J,  in  delivering  the  refolution  of  the  Court.  Jjj^^f 
Cart.  22.  Pafch.  17  Car.  2.  C.B.  Taylor  v.  Shaw,  limitation 

by  the  cut- 
Corn  of  fome  manors,  as  that  an  eftate  was  granted  to  a  man  and  the  heirs  of  his  body  begotten > 
the  remainderer  to  another,  but  that  in  other  refpe&s  thefe  eftates  were  not  eftates  tail  before  the 
ftatute,  as  that  the  tenant  mould  no  ways  alien  to  debar  his  iffue,  or  them  in  remainder,  or  that 
if  he  made  any  difcontinuance,  they  fliould  have  a  formcdon  in  defcender  or  remainder,  but  thefe 
things  were  introduced  by  the  ftatute  upon  the  efiate,  which  was  the  fame  in  limitation  by  the 
common  law,  and  fo  the  ftatute  is  faid  to  co-operate  to  make  an  eftate  tail,  and  this  obviates  the 
main  objection  againft  intailing  copyholds  by  the  ftatute,  viz.  that  every  copyhold  eftate  ought  to* 
be  granuble  lime  out  of  mind,  ana  if  an  eftate  tail  were  introduced  by  the  ftatute,  then  that 
eftate  was  not  grantable  timeout  mind ;  for  if  the  eftate  tail  were  before  the  ftatute  the  fame  in 
point  of  limitation  of  the  eftate,  as  it  is  now  fince  the  ftatute,  then  an  eftate  tail  has  always  been 
granuble  time  out  of  mind,  though  fome  other  qualities  are  now  annexed  to  that  eftate  by  act 
of  parliament,  which  were  not  fo  before,  and  which  may  well  be  faid  to  give  the  ftatute  fome 
(hare  in  the  making  thefe  eftates,  fince  they  are  fo  very  considerable  ;  and  that  the  qualities  mould 
be  annexed  to  this  eftate  by  the  ftatute  De  Donis,  is  no  ways  u  urea  f on  able,  for  this  act  was  made 
to  redreis  a  wrong  at  common  law;  and  was  for  the  general  convenience  and  profit  of  the  weal 
publick,  and  bringing  an  eftate  in  copyhold  lands  within  the  ftatute  De  Donis,  is  no  prejudice  to 
the  lord  or  tenant,  alters  no  tenure,  eftate,  or  cuftom  of  the  manor,  which  may  any  ways  pre* 
judice  any  body. 

18.  Juftice  Powys  faid  it  was  a  point  before  him  upon  the 
circuit,  whether  a  copyhold  could  be  entailed  within  the 
Statute  of  VV.  2,  unlefs  the  cuftom  of  the  manor  did  warrant 
it;  and  it  being  faid  by  the  counfel  that  C.  J.  Holt  was  of 
an  opinion  that  this  ftatute  did  extend  to  a  copyhold,  a  cafe 
was  agreed  on  &c.  Ch.  J,  Parker  to  this  faid,  that  if  the  con* 
Jlant  ufe  of  a  manor  had  been  to  alienate  after  iffue  as  at  common 
law,  without  having  any  remainder  over^  and  fuch  alienations  had 
been  always  good,  it  would  be  pretty  hard  to  extend  the  ftatute 
to  fuch  eftates.     Mich.  12  Ann,  B.  R. 

19.  Gilb.  Treat,  of  Ten.  155.  fays,  that  the  cafes  which  he 
had  before  mentioned  [as  that  of  Heydon's  Cafe,  Rowden  v. 
Malfter,Erifhv.  Reeves, Gurrey  v.  Sanderfon,  Dell  v.  Higden, 
Clun  v.  Peafe,  and  Otlery  Monastery's  Cafe.]  are  all  the 
laws  he  can  find  againft  entailing  copyhold  lands,  none  of 
which  go  fo  far  as  to  fay,  that  if  there  have  been  an  eftate 
tail  by  cuftom,  that  it  is  not  within  the  Statute  De  Donis, 
but  only  the  opinion  of  my  Lord  Ch.  B.  which  will  be  but 
of  little  weight,  when  we  have  feen  the  precedents  againft 
this  opinion,  which  I  (hall  now  examine ;  and  firft,  there  is 
Littleton's  opinion  for  the  entailing  of  a  copyhold,  for  he 
fays,  that  tenant  by  copy  of  court  roll  is,  as  if  a  man  be 

%  feifed  of  a  manor,  within  which  manor  there,  is  a  cuftom 
which  hath  been  ufed  time  out  of  mind,  that  certain  tenants 
within  the  fame  manor  have  ufed  to  have  lands  and  tene- 
ments, to  have  and  to  hold  to  them  and  their  heirs  in  fee- 
fimple,  or  fee-tail,  fo  that  there  he  fays  exprefsly,  that  eftates- 
tail  in  copyholds  have  been  time  out  of  mind,  and  therefore 
muft  have  been  before  the  ftatute;  but  Lord  Coke9  in  his 
Comment,  on  Littleton,  in  another  place  fays,  that  an  efiate 
tail  may  bey  by  the  opinion  of  Littleton,  by  the  cuftom^  the  ftatute 
to-operating  with  it,  for,  faith  he,  there  can  be  no  eftate  tail 

Q.3  in 


2ott  cappiortu 

in  copyholds  by  cuftom  only,  nor  no  eftate-tail  by  the  ftatuttf 
only,  but  theftatute  muft  co-operate  with  the  cuftom.  Now  the 
quell  ion  will  be,  how  this  can  be  reconciled  with  what  Lit* 
tleton  fays  ?  for  he  fays,  that  an  e ft  ate  tail  in  copyholds  was  tinux 
out  of  mind  of  man,  and  then  if  eftates-tail  were  before  theftatute^ 
the  quejlion  is  out  of  doors  %  whether  a  copyhold  can  be  entailed  by 
force  of  theftatute;  for  if  they  were  entailed  at  the  common 
law,  then  as  to  them  the  ftatitfe  is  but  an  affirmance  of  the 
common  law, 
r  202  1  2°<  Thofe  that  are  again  ft  the  eq  tailing  copyhold  lands, 
fay  that  the  eftate  tail  of  copyhold  land,  mentioned  by  Lit- 
tleton, muft  be  underftood  a  fee-fimple  conditional  at  common 
law,  or  elfe  he  contradicts  himfelf;  for  he  fays  in  another 
place,  that  all  inheritances  at  common  law  were  fee-limple* 
but  that  may  be  well  enough  underftood  of  freehold  eftates ; 
for  one  may  lay  a  general  rule  for  all  lands ,  meaning  freehold 
lands \  which  will  not  extend  to  copyhold  lands.  Gilh.  Treat*  of 
Ten.  158. 

(F.  e.  c)     Entail*.     By  what  Words. 


cited  Gilb.  (0f  default  of  iflue  of  the  body  of  C.)  does  not  give  him  ar^ 
Treat,  of     eftate  tail  by  implication,  having  an  exprefs  eflate  before^  but 

was  expreflea  to  fliew  the  commencement  of  the  remainder 

to  the  youngeft  fon  of  Cs.  fifter.  Jo.  342.  pi,  1,  Trin.  ioCar* 

B.  R.  Seagood  y.  Hone, 
^S«lk.6ao.  2#  ^  furrender  was  to  J*  for  lifet  remainder  to  B.  and  his 
held  ao*  wife,  and  their  heirs  and  aftigns9  and  for  default  of  fucb  ijfue, 
cordingly.  remainder  over ;  per  tot.  Cur.  except  Gould  J.  this  gives  B» 
- —  i-d.  anj  his  wife  a  fee-fimple;  but  Gould  held  it  gave  only 
fiaIT!oCP'  eftate  tail.  11  Mod.  57.  pU  34.  Pafch.  4  Ann.  S.  R.  Idle 
^154.  s.  c.  v.  Cook.  '  -' 

»dJud«cd»  3.  Surrender  was  to  the  ufe  of  himfelf  for  lift,  remainder 
gwnenuof  to  his  ^lfe  *or  fy'*  remainder  to  the  heirs  of  their  bodies;  there 
the  judges  was  no  admittance  purfuant  to  this  furrender;  the  fon  {half 
at  large.       jjave  a  fee-fimple,   for  his  father's  eftate  continued  in  the 

fame  plight.     11  Mod.  107.  pi.  5.  Mich*  5  Ann.   B.  R, 

Brown  y.  Dyer. 

■  * 

ThUmRoii  [Q.  c]     Copyhold  Docket 

ul«tter|(B)  y  J  fy 

in  io\.  6os.  [Bar  of  Entails. J 

*  Poph.  [i.  lF  it  be  admitted  thaf  th^re  may  be"  an  eftate  tail  of  ft 
ia8,  X29.  1  copyhold  by  the  cuftom  cooperating  with  the  Statute 

eilate  tail  of  De  Donis,  yet  this  may,  by  the  cuftom  ot  the  manor,  be 
«  copyhold  barred  by  afumnder,  for  as  the  cuftom  creates  it,  fo  the  cuftom 

may 


may  or  ti.     Miclu  15  Jac.  B.  R.  between  t  Lee  and  Brown,  J***** ** 
refolved  per  Curiam,  upon  evidence  at  the  bar,  Et  Pafch.  f*£„Jf* 
16  Jac  B.  R.  in  the  fame  cafe,  refolved  again,  upon  evidence  without  a 
at  the  ban  Trin.  29  Eliz,  between  *  Hill  and  Upcbotr,  cited,  Jp«>?i<*f 
Co.Lit.59.b.[6o.b.3  Jj3f- 

and  to  cm?  n« 
tain  fitch  cuflomy  it  ought  to  be  /hewed,  that  a  forme  ion  had  been  brought  upon  fuch  furrender ,  and 
judgment  given,  that  it  does  not  tie.  Yet  it  was  agreed,  that  it  was  a  flrong  proof  of  the  cuftom, 
that  they,  to  whole  ufe  fuch  ferrenders  had  been  made,  had  enjoyed  land  againft  the  iffues  in 
tail. 

t  2  Brownl.  iai,  122.  Rill  v.  Upchurch,  Mich.  9  Jac.  C.  B.  S.  C.  Coke  Ch.  J.  faid,  that  it 
was  adjudged  in  27  EI12.  for  the  manor  of  North- Hall  in  Eflex,  that  admitting  a  r       '  -1 

copyhold  may  br  intaiied  by  the  ft  a  tut  e,  then  a  cuftom  that  a  furrender  mail  be  a  I     2°3     I 

bar  or  discontinuance  of  iuch  eftate  is  good  for  the  reafon  above. Supplement  to  Cot  Corap, 

Cop.  78.  f.  is.  cites  S.  C.  and  alfo  Trin.  38  Eliz.  Field  v.  Elliot,  that  a  furrender  by  tenant  ia 
•tail  «f  a  copyhold  in  fee  makes  a  difcontinuance ;  but  fays,  that  notwithstanding  thole  authori- 
ties and  cafes,  he  conceives,  that  t  furrender  is  no  difcontiauaace  of  a  copyhold  eftate  in  tail. 

[2.  If  it  be  admitted  that  there  may  be  a  tenant  in  tail  of  Cro.E.27a. 
a  copyhold,  yet  this  may  be  barred  by  a  common  recovery \  for  ^Vj'th* 
a  warranty  may  be  annexed  upon  this  by  a  furrender  to  an  ufe,  or  jury  found 
by  a  confirmation  or  releaft  with  warranty;  and  it  may  be  in-  quod  nun- 
tended,  that  he  (hall  have  another  copyhold  in  value,  and  SSSatM** 
alfo  in  favour  of  common  recoveries.     Dubitatur,  37  EJ,iz.  talis  recu- 
B.  R.  between  Dell  and  Higdon.  Mich .  43,  44.  Eliz.  B.  R.  Mor-  peratio  in 
ris's  Cafe,  per  Curiam,  without  any  cuftom  to  warrant  it.]     cu"?  ma~ 

dicU   The 
court  upon  the  motion  Teemed  to  think  that  it  mould  bind  the  remainder,  but  they  fpake  not 

much  thereto;  fed  adjornatur. 4  Rep.  23.  a.  pi.  3.  Deal  v.  Rirden  S.  C.  adjudged,  fha( 

where  bv  cuftom  of  a  manor  plaints  have  been  made  in  the  court  of  the  minor  in  nature  of  real 
a&ions,  if  a  recovery  be  had  on  fuch  plaint  againft  tenant  in  tail,  (admitting  that  copyhold  land* 
may  be  entailed}  it  is  a  difcontinuance,  and  (hall  bar  the  heir  in  tail ;  for  fuch  plaiptsbeiqg  wamnte4 
by  the  cuftom,  it  is  an  incident  which  the  law  annexes  to  fuch  a  cuitom,  that  fuch  recovery  (hall 

make  a  difcontinuance. Mo.  358.  pi.  488.  S.  C.  refolved,  that  a  common  recovery  without 

voucher  is  difcontinuance,  and  fo  is  a  common  recovery  with  voucher  by  tenant  in  tail  of  a  copy* 
hold  ;  and  if  tenant  in  tail  comes  in  as  vouchee,  this  bars  the  iftues  and  remainders,  though  aa 
cuftom  ever  was  for  recoveries  in  the  court  of  the  manor.  —  Supplement  to  Co.  Comp.  Cop, 

78.  f.  12.  cites S.C A  recovery  does  not  dock  the  remainder  without  a  cuftom;  pet 

Tvifden  J.  Raym.  164.  Mich.  19  Car.  s.  B.  R. 

*  A  furrender  with  warranty  to  an  ufe,  and  a  grant  accordingly,  makes  the  pary  in  en  le  per, 
by  the  furreaderor,  and  upon  this  warranty  the  (urrenderor  may  be  vouched  in  the  court  upoq 
plaint  there,  and  the  recovery  in  value  (hall  be  only  of  other  copyhold  land  within  the  manor  1 
Adjudged.  Mo.  358,  359.  S.  C— —  A  warranty  cannot  be  annexed  to  an  eftate  tail  of  * 
copyhold ;  per  Cur.  Cro.  E.  380.  pi.  39.  Hill.  37  Eliz.  C.  B.  Eylet  v.  Lane;  but  the  reporter 
adds  a  quaere,  — — —  fee  Qua  v.  Peafc,  pi.  10.  Infra, 

.  3.  If  copyholder  in  tail  furrender  to  the  ufe  of  another  infee9 
and  a  copy  is  made  to  the  other  accordingly \  this  Jhall  be  a  dijeon- 
tinuance,  for  by  livery,  or  other  way,  he  cannot  depart  from 
the  land,  and  this  way  which  he  may  ufe  {hall  be  to  him  of 
equal  benefit,  as  livery  {hall  he  to  him  that  can  make  it* 
Arg.  PL  C.  233.  4  Eliz,  in  Cafe  of  Willion  v.  Berkley, 

4,  The  cafe  was,  baron  and  feme,  copyholder?)  to  them  and  Supplement 
their  heirs,  and  the  bpron  in  confideration  of  money  paid  by  comp.Cop. 
him  to  the  lord  obtainetb  an  eftate  of  the  freehold  to  him  and  his  73.  f.  8. 
wife,  and  to  the  heirs  of  their  bodies  \  the  baron  dieth,  having  ciuaS.C. 
iffuty  the  feme  enters  a  common  recovery,  and  his  heir  enters  by 
the  Statute  II  H.  7.  and  agreed  the  entry  was  lawful*  for 

Q.4  tbt 
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the  copyhold  by  the  acceptance  of  the  new  eftate  was  extinguijhed* 
Cro.  E.  24.  pi.  3..  Hill.  26  Eliz.  C  B.  Stockbridge's  Cafe. 

5.  A  copyhold  was  furrendered  to  the  ufe  of  another  in  tail% 

and  the  furrenderor  \furrenderee~\  had  iffue  3  daughters,  an4 

died.  One  of  the  daughters  furrendered  in  fee;  agreed,  that  if  this 

was  only  a  poffibilitv,  it  could  not  be  conveyed  to  another  by 

a  furrender;  Arg.  Roll.  Rep.  318,  cites  33  &  34  Eliz.  B.  R« 

Gravenor's  Cafe. 

Cro.E.373.       6.  A  furrender  of  copyhold  lands  was  made  within  the> 

pl-  *°-         manor  of  Stevenfon,  to  the  ufe  of  J.S.  and  the  heirs  of  his 

citcdTer    *  hody;  a«d  afttr  iffue^  ht  furrendered  the  lands  unto  another.     It 

Cur.  Godb.  was  agreed  by  all  the  Juftices,  that  it  was  a  fee-iimple  con- 

368.  in  pi.    ditional  at  the  common  law,  and  after  iffue,  that  he  niight 

tiwpykoid    a^en  tne  lan(k'     Supplement  to  Co.  Comp.  Cop.  77.  f.  12* 
vnifurrcn-  cites  Hill.  34  Eliz.  B.  R,  Stanton  v.  Barney. 

dcred  to  the 

ufe  of  copyholder's  will,  who  devifedit  to  J.  in  tail,  remainder  to  H.  in  tail  Sec,  J.  hath  Hfuey  and 

[  1  furrendtrs  to  the  ufe  of  his  wife  for  life  ;  it  was  adjudged,  that  fince  the  jury  found  it 

4    J  wa s  not  the  cuflom  of  the  manor  to  have  an  eftate  tail  in  a  copyhold,  that  J-  had  a 
fee-fmple  conditional,  and  that  by  his  having  of  ilTue,  he  had  performed  tne  condition,  and  the 
furrender  to  the  ufe  of  hu  wife  was  goad.  Gilb.  Treat,  of  Jen.  254,  155. 

•  Supple,  y#  An  infant  [*tenant  in  tail]  furrendered  copyhold  to  tfte  ufi 

cTcomp  ofaflrangery  who  was  admitted.    The  infant  may  enter  at  his, 

Cop.  78.  "  iull  age,  becaufe  this  is  no  bar  nor  dif continuance.  Mo.  597.  plt 

f.  12.  cites  81.4,  Hill,  35  Elia.  Gooles  v.  Grane, 

S.  C.  ad- 

'   judged. 

Supplement  8.  &  furrender  of  copyholder  in  tail  is  no  d\f continuance  \  agreed, 
Compxop.  Mo-  358.  Pi-  488.  Trio.  36  Eliz.  Dell  v.  Higden. 

78.    f.  12. 

S.  C.  and  S.  V.  and  fays,  that  according  to  this  it  was  adjudged  37  Eliz.  in  cafe  of  Gravenor  v^ 

Brooks. firownl.  36.  S.  P.  held  accordingly  by  Coke  Ch.  J.  and  Foiter  J.  of  the  fam« 

opinion,  in  cafe  of  Rogers  v.  Powell. S.  P.  accordingly,  and  that  it  is  no  bar  to  the  entry 

of  the  iffue  in  tail,  and  fo  was  it  holden  in  the  Serjeants  Cafe,  when  Audley,  who  afterwards 
was  made  chancellor  of  England,  was  made  Serjeant;  and  afterwards  it  was  adjudged,  that  tho 
entry  of  the  infant  was  lawful.  Lc.  95.  pi.  124.  Hill.  30  Eliz.  B.  R.  Knight  v.  Footman. 

Supplement       g.   A  furrender  was  unto  the  ufe  of  one  in  tail,  with  divers  re* 

CompXop.  ma*nders  over  in  tail;  the  \fl furrender ee  died  without  iffue;  andV 

78.  1.  ia.  firft  it  was  agreed  and  adjudged,  that  it  was  no  difconti- 

cites  s.c.  nuance.     2dly.  If  it  were  a  discontinuance,  yet  a  formedon 

Lowlands  'n  tne  remainder  did  not  lie,  becaufe  there  ought  to  he  a  cuflom 

were  en-  to  warrant  the  remainder  as  well  as  the  firft  eftate  tail ;  for  when 

tailed,  and  a  copyholder  in  fee  maketh  fuch  a  gift,  no  r ever/ion  is  left  in  him, 

hoiderPuH--  ^ut  onb  a  pojfibilhy,  and  the  lord  ought  to  avow  upon  the 

rendered  donee,  and  not  upon  the  donor;  and  there  is  a  difference 

the  faid  when  he  makes  or  gives  an  eftate  of  inheritance,  and  when 

ufe  oVa°no-C  ^e  ma^es  a  Jea^e  f°r  life  or  years  ,  for  in  the  one  cafe  he  hath 
ther  man  in  a  reverfion,  in  the  other  not.  3dly.  A  recovery  fhall  not 
tail  with  be  without  a  fpecial  cuflom  as  it  was  agreed  in  the  cafe  of 
roaTiidcrs"  tne  ^an°r  or"  Stepney,  becaufe  the  warranty  cannot  he  knit  to 
ovrr,  and  fach  an  eftate  without  a  cuflom,  Godb.  368.  pi.  458.  cited  by 
then  he        Harvey  J.  as  adjudged   27  tliz,  C.  B.  in  the  Cafe  of  Lane 

died,  it  was  i_rti 

faid  in  tins      V.  Hill. 

fafc,  that  it  was  no  difcontinuance  of  the  tail,  but  die  iffue  in  tail,  notwithflanding  the  fur- 

reudec 
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gender  might  enter.  But  it  was  (aid  in  (hat  cafe,  that  if  it  were  a  difcontinuance,  that  in  fuch  cafe 
the  formedon  in  the  reverter  did  not  lie  by  the  tenant  in  tail,  becaufe  when  a  copyholder  makes 
pi  gift  in  tail,  he  hat  no  reverfion  but  a  poffibility ;  and  the  lord  (hall  avow  upon  the  donee  for 
the  renU  and  Cervices,  and  not  upon  the  donor. 

■ 

10.  In  trefpafs  it  was  found,  that  the  land  was  copvhold  Same  point* 
demifable  in  fee,  in  tail,  or  for  life,  and  that  A.  wasfetfed  wcr;cr^d 
thereof  in  tail,  remainder  to  B.  in  tail ,  that  A.  fvffered  a  re-  ancWhata' 
tovery  with  voucher  in  the  court  of  the  manor,  and  afterwards  recovery 


a  writ 


died  without  uTuef  and  it  was  found,  that  there  was  no  cuftom  ,nf 
tofuffer  recoveries  in  the  court  of  the  [aid  manor*,  all  the  Court  en  ie  p<,ft 
held,   that  this  recovery  {hall  not  bind  the  iffue  in  tail,  but  wasfuffered 
tipon  a  recoppence  in  value,  and  here  he  can  have  no  recom-  wlth  *ouch* 
pence  of  other  lands  in  value ;  for  he  cannot  have  land  at  the°court 
common  law,  nor  can  he  have  cuftomary  land ;  for  if  it  at  firft 
ihould  be  fo  conveyed,  then  the  lord  would  lofe  his  fines,  ^on<xw^ 
and  the  party  to  whofe  ufe  the  recovery  was,  (hould  hold  his  bc^hardto 
land  as  a  copyholder  without  grant  or  admittance  by  the  lord,  warrant 
-which  is  contrary  to  the  nature  of  a  copyhold.    Cro.  E.  391.  fuch*c- 
pl.  14.  Pafch.  37  Eliz.  B.  R.  Clun  v.  Peafe.  wkhoma 

fpecial  cuf- 
tom ;  quaere.     But  afterwards  it  was  adjudgeo^thata  recovery  with  voucher  over  againft  the  tenant 
in  tail  himfelf,  is  at  leaft  a  difcontinuance  as  it  u  againft  tenant  in  tail  in  pofleflioh  at  common 
law ;  but  whether  it  be  a  bar  to  the  intail  they  agreed  not  in  opinion ;  but  for  the  caufeof  a  1  icon* 
tinuance  judgment  was  given  for  the  defendant.  Cro.  £.  380.  pi.  3a.  Hill.  57  Eliz.  C.  r  -. 

B.  Eylet  v.  Lane  and  Pearce.— Recovery  in  value  (hall  be  only  of  other  copyhold  L  ^05  J 
land  W.  in  the  manor.  Mo.  359.  pi.  488.  Trin.  36  Eliz.  Dell  v.  H  igden.— Supplement  to  Co.  Comp. 
Cop.  79.  f.  12.  cites  S,  C.  and  fays,  note  for  a  conclufion  of  this  point,  that  at  this  day,  by  the 
cuftoms  of  feveral  manors,  common  recoveries  are  had  and  fuffered  in  the  courts  of  lords  of 
manors  for  the  docking  and  barring  of  eftate  tails  of  copyhold  ;  and  much  inconveniency  would 
tnfue,  both  if  copyholds  at  this  day  might  not  by  cuilom  be  entailed,  and  like  wife  if  by  cuftom 
common  recoveries  had  of  eftates  tail  with  voucher  over  in  the  court*  of  lords  of  manors  ihould 
pot  thereby  be  docked  and  barred  r 

11.  A  copyhold  maybe  entailed  by- fpecial  cuftom,  and  Gjib. Treat, 
barred  by  a  common  recovery,  and  a  furrendcr  may  bar  the  iffue  0.fTcn'*6i- 
in  tail  by  a  fpecial  cuftom;  agreed.     Mo.  637,  638*  pi.  877.  &$  i  * 
HilU  37  Eliz.  Church  v.  Wyat. 

12.  Recovery  may  be  in  the  lord's  court  of  a  copyhold  GWb.  Treat, 
which  fhall  bar  an  entail:  agreed.     Mo.  753,  pi.  10*7.  Hill.  °?Tcn,-  ]64* 

-    r  /~\i  1      ^         t  11  ^  Cites  S  C. 

J  Jac.  Oldcot  v.  Levell.  .  &  s.  p. 

agreed^  and 
obferves,  that  it  U  faid  generally,  and  is  not  put  upon  any  cuftom. 

13.  An  old  dormant  entail  is  pre  fumed  to  be  cut  off  after  pur- 
rfiaies  and  many  admittances  in  fee.  Clayt.  26.  pi.  45.  Arg. 
\o  Car.  Wadfworth's  Cafe. 

14  The  manner  of  barring  entails  of  copyholds  within  the  GHb.  Treat- 
Manor  of  Wakefield  in  Yorkfhire,  is,  for  the -copyholder  to  open.  164. 
leafe  his  lands  for  more  years  than  he  ought,  or  to  refufe  an"fa  s°it 
doing  his  fervices,  and  then  the  lord  feifes  the  lands  for  the  for-  ishel/tobc 
JeiturCy  and  grants  them  over  to  another  by  the  confent  of  him  mho  g°odbar 
madt  the  forfeiture ;  but  Roll  Ch.  J.  faid,  that  he  conceived  SLlVSSi 
there  could  be  no  cuftom  for  this,  becaufe  the  feifure  for  a  for  the 
forfeiture  deftroy?  the  copyhold  eftate;  for  it  is  at  the  lord's  **«»*»« 
fle&iop,  after' the  (eifu^e,  whether  he  will  grant  the  eftate  ^^foTfciJ 

again 
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mrc,  and      again  by  copy  of  court-roll,  or  not,  and  you  do  not  prove* 

fcffcTmlt0  that  the  cuftom  binds  him  to  *•  Sty* 45°*  Pafch-  1655.  Pil- 
grant  to       kington  v.  Bagfhaw. 

another;  or 

if  the  tenant  in  tail  furrenders  to  the  ufe  of  the  purchafer  and  hu  heirs,  and  the  purchafer  commit* 
a>  forfeiture,  and  the  lord  feifes  and  regrants,  this  is  held  to  be  a  good  cuftom  to  bar  the  eft  ate  tail 
of  a  copyhgld,  though  the  tenant  in  tail  be  not  privy  to  it  5  by  this  it  feems  plain,  that  if  tenant 
in  tail  commit  a  forfeiture,  bis  iiTue  is  bound  by  it,  but  the  lord  cannot  grant  to  no  body  clfe  but 
to  him  that  he  intended  to  have  the  eftate.  Thus  it  feems  plain  to  me,  that  as  cjlatcs  by  the  cuflom 
may  he  entailed,  Jo  by  the  cuftom  alfo  thofe  ejlates  tail  may  be  cut  off  by  fur  render,  recovery  or  forfei- 
ture, according  to  the  fever  al  cujloms  of  manors. Cuftom  o?  the  manor  was,  to  cut  off  entails 

by  committing  a  forfeiture,  ana  then  appointing  to  whole  ufe  the  forfeiture  mould  be.  A  copy- 
holder makes  fuch  forfeiture,  and  appointment,  and  dies  before  admittance  ofcefty  que  ufe.  The 
fceir  of  the  copyholder  was  admitted,  and  then  the  lord  of  the  manor  fold  the  manor  to  J.  S.  who 
admitted  the  cefty  que  ofc,  and  his  admittance  held  good,  and  that  his  admittance  mall  avoid  all 
mefne  ads  or  diipofition*  made  by  the  lord  as  if  admitted  on  a  furrenaer.  2  Saund.  42a.  pL  JO* 
JPafch.  24  Car.  a.  Grantham  v.  Copley.— Gilb.  Treat,  of  Ten.  164,  165.  cites  S.  C. 

15.  A  copyholder  in  tall  accepts  a  feoffment  l  this  deftroys  not 
the  cuftom  as  to  his  iflue  in  tail,  for  he  has  no  power  to  con- 
clude him;  yet  if  he  commit  a  forfeiture,  and  the  lord  feifes,  it 
feems  his  iflue  is  hound,  it  being  a  common  and  cuftomary 
way  to  cut  off  the  entail  of  copyhold  lands,  Gilb.  Treat,  of 
Ten.  282,  283.  cites  Cart.  6.  7,  Mich,  16  Can  2,  C  B. 
Taylor  v.  Shaw, 

16.  Upon  a  trial  at  bar  in  ejerStment  for  lands  held  of  the 
Manor  of  Wakefield,  it  was  admitted,  that  by  the  cuftom  of 
that  manor,  copyhold  lands  might  be  entailed,  and  that  the  cuf* 
torn  to  bar  fuch  entails  is  for  the  tenant  in  tail  to  commit  a  for* 

feiture,  and  then  the  lord  to  make  three  proclamations,  and  feife 

the  copyhold^  and  then  to  grant  it  to  the  copyholder ',  and  his  heirs  \ 

and  another  cuftom  to  bar  fuch  entails  is,  for  the  tenant  in  tail 

[    206  ]  to  make  a  furrender  to  the  purcbafor  and  his  heirs,  and  then  for 

the  purcbafor  (intending  to  bar  the  entail  and  remainders)  to  com* 

tnit  a  forfeiture,  and  the  lord  to  feife,  and  three  proclamations  fcfr« 

that  hereby  the  iiTue  in  tail  is  barred,  though  the  tenant  in 

tail  did  not  join ;  and  this  cuftom  was  found  by  the  jury, 

and  allowed  per  Cur.  as  a  good  cutton\.     Sid.  314.  pi.  32, 

Mich.  18  Car.  2.  B.  R.  Pilkington  v.  Stanhope. 

The  dif-  17.  Bill  by  a  remainder-man  in  fee  of  a  copyhold  ex  pedant 

nriflion  af-    on  an  eftate  tail,  which  was  fpent,  to  be  relieved  againft  an 

l)om  Proc   irrene*us  common  recovery  in  the  lord's  courts  praying  that  the 

Pari.  Cafes'  lord  may  be  decreed  to  fuffer  the  plaintiff  to  bring  a  plaint  in 

*9-  the  lord  s  court,  in  nature  of  a  writ  of  error,  to  reverie  this 

recovery,  or  that  this  court  would  relieve  on  the  merits. 

Defendant  demurred.     Allowed  by  Trevor,  Matter  of  the 

Rolls,  and  after  per  Jeffries  C.  though  the  errors  affigned 

were  fuch  as  would  have  been  grofs  errors  in  a  recovery  of  a 

freehold  eftate;  but  if  there  had  been  an  error  in  any  adver- 

farv  proceedings  in  the  lord's  court,  this  court  would  order  the 

lord's  court  to  proceed  and  examine   it,  and  told  the  co&nfel 

they  might  try  the  common  law  court  if  they  would  grant 

them  a  mandamus,  but  they  ftiould  have  no  aid  from  this 

pourt.  Vern.  R.  367,  368.  pi.  360.  Hill.  1685,  Aihv.  Rogle 

and  the  Dean  and  Chapter  of  St.  Paul's. 

18.  A 
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pS.  A.  copyholder  for  life,  remainder  to  Bis  ift,  2d  &c.  But  if  he 
fons  in  tail,  remainder  to  B.  in  fee.  A.  before  afon  born  gets  take*  a***. 
a  conveyance  of  the  fee  of  the  copyhold,  thinking  it  would  YiJfreMd 
merge  his  eftate,  and  deftroy  the  contingent  remainder ;  but  in  /*<?;  Ld." 
decreed  that  the  contingent  remainder  is  not  deftroyed,  the  Chan.feera? 
freehold  being  in  the  lord.  2  Vera.  243.  pi.  228.  Mich.  f£&S* 
I.69L  Mjldmay  v.  Hungerford.  *,ut  that  the 

copyhold 

yn%  merged.  Vern.  &.  458.  pi.  434.  Pafcb.  1687.  Parker  v.  Turner. And  afterwards  decreed 

accordingly,  and  that  the  purchafcr  (hould  enjoy  again  ft  the  iflfue  in  tail.  Vern.  393.  S.  C.  — 
c  Chan.  Cafes  -74  Barker  v.  Turner.  S.  C.  Lord  L  hancellor  was  of  opinion  for  the  purchafcr  and 
that  the  conveyance  was  good  againft  the  heir ;  for  the  copyhold  being  fevered  from  the  manor, 
there  is  no  means  to  bar  it ;  but  by  conveyance  at  common  law ;  the  inuil  j*  not  within  the  lbtuU 
of  Wcftmin&er  id,  But  Lord  Chancellor  took  time  to  advifc. 

19.  A.  was  tenant  in  tail  of  the  truft  of  a  copyhold,  re- 
jnainder  to  J.  S.  A.  reqtujied  the  trujiees  to  furrend  r  to  him  in 
fail,  which  they  refuting,  A,  brought  a  bill  to  compel  them, 
and  they  put  in  their  ahfwers.  Then  A.  died,  but  pending 
jthe  fuit,  he  went  to  the  lord's  court  and  defer  ed  to  be  admitted  to 
furrender,  which  was  refufed,  becaufe  the  legal  eftate  was  in 
the  truftees.  Upon  which  A.  by  willy  devijed  the  premijfes  to 
his  wife  &c.  fubje&  to  the  payment  of  his  debts.  Lord 
Cowper  decreed  the  eftate  to  go  according  to  the  will,  there 
paving  been  np  laches  in  the  tejiator,  and  having  devifed  the 
eftate  to  the  ufes  and  purpofes  in  his  will,  his  lordfliip  con-  <» 
jpeived  that  was  fufficient  to  bar  the  entail  of  a  truft.  2  Vern. 
583.  pi.  525.  Hill.  1706.  Otway  v.  Hudfon  &  al. 

20.  A  recovery  with  voucher  doth  not  of  common  right 
J>ar  the  entail  of  a  copyhold,  but  that  as  to  the  entailing  them, 
tujlom  is  requijitey  fo  without  cujlom  the-  entail  cannot  be  cut  offi 
*The  reafons  are,  that  becaufe  without  an  intended  recom- 
j>ence  in  value,  no  recovery  (hall  bind,  and  the  furrenderee 
comes  in  in  the  poft,  by  the  lord,  and  is  not  in  in  the  per  by 
the  party,  and  fo  no  warranty  can  be  annexed  to  the  cepybolaers 
eftate;  befides,  they  have  only  an  eftate  at  will,  to  which  no 
^warranty  can  be  annexed  of  common  right,  for  no  eftate  lefs 
than  a  freehold  is  capable,  by  common  right,  of  having  a 
warranty  annexed  to  it ;  and  accordingly  it  was  adjudged  in 
Ciun'sCase,  and  all  the  Judges  held,  that  the  recovery  did 
not  bind  without  a  cuftom.  But  there  is  a  quaere,  whether 
judgment  was  given  for  the  plaintiff  upon  the  principal  [  207  ] 
matter,  or  no?  for  it  feems  to  have  been  a  difcontinuance, 

and  that  the  defendant's  entry  could  not  be  lawful.  There 
Are  two  other  cafes  wher£  this  queftion  came  in  difpute,  but 
was  not  refolyed.  It  was  held,  in  the  Cafe  of  Church  v. 
Wiat%  that  a  recovery  by  cuftom  may  bar,  which  implies, 
that  without  it  it  cannot  bar;  but  in  the  Cafe  of  Oldcot  v. 
Level,  'Mo.  753*  it  was  agreed,  that  a  recovery  may  be  in 
the  court  of  the  lord  that  will  bar  a  copyhold,  and  there  it 
is  faid  generally,'  and  is  not  put  upon  any  cuftom.  It  is  de- 
bated, whether,  if  there  be  a  cuftom  to  bar  the  uTue  of  a 
copyhold  eftate  by  furrender  to  one  in  fee*  whether  that  be 

good. 
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good.  Mo.  188.  pi.  336.  Hill  v.  Morse.    Now  my  Lord 
Coke  fays  by  cuftom,  by  furrender  the  entail  of  a  copyhold 
may  be  cut  off.     Gild.  Treat,  of  Ten.  163,  164. 
Where  a  21.  A.  copy  holder  in  fee  by  marriage  articles  covenants  to 

5°pyh^  furrender  to  truftees  to  the  ufe  of  himfelf  for  life,  remainder 
it  will  not  t0  *be  beirs  male  of  his  body%  remainder  to  the  heirs  of  his  body. 
i<  defeated  A.  dies  before  any  furrender,  and  leaves  B.  his  fon,  and  M. 
¥*aT.rtd  his  daughter,  B.furrendered  to  J.  S.  and  others  his  creditors, 
furrender  according  to  an  agreement,  for  payment  of  his  debts.  There 
%*UJsapar-  was  no  cuftom  to  bar  entails  by  recoveries*  B.  dies  without  iffue, 
titular  cuf-  Lord  Harcourt  decreed  the  copyhold  to  the  daughter ;  but 
»owa*rrant  upon  a  re-hearing  Cowper  C.  decreed  for  the  furrenderees* 
Up€rHar-  becaufe  of  the  want  of  a  cuftom  to  fuffer  recoveries,  and  fo 
court c.Ch.  ^eij  tne  furrender  would  bar  the  entail  in  cafe  the  copyhold 

B«C'pcr6'  nad  l>een  we^  fettled*  2  Vern.  702.  pi.  625.  Mich.  17 15, 
Cowper c.   White  v.-Thornburgh. 

a  furrender 

by  fuch  tenant  in  tail  will  bind  his  iffue  unlcfo  a  particular  cuftom  be  found  that  a  common  re* 
covery  is  ncceflary.  Ch.  Prcc.  $20,.  Mich.  1715.  White  v.  Thoroborough.  Gilb.  Equ.  Rep,  107. 
&  C.  in  totidem  verbis. 


(G.  c.  2)     Entails.    Pleadings  &c. 

Gilb.  Treat.  1,  *TpO  prove  a  cujlom  to  entail  copy  hold  lands  within  a  manor, 

s.  P^ac-5  *  *'  *s  not  fufficient  to  ihew  copies  of  grants  to  perfons 

cordingly,  and  the  heirs  of  their  bodies,  but  they  ought  to  fhew  that  fur- 
•Tumujl  renders  made  by  fuch  perfons  have  been  enjoyed  by  reafon  of  fuch 
tkrt'tJkt'  matter  \  arg.  But  per  Wray  Ch.  J.  that  is  not  fo;  for  cuf- 
ijjikt  have  tomary  lands  may  be  granted  in  tail,  though  no  furrenders 
recovered  af  have  been  made  within  time  of  memory.     Le,  17c.  pi.  244. 

Z£$*  Hi"-  3i  EliZ.  B.  R.  m 

anceftr,  or  2,  If  a  copyholder  furrenders  in  tail,  and  the  heir  of  the 
the  like.  donee  is  to  bring  aformedon>  he  mull  count  of  the  gift  made 
by  the  copyholder  that  iurrendered,  and  not  by  the  lord,  for 
he  is  but  the  inftrument  to  convey  it,  and  nothing  paffes 
from  him.  Cro.  E.  361.  pi.  22.  M,  36  &  37  Eliz.  C.  Bt 
Poulter  v.  Cornhill. 

\ 

I  208  ]         (G.  e.  3)     Fines  levied  of  Copyholds. 

1.  f)NE  recovered  copyhold  lands  in  the  court  of  the  manor  if 
^  plaint  in  nature  of  a  writ  of  right  m  It  was  moved  in 
C.  B.  whether  a  precept  might  be  awarded  out  of  that  court , 
to  execute  the  recovery^  and  to  put  the  recoveror  in  poffeffion 
with  the  poffe  maneriiy  as  in  fuch  cafes  at  common  law,  with 
the  poffe  comitatus.  But  refolved  clearly,  that  it  could  not, 
for  force  in  fuch  cafes  is  not  juflifiable,  but  by  command  out 
of  the  king's  courts.  3  Le.  99.  pi.  142.  Mich..  26  Elia. 
C,  B.  Anon, 

t.  A 
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l*  A  copyhold  eftate  is  not  barred  by  a  fine  and  5  years  Hob- 
claim.     Noy  23.  cites  Trin.  2  Jac.  Mills  v.  Bradley. 

3.  If  there  be  a  lejfee  for  life,  remainder  for  life,  of  a  copy- 
hold, and  ihefirji  tenant  for  life  doth  pur  chafe  the  freehold  of  the 
copyhold)  and  levies  a  fine  thereof ,  and  five  years  pa fs9  this  fine 
fhould  bar  him  in  the  remainder  of  his  copyhold.  Supple* 
ment  to  Co.  Com  p.  Cop.  80.  f.  13.  cites  Mich.  9.  Jac.  in 
C.  B.  that  it  was  adjudged  accordingly. 

4.  A  copyhold  was  granted  to  A.  B.  and  C.  for  3  lives  fuc- 
ceffively,  remainder  to  his  eldeft  daughter  for  life  &c.  The 
lord  by  bargain  and  fale  enrolled  fold  the  inheritance  to  A.  in 
fee,  and  levied  a  fine  to  him  with  proclamations.  A.  died, 
and  D.  his  fon  and  heir  levied  a  fine  &c.  B.  entered.  Re- 
folved  that  B.  cannot  enter  after  the  bargain  during  the  life 
of  A.  for  B's.  eftate  was  to  commence  in  poffeflion  after  the 
death  of  A.  and  B's.  eftate  is  not  divefted  by  the  bargain  and 
fale,  or  fine,  for  the  lord  did  what  was  lawful  for  him  to" do, 
and  A.  was  in  lawful  poffeflion,  and  was  only  paffive  and  not 
acSUve ;  and  by  acceptance  he  who  is  in  lawful  pofleffion  by 
force  of  a  particular  eftate,  cannot  deveft  the  eftate  of  him 
who  has  the  frank-tenement  ox  inheritance.  9  Rep.  104* 
Pafch.  10  Jac.  Margaret  Podger's  Cafe. 

5.  Copyholder  in  tail  levies  a  fine  of  the  land ;  the  intereft 
and  eftate  is  gone.  Cart.  24.  Pafch.  17  Car.  2.  C.  B.  by 
Bridgman  Ch.  J.  in  delivering  the  refolution  of  the  Court. 
Tavlor  v.  Shaw. 

o.  In  the  cafe  upon  a  fpecial  verdiS  in  eje£tment  a  copy- 
bolder  df  a  Dean  and  Chapter  levied  a  fine  with  proclamations^ 
and  $  years  pajfed  without  any  feifure  or  claim  by  him  that  was 
Dean  at  the  time  of  the  fine  levied,  and  whether  the  fucceeding 
Dean  was  barred)  was  the  quejlion ;  and  the  Court,  at  the  firft 
opening,  held  clearly  that  he  was  not;  for  if  fo,  the  ftatutes  of 
1  &  13EI1Z.  which  reft  rain  the  alienation  of  the  church-re* 
venue,  would  be  of  fmall  effedt ;  cites  1 1  Co.  Magdalen  Col- 
lege's Cafe.  Vent.  311.  Trin.  29  Car.  2.  B.  R.  in  Cafe  of 
Howlet  v.  Carpenter. 

(H.  e)     Frank-Bank,  and  Tenancy  by  the  Cur-  r  209  ] 
tefy.     In  what  Cafes ;  And  what  it  is ;  And 
how  confidered. 


•banky  Gilb.  Treat. 

Copy-   of  Ten.  160. 


I.  TT  feems,  that  during  the  life  of  the  tenant  in  frank 

L  who  by  her  admittance  is  tenant  to  the  le>rd9  and  a 
holder,  the  Mr  is  not  admittabU.     See  Le.  1.  pi.  1.  Hill.  s6c.tnd 
25  Eliz.  B.  R.  Bornefordv.  Packington.  that  it  U 

there  taken 
for  granted,  that  fhc  fhall  hold  of  the  lord,  and  that  the  heir  (hall  not  be  admitted  during  her  life, 
-which,  he  fays,  plainly  proves,  that  the  courfc  of  tenure  of  copyhold  land  is  not  like  that  of 
freehold  lands  at  common  law ;  for  in  fuch-cafe  (he  fhould  hold  of  the  heir. 

2.  The 


And.  tgii       2.  The  cuftom  of  a  manor  was,  that  if  arty  man  had  a  wife£ 

£wer*v*  fcifed  in  fee  of  copyhold  lands,  according  to  the  cuftom  of 

Aftwtcks  the  manor,  and  had  iflue  by  her,  that  he  fhould  be  tenant 

s.  c.  and  by  the  eurtely  of  the  land;  it  was  found,  that  A.  a  copy- 

aU^thtt  b°Mer  fvas/ei/eJy  and  had  ijfue  a  daughter y  who  was  married  t4 

there  cannot  J*  &  who  had  ijffue;  A.  died}  bis  wife  entered}  the  wife  died 

be  a  tenant  before  admittance.     The  Court  feecred  of  opinion,  that  the 

or  byitne  hujband  was  well  entitled  to  be  tenant  by  the  curtefy  before  admit" 

curtefy,  tance  of  the  wife,  and  the  delay  of  the  admittance  by  the  lord 

either  of  fhould  not  prejudice  the  hufband,  being  a  third  perfon.  Mo. 

5rSS?  a7'>  *7^  P1-  425-  Hill.  31  Eliz.  Ever  v.  Afton. 

eftate  of 

copyhold,  unlefsthe  cuftom  allows  it,  and  therefore  in  aSion  brought  fuch  cufiom  mufl  bejkewxi* 

pleading. Gilb.  Treat,  of  Ten.  271.  cite*  S.  C.  and  fays,  quaere,  whether  a  feme  be  feifed 

to  make  her  hufband  tenant  by  the  curtefy  before  admittance,  where  the  cuftom  is  for  tenancy 
by  curtefy  ?  It  feems  rcafonable  it  fhould  make  the  hufband  tenant  per  curtefy,  as  well  at  the 
pofTeffion  of  the  brother  before  admittance  make  the  filler  heir ;  and  by  the  fame  reafon  the 

widow  (hall  have  her  widow's  eftate,  though  her  hufband  was  not  admitted. If  a  copyhold 

defcrnd  unto  a  married  woman,  and  her  hufband  takes  the  profit  thereof,  and  fuffers  a  court  day 
to  pafs  without  admittance  of  his  wife,  and  then  the  wife  dies,  the  hufband  fhall  not  be  tenant 
by  the  curtefy,  but  in  the  12  Eliz.  Dy.  291 ,  891.  it  feems  that  the  contrary  fhould  be  tilt 
better  opinion.  Calth.  Reading,  69* 

Supplement  *    3,  A  woman  copyholder  durante  viduitate  fda  /owed  the  land* 

Com°  Can  an^  before  feverance  of  the  corn  took  hujband*   It  was  adjudged 

Si.  f.  15.  *  the  lord  fhould  have  the  corn,  and  not  the  hufband,  for  al- 

cites s.  c.  though  the  eftate  of  the  wife  was  incertain,  and  determined 

~"M^  by  the  limitation,  and  not  by  the  condition  in  fait,  or  in 

51a.  s.  C.  law,  yet  becaufe  it  determines  by  the  a£l  of  the  feme  herfelf, 

adjudged  the  lord have  the  corn}  but  otherwife  it  would  be  had  fhe  leafed 

for  the  lord.   the    j^   an(j    the  jeffee  had  fown    ^   jn  fuch  cafe  the  ]effee 

116.  a.  CP'  fhould  have  the  corn ;  adjudged  by  Popham  and  Clench,  con- 
Oland's       tradicente  Fenner,  &  abfente  Gawdy.     Cro.  E.  (460.)  bis* 

Sudged^'    P1-  I0-  Pafch*  38  EIiz-  B*  R-  °land  v*  Burd^ick- 

that  in  fuch 

cafe  the  lord  (hall  have  the  emblements,  and  that  if  fhe  had  leafed  the  land,  and  the  lefTee  had 
fowed  it,  the  IefTee  fhould  not  have  the  emblements ;  for  though  his  eftate  is  determined  by  the 
ad  of  a  ftranger,  yet  he  fhall  not  be  (as  to  the  firft  leffor)  in  better  cafe  than  his  ieffor  was.— - 
Gaidfb.  189.  pi.  136.  S.  C.  adjudged  againft  the  hufband. 

4.  Prohibition,     It  was  held  by  all  the  Court,  that  if  a 

copyholder  makes  a  leaf e  for  years  of  land  whereof  a  feme  by 

cuftom  is  to  have  her  widow's  eftate,  fhe  JkaU  not  avoid  the 

leafe,  unlefs  there  be  an  efpecial  cuftom  to  avoid  it ;  for  he  comes 

tinder  the  cuftom,  and  by  the  lord's  licence  as  well  as  the 

feme.     Cro.  J.  36,  37.  pi.  12.  Trin.  2  Jac.  B.  R.  Fareley's 

Cafe. 

f   210  3      S»  The  eftate  durante  viduitate  is  but  a  branch  of  the  huf+ 

Lev.  si.       bands  eftate,  and  the  admiffion  of  the  hufband  fuffices  for  the 

dtatefor*     e^ate  of  the  wife ;  and  the  eftate  of  the  hufband  was  big  with 

years  was     the  eftate  of  the  wife,  which  was  to  be  brought  forth  by  the 

to  com-       death  of  the  hufband :  per  Hobart.    Noy  20.  Hill.  1  c  lac. 

mence  after  r»uu  •      ,.   _ "       /^    1 

the  deter-      ^»  i>.  Rennuigton  v.  Cole. 

initiation  of 

an  eftate  for  life,  per  Twifden  and  Windham  J.  the  leafe  for  years  docs  not  commence  tilt  after 

the 


(be  death  of  the  wife.  Hilt  is  &  is  Car.  a.  B.  R.  ChintrcII  v.  Randall.—  *         •  Sid.  165. 

Clarke  v.  Candle  S.  C.  Hill.  1659.  B.  R.  adjornatur. Covenant  that  an  eftate  is  Jree Jrom  *•- 

cumbrances,  except  an  ejlateforlije,  that  was  thereon ;  the  eftate  was  held  of  a  manor,  where  by 
the  cuftom  the  widow  of  tenant  for  life  was  to  hold  for  widowhood.  Tenant  for  life  died, 
and  left  a  widow ;  it  is  no  breach  of  covenant ;  cited  Arg.  a  Vern.  45.  As  the  cafe  of  Twiford  <v. 
Warcup.— — It  is  fofar  a  branch  of  the  hufband's  eftate,  that  though  the  copyhold  be  of  the 
cuftom  of  Borough  Engiijk,  and  the  hufband  dies,  leaving  2  Jons  by  one  venter,  and  2  Jons  in 
another,  and  all  die,  except  the  ddcji  Jon ,  in  her  lije,  upon  the  wife's  death  the  eldeft  fon  mall 
inherit  by  reafon  of  the  old  eftate  being  continued  by  the  fra.  k-bank,  and  though  the  court  were 
at  firft  divided  upon  this  point,  yet  judgment  was  after  given  for  the  plaintiff,  and  Powell  J.  (aid* 
that  then  the  eldeft  fon  fhoold  take  as  heir  to  his  father.  Holt's  Rep.  165,  166.  Trin.  5  Ana. 
Brown  v.  Dyer. 

r 

6.  Where  a  mortgagee  of  fuch  eftate,  where  the  cuftom  was 
for  frank-bank,  had  ajjigned  to  the  heir9  the  Court  were  of 
opinion,  obiter,  that  the  widow  paying  the  mortgage  money 
might  be  relieved  in  equity.  Cumb.  234*  Hill.  5  W.  &  M. 
in  B.  R.  Benfon  v.*Scott. 

7»  In  ejeflment,  a  fpecial  verdidt  was  found,  viz.  A  cuf-  3  lev.  385. 
torn  that  the  tenants  of  the  manor  having  a  mind  to  alien,  S'j^'7~^" 
might  furrender  into  the  hands  of  two  copyholders  &c.  that  s.  C.—  The 
Scott  being  a  copyholder  in  fee,  did  fv  rentier  &c*  to  the  ufe  of widow'* 
th$  plaintiff  in  fee*  and  die  a.  leaving  his  wife,  who  claimed  her  ud«,doc* 
free  bank  by  the  cu/rom9  and  at  the  next  court  the  furrender  was  mencebp 
prefintedy  and  thereupon  the  plaintiff  aumit ted  \  and  the  queftion  the  mar- 
being,  whether  the  furrendep=e,  or  the  wife  for  her  free  bank,  onT^b^The 
ihould  have  thefe  lands?  It  was  adjudged  for  the  plaintiff,  dying  fcif- 
for  the  wife's  title  does  not  commence  till  after  the  death  of  «d  ;  per 
the  hufband,  and  then  only  to  thofe  lands  of  which  he  died  "^'f^ 
feifed,  but  the  plaintiff's  title  began  by  the  furrender;  for  the  — skin.4o«. 
admittance  relates  to  that,  and  that  the  cafe  of  two  jointenants,  s.  c.  ad- 
1  Inft.  59.  bv  rules  this  cafe.    1  Salk.  185.  pi.  3.  Pafch.  5  &  6  *jfg£f~ 
W.  &  M.  B.  R.  Benfon  v.  Scott.  49.  s.  d 

adjudged. 
■        ■   Carth.  a  75.  S.  C.  adjudged.  So  where  the  cuftom  of  a  manor,  and  which  was 

confirmed  by  a&  of  parliament,  was,  that  the  wife  fhould  have  3  parts  of  the  land  of  which  the 
hufband  died  feifed  in  fee  for  her  life,  and  for  12  years  after,  and,  the  hufband  was  feifed  ia 
see,  but  became  bankrupt,  and  the  commiflioners  fold  their  land,  but  before  the  admittance  of 
the  vendees  he  died,  the  wife  (hall  not  have  the  land,  for  her  hufband  did  not  die  feifed.  Jo, 

451.  pi.  4.  Hill.  15  Car.  B.  R.  Palmer  v.  Blake. Cro.  C.  568.  pi.  6.  Parker  v.  Blecke 

S.  C.  adjudged,  for  he  did  not  die  tenant  becaufe  the  bargain  and  fale  took,  his  eftate  from  him, 
and  oufted  him  of  the  copy  hold. —— S.  C.  cited  a  Vern.  194,  195.  pi.  176.  Mich.  1690*. 
per  Cue. 

8.  If  a  copyholder  makes. a  leafe  by  licence,  this  will  defeat 
the  wife  of  her  free- bench  ;  agreed.  Freem.  Rep.  516.  pi.  692, 
Mich.  1699.  Anon. 

9.  It  was  agreed,  that  if  the  hufband  forfeited,  the  wife 
loft  her  free-bench  ;  for,,  as  if  he  furrendered,  it  defeated  his 
wife  of  her  free-bench;  f©  if  he  did  any  aft  which  de  ermined 
his  eftate,  it  deftroyed  her  free-bench.  Freem.  Rep.  516.  pi. 
692.  Mich.  1699.  B.  R.  Anon. 

10.  A  copyholder  furrendered  his  eftate  to  make  a  mortgage^ 
and  died  before  the  mortgagee  was  admitted \  fo  that  the  eftate 
remained  in  him  at  the  time  of  his  deceafe,  and  by  the  cuftom 
of  the  manor,  the  widow  was  entitled  to  her  free-bench;  and 
after  the  death  of  the  copyholder  the  mortgagee  was  admitted ;  per 

Treby 


Treby  Ch.  J.  who  faid  it  was  referred  to  hrm*  and  he  adtfifaf 
with  the  Judges  of  the  King's-Bench  upon  itr  and  determined 
it,  that  this  admittance  related  to  the  fur  render  \  *that  although 
the  hufband  died  feifed,  yet  the  wife  fhould  not  have  her 
free-bench;  and  fo  it  was  faid  to  be  lately  refolved  in  B.  R. 
Freem.  Rep.  516.  pi.  692.  Mich.  1699.  B.  R.  Anon. 

1  j.  Frank-bank  was  to  encourage  the  tenant  to  go  into  the 
warjy  fo  that  if  he  was  killed  the  lord  would  not  take  benefit, 
but  gave  the  eftate  to  the  wife  to  encourage  him  to  fight ;  per 
Powell  J.  who  thought  this  ^as  the  original  of  frank-bank. 
11  Mod.  95.  pi*  3.  Mich.  5  Ann.  B.  R*  Anon. 

(H.  e.  2)     Frank-Bank.     Widows,   of  what 
Perfons  (hall  have  Frank-Bank. 

Cited  4  I-  \X7l^OW  of  a  bankrupt,  where  the  commiffioners  have 
Mod  853.  *  *     made  an  alignment  of  the  copyhold,  fhall  not  have 

Bcnfon  v  ^eT  frank*k*nk>  cited  as  the  Cafe  of  Parker  v.  Bleke,  13  Eliz. 

Scot. — -  2  Vern.  195.  in  Cafe  of  Moyfes  y.  Little. 

Gilb.  Treat. 

of  Ten.  294.  cites  S.  C.  &  S.  P.  for  after  fale  of  the  lands  by  the  commiffioners  by  deed  indented 

and  inrollca,  if  the  hufband  dies,  he  does  not  die  feifed. 

Gilb. Treat.  2.  Copyholder  for  life,  where  the  cuftom  was  for  frank- 
ritcs^S  C*5"  bank,  was  attainted  for  felony  1  and  executed;  per  Winch  J# 
6ys  me  "     who  only  was  in  court,  it  feemed  the  widow  (hail  not  have 

ihali  lofe  free-bank  without  a  fpecial  cuftom.  Winch.  27.  Mich.  19  Jac. 
it  though     c  g    Allen       Brach 

there  br  no  v 

special  cufc 

lonx;  for  this  amounts  to  an  alienation. 

3.  The  cuftom  was,  that  the  feme  of  copyholder  for  life 
fhould  have  eftate  durante  viduitate.  The  copyholder  took  a 
leafe  for  ytariy  by  which  the  copyhold  was  determined.  Ad- 
judged that  flie  fhall  not  have  eftate  durante  viduitate  after 
her  baron's  death.  Jo.  462.  pi.  3.  Trin.  17  Car.  B.  R.  Dug- 
worth  v.  Radford. 

4.  The  widow  of  a  ccjliii  que  truji  of  a  copyhold  eftate  fhall 
.    have  her  free-bench  as  well  as  if  her  hufband  had  the  legal 

eftate.  2  Wros's,  Rep.  644.  cited  per  Sir  Jofeph  Jekyl, 
Mafter  of  the  Rolls,  in  the  Cafe  of  Banks  v.  Sutton,  as  the 
Cafe  of  Otway  v.  Hudfon  decreed  by  the  Lord  Cowper  27th 
October,  1706. 


(H.  e.  3)     Frank-Bank.    How.  And  Pleadings. 

S.  C.  cited  if  pJECTIONE  Firmae  was  brought  againft  a  woman, 
■ccwSn^  who  jujlifed,  becaufe  the  wife  of  a  copyholder  by  the 

ly.  4  Rep.  cuftom  ought  to  have  for  life.  The  cuftom  was  traverfed.  The 
30.  a.  ia  defendant  gave  evidence  of  a  widow's  eftate  only.  Held,  that  it 
P1-1*  will 


will  net  maintain  the  iflue,  for  this  is  of  a  lefs  eftate,  and 
the  word  (tantura)  makes  it  ftronger  againft  the  feme.  Dyer, 
192.  pi.  23.  Mich.  3  Eliy.;  Linfey  v.  Dixey. 

2.  in  trefpafs,  the  defendant  juftified,  becaufe  Sir  J.  S.  a  **.  208. 
was  feifed  of  the  Manor  of  D.  within  which  rnanor  the  cuf-  Jjjt«s7"c 
torn  is,  that  if  any  man  taketh  to  wife  any  cuftomary  tenant  at  adjudged 
of  thefaid  manor,  and  bath  iftiie,  and  fhall  overlive  his  wife,  accordingly. 
he  (hall  he  tenant  by  the  curtefy  ;  and  pleaded  farther,  that  he  Thu^kw^ 
took  to  wife  one  Ann*  to  whom,  during  the /aid  coverture  a  cufto-  \    -  a 
mary  tenement  of  the  f aid  manor  did  defcendy  and  that  he  had  rjfue  Salk.  243 , 
by  thefaid  Ann,  and  that  Jhe  is  deads  and  fo  &c.     And  it  was  244-  HU1. 
adjudged,  that  the  hufband,  by  this  cuftom*  upon  this  matter,  \  ^n"' 
fhould  not  be  tenant  by  the  curtefy ;  for  Ann  Was  not  a  pi.  4!  pcr . 
cuftomary  tenant  of  the  laid  manor  at  the  time  of  the  mar-  **olt  Ch.  J. 
riage.     2  Le.  109.  plj.a40.  Trin.  29  EIjz.  in  B.  R.  Savage's  £d^r"i; 

^a»e»  nionofthe 

court,  in  tlie 

.  cafe  of  Clement  v.  Scudamore*         ■       But  in  Wms'i  Rep.  69.  of  the  S.  C.  Holt  only  take* 

notice  that  this  cafe  was  objected ,  and  after  repeating  the  fubftance  of  it  fays  only  as  follows, 

(viz.)  Now,  admitting  that  cafe  to  be  law,  it  does  not  affe6r  ours  &c. — . But  at  the  end  of  tho 

report  is  a  memorandum,  that  upon  the  firit  argument  Holt  and  Powell  jufticcs  denied  Sir  J. 
Savage's  Cafe  to  be  law.  —  S.  C  cited  according  to  a  Le.  becaufe  he  is  out  of  the  cuftom 
Gilb.  Treat,  of  Ten.  308. 

3.  A  cuftom  of  a  manor  was  found  to  be,  that  if  a  copy-  Supplement 
holder  in  fee  died  feifed,  his  feme  fhould  hold  it  during  her  £0Co'Co 
life,  as  frank- bank.     The  lord  infeoffs  the  copyholder*  who  died  73.  f.  8. 

feifed*     Whether  fhe  fhall  hold  it  was  the  queftion  ?  and  ad-  cites?,  c 
judged,  that  fhe  fhould  not;  but  if  the  lord  had  infeoffed  a 

Jlranger  of  that  land,  yet  the  land  remained  copyh6ld,  and 

the  cuftom  is  not  taken  away.'    Cro.  J.  126.  pi.  14.  Hill. 
3  Jac.  Lafhmer  v.  Avery. 

4.  A.  copyholder  for  life  purchafes  thefee%  which  is  conveyed  a  Roll  Rep. 
to  truflees  and  their  heirs,  to  the  ufe  of  A.  during  the  life  of  >7*i  Walter 
A.  remainder  to  the  wife  of  A.  for  life,  remainder  to  A.  in  Trin^s"* 
fee.     A.  conveys  the  remainder  to  his  eldeft  fon  in  fee;  the  jac.  B.  r. 
copyhold  eftate  for  life  ftill  continues  in  A.  an<ris  not  extind  thc  s-  C. 
or  altered  by  the  purchafe  of  the  fee  which  never  was  in  him,  ^fj^f. 
but  in  the  truflees  only,  till  A.  and  the  truftees  conveyed  tbe  l^pSm. 
remainder  in  fee  to  the  fon,  fo  that  zfecond  wife  of  A.  fhall  ***•  Trin. 
be  intitled  to  her  cuftomary  eftate.     Hob.  181.  pi.  218.  %  £%m± 
Howard  v.^Bartlet.  dorv.Bar* 

ley,  S.  C. 
adjudged  una  voce.  Cro.  J.  573.  pi.  t.  Waldoe  v.  Bertlet,  S.  C.  adjudged,  Trin.  18 

Jac.  B.  R.  and  upon  a  cafe  made  thereof  in  the  court  of  wards,  it  was  adjudged  by  the  two  Ch. 
Jufticcs  and  Ch.  Baron,  that  the  copyhold  remained  &c.  — — Jenk.  318.  pL  15.  S.  C.  by 
the  two  Ch.  Juflices ,  and  Ch.  Baron. 

5.  The  hufband,  who  was  copyholder  for  life  of  a  manor 
where  the  cuftom  was,  that  the  wife  fhould  have  her  widow's 
eftate  -&C  was  attainted  of  felony.  The  queftion  was,  whe- 
ther, after  he  was  executed,  the  widow  fhould  have  her  free- 
bench  ?  and  Juftice  Winch,  who  was  alone  in  court,  held 
that  fhe  fhould  not,  without  a  fpecial  cuftom  for  that  pur- 

Vot.  VI.  R  pole. 


pofe.    Lex.  Maner.  144,  145.  cites  Hill.  19  Jac.  Allen  r. 

Booth. 

6.  Where  the  hujband  is  attainted  of  treafon*  the  wife  does 

not  lofe  the  dower  of  her  copyhold  lands.     Hard.  434.  Hill. 

18  &  19  Car.  2.  in  Scacc.  Duke  of  York  &  ai.  v.  Sir  John 

Marfham,  Baronet. 
»VeTft-585-       7.  A.  was  admitted  in  trujtfor  B.  to  a  copyhold,  and  the 
K.'fte  to*ll  qu*ftion  was,  whether  the  widow  of  A.  the  trufteo  did  not 
have  it.        come  in  paramount  the  truft,  and  mould  enjoy  her  widow's 

Otwayv.      cftate,   and  the  court  at  law  was  divided  upon   it;  cited 
Hudfon&    %  Venn  ^  pU  4U  pafch>  j688#  as  the  Cafc  of  Newbery  ¥# 

cited  by  the  Wighorn. 

Matter  of 

the  Rolls.  %  Wmj'j  Rep.  644.  Hill.  173a.  in  Cafe  of  Sutton  v.  Sutton. 

8.  Copyholder  for  life,  where  there  is  fuch  cuftom,  agrees 
•that  J.  S.  Jbould  bold  and  enjoy  during  bis  life,  and,  the  widow- 
hood x>i  fuch  woman  as  he  ihould  leave  at  his  death,  and  enters  % 
into  bond  for  that  purpofe,  and  to  furrender  on  requeft.  A 
f  213  ]  hill  was  brought  by  the  purchafer  again  ft  the  widow,  after 
the  copyholder's  death,  to  bind  her  by  this  agreement.  The 
bill  was  difmiffed  with  cofts,  for  if  iuch  contrails  for  copy- 
holds ihould  be  decreed,  all  lords  would  be  defrauded  of  their 
fines  &c.  And  put  the  cafe,  if  one  joint-tenant  agreos  to  alien , 
and  dies  before  it  is  done,  it  would  be  a  ftrange  decree  to 
compel  the  furvivor  to  perform  the  agreement.  a  Vern. 
45.  pi.  41.  and  63.  pi.  56.  Pafch.  1688.  Mufgrove  v.  Dafh- 
wood. 

(I.  c)     Guardian  of  Infants  Copyholders^    Who 

fhall  be. 

I.  |F  a  copyholder  dies,  his  heir  under  the  age  of  14,  the 
**  next  of  kin  (hall  not  have  the  cuftody  of  the  copyhold 
land,  for  the  right  of  appointing  a  guardian  for  them  de  jure 
belongs  to  the  lcrd>  that  fo  he  may  be  fure  to  have  the  fervices 
done  him;  this  is  a  particular  reafon  why  the  lord  ihould 
have  the  cuftody  of  the  lands  again  ft  the  common  rule  for  the 
guardian  in  focage;  but  the  reafon  not  extending  to  the  cuf- 
tody of  the  body,  it  feems  the  guardian  in  focage Jhall  have  the 
body.  This  guardianfliip,  fays  Coke,  de  communi  jure  be- 
longing to  the  lord,  the  copyholder  cannot  by  his  lafl  will  and 
uftament  appoint  another  guardian  \  quaere,  whether  at  this  day, 
by  force  of  the  Statute  12  Car.  2.  cap.  24.  the  devHee  of  a 
child  (hall  have  the  guard i an fhip  of  the  child's  copyhold 
lands  5  for  the  words  of  the  a£i,  fee  the  Statute  at  large* 
Gilb.  Treat,  of  Ten,  311,  312, 


<K.e) 


(K.  e)  Infranchifement.  The  Effe&s  thereof, 
either  as  to  the  Land,  or  the  Eftatcs  in  it,  or 
the  Incidents  to  it. 

I.  IF  the  lord  charges  the  inheritance  of  an  eftate,  which  is  If  thc  lor* 
*  granted  by  copy  for  the  lives  of  A.  B.  and  C.  and  the  f^charge 
cuftom  of  the  manor  is,  that  the  firft  named  fhall  firft  enjoy,  out  of  the 
and  then  the  2d,  and  then  the  3d,  and  the  lord  by  deed  in-  infhcrita?c^ 
rolled  bargains  and  fells  the  inheritance  to  A.  A.  ihall  not  i*anCa,Pand 
hold  this  charged  during  his  life ;  for  the  mean  ejlates  in  re-  then  grant* 
mainder  of  B.  and  C.  preferve  A's.  eftate  by  copy  from  the  {J^f1**; . 
incumbrances  of  the  lord.     9.  Rep.  104.  107.  Patch.  10  Jac.  j,critanV«> 
in  Margaret  Podger's  Cafe.  the  copy- 

holder  too 
life,  he  (hall  hold  the  l|nd  difcharged  during  hit  life.  GUb.  Treat,  of  Ten.  235.  cites  S.  C. 

2.  Debt  againft  an  heir  upon  a  bond,  and  riens  by  defcent 
in  fee  pleaded  &c.  and  upon  the  evidence  the  cafe  was,  the 
land  was  copyhold,  and  by  the  anceftor  an  infranchifement 
of  it  was  procured  of  the  lord,  and  the  freehold  bought  in 
&c.  but  the  copyhold  was  entailed  long  he/ore,  and  by  cuftom  fuch 
entails  had  been  &c.  within  the  Manor  of  Leeds,  where  &c. 
and  whether  this  entail  ihall  free  the  iffue  (for  fo  the  heir 

here  was,)  or  that  the  copyhold  fhall  be  fo  extinguifhed  by  this  [  214  J 
purchafe,  that  it  he  wholly  fwal lowed  up,  .and  that  no  ufe 
can  be  made  by  the  iffue  of  this  old  entail  was  the  queftion, 
and  Thorpe  Judge  of  Affife,  thought  the  iffue  might  make  ufe 
of  the  entail.  Clayt.  Rep.  138.  pi.  249.  Auguft  1649.  Ber- 
nard v.  Siinpfon, 

3.  If  infranchifement  only  alters  the  manner  of  the  tenant's 
tenure,  fo  as  where  the  lord  was  bound  to  repair  a  way  ratione 
tenura%  the  ancient  freehold  and  copyhold  tenants  are  not 
liable  to  contribute;  for  nothing  is  part  of  the  manor  but 
demefnes  and  fervices,  and  not  the  lands  of  the  tenants,  and 
though  the  copyholds  are  afterwards  infranchifed,  yet  they 
are  not  chargeable,  bee  a  ufe  it  only  alters  the  manner  of  the 
tenure.  Hardr.  131.  Mich.  1658.  in  Scacc.  Rich  v.  Barker. 

4.  A.  copyholder  to  him  and  the  heirs  male  of  his  body  pur*  Jcffn«  C. 
e hafed  the  fee'fmple  to  him  and  his  heirs,  and  afterwards,  for^J^rf*r 
300 1.  fold  the  land  to  the  defendant,  who  Was  in  poffeffion  the  pur- 
leveral  years;  the  copyholder  died,  leaving  iffue  a  fon;  a  chafer, and 
.fpecial  verdift  was  found  at  common  law ;  the  queftion  is,  if  ^^t  ^ 

,   the  fon  has  right  now  ?  The  Lord  Chancellor  was  of  opinion  purchafer 
for  the  purchafer,  that  the  conveyance  was  good  againft  the  of  the  free- 
heir  ;  for  the  copyhold  being  fevered  from  the  manor,  there  ^^the 
is  no  means  to  bar  it  but  by  conveyance  at  common  law;  other  eftate' 
the  entail  is  not  within  the  Statute  of  W.  2.  but  Lord  Chan-  ^h»ch  wi» 
cellor  took  time  to  advife.    2  Ch.  Cafes.  174.  Hill.  1  Jac.  2.  t™  r 

t>     1  t*  '  J  vera.  K. 

.    .Barker  v.  Turner.  33B,  Parker 

▼.  Turner, 
p.  C.     ■  '        Ld.Ch. thought thc'copyhold  was merged,  458.  S.  C.    ■■■    ■  S. C. cited  3  Wrai'i 

K  a  Rep. 


214  COpp&Ofo 

Rf  p.  10.  in  the  notes,  and  fays,  quaere  if  A.  be  a  copyholder  in  tail,  remainder  to  B.  in  fee,  and 
A  takes  a  ;rant  of  th:  freehold  from  the  lord  to  him  and  his  heirs,  and  dies  without  iffue,  is  sot 
B  in  whom  there  w^s  once  a  \  cited  remainder  in  fee  of  the  copyhold  premiftcs,  intitled  to  (he 

feme?  —  — And  ibid,  in  the  principal  cafe,  Trin.  1724.  Dunn  v.  Green,  Lord  Chancellor 

held,  that  unlefs  it  b  *  ex  pre  [sly  found,  that  the  cuilom  of  the  manor  allows  of  in  tails,  then  this  is 
a  fee  conditional,  and  plainly  merged  by  the  grant  of  the  freehold  in  fee;  but  fuppofing  the 
cuftom  of  the  manor  does  warrant  iniails,  yet  the  copyhold  isextinguifhed ;  becauie,  in  the  eye 
of  the  law,  that  is  but  an  ellate  at  will,  and  rauft  be  merged  by  the  grant  of  the  freehold.  The 
premifes  by  fuch  grant  are  fevered  from  the  manor,  conlequently  the  cuftom  of  the  manor  cannot 
corroborate  the  legal  eflate  at  will.  The  copyholder  cannot  hold  of  himfclf,  and  the  copyhold, 
though  intailcd,  is  f wallowed  up  in  the  greater  eftate  of  the  freehold ;  and  as  the  tenant,  after  fuch 
time  as  he  took  the  grant,  did  not  himfelf  continue  a  copyholder,  fo  his  fon,  on  the  deiccnt  of  the 
freehold,  is  likewife  no  copyholder,  which  may  be  (aid  from  fon  to  fon  ad  infinitum  ;  more- 
over, if  the  inuil  of  the  copyhold  be  not  extinguifhed,  it  will  be  a  perpetuity,  fince  the  orly 
S roper  way  of  barring  the  intail  of  a  copyhold  is  by  recovery  in  the  lord's  court,  but  after  fuch 
iverance,  as  in  the  prefentcafe,  no  recovery  can  be  fuffered  in  the  lord's  court. 

§  And.  168.  5*  Copyholder  purchafed  the  freehold  with  all  the  commons 
Worledge     belonging,  yet  the  common  is  extincl ;  but  if  the  word  Grant  bt 

we*1— But  '*  **'  ^'^»  ^ lt  ls  plca<kcl  by  way  of  grant  it  is  good.  Cumb. 
whether       127-  Trin.  I  W.  &  M.  in  B.  R.  Speaker  v.  Styant. 

this  was 

common  ingro(s,  or  common  appurtenant,  it  was  not  refolved.     Ibid.  170.  Though  the 

words  (cum  pertinentiis)  will  not  pafs  the  common,  yet  if  the  grant  be,  with  all  commons  before 
»fed ,  it  will  pafs.  Bulft  a.  Marlham  ▼•  Hunter.— Though  it  be  extind  at  law,  yet  it  fubfifts  1* 
€fuity.    a  Vera.  160.  Styant  v.  Sukcr. 

faem.  f}.  The  lord  leafes  a  coal-mine  for  99  years,  and  grants  a 

pU^oo!3"     w*y  ovcr  coPy'10^  'an^!i  *n  ^ee»  which  was  not  a  way  of 
6.  C.  but      right,  or  of  neceflity.     The  copyholder  purchafes  the  free- 
on  a  dif-      hold  and  inheritance  of  it,  by  which  the  copyhold  was  ex- 
ferent point.  tjn£  .  whether  by  this  the  grant  of  the  way  in  the  leafe  of 
the  coal-fnine  may  co-operate  as  well  as  if  the  locus  in  quo 
had  been  in  the  hands  of  the  lord  at  the  time  of  making  the 
leafe?  This  was  adjourned  to  be  argued,  but  never  was,  the  , 
matter  being  compounded.     2  Lutw.  1248.  Hill.   11  W.  3, 
Dixon  v.  James. 

L  *x5  1  7.  By  infranchifement  of  his  copyhold  eftate  common  in  the 
1  Salk.  366.  wajfes  Qf  tne  ior<l  out  9f  tfje  manor  is  not   extinfi,  but  com- 

6  Mod.  ao.  mon  in  the  wattes  of  the  lord  within  the  manor  is  thereby  ex- 
S.C.  per  tinft.  I  Salk.  170.  pi.  3.  Hill.  4  Ann.  B.  R.  Crowder  v. 
H^Ch- J-  oidfield. 

mon  be- 
longs not  to  the  land,  but  to  the  copyhold  eftate. 

(K.  e.  2.)     Infranchifement.     Equity. 

„  I.  ZJfUSBJND  and  wife,  joint enants  for  life,  remainder  in 
■"  fee  to  the  wife.  The  huiband  purchafes  the  freehold, 
and  takes  the  conveyance  to  bimftlf  and  bis  wife,  and  their 
heirs.  The  hufband  dies.  The  wife  furrenders  to  the  ufe 
of  a  daughter  by  a  former  hufband ;  and  decreed  accordingly 
againft  the  heir.  2  Vern.  164.  cites  Feb.  22.  1675.  Croft  v. 
Lyfter. 

2.  Copyholder  in  fee  takes  an  infranchifement  of  his  copy- 
hold in  the  name  of  a  trujiee^  and  then  devifed  it  to  a  younger 

foa, 


fon,  who  fells  it  to  J.  S.  The  heir  at  law  recovered  in  eje&- 
ment,  (as  he  might  do  upon  his  anceftor's  admittance*)  On 
bill  by  J.  S.  it  was  infilled,  that  the  eft  ate  purchafed  of  the 
lord  was  purely  an  eftate  in  equity,  according  to  Smith  and 
Murrin's  Case,  4  Rep.  24.  b.  and  that  the  difpofition  of 
the  fee  to  the  purchafer,  was  a  difpofition  of  the  whole  eftate 
that  the  copyholder  had,  either  in  law  or  equity ;  and  decreed 
accordingly;  per  Finch  C.  and  affirmed  on  hill  of  review, 
per  Jeffries  C.  Vern.  392.  pL  364,  Hill.  1685.  Dancer  v. 
Evett. 

3.  Lord  of  a  manor  infranchlfes  a  copyhold  with  all  commons 
thereto  belonging.  Decreed,  that  plaintiff  enjoy  the  fame 
right  of  common  as  belonged  to  the  copyhold,  and  coftt 
againft  the  defendant.  %  vern.  250.  pi.  236,  Hill.  1691, 
Styant  v.  Staker. 

(L.  c)    Jointcnants,  and  Tenants  in  Common. 

1.  TWO  jointcnants  in  common  of  a  manor ;  a  court  is  fum- 
*    moned  by  one  without  his  companion;    it*  is  a  void 
fummons.   D.  377.  Marg,  pi.  28.  cites  27  Eliz.  Henlefton's 
Cafe. 

2.  If  in  that  cafe  the  copyholder,  who  made  the  furrender,. 
had  died  before  the  fame  had  been  prefented,  then  the  copyhol4 
had  furvived  to  the  furviving  jointenant.  Supplement  to  Co, 
Com  p.  Cop.  69  .  f.  3. 

3.  If  a  furrender  be  made  of  a  copyhold  to  the  ufe  of  a  lajt  Gilb.  Treat. 
willy  and  the  furrenderor  devifes  it  to  two>  the  one  is  admitted  of  Ten.  312, 
according  to  the  purport  of  the  will,  this  fti^ll  enure  to  both.  ^orJhca 

Co.Comp.  Cop.  50.  f.  35.  he  is  ad- 

mitted he  i* 
in  by  the  furrender,  which  he  cannot  be  uoleft  he  be  a  jointenant;  for  that  U  his  title  by  the  for* 
tender. 

4.  Two  jointenants,  copyholders  in  fee;    one  furrenfcred  Co.  Lite. 
into  )he  hands  of  the  tenants,  to  the  ufe  of  his  will,  and  make's  f|jorgi*    * 
his  will  of  the  land,  and  dies;  refolved,  that  this  furrender  ly,  thefur- 
Jbould  bind  the  furvivor,  for  being  prevented,  it  fhall  relate  to  render  be- 
the  firft  time  of  the  furrender,  and  judgment  accordingly f  L  2I&    J 
Cro.  J.  100.  pi.  30.  Mich.  3  Jac.  B.  R.  Porter  v.  Porter,       fcutedVtth* 

next  court, 
the  jointure  was  fevered,  and  the  devifee  ought  to  be  admitted  to  the  moiety  of  the  land*  ■ 

Gilb.  Treat,  of  Ten.  959.  citea  S.  C. 

5.  One  jointenant  copyholder  releafsd  to  his  companion  ; 
adjudged  to  be  good  without  furrender  and  admittance ;  for 
per  Hobart  Ch.  J.  the  firft  admittance  is  of  them  and  every 
of  them,  and  the  ability  to  releafe  was  from  the  firft  con- 
veyance and  admittance.  Winch.  3.  Pafch.  19  Jac.  Wafe 
v.  Pretty. 

6.  Two  coparceners  copyholders  in  pofleflion,  one  funen-  Anjl cited 
dtndbis  reverfton  in  the  moiety  afier  his  death.     It  was  moved,  luSJJ^"a^ 

R  3  that 


%\6  copp&oim 

Eli*,  in  that  nothing  pafled,  becaufe  he  had  nothing  in  reversion,  and 
a^"ibid  cited  5 Rep.  Saffin's  Cafe;  2dly,  That  it  is  not  good  after 
cites  3  Car.  his  death,, and  cites  it  as  adjudged  2  Rep.  Buckley  v.  Harvey; 
inSinjpfon'i  per  Cur.  the  furrender  is  void,  and  it  is  all  one  in  cafe  of 
Supplement  copyhold  as  of  freehold.  Godb.  451.  pi.  518.  Pafch.  10  Car. 
to  Co.        B*.  R.  Barker  v.  Taylor, 

Com  p.  Cop. 

69.  f.  3.  cite*  S.  C. 

7.  A  mmfurrenders  copyhold  land  to  2,  equally  to  be  di- 
vided, they  are  jointenants;  but  fuch  a  devife  would  have 
made  them  tenants  in  common ;  per  Twifden.  J.  Arg.  Vent, 
376.  Trin.  26  Car.  2.  B.  R. 
Cites  u  8,  If  there  are  2  jointenants  of  a  copyhold,  and  one  fur- 

c!t  f9ioo.  rer*ders  out  °f  court  to  the  ufe  of  his  will,  and  devifes  his  moiety 
Porter  v.  '  to  a  ft  ranger,  and  dies,  and  afterwards  this  furrender  is  pre- 
Porter. -f—  fented  at  the  next  court  &c.  the  devifee  ought  to  be  admitted; 

1 IV^  P  ^or  ^y  t*ie  ^urrenc'er  an^  prefentment  the  jointure  vrzs  fevered, 

in  cafe  of  for  the  land  was  bound  by  the  furrender  by  way  of  relation. 

Alien  v.  4  Mod.  254.  Hill.  5  W.  &  M.  in  B.  R.  in  the  Cafe  of  Ben- 

uS  fon  v.Scott. 

per  Coke.  • 

Ch.  J.  was  adjudged.     Noy  1 4a.  in  cafe  of  Allen  v.  Na(h. 

f  L.e.  2)     The  King.     In  what  Cafes  the  King 
fhall  have  Copyhold  Lands. 

I.  ,TIHE  king  fhall  not  have  the  cuftody  of  an  idiot*s  copy- 
*  hold  lands,  for  it  is  but  eftate  at  will  by  the  common 
law,  and  his  having  the  cuftody  would  be  great  prejudice  to 
the  lord  of  the  manor.  4  Rep.  126.  b.  Pafch.  1.  Jac.  B.  R. 
in  Beverley's  Cafe. 

2.  Alien  purcbafes  copyhold  land ;  he  cannot  retain  it,  nor 
fhall  the  king  have  it,  but  the  lord  of  the  manor.  D.  302. 
Marg.  pi.  46.  fays,  that  Harrifon,  in  his  Reading  in  Lin- 
coln's-Inn,  1632.  cited  it  as  fo  refolved. 

3.  H.  purchafed  a  copyhold  in  fee,  in  truflfor  an  alien,  and 
upon  an  office  found,  the  kingfeiftd  to  have  the  profits  anfwered 
to  him,  the  Court  held,  that  they  were  not  feifeable,  neither 
was  the  truft  forfeited  to  him,  and  an  amoveas  manum  was 

S ;ranted,  becaufe  the  lord  would  lofehis  fine  and  fervices;  be- 
ides,  it  may  be  prejudicial  to  a  ft  ranger,  who  may  claim  a 
title  to  this  copyhold,  and  if  it  was  not  in  the  king's  hands, 
might  fue  for  it  in  the  lord's  court,  but  the  king  cannot  be 
[217  ]  lued  there,  and  the  king  cannot  be  a  tenant  at  will,  and  confe- 
quently  not  a  copyholder ;  per  Hale  Ch.  B.  Hardr.  435,  436., 
Hi  1).  18  &  19  Car*  2.  in  Scacc.  cites  16  Car*  The  King  v. 
Holland. 


(M.  e) 


(M.  e)    Leafes  by  the  Cuftom,  and  without ;  and 

who  bound  by  them. 

I.   A   Cuftom  that  a  lord  of  cuftomary  land  per  cuftom  may  let 
**'    this  for  life,  and  40  years  over,  is  good,  hut  a  cuftom 
that  a  leffeefor  life  may  leafe  per  autre  vie  is  not  good.     Mo.  8. 
pi.  27.  Hill.  3  E  6.  Anon. 

2.  If  tenant  in  tail  leafes  a  copyhold  hy  indenture,  rendering  the 
fame  rent  as  hefore%  it  is  a  good  leafe  within  the  Statute  32  H.  8. 

per  Cur.     Cro.  J,  76.  pi.  6.  cited  as  ruled  7  Eliz.  in  Sir  Ja. 
Mervin's  Cafe. 

3.  It  was  refolved  by  the  Juftices,  that  a  cuftom,  that  aleffee  M°-  *•  pL 
for  years  may  hold  the  land  for  half  a  year  after  his  term  ended,  V  J11*?'  3 

is  no  good  cuftom  ;  but  it  was  agreed,  that  the  lord  of  a  s."  p]  as  to 
copyhold  might  by  cuftom  leafe  the  fame  for  life  and  40  years  after,  tne  tir^ 
and  that  fuch  a  cuftom  was  good.  Co.  Corap.  Cop.  85.  f.  1 9.     g^s^T1 

Juftices  and 
the  bft  point  agreed  by  Montague  and  Hales,  but  that  a  cuftom  that  a  leffee  for  life  may  leafe  for 
another's  life  is  not  good. 

4.  Copyholder  for  life  furrendered  to  A",  the  lord  of  the  manor  in  -«oy  110. 
tail,  the  reverfion  in  the  crown.     K*  made  a  leafe  for  three  lives,  ^  c* 
the  leafe  to  begin  from  the  day  of  the  date,  and  the  old  rent  was  re- 
ferved,  and  more.    It  was  refolved  by  the  Juftices,  that  it  was 

a  good  leafe  within  the  Statute  of  32  H.  8.  if  livery  was  made 
after  the  day  of  the  date.     Mo.  759.  pi.  1050.  Pafch.  3  Jac. 
C.  B.  Banks  v.  Brown. 
„      5.  If  a  copyholder  without  licence  of  the  lord  makes  a  leafe  Ifacopy- 
f or  years,  the  leffee  that  enters  by  colour  thereof  is  a  dijfeifor,  and  ^^^J 
therefore  cannot  maintain  an  ejeflment;  and  the  defendant  for  three 
cannot  plead  that  the  plaintiff  by  licence  did  not  demife,  for  years  with- 
this  is  a  negative  pregnant.   2  BrownL  40.  Hill.  8  Jac.  C,  B.  ^um*0?£ 
Petty,  v.  Evans.  *      cerTcc'hc 

{hail  be 
taken  for  a  diffcifor;  per  opimooem  Curia*.  Brownl.  133.    Pafch*  8  Jac.  Cramporn  v.  Frefh- 

water. a  Keb.  598.  Arg.  fays,  that  the  leafe  of  a  copyholder  is  no  diffeifin,  though  it  be  a 

forfeiture,  nor  does  it  alter  the  eAate  of  the  lord.  Hill,  ai  &  22  Car.  a.  B.  R. 

6.  A.  feifed  in  fee  furrendered  to  the  \ife  of  B.  and  his 
heirs,  into  the  hands  of  two  tenants,  according  to  the  cuftom, 
to  be  prefented  at  the  next  court,  and  no  court  was  held  in  30 
years  after,  and  before  any  was  held,  furrenderor  and  fur  ren- 
der ee,  and  both  tenants,  died.  The  heir  of  furrenderor  entered, 
and  made  a  leafe  for  years  of  the  copyhold  according  to  the 
cuftom  of  the  manor,  and  adjudged,  that  the  leafe  was  good. 
Godb.  268.  pi.  372.  Mich.  14  Jac.  B.  R.  Anon. 

7.  Infant  copyholder  makes  leafe  for  years,  this  is  no  forfei-  Lat.  199. 
ture ;  neverthelefs,  as  to  a  ftranger,  he  continues  leflee  for  ^  *jfc    Z 

J  ears,  though  the  lord  may  feife  for  a  forfeiture,  and  though  s.  c.'  *  3  * 
e  was  admitted  by  the  lord,  yet  this  does  not  avoid  the  leafe,  M>y.  99. 
therefore  his  acceptance  at  full  age  is  good,  and  {hall  bar  the  *j^  f     * 

R  4  infant,    e      * 
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years  by  infant,  as  if  it  was  a  leafe  of  lands  at  common  law ;  refolveJ 

iTgood1  "  an^  affirmed,  becaufe  leafe  of  a  *copyhold  for  years,  though 

againRill  it  is  a  forfeiture  in  regard  to  the  lord,  yet  fliall  be  good  as  * 

but  the  to  grangers.    Jo.  157.  Pafch.  3  Car.  B.  R.  Aflifield  v.  Afh- 

lord.  Cro.      r^i  1      *  J  Jl  ° 

*.  535.  PL   field- 
68.  Good- 
wick  v.  Longhurft. 676.  Sparke's  Cafe.— Cro.  C.  304.  perGawdyand  Ecnner 

J.  and  that  there  is  no  difference  where  the  manor  it  the  king'*,  or  a  common  perfon's ;  but 
ylench  J.  denied  it,  and  Popham  faid  nothing.  Cro.  £.  491.  pi.  8.  Hill.  38  tlizu  B.  R.  in  cafe 

of  Had  don  v.  Harrowfmith. Gilb.  Treat,  of  Ten.  276,  277.  cite*  S.  C.  of  Afhfield  v. 

Afhneld,  and  fay*,  that  it  feeros  the  lord  may  enter  for  the  forfeiture  during  the  nonage,  and 
need  not  day  to  fee  whether  the  infant  will  accept  the  rent  or  no,  for  the  particular  prejudice  done 
to  the  lord,  and  if  he  fhould  ftay  his  acceptance  of  fervices  from  the  infant,  in  the  mean  time  it 
would  be  a  difpenfation  for  the  forfeiture  ;  but  then  the  infant!  at  his  full  age,  by  difagreeing  to 
the  leafe,  may  avoid  the  forfeiture* 

m  • 

Gilb.  Treat,  8,  A  cujlom,  that  on  payment  of  10  yeari  rent  the  lordjkould 
cftesS.  c!7'  l*Cinci  t0  let  for  99  years*  and  that  if  he  refufed,  the  tenant  might 
as  adjudged  do  it  without  licence,  was  adjudged  good;  cited  by  Moreton, 
tP°&*  as  in  the  Cafe  of  Grove  v.  Bridges,  2  Keb.  344,  ip  pi.  18* 
Pafch.  20  Car.  2,  B.  R. 

(N.  e.)     Leafe  by  Licence,  and  without.    Good* 

And  How  it  Operates, 

Cro. E. 46a.  x.  A  Condition  to  a  licence  is  void;  as  a  licence  to  make  a 
pi.  j$  s.  C.       £\   jeafe  jfor  vearS)  on  condition  that  he  pay  20 1.  the  2d 

per  Popham  year;  for  the  lord  gives  nothing  by  the  licence,  but  only  dif- 
and  Fenner,  penfes  with  the  forfeiture,  and  the  leffee  is  in  by  the  copy^ 
ham  foP"  holder  and  not  by  the  lord,  though  licence  does  not  give  a  right, 
106.  s.  c.  hut  only  executes  it  as  a  livery  or  attornment*  Per  Popham  and 
and  agreed  Fenner  Juftices.  Ow.  73.  Hill#  3$  Eli*,  in  Cafe  of  Haddon 
that .  li-      y  Arrowfmith, 

cence  to 
leafe  the 

copyhold  cannot  be  made  void  by  a  condition  fubfequcnt  to  the  execution  thereof  to  undo  what 
was  once  well  executed  ;  but  a  condition  precedent  may  be  united  to  it,  becaufe  in  fuch  cafe  it 
is  no  licence  till  the  condition  is  performed.  — If  by  the  cuftora  a  copyholder  may  only 

make  a  leafe  for  one  year,  and  he  is  licenfed  to  leafe  for  ninety-nine  years,  it  was  doubted,  -whether 
he  fhould  ajign  his  licence  or  make  an  undtr-leafi ;  and  held  he  might,  becaufe  the  lord's  iptere(| 
was  bound  for  99  years,  la  Mod.  230.  in  C.  B. 

Gilb.  Treat.  2.  A  licence  was  granted  to  let  the  lands  for  21  years  to  com- 
eifTTc8°  mence/™w  Mich,  laji  pafti  the  copyholder  made  a  leafe  for  2 1 
^tc*      *     years  to  commence  from  Chriftmas  next  following  \  adjudged,  that 

this  leafe  was  not  warranted  by  this  licence.  Cro,  Eliz.  394. 

pi,  21.  Pafch,  37  Eliz,  C.  B.  Jackfon  v.  Neale, 

3.  Tenant  at  will  cannot  by  any  cuftom  make  a  leafe  for 
life  by  licence  of  the  lord,  and  tnere  cannot  be  any  fuch  cuflom 
for  a  leafe  for  life  as  there  is  for  years;  per  3  Juftices.  Godb. 
171.  pU  236,  Pafch.  8  Jac,  C.  B,  Anon. 

4.  If  the  lord  grants  licence  to  his  copyholder  to  demife,  and 
he  demifes  it  by  indenture,  it  is  the  leafe  of  the  copyholder,  and 
not  of  the  lord.  Hob.  i77.pl.  203.  Hill.  14  Jac.  in  Cafe  of 
Kvvinnerton  v.  Miller, 


5.  If  a  copyholder  makes  a  leafe  for  20  years  with  the  Lltt-  Rcp»  • 
licence  of  the  lord,  and  after  dies  without  heirs,  yet  the  leafe  sjc.fcf.p. 
fhall  ftand  again  ft  the  lord  by  reafon  of  his  licence,  which  by  Hutton" 
amounts  to  a  confirmation,     Hutt.   102,  per  Cur.  Mich.  J'7":*l?L 
4  Car,  in  Cafe  of  Turner  v.  Hodges.  £|  |;  ^ 

Hutton  J— S.  P.  by  Yelverton  J.  contra  Hutton  J.  Poph.  188.  Mich,  ft  Car.  B.  R.  Anon.  -  So  if 
•the  copyholder  fhould  forfeit  hu  eftate,  the  leafe  perhapa  would  ftand  good  againft  the  lord,  the 

demtfe  being  by  licence ;  per  Cur.  Hob*  177.  pL  203. S.  P.  Arg.  Palm.  384.  9 

Roll.  Rep.  378.  Arg.  S.  P.  £  •2IO  ] 

■ 

6.  The  lord  agreed  with  his  copyhold  tenant  to  grant  a 
licence  to  let  his  eftate  for  as  long  time,  and  in  as  large  a  man- 
ner as  had  been  formerly  granted  to  his  father  or  mother,  and 
300 1.  was  paid  him  for  it.  The  agreement  was  proved,  and 
defendant  confeffing  he  had  granted  a  licence  to  the  plain- 
tiff's mother  to  let  It/or  60  years,  decreed  he  fhould  grant  the 
like  licence  now.  N.  Ch.  R.  49.  1650,  Hungeriord  v.  Auften. 

7.  If  the  copyholder  make  a  leafe  for  years  by  the  lord's 
licpnce,  the  leffee  may  ajjign  over  his  leafe,  or  make  an  under- 
leafe  for  years,  without  any  new  licence,  for  the  lord's  intereft 
is  difcharged  for  fo  many  years.    Gilb.  Treat,  of  Ten.  28aw 

(N.  e,  2.)     Licence  to  let.     Pleadings. 

1.   A  Copvholder  cannot  make  a  leafe  for  years  unlefs  by 
**    cuftom,  or  by  licence  of  his  lord,  which  ought  fpecially 
to  bejhewn ;  per  Cur.  Cro.  E.  728.  pi.  5.  Mich.  41  &  42  Eliz. 
C.  B.  Ken  fey  v.  Richard  fon. 

2'.  In  ejeclment  brought  by  leffee  of  a  copyholder,  it  is  fuffi- 
cient  that  the  declaration  be  general  without  any  mention  of  the 
licence,  and  if  the  defendant  plead  Not  Guilty,  then  the  plaintiff 
ought  to  ftiew  the  licence  in  evidence ;  but  if  defendant  plead 
fpecially,  then  the  plaintiff  ought  to  plead  the  licence  certainly 
in  his  replication,  and  to  ihew  what  eftate  the  lord  had,  and 
the  time  and  place  when  it  was  made ;  for  the  licence  Wtra* 
verfable.  2  Brownl.  40.  Hill.  8  Jac.  C.  B.  Petty  v.  Evans. 
3.  In  ejeftment  by  leflee  of  a  copyholder  it  ought  to  appear 
what  eftate  the  lord  had;  for  he  cannot  give  licence  to  make  a 
leafe  for  longer  time  in  the  tenancy  than  he  had  in  the  feig- 
niory  ;  and  if  the  lord  be  only  leffee  for  life  of  the  manor,  by 
the  death  of  him  the  licence  is  determined,  though  the  copy- 
holder be  of  inheritance  thereby.  2  Brownl.  40.  HilL  8  Jac. 
C.  B.  Petty  v,  Evans,  als.  Debbans. 

j[N.  e.  3)    Lord  of  a  Manor's  Power  as  to  deter- 
mining Difputes  between  Copyholders. 

'•  A  Copyholder-  doth  furrender  to  the  ufe  of  one  A.  upon  truft  Supplement 
f*  "that  hejhall  hold  the  fa  id  land  until  he  hath  levied  cer-  {^(w 
tain  monies^  an4  that  afterwards  he  JltaU  furrender  to  the  ufe  of  80.  f.  14. 
B>     The  monies  are  levied.     A.  is  required  to  make  furrender  citciS.  c. 
fc>  the  ufe  of  B.  but  A.  refufes.     B.  exhibits  a  bill  to  the  lord  ^^ 
»vf  tfre  imnojr  againft  the  faia*  Af  who,  upon  hearing  of  the  Ten.  26s, 

caufe 
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^idi  C"    cau'*>  iitrm  againfi  A.  that  he  Jball  furrender ;  but  A.  refufis; 
J"°    n8r   now  the  lord  may  feife,  and  admit  B.  to  the  copyhold,  *for  he 
in  fuch  cafes  is  Chancellor  in  his  own  court,  per  tot.  Cur. 
Le.  2.  pi  2.  Hill.  25  Eire.  B.  R.  Anon. 

2.  If  a  falfe  judgment  be  given  1*  a  court  baron  by  thejieward 

cgainjl  a  copyholder,  the  copyholder,  in  fuch  cafe,  {hall  not 

have  either  a  writ  of  error,  or  a  writ  of  falfe  judgment;  but 

he  may  fue  in  the  court  of  the  lord  by  bill,  to.be  relieved  againft 

fuch  judgment,  and  the  lord,  as  Chancellor,  may  give  him 

relief  therein,  and  fhall  reftore  the  land  to  the  party  upon  the 

falfe  judgment  given  by  the  fteward,  and  reftitution  made  to 

the  copyholder.    Supplement  to  Co.  Comp.  Cop.  So.  f.  14* 

cites  14  H.  4.  34. 

Vera.  367.        3.  Appeal  from  a  decree  of  difmiffion  made  by  the  Lord  Jef- 

FV  360-       frey's ;  the  bill  was,  to  compel  the  Dean  and  Chapter,  as  lord 

in  chancer  rf  tht  manor,  to  receive  a  petition  in  nature  *f  a  writ  of  falfe 

Afhr.  Ro-  judgment  for  reverfing  a  common  recovery  fuffered  in  the  manor 

de,  and  the  COurt,  in  1 652,  whereby  a  remainder  in  tail,  under  which  the 

Chapter  of  plaintiff  claimed,  was  barred,  fuggefting  fever al  errors  in  the 

St.  Paul's     proceeding-  therein ;  and  that  the  faid  lord  might  be  com- 

^JMhc      manded  to  examine  the  fame,  and  dq  right  thereupon.     It 

Kogfc  "e-    was  ^rther  urged,  that  there  was  no  precedent  to  enforce 

nmntch  the  lords  of  manors  to  do  as  this  bill  defired ;  that  the  lords  ofthi 

J****1**     manors  are  the  ultimate  judges  of  the  regularity  or  errors  in  fuch 

fwewSthe"  pr^cetdingi  \  and  that  there  is  no  equity  in  the  prayer  of  this 

!>ill,  and*     plaintiff,  that  if  the  lord  had  received  fuch  petition,  and  was 


fubmitted     about  to  proceed  to  the  reverfal  of  fuch  recovery,  equity 
coonfhould  ought  then  to  interpofe  and  quiet  the  poffeffion  under  thole 


dr?*a.  The  recoveries ;  that  Chancery  ought  rather  to  fupply  a  defeft  in 
^cfB";rcr  a  common  conveyance  (if  any  fhall  happen)  and  decree  the 
'Sy*he*Maf-  execution  of  what  each  party  meant  and  intended  by  it,  much 
tcrof  the  rather  than  to  affift  the  annulling  of  a  folemn  agreement  ex- 
Rolls,  and   ecuted  according  to  ufage,  though  not  ftri&ly  conformable 

MsuedYgain  *°  ^e  ru'es  °f  law  >  f°r  which  reafon  it  was  prayed,  that 
before  Lord  that  appeal  might  be  difmifled,  and  the  difmiffion  below  con- 
Chancellor,  firmed,  and  it  was  accordingly  adjudged  fo.     Show.  Pari. 

S^lame  Cafes  67-  6>  Smith  v-  Dean  and  Chapter  of  Paul's  (Lon- 
•pinion,       don,)  and  Rugle. 

and  con- 
firmed the  Matter  of  the  Rolls'*  order ;  and  both  of  them  feveratly  declared  it  would  he  of 
dangerous  coafequence,  and  contrary  to  equity,  to  give  any  relief  in  fuch  cafe  ;«  and  yet  the 
errors  afligned  by  the  bill  in  the  recovery  were  fuch  as  would  have  been  grofs  errors  in  a  recovery 
of  a  freehold  eftate ;  and  lord  chancellor  laid,  if  there  had  been  an  error  in  any  advtrfary  pro- 
ceedings in  the  lord's  court,  this  court  would  have  ordered  the  lord  to  proceed  and  examine  it* 
tad  told  them,  that  they  might  try  the  common  law  courts,  whether  they  will  grant  him  a  man** 
damus,  but  that  he  would  have  no  aid  from  chancery. 9  Chan.  Rep.  287.  S.  C. 

(N.  c.  4)     Copyholder  Lunatick,  Ideot  &c. 

I.  TT  was  clearly  agreed  hy  the  counfel  of  the  Court  of 

**  Wards,  that  a  copyholder,  who  is  an  ideot,  ought  not 

,  to  be  ordered  in  this  court  for  his  copyhold,  but  it  fhall  be 

doner 


done  in  the  court  of  the  lord  of  the  manor.    D.  302*  b.  303* 
a»  pL  46.  Trin.  13EI1Z.  Anon. 

2.  A  copyholder  was  deaf  and  dumb  ;  the  committee  of  the  lord  Glib.  Treat. 
of  the  manor ,  who  was  in  ward,  granted  the  cuftody  of  that  copy-  of  Ten.  209. 
hold  land  to  another*  who  entered,  and  the  prochein  amy  of  the  [{^J^ 
copyholder  entered  upon  the  grantee ;  adjudged,  that  the  lord  (hall  not 
fhall  have  the  cuftody;  for  otherwife  he  might  be  prejudiced  have  the 
in  his  rents  and  fervices,  and  his  grant  was  good*    Cro.  J.  JjJjJJ^0* 
105.  pi.  43.  Mich.  3  Jac.  Eavers  v.  Skinner.  perfons 

land*  un- 
le&  there  be  a  cuftom  for  it;  neither  (hall  the  Icing  have  it  for  the  prejudice  that  would  enfue  to 
the  lord.— Ibid.  190.  fays  it  was  held  by  Hobart,  that  the  lord  of  a  manor  hath   r  -1 

not  the  cuftody  of  a  lunatick't  land  de  communi  jure,  but  there  wtuft  be  a  cuftom  to  L  Z2  *  J 
tmrrant  it.  Hob.  a  15.  pi.  278.  Hill.  15  Jac.  S.  P.  by  Hobart  Ch.*  J.  for  the  imitation  of 

the  king's  power  over  freeholds  makes  no  confequence ;  for  though  he  took  the  ftatute  to  be 
only  an  affirmance  of  the  common  law,  in  cafe  of  the  king,  yet  the  collateral  incidents  of 
eftates,  at  dower,  tenancy  by  the  curtefy,  wardlhips  &c.  are  not  without  fpecial  cuftom.  ■ 

Gilb.  Treat  of  Ten.  ago,  291.  cites  the  principal  cafe  of  Ewers  v.  Skinner,  where  no  cuftom  was 
laid,  and  the  queftion  was,  between  the  prochein  amy  and  the  lord ;  and  the  reafon  given  why 
the  lord  (hould  have  the  cuftody  is,  becaufe  otherwife  he  would  be  prejudiced  in  his  rents  and' 
fervices,  which  reafon  extends  as  well  where  there  is  no  cuftom  as  where  there  is;  and  if  the 
cuftody  of  one  that  is  mutus  &  furdus  of  common  right  belongs  to  the  lord,  by  the  iame 
reafon  of  one  that  is  lunatick  ;  ideo  quaere. 

3.  Copyholder  for  life  becomes  lunatick,  and  A.  his  coujin  fows  Hutt  16, 17 
bis  land ;  afterwards  the  lord  grants  the  cuftody  of  the  lunatick  w!  Anon 
to  2?.   J.  takes  the  corn  to  the  uje  of  the  lunatick,  and  B.  brought  Theopinioa 
an  aclion  of  trover  and  converfion  in  his  own  name.    It  was  faid  of  the  court 
by  the  Court,  that  it  was  ill  brought,  for  he  ought  to  have  J^jjjjf 
brought  it  in  the  name  of  the  lunatick.    The  fecond  opinion  mittee  was 
of  the  Court  was,  that  as  this  cafe  flood,  neither  the  lord  nor  but  as 
the  committee  have  any  thing  to  do  to  meddle  with  the  corn,  j^no'11? 
Noy  27.  Hill.  13  Jac.  C.  B.  Cox  v.  Dawfon.  tereft,  but 

for  the  pro- 
fit and  benefit  of  the  lunatick,  and  as  his  fervant,  and  it  is  contrary  to  the  nature  of  his  authority 
to  have  an  aclion  in  his  own  name ;  for  the  intereft,  and  the  eftate,  and  all  power  of  fuits  is  re* 
xnaining  in  the  lunatick. 

4*  The  lord  of  a  manor  has  no  power  to  difpofe  of  the  copyhold 
of  a  lunatick  without  fpecial  cuftom,  no  more  than  a  man  (hall 
be  tenant  by  the  curtefy  &c.  of  a  copyhold  without  cuftom, 
nor  the  lord  cannot  commit  during  the  minority  of  an  infant 
copyholder  without  cuftom $  agreed  per  tot.  Cur.  Hutt.  17. 
Patch.  1 6  Jac.  Anon. 

5.  Lord  of  a  manor  having  a  copyholder,  a  lunatick,  in 
his  cuftody,  grants  over  the  cuftody  to  another,  who  brings 
an  adtion  in  his  own  name.  It  vtas  held  not  to  be  well 
brought;  for  the  committee  has  no  intereft,  but  only  a  bare 
cuftody,  and  therefore  the  aclion  ought  to  be  brought  in  the  luna- 
tick9 s  name;  and  by  the  fame  reafon,  the  lord  himfelf  could 
not  bring  an  a&ion  in  his  own  name;  for  if  he  had  intereft 
himfelf,  he  might  have  afligned  it  over.  This  being  a  bare 
cuftody,  the  grant  by  the  lord  could  be  no  infranchifement  of 
the  lands,    uilb.  Treat,  of  Ten.  290* 

(O.e) 
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(O.  e)     Mortgages   and   other  Charges.     How 

they  fhall  affedt  a  Copyhold. 

I.   IF  tenant  by  the  curtefy,  or  tenant  for  life,  or  fir  years ,  be 
of  a  manor j  and  a  copyhold  comes  into  his  bands,  either  by 
forfeiture,  or  other  determination,  and  then  he  becomes  bound  in  a 
Jiatute JlapU  or  merchant  and  afterwards  demifes  this  copyhold 
again,  it  fhall  be  liable  to  the  ftatute,  becaufe  it  was  once  an- 
nexed to  the  frank- tenement  of  the  lord,  and  liable  in  his 
hands;  but  if  a  copyholder  binds  hirafelf  in  a  ftatute,  his  lands 
fhall  not  be  extended,  becaufe  he  has  only  an  eftate  at  will ; 
and  this  diverfity  was  faid  to  be  agreed  in  C.  B.     Mo.  94.  pi* 
^33*  Pafch.  12  Eliz.  Anon. 
A  furrender       2.  A.  mortgaged  freehold  and  copyhold  lands  to  B.  and  A. 
vhcn^bc^  ogreed  to  Jurrender  the  copyhold,  but  died  before  it  was  done, 
mortgage     Decreed,  that  the  heir  of  A.  when  of  age,  fhall  make  a  fuf- 
[    222   ]  ficient  furrender  nifl  caufa  within  6  months  after   his  at- 
-was  of  the    taining  21.      Fin.  R.  272.  Mich.    28  Car.  2.  Pattifon  v» 

ccpjhoW      Tompfon. 

and  no 

agreement  to  ftmrender.  Fin.  R.  331.  Keen  v.  Sparrow.  < 

There  hat  3.  Copyholder  of  inheritance  makes  a  mortgage  furrender 
TaUvgprac-  J0*  ^  montbs,  the  money  not  paid,  but  mortgagee  confenting 
ticedinmoft  to  continue  his  money,  and  take  a  new  furrender,  the  lord 
copyhold  infilled  on  admittance  of  mortgagee,  and  to  pay.  a  fine  for  the  two 
Sg"upon  yiars  VQlue\  tne  Court  would  make  no  decree  in  favour  of  the 
thtaoTtgagc  mortgagee,  but  only  totrv  it  at  law,  (if  he  thought  fit)  if 
of  a  copy-  the  lord  by  the  cuftom  of  tne  manor  was  bound  to  renew  the 
joort^or  furren<ler  to  accept  the  2d,  if  not  (though  a  hard  cafe)  yet 
Jurrendera  was  not  to  be  relieved  in  equity.  The  matter  was  after  ended 
into  the  by  compromife,  and  a  fine  of  40I.  paid  to  the  lord,  the  eftate 
wftom^ry  ue*ng  iool.  per  annum.  2  Vein.  367.  pi.  330.  Mich.  ^699. 
tenant*,  to    Tiedway  v.  Fotherly. 

the  ufe  of 

the  mortgagee,  upon  condition  to  be  void,  if  the  money  be  paid  at  fuch  a  day ;  now  to  avoid  the 
fine  lo  the  lord,  the  ufuat  way  is  not  to  prefent  the  furrender  at  the  next  court,  lut  after  the  court  is 
over,  to  make  a  new  Jurrender  into  the  hands  of  two  cuftomary  tenants,  ut  fupra,  and  Jo  from  time 
to  tine>  as  often  as  any  court  (hall  be  holden  ;  which  non-prefentment  is  at  law  a  forfeiture,  and 
to  be  relieved  a  gain  it.  this  forfeiture  was  a  bill  exhibited,  which  North  Lord  Keeper  denied  to 
help,  but  left  them  to  the  common  law.  Skin.  14a.  pi.  13.  Mich.  3a  Car.  9.  in  Chancery. 

Chan.  Prer.  4.  Though  a  bond  will  not  bind  a  copyhold  eftate,  yet 
i 37  Acion  w^ere  there  is  freehold  ani  copyhold  in  the  fame  mortgage,  decreed 
v.  Afton  the  plaintiff  (who  was  a  creditor  by  bond  given  her  by  her 
s.  c.    A     baron,  before  marriage  to  leave  her  ioool.)  to  redeem  and 

SeVS  h°W  over-  *  Vern-  4°8-  pi-  436-  Hill.  1704.  Afton  v. 
to  the  wol    Pearce,  Saxby,  &  al. 

mail  to  leave 

her  a  1000 1.  and  then  marries  her,  and  dies  inteftate,  and  his  eftate  both  free  and  copyhold 
being  all  in  mortgage,  {he  takes  out  adminiftration,  and  00  a  bill  againfli  the  heir  and  mortgagee 
let  into  a  redemption  of  the  whole,  though  the  bond  was  releafed  and  gone  at  law  by  the  inter- 
marriage, and  though  the  copyhold  not  affe&ed  by  the  bond,  itbciug  io  nature  of  a  marriage 
agreement. 

5.  A 


5.  A*  made  a  mortgage  of  all  that  mefuage  called  Biihops, 
with  all  the  land  therewith  ufed,  and  enjoyed,  or  reputed  part 
or  parcel  thereof,  or  whereof  any  in  truft  for  him  were  fei fed. 
Bifhops  mefuage  and  lands  were  freehold.  But  A.  had  a  right 
to  8  acres  of  copyhold,  but  the  legal  eftate  was  in  J.  S.  per 
Cowper  C.  here  is  nofpecifick  agreement  for  the  copyhold,  and 
took  it,  that  nothing  was  intended  to  pafs  but  the  freehold, 
and  affirmed  the  decree  made  before.  2  Vera.  636.  pi.  564. 
Hill.  1708.  Oxwith  v.  Plummer. 

6.  Bill  by  the  heir  of  the  mortgagor  to  redeem  a  mortgage  of 
copyhold  lands  upon  payment  of  principal  and  interejl  due  upon  the 
mortgage,  the  defendant  inftfts  to  have  a  judgment  which  he  had 
ojjigned  to  him,  firfl  Jatisfied  before  the  plaintiff  fhould  be  let 
in  to  redeem.  Curia,  copyhold  lands  are  not  liable  to  an  ex- 
ecution upon  a  judgment,  and  therefore  the  judgment  Jhall  not 
be  tacked  to  the  mortgage  in  this  cafe,  but  the  plaintiff  (hall 
redeem  upon  payment  of  what  is  due  for  principal  and  inte- 
reft,  and  cofts,  upon  the  mortgage,  without  fatisfying  the 
judgment;  per  HarcourtC.  MSS.  Rep.  Pafch.  13  Ann. Cane* 
Heir  of  Cannon  v.  Pack. 

(P.   c)     Prefcription  by  Copyholders.     Good;  [  223  ] 

and  How. 

I.  rjOPYHOLDER  fhall  prefcribe  by  ufttatum  eft  againft  his 
^J  lord,  but  againft  a  jlranger  he  ftiall  prefcribe  in  the 
name  of  the  lord.     Per  tot.  Cur.  Mo.  461.  pi.  646.  Hill.  29 
El  13.  Perry's  Cafe. 

2.  A  copyholder  prefcribes,  that  every  copyholder  of  fetch  4  R«p-  «7- 
a  parcel  of  wood  had  ufed  to  cut  down  trees  there  growing,  and  IJ^Jj  ^  x*v 
held  good;  and  a  difference  was  taken  between  a  prefcription  Elir.'s.  c. 
for  freehold  and  for  copyhold  land;  for  cuftom,  which  concerns  buts.  P. 

'freehold,  ought  to  be  throughout  the  county,  and  cannot  be  docf  n<^ 
in  a  particular  place  ;  but  a  prefcription  concerning  copyhold  lc^o;.  3 
land,  is  good  in  a  particular  place;  for  de  minimis  non  curat  pi-  »58- 
lex,  and  that  the  law  is  not  altered  thereby,  and    it  may  be  *  p*  ^f 
there  is  but  one  copyholder  there  for  which  he  might  pre-  not  appear. 
feribe;    and   cuftom   to  have  profit,  apprender,  privilege,  or 
difcharge,  may  well  be  in  a  particular.     Cro.  E.  353.  pi.  10. 
Mich.  36  &  37  Eliz.  C.  B.  Tavefner  v.  Lord  Cromwell. 

3.  Copyholder  lays  a  prefcription  in  the  Bp.  of  W.  lord  of  Cro.E.  784. 
the  manor  for  himfelf  and  his  tenants  to   be  difcharged   of  s.'c*3ad- 
ty  thes,  and  then  prefcribes  for  the  copyhold  ;  though  here  is  judged  ac- 
a  prefcription  upon  a  prefcription,  one   in  the  copyholder  to  «>r2ingly; 
make  his  eftate  good,  and  the  other  the  lord  to  make  his  hofciia^" 
difcharge  good,  yet  adjudged   by   3  juftices,  but  Popham  e  derived  out 
contra,  that   prohibition  lay  for  the  copyholder.     Yelv.  2.  of  thc 
Pafch.  44  Eliz.  B.  R.  Croucher  v.  Fryar.  £%%{  £d 

intended 
that  this  prefcription  and  its  commencement  at  fuch  time  when  all  was  in  the  lord's  hands ;  and 
thc  oik  prefcription  is  not  contrariant  to  thc  other,  though  both  were  from  time  whereof  <5tc. 

for 
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the  one  (hall  give  place  to  the  other.— GUb.  Treat  of  Ten.  992.  cite*  S.  C— Mo.'  61&  S.  C 
the  court  were  at  firft  divided, in  opinion,  but  afterward*  it  wu  adjudged  by  three  jufticea,  contra 
Popham,  for  the  plaintiff  in  the  prohibition,  viz.  that  the  prefcriptioni  may  ftand  together. 

4.  A  cujlom  which  goes  in  maintenance  and  making  of  a 
copyhold  eftate  fhall  be  taken  favourable ;  per  Popham.  Cro. 
£.  879.  pi.  io.  Pafch.  44  Eliz.  in  Cafe  of  Bafpool  v.  Long. 

5.  If  tenants  of  a  manor  will  prefcribe  to  hold  without  pay- 
ing any  rents  or  ferviees  for  their  copyholds,  this  is  no  good 
cuftom,  but  to  prefcribe  to  hold  byftaltyfor  all  manner  offervices, 
is  good  and  reasonable.  Calth.  Reading.  29.   ' 

6.  If  the  lord  will  prefcribe  never  to  hold  a  court  but  when  it 
pleafes  himfelf,  this  is  not  good;  but  to  prefcribe  never  to  hold 
a  court  for  the  fpecial  good  of  any  one  tenant 9  except  the  fame  tenant 
will  pay  him  a  fine  for  the  fame,  is  good  and  allowable.  Calth. 
Reading.  29. 

7.  lithe  lord  will  prefcribe  to  have  of  his  copyholders  intht 
time  of  peace,  2d.  an  acre  of  rent,  and  in  the  time  of  war  \d.  an 
acre  of  rent,  this  is  good  prefcription,  becaufe  there  is  a  good 
confideration  of  the  caufe  of  this  uncertainty ;  but  to  pay 
unto  the  lord  2  d*  an  acre  rent  when  be  will,  and  4*/.  an  acre 
rent  when  he  will,  this  is  no  good  prefcription,  becaufe  there 
is  neither  good  realbn  nor  confideration  hereof,  nor  can  it 
ever  be  reduced  into  any  certainty.  Cahh.  Reading.  3^.  < 

8.  If  the  lord  will  prefcribe  to  have  of  every  of  his  copyholders 
for  every  court  that  fhall  be  kept  upon,  the  manor,  a  certain  fum  of 

money,  this  is  no  prefcription  according  to  common  right ; 
becaufe  he  ought  for  juftice-fake  to  do  it  gratis.  Calth. 
Reading. 
[  224  ].  9.  It  the  lord  will  prefcribe  to  have  a  certain  fee  of  his 
tenants  for  any  extraordinary  court  purchafed,  only  for  the  benefit 
of  one  tenant,  as  for  one  tenant  to  take  his  copyhold,  or  fuch 
like,  this  is  a  good  prefcription,  according  to  the  common 
right.  Calth.  Reading,  34. 

jo.  If  the  lord  will  have  of  any  of  his  tenants  that  Jhall  com* 
mit  a  pound-breach,  100  j.  for  a  fine,  this  is  good  prefcription, 
but  to  challenge  of  every  ftranger  that  fhall  commit  a  pound- 
breach 100/.  this  is  no  good  prefcription.    Calth.  Reading, 

11.  Ifthe  lord  will  prefcribe,  that  every  of  his  copyholders , 
within  his  manor,  that  Jhall  marry  his  daughter  without  licence, 
Jhall  pay  a  fine  to  the  lord,  this  is  no  good  prefcription  accord- 
ing to  common  right.  Calth.  Reading,  34. 

12.  Ifthe  lord  will  prefcribe  to  have  a  fine  at  the  marriage 
of  his  copyhold  tenants,  in  which  the  cujlom  doth  not  admit  the 
kufband  to  be  tenant  by  curtefy,  nor  the  wife  to  be  tenant  in  dower, 
or  have  her  widow's  eftate,  the  prefcription  of  fuch  fine  is  not 
good ;  but  in  fuch  manor  where  the  cuftom  doth  admit  fuch 
particular  eftates,  there  a  prefcription  for  a  fine  at  the  mar* 
ri;ige  of  his  copyholders,  is  upon  good  confideration.  Calth. 
Reading.  36. 

13.  if 


13.  If  a  copyholder  makes  his  title  to  his  land  by  prefcripthn, 
he  muft  plead  that  the  fame  land  is,  and  has  been,  time  out  of 
mind,  demifed,  and  demifable ;  by  the  copy  of  court  rolls9  accord* 
ing  to  the  cuftom  of  the  manor  whereof  it  is  holden.  Calth. 
Reading,  43. 

14.  A  copyholder  fhall  prefcribe  again/l  a  granger,  that 
the  lord  of  a  manor,  for  him  and  his  tenants  at  will,  have 
iifed  the  like  &c.  Calth.  Reading,  45. 

15.  Copyholder  for  life  cannot  prefcribe  againft  his  lord, 
but  copyholder  in  fee  may  prefcribe  againft  the  lord,  for  he  has  the 
copyhold  in  nature  of  land  of  inheritance*  Sty*  233*  Mich. 
1650,  B.  R.  Cage  v.  Dod. 

{P.  c.  2)    Remainders  limited.     How.     Good. 
And  where  they  arc  Contingent. 

I.  A  Copyhold,  where  the  cuftom  was  to  demife  for  three  lives,  is  Gilb. Treat. 

"  demifed  to  one  for  life,  remainder  to  fuch  a  wife  as  he  ^eJ*J^7* 
Jhould  marry,  and  to  the  firft  fon  of  their  bodies*     The  firft 
eftate  for  life  is  good,  but  the  2  remainders  are  void,  by  the 
opinion  of  all  the  juftices.  Mo.  677.  pi.  922.  Mich.  44  & 
45  Eliz.  Webfter  v.  Allen. 

2.  Where  there  is  a  limited  eftate  of  copyhold  lands  and  a  con-  Gilb.  Treat. 
tingent  remainder  depending  thereupon,  and  the  particular  limited  °itcJc  5*  "c9" 
eftate,  which  muft  jupport  this  contingent  remainder,  is  deftroyed,  and  fays,  it 
the  queftion  was,  whether  the  contingent  eftate  is  thereby  j?m*dc* 
likewife  deftroyed  ?  It  was  argued,  that  it  was,  for  that  the  ^thia 
law  is  the  fame  in  that  point,  in  copyhold  cafes,  as  it  is  in  point  we 
other  Cafes  at  the  common   law,  they  being  direffced  by  the  ought  to 
rules  of  the  common  law,  and  cited  it   as  fo  ruled  13  Jac.  for^fe«na 
B.  R.     But  it  was  anfwered,  on  the  other  fide,  that  copy-  fomeare, 
hold  eftates  do  not  depend  the  one  on  the  other,  as  eftates  at  andfomeare 
common  do.  Sty.  250.  Hill.  1650.  B.  R.  in  Cafe  of  BawTy  ^Jjjj* 

V.  Lowdall.  if  aB  eftate 

be  given 
to  a  copyholder  for  life,  the  remainder  to  the  right  heira  of  J.  S.  if  the  tenant  for  life  die,  living 
J.  S.  there  it  feema  clear  that  the  remainder  is  deftroyed  ;  for  it  cannot  take  effect,    r  -1 

as  by  the  limitation  it  ought ;  but  then,  if  tenant  for  life  in  that  cafe  had  committed  L  225  J 
a  forfeiture,  or  made  a  furrender,  and  then  living  tenant  for  life,  J.  S.  had  died,  it  feema  to  be 
very  clear,  that  his  right  heir  might  take ;  for  his  eftate  in  remainder  was  not  to  take  effe&  after 
the  determination  of  the  intereft  of  tenant  for  life,  but  after  hi*  death,  and  when  that  happened 
he  was  able  to  take. 

(Q^e)     Rent  incroached. 

I.  IF  the  lord  incroaches  rent  of  his  tenant,  the  tenant  can- 
not  avoid  it  in  avowry,  but  in  affife  or  ceffavit,  or  ne 
injufte  vexes  he  may;  but  if  fuch  tenant  infeofF  another,  his 
feoffee  fhall  never  avoid  it,  for  he  fhall  take  the  land  in  the 
fame  plight  as  it  was  given  to  him ;  Arg.  5.  Rep.  100.  b. 
Trin.  40  Eliz.  C.  B.  in  Penruddoclc's  Cafe,  cites  33  E.  3. 
Avowry  255.    18  E.  2.  Avowry  217.  4E.  Avowry  201. 

2.  En- 


2Z£  C0PP&0& 

Pi.C.4g.b.       2.  Encroachment  of  a  thing  of  anather  nature  than  what  is 
s.  P.  and      referved  gives  no  feifin  to  the  lord  of  fuch  thing.    Kelw.  72. 

tenant  can—     »  »•   •         °  >«  *** 

not  traverfc   Mich.   21  H.  J. 

the  tenure, 

but  the  ieifin  only,  and  mud  relieve  himfelf  by  a  ne  injufte  vexes,  or  contra  fonnan  fco£famenti» 

in  cafe  of  Woodland  v .  Mantel!. 

See  4  Rep.        3-  By  the  rules  of  law,  in  cafe  of  incroachment  ofrent%  if  the 
11.  b.         tenant  makes  but  one  payment  of  more  than  was  due,  he  (hall 

wnu  *  ^d  never  2°  back  from  lt '  P?r  Wright  K*  2*  Vern.  516.  pi.  465. 
Sanit!?  32     Mich.  1705,  in  Cafe  of  Steward  v.  Bridger. 
//.  &  2. 

which  is,  that  the  avowry  (hall  be  for  rent  within  40  years  laft  paft. 

(R.  c)     Trees.     Intereft  of  the  Tenant  in  Trees 
Handing,  or  cut,  or  Windfalls. 

r.  A  Cufiom  for  a  copyholder  to  have  common  ofe/lovers  in  tie 
"**    woods  of  the  lordy  parcel  of  the  manor,  of  which  the 
copyhold  was  held,  was  adjudged  to  be  good.     4  Rep.  32.  a. 
pi.  «5.  Mich.  29  &  30  Eliz.  in  Cafe  of  Foiflon  v.  Crach- 
rode,  cites  it  as  adjudged.  Pafch.  10  Eliz.  as  it  was  faid  in 
this  Cafe.   And  cites  21  E.  3.  34.  1  Mar.  Dy.  114.  5.  [6.J. 
E.  6.  Dy.  70>  71.  a.  pi.  37.  &c.  Wythers  v.  Ifeham. 
<;i!b. Treat.       2.  Copyholder  by  common  law  may  cut  off  the  tinder- 
of  Ten.  2x2,  loughs,  wnich  cannot  caufe  any  wafle,  but  the  amputation  of 
5*&CUC*     the  top-boughs  will  caufe  the  putrefaction  of  the  whole  tiee, 
wherefore  it  is  wafte  as  well  as  the  decapitation  thereof.  Cro. 
E.  961.  pi.  21.  Mich.  36  &  37  Eliz.  C.  B.  Dawbridge  v. 
Cox. 
Mo.  8it.         3»  Lord  of  a  manor  (where  copyholders  are  for  lifcy  and  where 
pi.  j  098.      the  cujicm  is  that  the  tenants  have  ufed  to  lop  trees  for  fuel  and 
r^B  ih^C   rePairs)  irant*  a  leafefor  years  of  the  manor ,  referving  the  trees  ; 
S.  c.  ad-      ftrch  copyholders  as  come  in  after  under  the  leflee  may  lop  the 
judged.—     trees  as  before ;  for  the  copyholders  are  in  by  the  cuitom, 
8  Rep.  63.    which  is.  above  the  lord's  eftate.    Brownl.  231.  Swain  v« 

Becket. 
[   226    X     *"  ^  t'ie  tenant  has  ufed  to  have  lopps  for  fuel  and  repairs, 
s  Brownl.    and  lord  cuts  down  all  the  trees,  fo  that  the  copyholder  can 
•30.  s.  P.    have  no  lopping,  he  may  have  his  aAion  fur  cafe  againft  the 
lord.     Brownl.  231.  Swain  v.  Becket,  and  fays  it  was  ad- 
judged in  Gofnolas  Cafe. 

5.  A  cufiom  that  the  lord  {hall  have  maeremium,  and  the 
tenants  (hall  have  ramillos,  gives  all  the  arms  and  boughs  to 
the  tenants ;  if  per  Hobart  Ch.  J#  fo  where  the  cuftom  was 
for  the  lord  to  have  the  maeremiumy  and  the  tenants  the  refiduum\ 
the  refiduum  means  the  boughs  and  branches.  Godb.  235. 
pl.  326.  Mich.  11  Jac.  C.  B.  Bp.  of  Chichefter  v.  Strod- 
wick. 

6.  Non-ufe  and  negligence  in  not  taking  the  boughs  does  not 
extinguijb,  or  take  away  the  cufiom f  as  hath  been  often  refoWed 


Cupp&oJK  '226 

*  « 

|ft  (the  like  cafev    God!?.  237.  pi,  326.  Mich*  11  Jac.  C.  B. 
Bp.  of  Chichefter  v.  Stodwick. 

7.  The  whole  Court  clear  in  this,  that  by  the  cuftom  the  Gilb  TnzU 
copyholder  is  to  employ  the  timber  for  his  reparation,  and  of  Ten.  224. 
though  with  the  top  and  bark  he  cannot  repair,  yet  thefe  he  is  «t*»$.  u 
to  have,  and  may  fell  them,  towards  the  defraying  his  charges 

in  his  reparation.     3  Bulft.  282.  Trin.  14  Jac.  IJ*  R.  Sand- 
ford  v.  Stevens  and  smith; 

8.  Neither  copyhold  of  inheritance,  V^here  the  cuflom  is 
to  cut  timber  for  repairs,  nor  leflee,  can  employ  trees  blown 
down  by  the  wind,  unto  any  fuch  ufe,  becaufe  hereby  his  fpe- 
tial  property  ceafes ;  much  lefs  can  leflee  or  copyholder  for 
lives  by  any  fuph  cuftom  take  trees ;  per  Windham  J.  Keb* 
691.  pi.  5.  Pafch.   16  Car.  2.  Antler's  Cafev 

9.  Copyholders  claimed,  as  by  cuftom,  the  timber  trees  on  the 
topyhold,  without  controul  of  the  lord;  the  lord  claimed  them 
as  lord  of  the  manor,  and  that  the  tenants  had  only  the  de- 
cayed wood  for  fuel,  and  neceflary  timber  for  repairs,  but 
that  to  be  had  only  with  licence.  Commiffion  was  direclid  to 
fevtral  perfons,  to  fet  out  fufficierit  timber  and  wood  for  all 
manner  of  botes  and  ajlovers,  according  to  the  cuftom  ufed 
toithin  the  manbr,  and  the  fame  to  temain  for  the  ufe  of  the 
tenants,  and  the  lord,  and  his  heirs,  to  take  the  reft.  Fin* 
Rep.  iqq.  Hill.  27  Car.  2.  Ay  ray  v.  Bellingham. 

lb.  The  tenant  has  the  fataie  cuftorhary  or  pofleflbry  inte* 
reft  in  the  trees  that  he  has  in  the  land ;  and  if  trie  lord  has 
a  mind  to  cut  trees,  his  bufinefs  is  to  compound  with  the  tenant* 
3  Cro.  361.  that  tenant  may  lop  under-boughs,  and  tut  for  re* 
fair  and  bote ;  and  3  Cro.  5.  is  hot  law,  as  appears  by  Heiden 
and  Smith's  Cafe.  13  Co*  If  birds  build  nefts  in  the  trees,  the 
eggs  are  the  tenants,  which  (hews  he  has  the  pofleflbry  intereft 
in  the  trees,  though  his  eftate  be  but  for  years,  and  whether 
the  lord  may  cut  trees,  leaving  fufficient  eft  overs,  is  very 
ently  trod  on  in  Heiden  and  Smith's  cafe,  but  no  copy- 
older  can  commit  wafte  without  a  fpecial  cuftom,  but  all 
Copyholders  have  efiovers  of  common  right*  If  a  man  grant  all 
his  efiovers,  and  cuts  down  the  wood,  or  does  any  other  a&  * 
whereby  the  grantee  lofes  the  benefit  of  the  grant,  cafe  will 
lie;  per  Holt  Ch.  J.  12  Mod.  379.  Pafch*  12  W.  3.  in  Cafe 
dF  Afhmond  v.  Ranger, 

II.  A  copyholder  has  only  a  pojjiffory  property  in  timber-  Ibid. 94.pl. 
trees,  which,    if  fevered  from  the  freehold  by  tempeft,  or  8- Midi, 
othervyife,  the  property  would  be  in  the  lord,  per  Holt  Ch.  b.r°a»o«. 
J.   And  he  faid  further,  and  fo  was  the  opinion  of  the  Court,  s.  P.  and 
that  it  would  be  a -hard  cuftom  for  the  tenant  to  claim  fuch  Jfc,5*)? 
trees,  for  fuch  cuftom  would  be  to  give  away  the  property  of  B*  a*MsT 
the  lord,  efpecially  in  this  cafe,  which  was  occafioned  by  the  cafe  whkK 
aft  of  God ;  he  alio  queftioned,  if  there  could  be  fuch  a  cuf-  *  **»«  oi 
torn,  as  for  a  copyholder  to  cut  timber,  he  having  only  a  am/b!  r. 
pofleflbry  intereft,   by  reafon  of  its  being  annexed  to  the  [   227   ] 
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v.Harrifon  copyhold  lands.  1 1  Mod.  68.  pi.  i.  HilL  1705;  4  Ann.  B.R. 

fecL'lo  b.  An0n' 

S.  C.  and 

to  concern  Mr.  Bankes's  manor  of  Kmgfton  Laty,  where  a  cuftann  was  pretended*  that  winsl* 

{alls  belonged  to  the  copyholder  for  life. 

(R.  e.  2)     Trees.     Lord  or  Tenant's  Power  as 

to  cutting  them  down. 


f.  TF  the  lord  granU  to  the  copyholder  the  trots  growing*  and 
*  which  /hall  grow  hereafter ;  and  that  it  fliall  be  lawful 


•  He  if  on- 
ly tenant 

at  will  and  — 

claims  by  to  the  tenant  to  cut  and  carry  them  away,  henaayjuftify 
cuftomand  Cutting  the  trees  growing,  and  it  is  no  forfeiture  of  his  copy* 

oUg™t.k  ho,d»  for  hc  has  ^P*"**1  with  the  forfeiture  by  his  grant; 
Arg.  See  but  he  cannot  cut  the  trees  that  grow  after ;  for  the  grant  is 
Vent.  380.    *  void  a*  to  them ;  per  Plowden  and  ropham,  as  Hedworth 

Fo£nr%.  *****>  w^°  was  °^  COQa^  *n  »*•    Mo.  94*  pi.  234*  Pafch# 

North.  *  \%  £liz.  Anon* 

This  cafe         2.  A  copy  holder  cannot,  by  the  common  law,  take  trees 

was  denied  for  hovfe-boti>  hedge- bote,  and  cart-bote  &c.  except  by  fpeciai 

£rHoit  cuftom-    Cro-  E*  S*  Pafch.  24 Eliz.  B.  R.  Lord  Montague 

Ch.  j.  &  v.  Sheppard. 

Salk6$8.  in 

cafe  of  Aflimead  ▼.  Ranger*— He  may  take  them  of  common  right  as  a*  thing  incident  to  the 

rnt,  tut  the  fame  may  De  reftrained  by  cuftomt  that  is  to  fay,  that  the  copyholder  fliall  not  take 
„  unlefs  by  afignment  of  tot  lotd  or  hb  bailiff  Ac.  13  Rep.  68.  Heydon  v.  Smith. 

Bnlft.  t59.  3,  In  trefpafs  ti  &  arrais*  The  defendant  in  bar  to  the 
by  wil-  new  affignlHent  pleaded,  that  he  is  a  copyholder  for  life  of  the 
liams  j.  as    Manor  of  M.  in  the  county  of  S.  and  that  in  that  manor 


adjudged  there  was  a  cuftom,  that  ovary  copyholder  for  life  had  ufedi  at  his 
tenantMn-  pt'afur*>  **  cut  down  all  the  elms  growing  upon  his  cuftomary 
not  pre-      lands,  and  to  convert  them  to  his  own  ufe,  when,  and  as 


fcribetocut  often  as  he  would,  and  fo  juftifies;  and  a  demurrer  upon  the 
b»  trees'1"  ^ar »  anc*  ***e  queftion  was,  whether  the  cuflom  was  good  and 
but  by  way  reafonable  ?  And  the  latter^  [better}  opinion  was,  that  it  was- 
ofufagebe    a  good  and  reafonable  cuftom,  but  now  it  is  otherwife  held. 

regions;  Brownl*  23^  Pafcb-  4°  Eliz«  Lttttrel  v.  Wood  &  al. 

and  in  the 

principal  cafe  there,  which  wasTVin.  £  Jac.  Northumberland  (Ea*l)  v.  Whirlcr,  the 
clear  opinion  of  the  Court  was,  that  a  prescription  for  a  copyholder  for  life  to  cut  down  timber 
trees  is  againftreafon,  and  void  in  law* 

€ro.  J.  agw  4#  A  bate  copyholder  for  hfe  cannot  prefcribe  to  cut  and  felt 
pi.  a.s.c.  the  trees  on  his  copyhold,  but  a  copyholder  of  inheritance 
adjudged^    m2y9  Cr  a  copyholder  for  life,  where  the  cuftom  is  that  he  may 


"ud  ed    m     2  JaC* 

the  aLfe  of   Powel  ▼.  Peacock. 

Lutterelv.  , 

Wood,  that  copyholder /or  life  canrot  prefcribe  to  cut  down  timber  tries.  Bat  by  way  of 

ulage  he  may  for  reparation,  per  William*  J.  IbtcU  If  share  is  *  copyholder  for  hje,  who  ty 

cvftom 


ttfom  may  name  his fuccejjor  for  life,  and fo  for  that  copyholder  to  name  his  ficcejor,  fuch  a  tenant 
for  life  cannot  by  cullom  cut  timber ;  and  if  he  bad  been  a  copyholder  of  inheritance,  fuch  cuf- 
toxn  is  good,     Gilb.  Treat,  of  Ten.  223. 

5«  The  lord  (hall  not  take  all,  but  mufl  leave  fufficient  for  [    228  ] 
repair*,  per  Coke  Ch.  J*  Arg.  2  Brownl.  200.  in  Cafe  of 
Swain  v.  Becket.     And  lays  Wray  Ch.  J.  in  33  Eliz.  was  of 
the  fame  opinion. 

6.  Where  the  cuftom  was,  that  a  copyholder  for  I'fe  might  «  Brownl. 
name  to  the  lord  whofhall  be  his  fucceffor,  this  is  fuch  a  privi-  cV091"  a 
lege,  that  if  the  copyholder  cuts  down  trees,  it  is  no  forfei-  bythV^ 
ture,  becaufe  he  has  a  greater  eftate  than  a  bare  tenant  for  oounfel.— 
life.     Brownl,  132.  Hill.  6  Jac.  Rolls  v.  Mafon,  *bid-  *9«. 

«*  J  to  203. 

h  SC.  argied 

by  the  court,  and  judgment  accordingly,  per  tot  Cur.— —  S.  C.  cited  Cro.  C.  221.  aa 
agreed  by  all  the  juftices  ;  but  they  all  agreed  that  fuch  a  cuftom  for  a  copyholder  for  life  to  cut 
down  and  fell  trees  was  not  good,  and  they  there  cited  the  cafe  of  Powell  v.  Peacock  to  be  ft) 
adjudged,  and  to  be  good  law, 

7.  A  copyholder  alleges  the  euftom  to  be,  that  all  the  tenants  Supplement 
within  fuch  a  manor  in  Ejf.x,  had  ufed  to  cut  down  trees  to  re    [?  Co* 
pair  their  cop) hold  and  freehold  tenements  within  the  manor,  and  84  u   0/  * 
alfo  to  fll  their  trees  at  their  pleafure ;  and  adjudged  a  good  cites  S.  c. 
cuftom.    4  Le.  238.  pi*  382.  Pafch.  6  Jac.  C,  B.  Glafcock's  doubted  tf 

Cale»  it' was  a 

good  cu£» 
torn ;  but  the  better  opinion  of  the  Court  feemed  to  be,  that  the  cullom  was  good. 

8.  By  the  common  law  the  lord  of  the. manor  may  take 
away  trees  cut  down  by  copyholder  on  his  copyhold  land  with- 
out a  fpecial  cuftom  for  it«  Brownl*  42.  irin#  6  Jac»  in  a 
Nota. 

9.  Cujlom  for  copyholder  to  cut  trees  at  his  pleafure  is  againjl 
the  common  law,  per  Yelverton  J.  Win.  i»  Pafch.  igjac* 
C.  B#  fays  it  was  adjudged  when  Anderfon  was  Ch.  J. 

10.  It  is  a  good  cujlom ,  that  a  copyholder  in  fee  may  cut  down  3°'  245-  p'« 
trees,  and  felt  them  at  his  pleafure,  for  here  it  is  only  to  the  fo]v'e£'J£ 
prejudice  of  him  and  his  heirs,  and  when  he  hath  quaii  an  in-  tot.  Cur. 
hi;ritance  in  the  copyhold,  he  hath' fo  alfo  in  the  trees  grow-  that  fuch 
ing  thereupon,  hut  a  copyholder  for  lite  hath  but  a  particular  j^a  not00* 
eftate  in  the  land  or  in  the  trees.     It  is  againft  the  nature  of  good  for  a 
a  copyhold  eftate,  that  he  Ihould  do  acls  in  deftrudtion  of  his  copyholder 
eftate,  therefore  cuftonls  that  maintain  them  fhall  be  all  void,  ^d^hat  it 
but  not  e  converfo,  for  all  fuch  are  unreasonable  and  void,  was  load-' 
and  the  ufing  of  them  will  be  a  forfeiture.     Cro.  C*  220  pi  judged  be-  , 
7.  Trin.  7  Car.  B.  R.  Rockey  v.  Huggens.  £,?&** 

prescription 
by  the  copyholder  of  inheritance  11  good*——  Cujlom  that  every  copyhold  tenrnt  may  cut  dow* 
e$  tktir  villi  and  pleafure  is  unreafonable  and  void  ;  for  t.ien  a  tenant  at  -will  m'ght  do  it ;  fo  it  it 
for  a  copyholder  for  life  to  do  it ;  and  one  of  the  rcafon-  giv^n  is,  that  fucceedihg  copyholder 
would  not  have  wherewithal  to  maintain  the  houfc  and  the  plough,  which  plainly  ntimates  that 
a  copyholder  may  cut  timber  to  nuke  reparations >  and  the  rather,  becaufe  pcrmifjuve  wafte  ii  % 
forfiitm  in  him.  Gilb.  Treat,  of  Ten.  aag. 

S  a  Ii.  Northey 
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I?.  Northey  faid,  that  the  lord  might  cut  trees  4n  copy- 
hold by  general  cuftom  of  copyhold,  or  elfe,  if  it  were  copy- 
hold in  fee,  the  wood  could  never  be  cut,  which  would  be 
inconvenient ;  but  Holt  faid,  fure  he  cannot,  for  the  copy- 
holder has  the  fame  intereft  in  the  trees,  that  he  has  in  the 
land,  and  he  always  hath  taken  it  fo.  12  Mod.  317.  Mich* 
I  i  W.  3.  Earl  of  Kent  v.  Waters. 

12.  If  there  be  a  cuftom  for  a  copyholder  to  tale  timber  for 
reparation*  fuel  &c.  fuch  a  cuftom  is  goody  though  the  copyholder 
have  but  a  particular  e/late,  but  he  cannot  do  what  he  will  with 
the  timber.     Gilb.  Treat,  of  Ten.  223* 

•  Contra  1  j.  In  cafe  of  copyholders  of  inheritance^  it  wis  adjudged 
Ch*  C\%.  lately  in  Dom.  Proc.  that  neither  the  copyholder  without  the 
the  lord  lord,  nor  *  the  lord  without  the  copyholder,  without  a  cuftom, 
leave  fuffi-  could  cut  down  the  trees  on  the  copyhold  eftate,  and  fo  re- 
(  229  J  verfed  a  judgment  in  B.  R.  Ex  Relatione  Servient  is  Chappie 

eient  for        •     «-«- 
reparation!.  in  I727» 

Codb.  174. 

fL  239.  PaJScht  8  Jac  C.  B.  in  cafe  of  Reydon  v.  Smith. 

(R.  e.  3)    Trees.     Remedy  for  Tenants,  as  to 
Trees  cut  by  the  Lord.     And  Pleadings. 

lr.  Tret     I.  TRESPASS  was  brought  by  tenant  at  will,  according  to 

!•**»  pi.  73*        **    the  cuftom  of  the  manor  of  trees  cut ;  the  defendant 

•*•&£•    pieadcd,  Not  Guilty,  and  the  jury  found  for  the  plaintiff", 

and  he  recovered  his  damages  by  judgment,  though  it  be  another's 

f rank-tenement  \  quod   nota.     Br.  Tenant  per  Copie,  pi.  2. 

cites  2  H.  4.  12. 

2.  Copyholder  brought'  trefpafs  againfl  the  lord  for  cutting 
down  and  earring  away  his  trees  &c.  It  was  found,  that  the 
place  where  &c.  was  cuftomary  lands  held  of  defendant,  and 
that  the  trees  were  cherry  trees,  de  magnitudine  fufficiente  ejfendi 
maeremium,  and  that  the  place  Where  they  growed  was  nei- 
ther orchard  nor  garden ;  per  Cur.  the  copyholder  cannot  cut 
down  fuch  trees  which  are  not  wafle,  but  becaufe  it  appears 
not  by  the  verdidk  that  the  trees  for  which  the  action  was 
brought,  was  timber  infaclo,  but  only  de  magnitudine  effendi 
&c.  the  plaintiff  had  judgment.  Le.  272.  pi.  365.  Mich. 
25  &  26  Eliz.  C.  B.  Anon. 
Cro.  E.  3.  A 61  ion  on  the  cafe  lies  for  copyholder  againft  the  lord 

6*9*  pl»*4*  for  cutting  pollards  in  his  copyhold,  ad  damnum,  declaring 
(Lked  per  wnere  by  tne  cuftom>  the  copy  holder  ufed  to  have  the  flirowds 
Popham  and  tops  of  all  trees  flowing  and  powling  [pollingers]  within 
and  Fenncr,  the  copyhold  &c.  It  was  agreed  upon  deliberation,  and  the 
doubted^  plaintiff  had  judgment  and  writ  of  enquiry  of  damages.  Mo» 
and  Gawdy  546.  pi.  727.  Trin.  40  Eliz.  Stebbing  v.  Gofnel. 

yru  abfent. 

*  S.  C.  cited  per  Cnr.  13  Rep.  69.— —S.  C.  cited  by  Coke  Ch.  J.  a*  adjudged  upon 

demurrer.  Roll.  Rep.  196.  in  pi.  37.  Pafch.  t$  Jac.  B.  R. BrownL  197.  S.  P.  in  cafe  of 

Crogat  v.  Morris.     1      »a  firownl.  149.  S,  P.  cjtcd  by  Coke  Ch,  J.  at  adjudged  in  Whiteband's 

Cafiav 


Cafe.  Nov  1 4.  Si  P.  in  cafe  of  Crofs  v.  Abbot.— -Gilb.  Treat,  of  Ten,  495.  cites  &  C. 

•pd  lays  this  mull  be  understood  where  there  is  not  fufficient  betides. 

4.  A  copyholder  in  fee  prefcribed  to  have  the  topping  and  Brownt 
loppings  of  all  trees  for  fire-bote  and  hedge-bote,  and  the  lord  f**'afc0f* 
having  fold  the  trees,  he  brought  trefpafs  againft  the  vendee,  Swaine  v. 
and  well,  for  hereby  the  lord  deftroys  the  very  thing  in  Bcckct, 
which  the  tenant  prefcribes,  axidfuch  a  right  may   be   rood 

for  a  tenant  far  life.     Noy  14,  Mich.  3  Jac.  B.  R.  Crois  v. 
Abbot. 

5.  If  the  lord)  where  the  tenant  hath  fuch  botes,  cuts 
down  all  the  woods  and  under-woods  which  are  (landing  and 
growing  upon  the  lands,  to  prevent  the  copyholder  of  his  botes % 
he  may  have  an  action  of  trefpafs  againft  the  lord.  It  was  re- 
folved  in  Heydon  and  Smiths  Cafe.  Pafch.  8  Jac.  in  C.  B. 
Supplement  to  Co.  Comp.  Cop.  79.  f.  1 3. 

6.  A  copyholder  (hall  have  a  general  a&ion  of  trefpafs  But  this  is 
Mgainft  the  brd%  quare  claujum  fregit9  &  arborem  fuam  &c.  ?rhl3jnf 
fuccidit.   13  Rep.  68.  Pafch.  8  Jac.  C.  B.  Heydon  v.  Smith,    the  cutting 

of  the  trees  ; 
but  he  fhall  not  recover  the  value  of  the  trees,  becsufe  he  is  not  chargeable  over,  but  for  the  fpeciai 
lo&  which  he  hath,  that  is,  for  the  lois  of  the  pawnage,  and  of  the  (hadow  of  the  trees  &c 
*3  *Vp-  7°-  $•  C- 

7.  If  the  lord  cut  down  fo  many  trees  as  not  to  leave  faff-  [  230    \ 
cient  eftovers  &c.  the  copyholders  /hall  have  trefpafs,  and  the 

value  of  the  trees  in  damages,  but  if  he  leaves  fufficient  efta- 
vers,  then  he  fliall  have  trefpafs  too,  but  fhall  only  recover 
fpeciai  damages^  viz,  for  the  lofs  of  his  umbrage,  breaking 
bis  clofe,  {reading  his  grafs  &c.  per  Holt  Ch.  J.  12  Mod. 
379.  Pafch,  12W,  3.  In  Cafe  of  Aflimond  v.  Ranger. 

8.  Trefpafs  by  Uffeeof  a  copyholder  for  life  againft  the  fervant  Thelelfee 

of  the  lord  of  the  manor  for  cutting  down  trees,  held  main-  w™  le??c 

tainable  in  B,  R,  and  affirmed  in  Cam*  Scacc.  but  reverfed  in  who  had  an 

Dom.  Proc,  for  the  tenant  could  not  cut  the  trees,  and  if  be  «ft*e  by 

could  not  they  muft  rot  on  the  land ;  for  then  nobody  could.  *hc  jr?1*?111* 

%  Salk.  638.  pi.  6.  Afhmead  v.  Ranger,  3*8.  £afci,# 

ii  w.  3. 
Aflimond  v.  Ranger.  S.  C.  11    Mod.  18.  S.  C.  thus  viz.  A.  copyholder  for  life  of  a 

houfe  and  land,  that  by  the  tuflom  of  the  manor  may////  timber  for  repairs  of  the  copyhold  tene- 
ment, brings  an  action  of  trefpafs  againft  the  fervant  of  the  lor.Jt  who  entered  by  his  lord's  cosxv- 
mand,  and  cut  timber  upon  the  lands  of  the  copyholder,  by  which  the  copyholder  had  not  fuffi- 
cient to  repair  the  copyhold  tenement ;  adjudged  in  B.  R.  oy  all  the  court,  that  the  copyholder 
might  have  this  action;  which  judgment  was  afterwards  affirmed  in  the  Exchequer  Chamber  by 
all  the  judges  in  England  ;  and  now  reverfed  in  the  Houfe  of  Lords,  eleven  againft  ten. 

(R.  e,  4)     Forfeiture.     What.     And  in  what 

Cafes  relieved. 

I.  TF  a  copyholder  for  life  cuts  down  timber  trees,  it  is  a  forfei- 
*  ture  of  his  copyhold ;  and  fo  it  was  adjudged  in  Bel- 
field  and  Adam's  Case;  but  if  copyholder  makes  a  leaft 
for  years,  and  the  Uffu  cuts  down  timber  trees,  or  commas  other 

S  3  wafte 
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wafte  upon  the  copyhold  lands,  the  lord  cannot  enter  upon 

the  land  for  a  forfeiture,  but  in  fuch  cafe  the  lord  is  put  t& 

tois  a 61  ion  upon  the  cafe  againji  the  wrong-doer*     Supplement 

to  Co,  Com  p.  Cop.  76.  f.  10.  cites  Winch.  62. 

Cilb.  Treat.       2.  If unaer  IJJee  for  years  of  copyholder  cuts  down  timber,  it 

°[  rc"itet     fhall  not  be  a  forfeiture  of  the  copyholderVeftate ;  per  Cur# 

S.C.  Sty.  2J3,  234..  Mich,  1650.  on  *  Trial  in  B,  R.  Cage  v. 

Dod 
Gilb.  Treat.  jf  The  lord  grants  the  copyholder  a  licence  to  fell,  and  after- 
ateciua  war(k»  before  the  trees  are  felh d9  the  lord  grants  away  the  manor  % 
S.C.  tmt  though  the  licence  be  now  determined  and  repealed,  yet  the 
the  grant  cutting  is  no  forfeiture;  per  Twifden  1,  Keb,  25.  pi.  74.  Pafch. 
determine.         L  B  R>  Munifas  v.  Baker. 

the  licence ;      3 
for  the  li- 
cence i*  only  a  difpenfat  ion  of  the  forfeiture,  and  gives  no  property ;  but  the  property  being 
transferred  to  another  before  the  felling,  there  mull  be  a  new  licence  to  fell,  becaufe  he  ia  not 
party*  nor  privy  to  it ;  but  if  the  leilce  fell  timber  after  fuch  an  alienation  of  the  manor,  it  is  nft 
forfeiture ;  fed  quere. 

Gilb.  Treat.  *•  Though  a  li:ence  by  lejfee  for  years  of  a  manor  to  a  copy- 
df Ten.  281.  holder  to  fell  timber  be  good  againft  himfelf,  yet  it  is  void 
md\hat  die  aga'n^  lne  'cfl°r>  becaufe  the  licence  is  derived  out  of  the 
leiforcan-  intereft,  and  fo  can  be  of  no  greater  extent  than  that,  and 
not  take       the  aflignee  of  leflee  may  take  advantage  of  it;  per  Twif- 

ofthefoT-  den-  Keb*  *5>  26'  P1*  74-  Pafch-  »3Car.  2.  B.  R.  Munifas 
future;  for  v.  Baker. 

thereby  the 

letfce  of  the  manor  would  lofe  the  fervicetof  his  tenant :  for  he  is  the  lord  of  whom  the  copy* 
holder  holds,  and  therefore  he  mud  uke  advantages  of  forfeitures,  if  any  body  can,  which  in 
this  ca  e  he  cannot  do  becaufe  of  his  licence ;  but  then,  when  *his  intereil  is  determined,  fince 
there  is  a  prejudice  done  to  the  inheritance  of  the  manor,  it  feems  the  leflbr  may  take  advantage 
of  the  forfeiture,  for  the  licence  determines  by  the  expiration  of  the  years. 

l**V    ] 

5.  A  forfeiture  of  a  copyhold  by  felling  of  timber  relieved 
in  equity  after  a  trial  directed  on  an  iffue  at  law,  whether  the 
fuppoled  wafle  was  wilful  or  not,  and  found  that  it  was  not, 
Chan.  Cafes  95.  Pafch.  19  Car.  2.  Porter  v.  Bp.  of  Worcefter 
&  al. 

(S.  c)     Trufts.    What  fhall  be  faid  tq  he  a  Truft 
pf  Copyholds.     And  Cafes  concerning  them. 

j,  A  Purchafed  a  copyhold  in  the  names  of  J.  S.  and  J.  M 
'**•  in  truft  for  A.  A.  being  a  villain,  J.  S  furrendered 
his  moiety  to  the  ufe  of  his  own  fon.  J,  N.  died  feifed.  The 
fon  of  J  S,  and  the  heir  of  J,  N.  fold  the  copyhold  to  C.  for 
100 1.  C.  had  no  notice  of  the  truft,  and  the  copyhold  was 
worth  15c  1,  It  was  decreed  by  Egerton  Lord  K  that  A. 
fliould  recover  the  50I.  only  of  J.  :%  (not  the  fon  of  J.  S* 
who  was  no  purty  to  the  fuit)  and  the  heir  of  J.  N.  and  that 
C.  fhould  hold  in  peace;  but  if  notice  had  been  proved  in  C. 
A.  ihould  have  had  the  land,  and  no  recornpence  for  tbetw- 

value 
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ttt/w  was  given,  becaufe  there  was  no  fraud.     Mo.  552.  pi, 
745.  Pafch.  41  Eliz,  in  Chanc.  Robes  v.  Bent  and  Cock. 

2.  A.  took  a  copyhold  eftate  in  reverfion  for  three  lives,  and 
the  copy  was  to  D.  E.  and  J,  S.fucceftivelyy  and  the  entry  was 
D.  dat  domino  pro  fine  4/,  By  the  cuftom  of  the  martor  the 
firft  taker  may  bar  the  remainder.  D.  and  E.  died.  J.  S. 
was  admitted;  the  copyhold  was  decreed  to  the  plaintiff,  Who 
was  heir  and  executor  to  D.  For  per  Finch.  Ch.  though  A. 
paid  the  fine,  yet  when  by  con  fen  t  D.  was  made  purchaser  by 
the  copy,  it  fliall  be  taken  all  one  as  if  D.  had  paid  it,  and  fo 
all  the  eftates  in  remainder  (hall  be  intended  as  in  truft  for 
D.  and  {he  may  difpofe  of  them,  Chf  Cafes  310,  Hill.  30  65 
31  Car.  2.  Clark  v,  Danvers. 

3.  A  copyholder  furrendered  to  J»S.  and  his  heirs,  and  de- 
clared by  parol  that  his  wife  (hould  have  it  if  (he  furvived  him. 
and  if  both  died  it  fhould  be  fold,  and  the  money  divided 
equally  among  the  plaintiffs.  He  afterwards  made  a  will, 
in  which  he  took  no  notice  of  this  copyhold,  and  he  and  his, 
wife  died  foon  after,  The  bill  was  to  have  execution  of  the 
truft j  and  the  defendant  was  heir  at  law,  and  it  was  decree;!, 
that  where  a  furrender  is  made  to  a  ftranger  and  his  heirs,  he 
is  but  a  truftee  for  the  heir  at  law.    N,  Ch.  R.  190.  Mich. 

169 1 .  Chew  v.  Chew. 

4.  A  copyhold  is  granted  to  three  for  their  lives  fuccefjive, 
but  no  cuftom  within  the  manor  that  the  firft  taker  may  difpofe  h*.z* 
of  the  eftate.  The  two  firft  lives  died.  The  Court  would 
not  decree  the  remaining  life  to  be  a  truft  for  the  firft  taker, 
and  to  go  to  his  executor  or  adminiftrator,  as  had  been  done 
in  other  cafes,  where  there  had  been  fuch  a  cuftom,  and  th« 
rather  in  the  principal  cafe,  becaufe  the  former  copy  was  to 
J.  S.  the  father  of  the  firft  taker  and  to  the  firft  taker,  and 
the  furrender  on  which  the  prefent  copy  was  taken,  was  by 
them  both,  fub  conditione  that  the  lord  make  a  new  grant  for 
three  lives  pr out ,  and  it  is  dant  domino  de  fine  &c.  fo  that  the 
eftate  moved  from  the  father  rather  than  the  now  firft  taker; 

but  it  was  agreed  per  Cur.  that  if  it  had  been  a  truft  it  fhould  [    x$\  } 
go  to  the  adminiftrator,  though  it  was  an  eftate  for  lives  and 
whether  freehold  or  copyhold.     2  Vern.  264.  pi.  249.  Pafch. 

1692.  Ruddle  v.  Ruddle., 

5.  Held  by  the  Lords  Commiffioners,  that  if  a  copyholder 
pur  chafes  a  copyhold  for  three  lives,  and  puts  in  his  own  life  and 
two  others,  babend.  fuccejfive  jecundum  'confuetudinem  manerii,  if 

the  firft  taker  taid  the  money,  the  other  two  are  but  in  the  N 

nature  of  truuees  for  him,  and  he  may  difpofe  of  the  eftate 
in  equity,  although  it  be  in  a  manor  where  there  is  no  cuftom 
for  the  firft  taker  to  difpofe,  unlefs  it  {hall  appear  that  the  other 
two  KVes  were  put  upon  feme  confideration,  or  in  purfuance 
of  fome  agreement  See.  ~a  Freem.  Rep.  123.  Pafch.  1692. 
Anon. 

6.  A.  was  tenant  in  tail  of  the  truft  of  a  copyholder  with 
remainder  over,  and  truftees  refufing  to  furrender  the  legal 
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33*  ttOPpftOft* 

eftate  to  rum,  he  brought  his  bill  to  enforce  them,  and  pend« 
ing  the  fuit,  he  offered  at  the  lord's  court  to  furrender,  but 
was  refufed,  becaufe  he  had  no{  the  legal  eftate.  A.  by  will 
gave  the  eftate  to  bis  wife.  Cowper  K.  decreed  the  eftate  to 
go  according  to  the  will,  conceiving  what  A.  had  done,  and 
endeavoured  to  do,  was  fufficient  to  bar  the  entail  of  a  truftf 
and  that  where  there  is  no  particular  method  in  the  lord's 
court  for  barring  entails,  a  general  or  common  furrender  is 
fufficient,  even  where  the  entail  is  of  a  legal  eftate.  2  Vera, 
583.  pK  525.  Hill.  1706.  Otway  y.  Hudlon  Mills  &  al. 

(T.  e) .   Ufes  limited.     How  conftrucd. 

do.  B.        1.   A     Copyholder  for  years  or  life  furrendered  to  the  ufeofB* 

Sm'ad'o?-'  and  his  heirs  for  evcr'     T1^e  BiflloP  of  W-  who  wa* 

uliur  i^L   the  lord  of  the  manor,  confented  to  the  furrender.     The  fur- 

Goidfl>.  render  i?  good,  and  the  ufe  void.  Mo.  352.pl.  474.  Hill* 
s^/but*3'  *6  Eliz-  ^ortman  v.  Willis.  ^  "  * 

not  S  P. 

3Saik.  206.  2.  A  copyhold  eftate  was  furrendered  to  the  ufe  of  A.  B.  and 
pL  13.S.C.  C.  and' the  heir sy  equally  to  be  divided  between  them  and  the  heiri 
h  Id  He-  refpiflively.  Turton  and  Gould  Juftices  held  this  an  eftate  in 
cordingly.  common,  but  Holt  Ch.  J.  held  it  a  jointenancy  ;  but  judg~ 
— is  Mod.  ment  was  given  according  to  the  opinion  of  Turton  and 
l*thSth^'    Gould,     1  Salk.  391.  pi.  3.  Hill.  12  W.  3.  B.  R.  Filher  v, 

arguments     Wigg. 

of  the 

court  and  judgment  accordingly.— —Lord  Raym.  Rep.  6as.$.  C.  with  the  arguments  of 

the  judges  at  large,  and  judgment  given  that  it  wa  a  tenancy  in  common,  contra  to  the  opinion  of 

Holt  Ch.  J«—  Comyns's  Rep.  88.  S. I  C.  adjudged  accordingly. 

a  Lord  3.  A  limitation  of  ufes  of  a  copyhold  furrender  muftbe 

*aycm's  c    conjlrued  by  the  fame  rule,  and  in  the  fame  manner  as  if  it 

&s.  p.  by    were  a  limitation  in  a  deed,  or  any  other  conveyance  at  com* 

Gould.  J.     mon  law,  and  the  intent  of  a  party  i?  not  fufficient  as  in  a 

will,  for  32  H.  8.  I.  leaves  the  teftator  at  liberty  to  exprefs 

his  intent  as  he  pleafes,  but  the  common  law  ties  up  con* 

yeyances  to  fet-  forms,  and  fet-words  5  per  tot.  Cur.     %  Salk* 

621.  pi.  3.  Pafch.  4  Ann.  B.  R.  Idle  v.  Coke, 

[233  ]  (U.  c)    Pleadings. 

I.  TNtrefpafs,  the  bed  opinion  was,  that  it  does  not  lie  in 
*  cuftom  for  tenant  at  will  to  him  and  his  heirs,  accord- 
ing to  the  cuftom  of  a  manor  of  a  bifhop,  to  fay  that  the 
cu/iom  is9  that  if  the  bijhop  dies*  that  he  Jhall  be  tenant  to  the 
king  during  bis  life9  and  after  to  his  fucceffor ;  for  it  does  not 
lie  properly  in  cuftom  ;  and  alio,  per  Fulthorp  J.  the  plead- 
ing is  not  good ;  for  he  who  pleads  cuftom,  Jhall  fay*  thatthe 
vill  is  an  ancient  villy  or  borough,  and  then  to  proceed  ;  for,  ? 

new 


|iew  vill  capnot  have  cuftom.    Br.  Cuftpms,  pi.  25.  cite? 
£iH,6.  36,  37. 

2.  The  tenant  for  life  by  copy  Jball  fay  in  pleading,  that 
be  is  feifed  in  his  demefnes  as  of  frank 'tenement  according  to  the 
iuftcm  if  the  manor  &c.  Br*  Pleadings,  pi.  114.  cite§  21  E.  4, 
80. 

3.  Every  admittance,  as  well  upon  a  defcent  as  furrender, 
may  he  pleaded  as  a  grant  to  avoid  the  inconvenience  which 
would  follow,  if  the  copvholder  fhould  be  forced  in  pleading 
to  fhew  the  firft  grant,  lor  that  was  either  before  the  time  of 
memory,  and  fo  not  pleadable,  or  within  the  time  of  memory^ 
and  then  the  cuftom  fails.  4  Rep;  22.  b.  Mich,  23  &  24  Eliz. 
$rown's  Cafe. 

4*  So  be  may  allege  the  admittance  of  his  ancejlor  as  a  grant, 
and  fhew  the  defcent  to  him,  and  that  he,  entered  v?ithout  jbewing 
any  admittance  ofhimfelf.    4  Rep.  22.  b. 

5.  But  he  cannot  plead  that  his  father  was  feifed  in  fee  at  the 
will  of  the  lord  by  copy  of  court  roll,  of  fuch  a  "manor,  accord' 
ing  to  the  cuftom  of  the  manor,  and  that  be  died  feifed ',  and  it 
defended  to  him ;  for  in  truth  his  intereft,  in  judgment  of 
law,  is  but  a  particular  intereft  at  will.    4  Rep.' 22.  h, 

6.  Lands  are  granted  by  copy,  which  were  never  fo  granted  be-  Supplement 
fore,  and  the  iffue  is,  whether  the  lord  granted  by  copy  of  court-  *J  °^ 

roll  fecundum  etnfuetudinem  manerii?  It  was  held  per  tot.  Cur.  ^."^g.^ 
that  the  jury  muft  find  that  dominus  non  conceffit,  for  though  $,c. 
de  fadto  dominus  conceffit  per  copiam  &c.  yet  it  was  riot 
fecundum  cohfuetudinem  manerii ;  for  the  faid  land  was  not 
cuftomary  or  demisable ;  for  the  cuftom  had  not  taken  hold 
of  it.  Le.  55.  pi.  70.  Pafchi.  29  Eliz.  C.  B.  Kemp  v. 
Carter. 

7.  If  one  pleads  a  feiftn  of  a  copyholder  in  fee,  and  claims 
under  him,  be  muft  Jhew  of  whofe  grant,  as  lie  ought  to  do  of 
any  other  particular  eftate;  but  if  he  fhew  the  admittance  of 
the  loft  heir,  which  is  in  nature  of  a  grant,  and  may  be  pleaded 
as  fuch,  it  is  fufficient.  Cro.  J.  103.  pi.  37.  Mich.  3  Jac, 
"B«  R.  Piftor  v.  Hemling. 

8.  The  plaintiff  fliewed  in  his  replication,  quod feifttus  fuit  Roll.  Rep. 
in dominico ut de  feodo  fecundum confuetudinem  manerii  de  Ramef-  ^iniv5* 
den,  of  the  houfe,  and  de  una  virgata  terra  nativa,  and  does  Yekoa, 
not  fhew,  that  the  fame  was  cuftomary  land.     The  Court  agreed  s.  C.but 
they  could  not  intend  thjs  to  be  copyhold  land,  but  that  he  ^o^clowSr 
ought  to  have  alleged  exprefsly,  that  thit  was  held  by  copy,  or  to  appear, 
have  fhewed  fome  fuch  matter.    3  Bulft.  230.  Mich.  14  Jac. 

Elkin  v.  Waftell. 

9.  In  trefpafs,  the  defendant  juftified  becaufe  it  was  the 
freehold  of  J.  S.  and  that  he  entered  by  his  command.  The 
plaintiff  replied,  that  the  land  was  cuftomary  land,  whereof 
J.  S.  is  feifed  in  fee  &c.  and  demifeable  at  will  in  fee,  and 
that  y*  N.  was  feifed  in  fee  by  copy  at  the  will  of  the  lord  accord- 
ing to  the  cuftom  &c.  and  died  feifed  ;  and  that  it  defcended  to 
two  daughters,  as  heirs  of  J.  N.  and  that  at  fuch  a  court 

dominus 
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dominus  conceffit  eis  extra  manus  fuas  &c.  habend  &c*  t<l 
them  and  their  heirs,  whereby  they  were  feifed  in  fee,  and 
demifed  to  the  plaintiff  for  years.  The  Court  held,  that  the 
plaintiff*  had  not  made  a  good  title,  becaufe  none  can  entitU 
himfelf  to  a  copyk  old  without  Jbewing  a  grant  thereof ^  aud  here 
he  only  /hewing  that  fuch  a  one  was  feifed  in  fee  without 
ihe wing  the  grant  thereof,  it  was  not  good.  Cro.  C.  190.  pi. 
19*.  Patch.  6  Car.  B.  R.  Sheppard's  Cafe. 

10.  In  trefpafs  for  taking  and  impounding  his  cattle  $  the 
defendant  pleaded,  that  at  the  time  of  the  fuppojed  trefpafs  &c.  be 
was  filed  of  fever  al  lands,  pawcel  of  the  Manor  of  M*  whereof 
the  jaia  elf  called  L.  is  and  was  parcel  &c.  Ut  de  flatu  cuflo- 
mario  bared, tat'o,  defcendible from  ancefior  to  heir  &V.  according 
to  the  cu/hm  of  the  fa  id  manor,  and  tojuftifiss  damage  feaf ant. 
Upon  a  demurrer  it  was  in  fitted  for  the  defendant,  that  it 
did  not  appear  by  the  plea  that  L.  was  parcel  of  the  land 
of  which  the  defendant  was  feifed,  but  parcel  of  the  manor; 
for  the  word  (whereof)  being  a  relative \  refers  ad  proxinwm 
antecedent,  which  is  the  manor.  And  it  is  (aid,  that  he  was 
feifed  de  ftatu  haereditario  defcendible  &c.  but  does  not  (hew 
of  whofe  grant;  for  though  it  may  not  appear  who  was  the 
firit  grantee,  it  being  fo  long  fince  the  copyhold  was  granted, 
yet  the  admittance  of  an  heir  upon  a  furrender  or  defcent 
amounts  to  a  grant,  and  ought  to  be  fo  pleaded.  The  Court 
were  of  opinion,  that  where  jeifin  in  fee  is  pleaded  of  a  copyhold 
eft  ate  by  way  of  juflifying  an  ojfflnce,  with  which  the  defendant 
is  charged,  be  mujl  ft  out  the  commencement  of  his  ejlate,  and 
therefore  the  plea  had  judgment,  4  Mod.  346.  Mich.  6  W, 
£c  M.  in  B.  R,  Robinfon  v.  Smith. 
ta.  Rayt*,  11.  In  eje&ment  the  defendant  pleaded,  that  the  lands 
Rep.  43.  were  held  of  the  Manor  of  D.  which  is  ancient  demefne,, 
Bade%V"c.  *  ne  p'aintiff  replied,  and  confefled,  that  the  lands  were  held 
held  by  3  off.  S.  ut  de  manerio,  de  D9  &c.  which  is  ancient  demefne,  but 
luilices,        t]Jut  jfa  \Qn^s  cre  ccpyhoU  lands,  parcel  of  the  [aid  manor.     The 

l"ecoiitra.  defendant  rejoined  ex  quo  &c.     The  plaintiff  acknowledged 
the  lands  to  be  ancient  demefne;  it  is  not  material  whether 
they  are  copyhold  or  frank-free.     Adjudged,  that  the  repli- 
cation was  repugnant,  becaufe  land  held  ut  de  manerio  mujl  be 
frank  free ;  for  copyhold  lands  are  parcel  of  the  manor  itfelf,  and 
cannot  be  held  ut  de  manerio;  therefore  to  fay  that  they  are  held 
ut  de  manerio,  and  yet  they  are  copyhold  is  repugnant,  but 
the  rejoinder  is  ill ;  for  if  they  are  copyhold  lands,  then  an 
ejeftment  lies,  becaufe  a  writ  of  right  will  not,  by  reafon  of 
the  bafenefs  of  the  nature  of  copyholds,     i  Salk.  185.  pi.  4* 
7  W.  3.  C.  B.  Brittle  v.  Dade. 
iSalk  ^4.       ,2*  ^afe  &c»  f°r  diflurbing  a  copyholder  in  the  enjoying  his 
pi.  ,5.  hill,    common  appertaining   to  his  mefluage,  in  which  the  plaintiff 
\A$CBiji"  f'tf0*^*  l^at  h*  was  feifed  of  an  houje,  and  10  acres  of  land  in 
erroi  ofth«  N.  parcel  of  the  Manor  of  IV.  by  copy  of  courUroll  in  feey  accord- 
judgment      ing  to  the  cuftom  of  the  J  aid  manor  (but  did  not  fay  fecundum  con- 
C^^hdA  fu*tudinim  manerii  ad  voluntatem  do  mini  )y  and  that  the  plaintiff 


1 
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trf  tenens  cuftumarius  had  right  of  common  in  TFqrmhes%  but  was  ^no^f 
difturbed.  Upon  Not-Guilty  pleaded,  the  plaintiff  had  a  ver-  afterverdiflT 
dicSfc,  but  the  judgment  was  arretted  in.  C.  B.  because  thofe  ^^fpj^. 
words  were  admitted,  though  the  verdicl  had  found  the  cuftom  tiff  muft 
of  the  manor,  and  that  the  lands  were  parcel  thereof.  Nell,  betaken  to 
Abr.  525,  526.  pi.  9.  cites  1  Lutw.  126.  Mich.  10  W.  3.  ^SKL 
Crowther  v.  Oldfeild.  md not* 

freehold 
eftate,  becaufc  it  it  botlj  laid  and  found,  that  the  tenements  were  parcel  of  the  manor,  and  that 
by  cuftom  the  plaintiff  ut  tenens  cufto  mar.  has  common,  all  which  is  utterly  impoihble,  unlet* 
the  tenement  was  copyhold,  and  therefore  mull  be  fuppofed,  though  the  words  (ad  voluntatexai 
dewnini)  were  omitted ;  and  the  judgment  was  rcverfed  after  great  jielibcration. 

t  235  3 

13.  In  pleading  a  title  to  a  copyhold  eftate,  it  is  fufficient  to  a  Lord 
Jhew  a  %rant  from  the  lord,  but  in  cafe  of  a  cuftomary  freehold,  kaym. 

it  is  not  enough  to  fay  that  the  lord  granted  it,  or  that  A.  ff^bsjcl 
fur  rendered  to  the  lord,  and  he  granted  ;  but  it  muft  be  Jhewn,  by  Holt  Ch. 
that  the  fur  Tenderer  was  jeifed  in  fee,  and  fur  rendered  to  the  lord,  J«—  3  $*&• 
and  he  granted.     }  Salk.  365.  Hill.  4  Ann.  B.  R.  Crouther  $Vfr* 
v.  Oldfeild.    '  x  5.  P."  dot* 

not  appear* 
>  Lutw  1*5,  ia6.  5.  C.  but  S.  P.  does  not  appear.  ■      ■   6  Mod.  19.  S.  C.  but  S.  1\ 

does  not  clearly  appear. 

14.  In  cafe  for  inclofing  his  common;  the  plaintiff  <fa£?r a/,  that  3Salk  19. 
hi  was  feijed  in  fee  by  copy  of  court  rall%  according  to  the  cuftom  of  Hill,  a  Ann* 
the  manor,  but  without  faying  ad  vo/untatcm  domini;  though  it  fLf'^;* 
be  not  good  pleading,  was  yet  held  good  after  a  verdicl ;  for  declaration 
Unlefs  the  lands  were  copyhold,  it  is  irnpoffible  the  finding  was  held  ill 
could  be  true;  per  Holt  Ch.  J.   2  Lord  Raym.  Rep.  1231.  ^e?whkh 
Hill.  4  Ann.»  Crowther  v.  Old  field.  had  found 

it  to  be  paw 
eel  of  the  manor,  as  the  plaintiff  had  fet  forth  in  his  declaration,  bec**^  the  words  ad  volunta* 
tern  domini  being  left  out,  it  does  not  appear  to  be  copyhold ;  fo  taking  it  to  be  freehold* 
and  not  copyhold,  then  the  prefcription  mould  be  by  a  que  eftate  at  common  Jaw  in  his  own 
name,  and  not  in  the  name  of  the  lord.  1  Salk.  364.  pi.  5.  Hill.  4  Ann.  B.  R.  the  S.  G» 

held  well  after  a  verdict,  becaufc  the  lands  were  alledged  to  be  parcel  of  the  manor,  and  fo  re* 

verfed  a  judgment  in  C.  B. 6  Mod.  19.  S.  C.  the  whole  Court  was  clear  to  affirm  the  judg* 

meat,  but  at  the  importunity  of  counfel,  they  gave  leave  to  fpeak  to  it  again,  ct  adjozaapir. 

I C.  In  trefpafs,  for  breaking  and  entering  his  clofe,  the  de- 
fendant pleaded,  that  the  Earl  of  Suffix  wasfeifed  in  fee  of  the 
Manor  ofG*  of  which  one  meffuage  and  40  acres  of  pafture  lands 
were  parcel  and  dimiffa  and  dimij/ibilia  in  fee+  by  copy  of  court* 
roll  ad  voluntatem  domini,  according  to  the  cuftom  of  the  faid 
manor,  and  defcendible,  and  which  do  defcend  from  anteftor  to 
heir j  in  a  courfe  of  fuccefJion%  called  tenant  right  &c.  then  he 
fet  s  forth  a  grant  of  the  premiffes  to  him  and  his  heirs  by  copy  of 
court-roll^  and  a  cuftom  for  every  copyholder  of  the  manor  to  have 
common  in  the  fajd  pafture  land,  and  fo  juftifies  the  entering  and 
chafing  the  plaintiff7 s  cattle  dama%e-feafant ;  and  upon  a  fpecial 
demurrer*  the  plaintiff  (hewed  the  caufe,  that  this  plea  was 
repugnant  and  contradictory  in  itfelf,  becaufe  the  defendant 
had  pleaded,  that  the  premiffes  were,  time  out  of  mind,  dimiffa 
JS  dim'tjfibilia,  by  copy  of  court-roll,  and  yet }  that  they  were  - 

defcendible 
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defcendible  from  anceflor  to  heir,  which  is  repugnant  ?nd  abfurcf, 
and  for  this  reafon  the  plaintiff  had  judgment.  Nelf.  Abr.526, 

51.  it.  cites  2  Lutw,  1324,  [Trin,  2  Jac]    Hutchinfbn  v. 
ackfon. 

pft^W-*)     *  Wills  of  Copy  holds.     Good.     And 

what  Words  in  Will  extend  to  Copyholds, 

whejre  Teftator  held  Freehold  and  Copyhold, 

« 

If  A     Seifed  of  a  copyhold  of  the  nature  of  Borough-Eng- 
***    lifti  furrendered  it  to  the  ufe  of  his  will,  and  by  his 
will  cevifed  the  larid  to  his  eldeft  fon,  upon  condition  to  pay  10/, 
to  his  younreft  fon,  and  afterwards  the  youngeft  fon  entered 
for  n?n-payment,  and  adjudged  lawful ;  cited  per  Clench  J. 
Gold(b.  154.  Hill.  ^Eliz.  as  Wilcock's  Cafe. 
C  ?3$   ]      3*  A.  feifed  of  a  copyhold  furrendered  it  to  the  ufe  of  his 
will,  and  devifed  it  ttbis  t!deji  fqny  paying  his  debts,  and  100L 
to  his  filler  when  of  age,  but  if  he  fajled  to  pay  it,  then  flie 
was  to  have  Jo  much  of  the  eftate  as  would  amount  to  the  value  ^ 
She  came  of  age,  but  the  fon  refufed  to  pay  her,  whereupon 
the  homage  allotted  to  her  as  much  of  the  land  as  they  ad- 
judged thp  v^lue  pf  100I.  but  the  fon,  being  admitted,  re* 
fufed  to  fumnder  the  fame.     Decreed  to  pay  the  allotment  or 
furrender  according  to  the  ufe  declared  in  the  will,    N.  Cb,« 
JL  24,  8  Car.  i,  Marfton  v.  Marfton. 
Chan.  Cafei      3*  Put  chafer  of  a  copyhold  after  a  furrender  made  to  him, 
39.  Davie  v.  before  admittance^  died9  and  by  ytill  devifed  to  one  who  wa$ 

f^^thc^  then  k's  ^elr  at  'aw  »  'tit  ^ls  w*k>  w^10  was  ^en  w't'1  ch^» 
Coy rt  held    was  after  delivered  pf  a  daughter }  the  devifee  thinking  the 

it  clear  devife  void  fuffered  the  daughter  to  be  admitted,  and  rented 

eopvhoida  *^*  copyhold  of  her  for  20  yean,  and  paid  the  rent*  and  then 

fo  agreed  brought  his  bill  as  devifee ;  per  Cur.  had  he  come  in  time  he 

for  did  might  have  had  a  decree,  but  after  20  years>  and  paying  of  rent 

fhcf'wuT-      *°  lon8»  *l  ls  to°  ,ate*    N.  Ch.  Rep.  76.  Mich.  13  Car.  2% 
for  that'      Dai  re  v.  Beverfham, 

the  pur- 
chafer  had  an  equity  to  recover  the  land,  and  the  vendor  ftood  trufted  for  the  purehafer,  and 
aihe  (hould  appoint  till  a  conveyance  executed,  but  that  t,he  plaintiff  came  too  late  3 

Chan.  Rep.  4.  S.  C— S.  C.  cited  9  Mod.  75. 

The  copy-  ^,  A.  had  freehold  and  acpyhold  land,  and  makes  his  will 

pafaby'the  ,n  t*ie"5  woralSj  I  give  all  my  eftate  of  what  kind  focver^  not  be- 

-will  (if  a  fore  mentioned  by  me9  to  my  wifey  whom  I  make  my  executrix ; 

furrender  and  it  was  held  the  copyhold  land  did  pafs,  not  by  force  of 

thou£h\he  *ke  wor(k  alone,  but  becaufe  it  appeared  that  he  had  made  a 

will  talses  furrender  of  the  copyhold  eftate  before  to  the  ufe  of  his  will, 

no  notice  J2  Mod.  504.  cites 'Mich.  32  Car.  2.  Rot.  473.  in  Cafe  of 

jenderrd, 

See  Cary's  Rep.  Hill.  1  Jac  Manwood's  Cafe. 

5.  w. 
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$.  W.  B.  RaSter  of  D.  in  E.  ly  will  in  writings  attiJeJ  by 
three  witnejfes  y  devifed  to  his  wife  a  lOpyhoU  ejlate  en  Ealing  ; 
afterwards  the  tejlator,  on  the  day  of  his  death)  direcled  his 
nephew  to  obliterate  fomt  devifes,  but  nothing  as  to  the  copyhold 
devifed  to  his  wife,  and  then  caufed  a  memorandum  to  be  wrote 
that  he  had  examined,  per u fed  and  approved  of  the  will  as  fo  ob- 
literated and  altered  by  his  nephew  in  his  prcknce^but  did  not 
republijb  it  in  the  prefence  of  three  witnefles,  but  directed  his 
nephew  to  carry  it  to  Mr.  Eldredy  to  have  it  wrote  out  fair,  but 
before  it  wis  brought  back,  became  delirious.  Held  to  be  a  good 
will,  and  the  truftees  decreed  to  furrender  accordingly* 
a  Vern.  498.  pi.  449.  1705.  Pafch.  1705.  Burkitt  v.  Bur- 
Jcitt. 

6.  A.  furrenders  copyhold  land  to  the  ufe  of  his  will,  and  2  Vera.  597- 
then  makes  his  will  in  writing,  and  devifes  his  freehold  and  Mich*  1*707. 
copyhold  to  charitable  ufes.     The  will  was  all  written  with  Attorney 
his  own  hand,  but  had  no  witnejfes  to  it.     A.  made  a  codicil,  !fencraiv£ 
reciting  the  will,  and  this  4  witnejfes  to  it.     It  was  urged,  but?.*?*  a* 
and  not  denied,  that  doubtlefs  the  copyhold  was  well  devifed,  to  the  copy- 
for  that  pafled  by  the  furrender,  and  not  by  the  will ;  but  hold  docs 
Lord  Cowper  decreed  the  will  was  not  good  to  pafs  the  free-  ^£*$Sl* 
hold,  and  not  being  good  as  a  will,  it  could  not  operate  as  ofacopy- 
an  appointment.     Ch.  Prec.  270.  Mich*  1708.    Attorney  hold  tcn"|t 
General  for  Sidney  College  v.  Bains.  even  by  o'ae 

wimefi  is 
f  uificient  to  declare  the  ufei  of  a  furrender  made  by  him,  and  it  falls  within  the  rcafon  of  cafes 
cited,  that  the  party  is  in  by  the  furrender,  and  not  by  the  will,  and  the  rcafon  equally  holds  to  rive 
a  rood  title  under  the  furrender,  though  the  will  is  not  attefted  by  any  witnefles  at  all,  but  fuch 
will  mull  be  in  writing,  and  then  its  being  figned  by  the  party  is  fufficient ;  and  it  is  the  fame 
cafe  of  a  truft  of  a  copyhold,  where  the  teftator  could  not  make  a  furrender  of  it,  r  -i 

though  it  was  obje&ed  that  this  differs  from  the  former  cafe,  where  a  furrender  is  L  *57  J 
made  of  a  copyhold  eflatc  to  the  ufe  of  a  will,  by  rcafon  that  there  the' party  is  in  by  the  fur* 
render,  whereas  here  the  truft  pa  Acs  merely  by  the  will,  and  that  therefore  the  will  ought  to  have 
had  the  three  witnefles;  but  Lord  Chancellor's  opinion  was,  that  this  point  muft  be  fo  deter* 
mined  in  cafe  of  truft,  and  if  fuch  atteflation  is  not  neceffary  where  the  copyhold  is  not  in  truft, 
it  mult  consequently  be  the  fame  where  it  is  in  truft;  and  in  this  cafe  equity  follows  the  law, 
and  that  this  court  ts  never  more  drift  in  requiring  c  remonies  to  pafs  the  truft  of  an  eftate, 
than  it  is  to  pais  the  legal  intcreft  in  it.  Barnard.  Chan.  Rep.  12,  13.  Pafch*  1740.  TuflncU 
v.  Page. 

7.  A.  feifed  of  freehold  and  copyhold  devifed  ell  bis  real 
ejlate  for  payment  of  his  debts ,  but  had  not  furrendered  the 
fame  to  the  ufe  of  his  laft  will.  Lord  C.  Parker  was  of 
opinion,  that  if  the  freehold  eftate  was  not  fufficient  to  pay 
the  debts,  the  copyhold  ihould  come  in  aid,  and  directed  the 
mailer  to  fee  if  the  freehold  was  fufficient  without  the  copy- 
hold.     Wms's  Rep.  443.  Trin.  17 18.  Drake  v.  Robinfon. 

8.  But  in  cafe  of  fuch  devife  by  the  father,  where  he  left 
no  debts j  and  the  copyhold  being  Borough- Englijh,  defcended  to  the 
youngeji  fon9  and  there  being  3  fons,  Lord  C.  Parker  faid,  that 
though  with  regard  to  creditors  the  copyhold  would  be  liable, 
yet  as  between  the  fons  it  would  be  a  doubtful  cafe*  Wms's 
Rep,  444.  Trin.  1718.  Drake  v.  Robinfon. 

9»  A  devife  of  all  his  ejlate  whatfoever  comprehends  all  that 
a  man  has,  real  or  perfonal,  and  when  there  is  a  furrender  to 

the 
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the  ufes  of  his  will,  a  copyhold  eftate  will  fall  under  the  famd 
conftrudion.    Comyns's  Rep.  337.  Pafch  6  Geo.  1.  C.  B. 
Scott  v.  Alberry* 
•Arg.9.  10.  By  a  devife  of  *  all  his  lands  >  copyholds,  furrendered 

kod. 75-.     to  theuleof  a  will,  will  pafs;  and  fo  it  will  by  the  words  \y 
Sa'dfhlm   al^  */J  rea^  a»d  perfonal  eft  ate ;  admitted,  9  Mod.  7 ;.  Mich*  10. 
s.P.feChanl  Geo,  in  Cafe  of  Acherley  v.  Vernon. 
Rep.  59. 

— }  A.  contracted  for  purchafc  of  lands,  freehold  and  copyhold.  It  was  adjudged,  that  by  a 
devife  of  real  eftate,  thofe  copyhold*  would  pais  in  equity ;  Arg.  9  Mtfd.  75*  cites  the  Cafe  of 
Woodyexv.  Greenhill. 

1 1.  A  furrender  was  made  of  a  copyhold  eftate  h  truftees  fi 
the  ufi  of  the  will;  a  will  was  made  with  only  2  witneffs  to  #7% 
It  was  admitted,  that  a  will  of  a  copyhold  eftate  does  not  re- 
quire three  witnefles,  but  this  is  a  devife  of  a  truft  relating  td 
lands,  fo  within  the  very  words  of  the  ftatute  of  frauds  \  the 
heir  controverting  the  furrender  and  the  will,  this  point  was 
not  determined;  but  two  iffues  ordered,  though  the  Chan- 
cellor feemed  to  be  of  opinion,  that  the  devife  of  a  truft  muft 
enfue  the  nature  of  the  eftate,  and  not  make  it  to  be  neceflary 
to  have  three  witnefles,  as  the  copyhold  might  be  devifed 
without  three  witnefles,  this  may  be  a  queftion  to  be  deter- 
mined when  the  iffues  are  tried*  Sel.  Cafes  in  Lord  King's 
Time,  42.  Trin.  1 1  Geo.  Appleyard  v.  Wood. 

MS.  Rep*         I2*  ^n  aPPea* to  Lord  Chan,  the  cafe  was,  S.  M. having 

Hill  Vac/    iffhe  3  daughters,  (viz.)  Mary,  Martha,  and  Samuela,  and 

1733.  An-  having  freehold  lands  in  A.  J»  and  W.  and  fome  copyholds  in 

Waller!*      J*  (f°roe  °f  which  he  had  furrendered  to  the  ufe  of  his  will) 

he  made  a  will,  and  devifed  part  to  truftees  for  charities,  and 

to  each  of  his  two  daughters,  Martha  and  Samuela,  diftinffc 

part  of  his  freehold  lands,  and  money  and  legacies;  to  his 

wife  the  houfe  he  lived  in,  and  feveral  clofes  by  name,  till  hi* 

daughter  Mary  ftiould  attain  21,  and  then  are  thefe  words, 

and  after  then  the  houfe  and  grounds  >  and  all  other  my  meffuages, 

cottages,  lands,  tenements  and  hereditaments  what/oetur,  in  J.  y* 

and  IV.  not  herein  before  otherwife  difpofed  of%  with  their,  and 

every  of  their  appurtenances,  unto  my  laid  daughter  Mary,  and  to 

the  heirs  of  her  body,  to  enter  upon  at  her  age  of  21,  and  not 

fooner. 

r    238  ]      Mary  marries   plaintiff  Andrews,  and  bill   brought    by 

them  for  an  injunction,  and  to  have  the  want  of  a  furrender 

fupplied. 

Quaere  r.  Whether  the  words  of  the  will  were  fufficient 
to  pafs  the  other  copvhold  in  A.  to  the  daughter  Mary  r 

2.  If  equity  fhould  fupply  the  want  of  a  furrender  in  thr* 
cafe  ? 

Heard  at  the  Rolls  10  Feb*  1732.  and  held  that  the  copy- 
hold not  devifed  to  charities  did  pafs  by  general  words  to 
plaintiff  Mary,  and  that  equity  ftiould  fupply  the  want 
of  a  furrender,  and  decreed  accordingly,  and  a  perpetual 
injunction* 

Ejettmtnt 
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Ejeflmfcftt  was  tried  before  Juftice  Cowper,  and  a  cafe 
ttiade  for  the  opinion  of  C.  B.  where  it  was  held,  that  the 
Words  were  fufficient  to  pafs  copyhold,  and  the  Matter  of 
the  Rolls  of  the  fame  opinion  ;  and  as  to  the  fecond  point,  the 
parent  is  the  proper  judge  of  the  provifion  of  his  children, 
and  here  are  no  children  provided  for. 

Upon  appeal  to  Lord  Chancellor  it  was  objected,  that  the  . 
fcopyhold  lands  did  not  pafs,  and  that  equity  ought  not  to  aid  a 
furrender  to  the  prejudice  of  two  other  filters,  who  with 
plaintiff  were  heirs  at  law,  and  plaintiff  better  provided  for 
than  the  two  other  fillers,  exclufive  of  copyhold,  and  here 
there  were  other  freehold  lands  whereon  the  general  words 
might  operate. 

Lord  Chancellor  faid,  the  rule  of  evidence  is  the  fame  here 
as  at  law,  the  proper  evidence  of  fur  fenders,  or  title  to  a 
Copyhold,  Is  the  court  roll,  or  a  copy  of  it,  or  it  muft  appear 
they  exifted  once,  and  are  loft  &c«  and  fo  make  way  to  go 
into  parol  evidence. 

Plaintiff  has  no  title  at  law,  and  as  to  an  equity  title,  if  it 
does  not  appear  to  be  a  teftator's  intent  to  give  this  copyhold 
to  Mary,  the  Court  ought  not  to  give  it,  but  muft  expound 
and  colled  teftator's  intent  from  the  words  of  the  will.  It  id 
clear,  that  the  general  words  (viz.  of  all  other)  will  take  in 
the  reft  of  copyhold  as  well  as  freehold.  As  to  cafes  where  a 
furrender  is  not  fupplied,  they  ftand  upon  this  reafon,  that  th* 
intention  could  not  be  colle&ed  to  give  lands  to  ufes  to  which 
teftator  could  not  give  them,  but  when  the  intention  can  be 
collected,  though  there  are  improper  words,  yet  they  pafs  in  con- 
ftderation  of  this  Courts  tvhere,  if  there  had  been  a  furrender* 
they  would  have  palled  in  favour  of  creditors  &c.  and  was  of 
opinion,  that  the  teftator  intended  to  comprife  copyhold  in 
the  devife  to  his  daughter  Mary,  and  if  be  did  fo,  the  rule  is 
general,  that  fucb  devife  is  good  to  a  wife,  younger  children  y  or 
creditors^  but  obje&ed  that  Mary  is  not  the  youngeft  child, 
flie  is  indeed  eldeft,  but  piece  of  a  whole  heir  at  law,  and  if 
fole  heir,  yet  it  is  common  in  cafes  of  portions,  that  the  eldeft 
is  con  fide  red  as  the  youngeft  if  not  provided  for.  In  cafe  of 
Borough-Englifh)  the  youngeft  muft  he  eonfidered  as  beir9  fo  in 
Gavelkind^  in  regard  to  what  does  not  defcend  in  common, 
they  ftand  in  place  of  younger  children  $  to  determine  other- 
wife  would  be  to  determine  upon  words,  and  not  according  to 
the  nature  of  things. 

As  to  the  provilion  made  for  Mary,  he  doth  not  know  that 
the  Court  hath  gone  minutely  into  the  confideration  of  that 
&c.  otherwife.  where  the  heir  is  totally  difinherited.  In  Boss 
and  Boss  the  heir  had  but  6\.a  year9  &  de  minimis  not  curat 
lex,  and  in  efftcl  a  total  di/herifon9  hut  where  there  is  a  provifion 
not  unfeafonable,  and  where  the  heir  is  not  left  in  a  defpica* 
ble  condition,  the  Court  has  not  gone  fo  far.  In  Cafe  of 
Burton  and  Floid,  it  was  laid  down  by  Lord  Har- 
court  in  the  ftrongeft  terms,  and  there,  after  an  eftate  tail  a 

'       furrender 
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•  *  * 

furrender  was  fupplied  j  and  here  defendants  claim  another 
eftate  by  the  fame  will,  and  where  a  devifee  claims  a  bounty*, 
he  rauft  take  the  whole,  or  rejedt  the  whole,  according  to  the 
will.  Decree  was  affirmed. 
[  239  J  The  quantum  of  a  provifion  of  a  child  is  in  the  father's 
power  and  difcretion ;  a  man  is  bound  by  nature  to  provide 
for  all  his  children,  and  in  this  cafe  the  father  had  provided 
for  two,  and  intended  to  provide  for  the  third;  he  intended 
to  make  a  compleat  provifion,  and  give  all  that  he  had  among 
his  three  daughters,  and  to  leave  nothing  to  defcend; 

(X.  e)     Equity,     Of  Bills  in  ChanCe//  as  id 

*    Copyholds; 

• 

X;  A  Suit  was  tcfuching  certain  lands  which  the  plaintiff 
**  claimed  by  leafey  and  the  defendant  as  copyhold,  and  be- 
caufe  trie  plaintiff  failed  in  his  proof,  and  the  defendant  Jhewed 
bis  copy  and  ancient  court-roll,  proving  it  to  be  ancient  copy- 
hold, the  lands  were  decreed  to  the  defendant  according  to 
the  copy  againft  the  plaintiff,  his  executors  and  affigns,  till 
the  plaintiff  ihould  prove  a  better  title.  Toth.  122*  cites 
Fotherington  v.  Edfington* 

2.  The  plaintifTs  bill  was,  for  that  he  being  a  copyholder 
leafed  to  the  defendant  for  years,  and  the  defendant  hath  digged 
gravely  and  fold  the  fame  away,  whereby  the  copyholder  is 
prejudiced;  the  defendant  juftified,  for  that  the  copyholders 
are  not  punifhable  in  wade,  which  caufe  this  Court  alloweth 
not  of;  for  though  the  copyholders  of  the  manor  are  not 
punifhable,  yet  the  leflee  of  copyholders  of  the  manor  are 
punifhable,  therefore  a  fubpeena  is  awarded  to  (hew  caufe, 
why  an  injunction  lhall  not  be  granted  for  flaying  bis  digging 
of  gravely  and  felling  woods  upon  the  copyhold  lands.  Cary's 
Rep.  89,  90.  cites  19  Eliz.  Dalton  v.  Gill  and  Pindor. 

3,  A  decree  is  made  for  the  defendant  to  enjoy  certain  lands* 
as  well  copyhold  as  cuftomary,  Cary'sRep.  105.  cites  2t 
&  22  Eliz.  Bamborow  v.  Alexander. 

4*  A  compofttion  formerly  made  between  lords  and  tenants 
ought  to  bind  a  pur  chafer  or  an  heir ;  fo  decreed*  Toth*  III* 
cites  40  Eliz.  Sterling  v.  Tenants  of  Burton* 

5.  Where  a  bill  is  brought  for  furrtnder  of  a  copyhold  eftate 
bela  for  livesy  the  lord  mufl  be  made  a  party,  becaufe  when  the 
furrender  is  made,  the  eftate  is  in  the  lord,  and  he  is  under  no 
obligation  to  new  grant  it ;  contra  in  cafes  of  copyholds  of  inbe+ 
ritance^  for*there  the  lord  need  not  be  a  party*  Mich*  Vac* 
J  7  20.  in  Cane. 

6*  Bill  was  brought  for  fpecifick  performance  of  covenants* 
The  plaintiff  fold  the  defendant  a  copyhold  eftate  of  the  yearly 
value  ofiol.  (on  which  was  timber  to  the  value  of  \$ol.)  for 
630/.  and  covenanted  to  furrender  on  or  before  Michaelmas  then 
neit ;  the  defendant  paid  10  s*  in  part  of  the  purchafe,  entered  on  the 

premifts$ 
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prmtfes,  cut  down  timber,  faked  the  land,  and  did  every  thing 
as  owner.  The  plaintiff  proved  he  gave  notice  in  writings  that 
be  would  furrender  next  court-day,  and  attended  accordingly  5  on 
the  defendant's  part  there  were  feveral  proofs,  that  )ie  was 
difordered  in  his  fejifes,  and  though  there  be  proof  that  the 
timber  was  of  the  value  of  150/*  yet  as  no  cuftom  is  alledged 
of  the  tenants  having  power  to  cut  it  down,  it  muft  be  accord- 
ing to  the  common  law,  by  which  the  tenant  has  no  power 
over  it,  and  therefpre  a  plain  impofition.  The  Chancellor 
was  of  opinion,  it  was  a  great  over-value,  and  that  his  cutting 
down  of  timber  was  a  convincing  proof  of  his  folly,  becaufe 
a  direct  forfeiture;  but  as  it  is,  it  is  a  matter  merely  at  law ;  [  24O  ] 
the  covenant  is  to  furrender  at  or  before  Micriaelrhas ;  you 
fay  you  were  ready  at  the  next  court,  which  does  not  appear 
to  fiave  been  before  Michaelmas;  if  furrender  had  been, 
action  would  have  laid  at  law;  bill  difmifled.  Sel.  Cafes  in 
Chanc.  in  Lord  King's  Time.  3  Mich.  1 1  Geo,  Edwards  v. 
Heather* 

7.  If  vendee  of  a  copyhold  by  articles  of  agreement  files  a  bill 
againft  the  copyholder  for  fpecifick  performance,  and  makes 
the  lord  a  party  to  compel  him  to  admit  according  to  the  agree- 
ment, the  Court  will  decree  the  admittance  j  but  there  having 
been  no  tender  of  a  furrender  to  the  lord  in  this  cafe,  and  confe- 
quently  no  refufal,  the  lord  was  ordered  his  co/is.  G.  Equ. 
R.  1 88.  Hill.  12  Geo,  i<  in  Cane,  cites  Sayle  v.  Reeves. 

(Y.  c)     Difputes  at  Law  and  in  Equity  between 

Lord  and  Tenants. 

I.  TT  is  decreed,  that  the  defendant  and  his  heirs  {hall  from 
**  time  to  time  yearly  pay  to  the  plaintiff  and  his  heirs,  lords 
tfthe  Manor  of  Kenet worth,  the  rent  of  3*.  j\.d.  for  the  piece 
of  ground  called  the  Hawte,  together  with  the  arrearages 
thereof,  fince  the  6  of  E.  6.  and  {hall  henceforth  do  Juit 
andfervice  to  the  court  of  the  plantiff  and  his  heirs,  owner* 
of  the  faid  manor,  and  the  plaintiff  and  his  heirs  {hall  have 
and  receive  the  fines  and  amerciaments  of  fervice  done  by  thd 
tenants  of  the  faid  Hawte.  Cary's  Rep.  73.  cites  6  Eliz.  Fol« 
145.  Litton  v.  Cooper. 

2.  The  Court  compelled  the  lord  to  admit  a  tenant  Copy- 
holder to  fue  at  law  without  any  forfeiture  of  his  copy- 
hold. Mich.  31  &  32  Eliz.  Fo.  21.  Toth.  65.  Gravener  v. 
Rake. 

3.  A  fuit  was  to  compel  the  lord  to  grant  a  licence  to  let  a 
copyhold,  but  becaufe  the  defendant  by  bis  anfwer  faid  that  the 
copyhold  was  forfeited,  the  Court  would  not  inforce  him  to 
grant  a  licence  till  the  forfeiture  was  examined.  Toth.  107, 
108.  cites  1592.  Ballard  v.  Agard. 

,  4..  A  copyholder  can  have  no  aflife  of  common  againft  his  ibil.cit*  ♦ 
lord,  but  is  to  be  relieved  in  equity.     Toth.  108.  cites  ?8  &  Jwneyear 
39  Eliz.  Tenants  of  Petworth  v.  E.  of  Northumberland.       fir*  * 
Vol.  VI.  T  5.  Altera- 
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Gilb.  Treat,  j.  Alteration  of  a  eujlom  by  confent  of  lord  and  tenants  wal 
ofTcn.292,  an0 wcj  i„  Chancery,  and  decreed  accordingly.  Lex  Cufturu, 

323.  cap.  35.  cites  10  July.  44  LIiz.  Dyer  v.  Dyer. 
Gilb.  Treat.  0#  Lord  of  a  manor  was  decreed  to  admit  copyholders  at  a  fine 
Mducre/  ciftatn'>  which  he  afterwards  refufed  to  do;  and  thereupon 
whether  it'  copyholders  were  relieved,  who  were  no  parties  to  the  de- 
will  reduce  cree#  Hard.  169.  Arg.  cites  the  Cafe  of  the  Earl  of  Derby 
'JZ:Tm*    v.  Wainwright. 

a  certainty 

st  the  fuit  of  all  the  copyholders ;  for  though  there  he  an  equity  in  moderating  an  exceffive  fine* 

yet  it  feema  there  is  none  to  reduce  an  uncertain  fine  to  a  certain  one  at  the  fuit  of  the  tenant*. 

sBulft.33&  7.  If  a  lord  of  a  manor,  where  the  cuftom  is  for  a  copy* 
s. c.  and  bolder  to  nominate* his  fucceflbr,  refufes  to  admit  a  perfott 
Cur.^t0**  namid  h  a  copyholder  to  be  his  fucceffory  he  cannot  bring  art 
the  aftion  a&ion  on  the  cafe  againft  the  lord,  and  has  no  remedy  to  com- 
[  241  ]  pel  the  lord  to  admit  him  but  by  order  in  Chancery,  and  the 
3oea  not  lie  remedy  againft  a  lord  of  a  manor  for  non-admittance  it  only 
g^f*"      in  Chancery.    Cro.  J.  368.  pi.  1.  Pafch.  13  Jac.  B,  R.  Ford 

admit ;  and  V.  HoikinS. 

CokeCh.  J. 

faid  the  plaintiff  might  go  into  Chancery.— Roll.  Rep.  12,5.  pi.  7,  Sv  C.  adjornatnr.— Ibid. 

*95-  P1-  37-  S.  C.  adjudged,  per  tot.  Cur.  againft  the  plaintiff. Mo.  8*i.  pi.  1 137*  S.  C. 

jrcfolved  that  the  action  doea  not  lie. 

ft.  P.  Toth.  8.  The  Court  compelled  a  lord  to  admit  a  tenant,  Toth# 
tSoSr    65-  Mich.orHrtl.  5  Car.  Newby  v.  Chamberlain. 

9.  Mortgagee  of  a  copyhold  ejlate  was  velieved  againft  the 
lord  who  bad  got  pojifion,  and  a  releafe  from  the  mortgagor* 
-and  the  court  held,  that  though  fuch  releafe  had  extinguished 
the  entry  of  mortgagor,  yet  the  fame  mould  enure  to  the  be- 
nefit of  him  that  had  the  former  right  in  tnaft  only,  and  for 
the  ufe&of  mortgagee ;  and  decreed  the  pofleffion  to  him  ac- 
cordingly againft  the  defendants,  and  all  claiming  under  them> 
and  that  the  lord  of  the  manor  mould  account  for  the  profits 
fince  his  entry,  deducting  only  his  fine.  N.  Ch.  K.  7.  5  Car.  1. 
Lucas  v.  Pennington  &  al. 

10.  An  iflue  as  to  fines  of  copyhold,  wlrether  certain  or  arbi- 
trary, having  been  tried  at  law,  the  Court  would  not  relieve 
otherwife  than  for  prefervation  of  witnefles.  2  Chan*  Rep* 
76.  24  Car.  2.  Smith  v*  Sallet. 

11.  Tenant  for  life  of  a  copyhold  with  a  contingent  re- 
mainder to  his  fir  ft  fon  in  tail,  having  no*  foil  born,  and  think- 
ing to  veft  the  whole  fee  in  himfelf,  buys  in  the  reveriron  in 
fee  of  the  copyhold  at  5501.  but  finding  this  would  not  by 
merger  (the  freehold  being  in  the  lord)  deftroy  the  contingent 
remainder,  brought  his  bill  to  be  relieved  agamft  the  fecuritr 
he  had  given  for  the  purchafe  money,  being  deceived  as  to  the 
effeft  of  his  purchafe ;  per  Cur.  pay  principal,  intereft,  and 
cofts, or  be  diftnifled  with  coils*  z  verm R.  343.  Mich*  i6oif 
Mildmay  v.  Hungerford. 

12.  A  cuftomary  tenant  opened  a  copper  mine  in  hi*  land, 
and  dug  and  fold  ore,  and  died,  and  the  heir  continued  digging 


m 
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and  difpofing  of  great  quantities  out  of  the  faid  mine*  The 
Jord  of  the  manor  brought  a  bill  againji  the  executor  and  heir 
for  an  account  of  the  faid  ore,  and  alleging,  that  thefecufto- 
jnary  tenants  were  as  copyhold  tenants,  and  that  the  freehold 
was  in  the  lord.  Ahd  Lord  C.  Cowper  held  that  the  executor 
was  liable,  and  diftinguifhed  between  this  which  was  a  taking 
away  the  lord's  property,  and  other  trefpaffes  as  die  with  th$ 
perion,  as  that  of  ploughing  up  meadow,  or  ancient  pafture, 
but  fent  it  to  law  to  try  the  right  of  the  tenant,  there  being 
proof  that  the  tenants  ufed  to  fell  timber,  and  dig  ftone,  and 
fell  it.  But  there  never  having  been  any  copper-mine  before 
di (covered  in  the  manor,  the  jury  could  not  find  that  the 
cuftomary  tenant  might  by  cuflom  dig  and  open  new  copper* 
mines,  fo  that,  upon  producing  the  poilea,  the  Court  held, 
that  neither  the  tenant  without  the  confenj  of  the  lord,  nor  /£« 
lord  without  the  confent  of  the  tenant,  could  dig  in  theft  mints* 
being  new  mines.  Wms's.  Rep.  406*  Hill.  1717,  Bifliop  of  * 
Winchefter  v.  Knight. 

13.  A  bill  is  brought  by  the  lord  bf  a  nta'nor  to  recovtr  a  fine 
for  a  copyhold  on  ajugge/fion,  that  the  dtfendant  was  admitted 
by  attorney 9  but  fometimes  pretends  the  attorney  had  no  authority  to 
takefucb  admittance;  the  defendant  anfwers  as  to  part,  and 
demurs  as  to  relief.  The  demurrer  held  good*  3  Wms's.  Rep* 
148.  Mich.  1732.  North  v.  Strafford. 

14.  A  Jingle  copyholder  is  not  relievable  ift  equity  for  an  excef 
Jive  fine,  becaufe  this  is  determinable  at  law ;  but*  to  avoid 

*  multiplicity  of  fuits%  fever al  copyholders  may  join  to  be  relieved  [   242  J 
againft  a  general  fine  that  is  excejjive.     3  Wms's.  Rep*  155.  pi. 
88.  Mich.  1732,  Cowper  v,  Clerkj 

For  more  of  Copyhold  in  general,  See  <tottttftdit*  Cotttf* 

Cttftdm&  «p8TOr*  9ttttm*  Of  CWtlt&  And  other  propef 
Titles, 


<-» 


<F  a  Conmt, 


t    «4*    1 


Cotottct* 


(A.)    His  Antiquity  and  Qualification* 

Coroners  u  14  E.  3.  l^NACTS,  That  no  coroner  Jhall  bejhown  unUfi 
pL^£d  €aP*  8'  *'  bas  h™1  tnfafufficient  in  the  fame  county 

guardians  whereof  he  may  anfwer  to  all  people. 
of  the 

peace,  and  therefore  the  common  law  did  not  only  require*  expert  men  to  be  coroners,  hut  men 
of  fufficient  ability  and  livelihood,  for  3  purpofes ;  ift,  The  law  prefiimes  that  they  will  do  their 
duty,  and  not  offend  the  law,  at  the  leaft  for  fear  of  punifhment,  whereunto  their  lands  and  goods 
be  iubjedt  adly,  That  they  be  able  to  anfwer  to  the  king  all  fuch  finei  and  dutiea  aa  belong  to 
him,  and  to  difcharga  the  country  thereof,  wherewith  the  country  being  their  elector*  were 
chargeable.    3dly,  That  they  might  execute  their  office  without  bribery,  a  Inft.  171* 

2.  The  coroner,  though  in  original  later  than  the  Jberiff, 
was  neverthelefs  very  ancient ;  he  was  the  more  fervant  or 
officer  to  the  king  of  the  two.  His  work  was  to  inquire  upon 
view  of  manslaughter,  and  by  indidment  of  all  felonies  as 
done  contra  coronam,  which  formerly  were  only  contra  pacern, 
and  triable  only  by  appeal;  as  alfo  he  was  to  inquire  of  all 
efcheats  and  forfeitures,  and  them  to  feife;  he  was  alfo  to  re- 
ceive appeals  of  felonies,  and  to  keep  the  rolls  6f  the  crown 
pleas  within  the  county.  It  is  evident  he  was  an  officer  in 
Alfred's  time;  for  that  king  put  a  judge  to  death  forfentenc- 
ing  one  to  fuffer  death  upon  the  coroner's  record,  without 
allowing  the  delinquent  liberty  of  traverfe.  This  officer  was 
made  alfo  by  ele&ion  of  the  freeholders  in  their  county  court, 
as  the  iheriff  was,  and  from  amongft  the  men  of  chiefeft  rank 
in  the  county,  and  fworn  in  their  prcfence,  but  the  king's 
writ  lead  the  work.  Bacon  of  Government.  66. 
4  Inft.  171.  3.  His  name  is  derived  a  corona*  and  fo  called,  becaufe  he  is 
s*p  b*.  an  ?®cer  °f  *e  crown,  and  hath  conufance  of  fome  pleas, 
caufe  he       which  are  called  placita  corona.    2  Inft.  31. 

duhpriw 

cipatly  with  picas  tftit  crown,  or  matt  era  concerning  the  crown. 

C  *+3  3  <■•  Coroners  in  every  county,  and  flieriffs,  were  ordained 
to  keep  the  peace,  when  the  earls  dtfmifled  themfelves  of  the 
cuftody  of  the  counties  and  bailiffs  in  place  of  hundreds, 
2  Inft.  31.  cites  the  Mirror,  cap.  x.  f.  3. 

5.  A  common  merchant  being  chofen  a  coroner  was  removed, 
for  that  he  was  communis  mercator.    %  Inft.  32. 

#        6.  They 
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6.  They  sre  of  fo  great  antiquity,  that  their  commence- 
ment is  not  known;  per  Doderidge  J.  3  Bulft.  176.  Pafch. 
14  Jac. 

(B.)    His  Election. 

I.   Weftm.  1.  cap.  TpORjfSAfUCH  as  mean  perfons  and  in-  itfeemt 

IO.  3  £,  1.      **     difcreet  now  of  late  an  commonly  choftn  to  that  at  this 
the  office  of  coroners,  when  it  is  requifite,  that  perfons  hmeft,  law-  $*Y thc  not 
fuland  wifefhould  occupy  fuch  offices  ;  it  is  provided,  that  through  knight  U 
alljhires  *  fufficient  menjhall  be  choftn  to  be  coroners  of  the  mojl  not  caufe 
wife  and  difcreet  knights  which  know,  will,  and  may  beft  attend  f°*  k™"- 
Upon  fuch  offices,  and  -f-  which  lawfully  {hall  attach  and  prefent  ner.    for 
pleas  of  the  crown,  and  that  fheriff  s  Jball  have  counter-rolls  with  if  he  have 
the  coroners,  as  well  of  appeals  as  of  inauefls  of  attachments,  or  [^"^t 
other  things  which  to  that  office  belong,  in  thecomJ 

ty  it  fuf- 
ficeth,  although  he  be  not  a  knight  notwithftanding  that  this  ftatute  which  rcquireth  that  he  be  » 
knight.     For  thofe  wordi  are  put  into  the  ftatute,  to  the  intent  that  he  fhould  have  fufficient 
within  the  county,  and  for  no  other  caufe.  F.N.  B,  164.  (A.)  a  Inft.  176.  S.  P.  ■ 

*  Hawk.  PI.  C.  42,  43.  Cap.  9.  f.  3.  S.  P. 

#  The  office  of  a  coroner  ever  was,  and  yet  is  eligible  in  full  county  by  the  freeholders ,  by  the 
king's  xurit  de  coronatore  eligendo,  and  the  reafon  thereof  was,  for  that  both  the  king  and  the 
country  had  a  great  inteteft  and  benefit  in  the  due  execution  of  his  office,  and  therefore  the  com* 
mon  law  gave  the  freeholders  to  be  eledoisof  him.     a  Inft.  174. 

+  Seeing  that  coroners  are  elected  by  the  county  if  they  be  infufficient,  and  not  able  U  tnfwer 
{uchjincs  and  other  duties  in  reJptQ  of  their  office  as  they  ought,  the  county,  as  their  fuperior,j5bZ? 

Mn/wer  the  fame,  a  Inft.  175. Ibid.  $€6.  S.  P.— — —a  Hawk.  PI.  C.  43.  Cap,  9.  f.  8« 

S.  P. 

By  thiiit  appears  that  the  coroner  is  judge  of  the  caufe,  and  not  the  fheriff,  and  this  agree* 
with  our  old  and  later  books ;  only  the  mcrifFs  have  counter-rolls  with  the  coroners  by  force 
of  this  act,  and  therefore  a  certiorari  may  be  directed  to  the  fheriff  and  coroner  to  remove  an 
appeal  by  bill  before  the  coroner,  heeaufe  the  fheriff  hath  a  counter-roll ;  but  if  the  certiorari 
be  directed  to  the  fheriff  only  in  cafe  of  appeal  or  indictment  of  death,  it  is  not  fuf- 
ficient  to  remove  the  record,  becaufe  be  if  not  judge  of  the  caufe,  but  bat  only  a  counter* 
roll,    s  Inft.  176, 

2.  28  E.  3.  cap.  6.  Cofoners  Jball  be  choftn  in  full  counties,  by 
the  commons  of  the  mofi  meet  and  lawful  people  that  can  be  found 
there,  faving  to  the  king  and  other  lords,  who  ought  to  make  fuch 
coroners  their  feign  i or  its  andfranchifes. 

3*  33  #•  8.  12.  Coroner  of  the  king's  houftiold  Jhall  be  af*> 
pointed  by  the  lordjleward. 

4.  The  writ  De  Coronatore  eligendo  lies,  where  a  man  who 
is  coroner  of  any  county  diest  or  is  dij charged  of  his  office,  then 
that  writ  {hall  be  awarded  unto  the  fheriff,  that  he  in  full 
county  by  the  freeholders  of  the  county,  chufe  another  in 
his  place,  and  to  certify  the  eledion,  and  hi*  najae,  who  is 
£bofe,  in  the  Chancery.    F.N.  B.  163,  (K.) 

5.  The  Jufiicts  of  B.  R.  are  the  fovereigq  coroner*  of  the 
land.    4  Inft.  73.  cap.  7. 

6.  Coroner  or  not  coroner  (hall  be  tried  by  the  country ;  for 
he  is  chofen  in  the  county  by  the  cpuntry.    Jenk,  90^ 

r  T  3  7,  Tho 


443* 
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S.  p.  by  j.  The  ChUfJuJlici  of  B.  R.  is  the  fovcrclgn  coroner  of 

G^JckJ-  all  England.  4  Rep.  57.  8.  by  the  Reporter*  Trin,  3QEU2;. 

Trin.  1658.  ...  . 

[    244  ]      8.  It  is  obfervable,  that  they  fid  not  ream  thetr  authority 

from  the  king*s  commiffion%  but  from  the  eleclion  of  the  county,  in 

purfuance  of  the  king's  writ,  ifluing  out  of,  and  afterwards 

returned  into  the  Chancery.  2  Hawk.  PLC.  43.  cap.  9.  f.  5. 

(C)     His  Duty  aud  Authority. 

ieforethii    1.  Magna  Char ta,   A70  coroner  Jkall  bold  pleas  of our  crown. 

coloner'tid  "#•  !7- 

the  fame 

authority  he  now  hath,  in  cafe  when  any  man  come  to  violent  or  untimely  death,  fuper  vifurrt 
corporis  &c.  Abjurations  arid  outlawries  dec.  Appeals  of  death  by  bills  &c.  This  authority  of 
the  coroner,  viz.  the  coroner  folely  to  take  an  indictment  fuper  vifum  corporis,  and  to  take  an 
appeal,  and  to  enter  the  appeal,  and  the  court  remains  to  this  day  ;'but  he  can  proceed  no  further 
cither  upon  the  indictment  or  appeal,  but  to  deliver  them  over  to  the  jufticcs ;  and  this  is  faved 
to  them  by  the  Statute  of  W.  1.  cap.  10.  And  this  appears  by  all  our  old  books,  book  cafes,  and 
continual  experience,  s  Inft.  32.— —Ibid.  176.  S.  P. 

This  is  un.  2,  28  E.  1.  cap.  3.  /  8.  Enafis,  that  forafmuch  as  hers- 
Worues of  before  many  felonies  committed  within  the  verge  have  been  un- 
ite death  punijhed,  becaufe  the  coroners  of  the  county  have  not  been  author  i fed 
of  men;  for  to  inquire  offucb  manner  of  felonies  done  within  the  verge,  but 
if  thaTfelo-  **'  coroner  rftb*  ting'*  houfe  which  never  continues  in  one  place, 
ny  belongs    by  reafon  whereof  there  can  he  no  trial  made  in  due  manner \ 

to  the  office 

of  the  coroner  of  the  verge,  a  Inft.  549,  550. 

Hereby  it  appears,  that  by  the  *  common  law  the  coroner  of  the  county  could  not  intermeddle 
within  the  verge,  but  the  coroner  of  the  verge,  and  that  if  he  took  ah  indictment  of  the  death  of 
a  man,  it  was  not  allowable  in  law;  and  fo  it  is  if  the  coroner  of  the  king's  houfe  take  an  indict* 
incut  of  the  death  of  a  man  out  of  the  verge,  it  is  coram  non  judice.  And  if  an  indictment  of  the 
death  of  a  man  being  {lain  out  of  the  verge,  be  taken  before  the  coroner  of  the  king's  houfe,'  and 
the  coroner  of  the  county,  and  fo  entered  of  record,  it  is  fufficient,  becaufe  the  coroner  of  the 
king's  houfe  joined  with  him,  who  had  no  authority,  a  Inft.  550. 

*  S.  P.  adjudged,  Pafch.  94  Eli*,  in  B.  R.  Swift's  Cask,  who  was  indicted  before  the< 
coroner  of  the  county  of  Middlefcx,  for  a  murder  done  in  Tuthill  in  the  faid  county,  which  in- 
dictment being  removed  into  B.  R.  he  pleaded,  that  Tuthill  was,  and  yet  is  within  the  verge,  and 
this  was  adjudged  a  good  plea,  and  be  was  discharged  of  that  indictment.  4  Rep.  46.  b. 

And  vet  3.  Utr  the  felons  put  in  exigent,  nor  outlawed,  nor  anything 

wasnotTif-  Prcfen*ed  in  the  circuit,  the  which  has  been  to  the  great  damage  of 
punifhahie;  the  king,  and  nothing  to  the  good  prefervation  of  the  peace. 

for  at  this  ' 

time  it  might,  after  the  remove  ofthe  king,  be  inquired  of  in  B.  R.  if  the  bench  fate  in  that 
county,  or  before  juftices  of  oyer  and  terminer  dec.  or  if  the  coroner  of  the  verge  had  taken  an 
indictment,  though  the  king  went  out  of  the  verge,  yet  the  indictment  ought  to  be  removed  into, 
B.  R.  for  that  is  the  center  whereunto  all  records  of  that  nature  do  fall,  and  there  the  offence 
might  be  heard  and  determined,  a  Inft.  550. 

But  this  act  was  made  for  more  fpeedy  proceeding ;  for  being  removed  into  B.  R.  there  oughl 
to  be  15  days  dec.  •  Inft.  $50. 

ofmu?der  S'^  Jt  is  9rdain«?>  that  from  henceforth  in  cafes  of  the  death 
the  defend.  *f  men*  whereof  the  coroners  office  is  to  make  vievf  and  inquefii 
am  plead-  it  fha.ll  be  commanded  to  the  coroner  of  the  country,  that  he,  with 
Hampton*1  '**  corwr  of  the  king's  houfe,  Jball  do  as  belongeth  to  bis  office,  and 
Court, with-  **r*Iit* 


m tbe  couaty  of  Middfefex,  withta  the  verge,  by  inouifuion  taken  before  R.  V.  then  coroner  of 
the  houfc  of  the  king,  and  alfo  one  of  the  coroners  of  MiddlefexfupeEvifura  corporis,  he  wag 
indicted  of  manflaughter,  and  arraigned  thereupon  before  commiffioners  of  oyer  and  terminer 
in  Middlesex  anrfconfefled  the  indMStrnents,  and  prayed  his  clergy.  'Refolved,  that  this  indift- 
tnent  was  well  uken,  and  within  the  Statute  of  Articuli  fiuper  Chartas,  which  fay*,  that  in  cafe 
of  death  within  the  verge,  it  (hall  be  fcnt  to  the  coroner  of  the  county,  who  with  the  r  i 

coroner  of  the  houfhold  of  the  king  fhall  do  his  office  as  belongs  to  him ;  and  though  L  *4  5  J 
it  was  objected  that  the  ftatute  requires  two  perfons,  and  therefore  one  cannot  execute  it ;  for 
•ccuriua  expeiiuntur  negotia  covunifla  phtribus,  et  plus  vident  oculi  quam  oculus;  and  that  una 
pcrfona  non  potell  fuppiere  yicem  duorum,  yet  in  this  cafe  of  feveral  authorities  it  was  refolved, 
that  the  indictment  was  well  taken ;  for  the  intention  and  meaning  of  the  a&  was  performed,  and 
the  mi  fchicf  recited  in  the  a£fc  avoided  as  well  a*  when  oneperfon  is  coroner  of  the  houftiold,  and 
the  county  alio,  as  if  they  had  been  two  different  perfons ;  for  though  the  court  removes,  yet  ht 
as  coroner  of  the  county  may  proceed  &c.  4  Rep.  45.  b.  46.  a.  cites  l*afch.  ao  Eljz.  B.  R.  Burrh 
s/.  Hoicroft.— —  3  InA.  134.  cap.  7$.  S,  C, 

8.  10.  And  that  thing  that  cannot  be  determined  before  the 
ffeward,  where  the  felons  cannot  he  attached*  or  for  other  like 
taufe,  JhaUbe  remitted  to  the  common  law.    * 

5.  II.  So  that  the  exigents,  outlawries,  and  preferments  Jhcli 
be  made  thereupon  in  eyre  by  the  coroner  of  the  county,  as  well  as  of 
at  her  felonies  done  out  of  the  verge ; 

S.  12.  Neverthelefs,  they  fhall  not  omit  by  reafon  hereof  to  make     % 
attachments  fre/hly  upon  the  felonies  dove. 

4.  The  coroner  inquires  of  all  thofe  who  are  killed  fehnioujly, 
•r  by  mi/adventure,  out  of  houfes,  aud  who  firfi  found  the  body,  ■ 
and  if  they  are  taken,  and  if  they  are  men  or  women, 
little  or  great,  and  let  bymainprife  till  the  next  eyre  of  the  juflices, 
and  the  name  of  the  parties  fhall  be  inr oiled,  as  the  name  of  the 
coroner  fhall  be.     Br.  Corone,  pi.  90.  cites  2%  Aff.  94. 

5.  A  man  was  indicted  before  the  coroner  in  roll  of  the  coroners,  Coroners  may 
juid  upon  this  was  outlawed  upon  the  roll  of  the  coroner ;  quaere  take  appeal 
if  the  coroner  may  award  procefs  of  outlawry,     Br.  Qorone,  °{nf^r^ 

jl.  lOg*   Cites  27  Aff.  47.  procefs  to  the 

exigent,  but 
the  plea  fhall  not  be  determined  before  them.  Br.  Corone,  pi.  82. 

6.  Coroner  took  an  indiclment  that  a  man  taken  for  felony  ***  Corone, 
was  conduced  to  the  church  by  certain  friars,  who  were  J-^^'^ 
arraigned  upon  it,  and  becaufe  the  coroner  had  no  warrant  to 

receive  any  indiftment  unlefs  upon  view  of  the  body,  or  by  writfent 
to  him  &c.  therefore  writ  ijfued  to  the  coroner  to  certify,  if 
be  had  other  warrant  or  not.     Br,  Indi&ment,  pi.  29.  cites  27 

Aflr-55.  .    .       %r 

7.  If  a  man  be  taken  by  procefs%  and  after  dies  in  prifon,  the* 

coroner  ought  to  fee  him,  which  ought  to  be  returned  by  the 
iheriff  to  the  court.     Br.  Corone,  pi.  167.  cites  3  H.  5. 

8.  A  writ  iffues  to  the  coroners  of  the  county  to  arreft  A.  39  H-6-  4*- 
the  arreft  is  made  by  one  of  them,  or  afervant  of  one  of  them, 

it  is  good;  but  the  return  of  it  ought  to  be  in  the  name  of  them 
all,  and  a  warrant  made  to  the  iervant  of  one  of  them  to 
make  the  arreft,  ought  to  be  in  the  name  of  all.  Jenk.  85. 
pi*  65. 

-9,  In  re-di£eifiuy  error  is  brought,  the  error  affigned  is,  3aH.6.«7. 
tha,t  A,  who  fat  with  the  coroners,  was  uot  a  coroner,  and 

T  4  yet 
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yet  gave  judgment ;  this  is  error;  where  two  join  in  judg- 
ment, when  one  of  them  has  no  jurifdi&ion,  it  is  error ;  bjr 
the  Juflices  of  both  benches.  Nemo  debet  fe  immifcere  rei 
alien?.     Jenk.  90.  pi.  74. 

10.  And  if  the  arreft  was  made  by  a  fervant  of  one  of  them, 
and  it  is  fo  returned,  and  tjie  return  fays  that  A.  made  rejcous 
upon  fuch  arreft  made  by  the  fervant  of  one  of  them,  upon  a  pre- 
cept made  by  one  of  them,  this  is  a  bad  return,  and  yet  an 
attachment  {hall  be  awarded  againft  the  refcuffery  and  he  fiiall 
be  committed  to  prifon,  although  he  tenders  a  traverfe  to  the 
faid  return  ;  and  this  becaufe  of  the  deteftation  which  the  law 
has  for  difobedience  and  force  againft  the  king's  mandate, 
and  the  credit  which  the  law  gives  to  the  ftierifPs  return  ; 

[  £46   ]  there  may  be  a  traverfe  to  a  refcous  returned  by  Weftm.  2. 
Ch.  40.  Jenk.  85.  pi.1  65. 

11.  One  coroner  pan  hold  an  inqueft  upon  the  view  of  a  dead 
body ;  ttp7  coroners  ought  to  be  judges  in  re-diffeifin ;  one  ferves  to 
pronounce  an  outlawry^  but  the  entry  ought  to  be  in  the  name  of 
all9  and  fo  of  all  procefs  directed  to  the  coroners.  If  there 
be  only  one  coroner  in  the  county ;  that  one  will  ferve  in  all  thofp 
cafes.     Jenk.  85.  pi.  65. 

ne  ^niTfuf.  I2#  ^  a  man  ^e  ^^9  an4  interred  before  that  the  coroner  has 
Juicnt  t  *-  taken  injuifition  upon  view  of  the  bodv,  the  CQrpner  may  law- 
diancnt,  by  fully  take  him  out  of  the  fepulture9  to  fee  the  wounds,  to  make  a 
J^y)!hL  g°°d  Moment;  by  all  the  Juftices,    BrT  Corone,  pi.  166. 

tied,  heawy  Cites  21  E.  4.  70,    71, 

dig  him  up 

.win  and  find  thereof  fufficient  40  days  after  the  burial,  quod  nota,  by  all  the  juftices.     Br. 

Corone,  pi.   .17'..  cites  2  R.  3.  a.—  Jenk.   169.  pi.  8.  cites  S.  C.  but  fays  it  wit  14 

days  after  the  burial. 2  Hale'i  Hift.  PI.  C.  $8.  cites  S.  C.  of  si  E.  4.  70,  71.  but 

mentions  14  days  only. 

•Keilw.ty.       I3f  A  coroner  upon  an  indiclnumt  of  murder  fuper  vifum  cor- 

TrinVioH.  Poris*  finds  tnc  m"rder,  and  that  A.  received  the  murderer  after 
7. 5.  P.  by*  the  killing,  and  that  A.  fugam  fecit.    This  finding  of  the 

S^faSr  cor<?ner»  as  to  *ne  woeipit  an4  the  flight,  was  held  void,  by  all 

andgtSt  the  Judg?s  of  England,    Upon  fuch  indiftment  the  coroner 

though  the  has  nothing  to  do,  except  as  to  him  who  killed  the  manf 

procure-  Jfye  finding  of  the  killing,  and  of  flight,  as  to  the  man-flayer, 

"uTtfthLt  °h  *  *? to  tne  acctflbri.es  befpre  the  fefSk,  is  good;  but  i  not 

country.  as  to  accejfories  after  the  f aft.    Jenk,  177.  pL  54. 

+  S.  P.  Mo. 

•9.  pi.  95.  Triii.  3  Eli*.  Anon,    ■       Pal.  34.  pL  10.  S.  P.  agreed,  an<}  cites  Stamfords  W. 
1 J3.  accordingly. 

14.  33  H.  8.  cap,  i2«  Coroner  of  the  king's  houihold,  with- 
out the  ajjiftance  of  any  other  coronet ',  Jball  take  the  inquijition,  and 
by  a  jury  of  the  yeomen,  officers  of  the  houjhold. 

15.  1  tf  2  P.  far  At.  cap.  13.  /.  5.  Coroner  mufi  take  the 
evidence  in  writing,  and  bind  over  the  witnefles. 

16.  The  coroner  had  no  power  to  take  any  confejjionfor  trea- 
fon,  albeit  the  coroner  had  afpecial  commijionfrem  the  king  ft 
do  it.    2  Inft,  629.  .. 

17.  The 
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17.  The  Mayor  of  London  is  the  coroner,  but  he  {hall  not  D.  s*7«  *• 
pronounce  judgment  on  outlawry,  but  the  recorder,    8.  Rep.  PL  ^Mieh. 
126.  a*  in  Waganer's  Cafe  cites  D.  15  Eliz.  jrfu.  £^ 

18.  The  coroner  gave  evidence  to  the  jury  fuper  vifum  corporis,  tenham'i 
hut  they  would  give  up  no  verdicl,  wherefore  he  adjourned  them  cafc'£jj£" 
from  time  to  time,  and  from  place  to  place,  but  they  would  a88.b.S.IV 
not  agree  upon  a  verdift.     Upon  this  a  letter  was  fent  to  him 

from  Fleming  Ch^  J.  not  to  take  a  verdi&  of  thenj;upon 
which  he  went  tp  the  affizes  at  Hertford,  and  did  acquaint 
the  Judges  with  it  for  his  difcharge,  the  jurors  were  fined, 
and  the  indi&rnent  there  taken  at  Hertford.  3  Bulft.  173. 
Pafch.  14  Jac.  the  Kii>g  v.  Taverner. 

19.  If  a  coroner  bas  once  to  do  with  a  writ,  the  flier  iff  can- 
not intermeddle;  pep  Lea  Ch.  J.  Palm.  370.  Trin.  21  Jac. 
j3.  R. 

ao.  The  coroners  are  not  the  proper  officers  of  the  court 
in  any  other  cafe  but  where  the  fheriff  is  absolutely  improper, 
not  where  there  is  no  fheriff  at  all;  if  the  Jberiff  dies,  the 
coroner  cannot  exefcute  &c,  1  Salk.  152.  pi.  2f  Pafch.  3  W. 
&  M.  in  B.  R.  The  King  v.  Warrington. 

2i.  Coroner  need  not  go  ex  officio  to  take  the  inqutfts  but  [  247  1 
ought  to  be  fent  for,  aqd  that  when  the  body  is  frem ;  and  to 
bury  the  dead  before,  or  without  the  fending  for  the  coroner,  is 
a  mifdemeanor.  The  body  may.  be  dug  up  again,  but  it  ought 
to  be  upon  frefti  purfuit,  not  at  fuch  a  diflance  of  time,  for 
it  is  a  nufance,  and  may  infeft  people.  In  Barkley's  Case, 
there  was  the  leave  of  court  for  that  purppfe;  per  Holt  Ch. 
J.  1  Salk.  377.  pi.  21.  Pafch.  j  Ann.  B.  Rf  The  Queen  v. 
Clerk. 

22.  Out  of  the  pares  comitatus  one  was  chofe  to  be  the 
coroner,  who  recorded  all  the  pleas  of  the  crown  in  the  torn, 
all  inquifition?  of  felo's  de  fe,  and  people  coming  to  an  un- 
timely end;  and  likewife  all  outlawries;  and  thefe  coroners 
were  in  nature  of  comptrollers  to  the  Jheriffy  keeping  a  record  of  the 
fines  andvmercieme*ts  in  the  fieri ff*s  court*  Gilb.'Hift.  View  of 
Che  Exchequer.  89. 

(D)  Authority.  Where  joint  or  feveral.  And 
where  the  A&  of  one  &c.  is  effectual,  and 
fhall  bind  or  charge  the  other. 

f  •  A  Coroner  may  adjudge  outlawry  upon  exigent*  fir.  Re- 
***•   torn  de  Briefs,  pi.  42.  cites  14  H. 4.  34. 

2.  And  one  only  iqay^fr  upon  the  body  of  a  manjlain*  Ibid* 

3.  And  one  only  may  rc/ummons  an  appeal.    Ibid. 

4.  But  thofe  aas  they  do  judicially  and  as  judges,  but  the 
return  they  do  as  minifters,  and  therefore  there  feems  to  be  a 
jliverfity;  quare.     Ibid. 

5.  Note,  If  there  are  4  coroners  in  oije  county,  and  a  writ  A  veB;ra 
\\  directed  to  them,  if  Mr  digs,  yet  the  other  three  may  execute  fki«  to 

'    /  the  *y  **  i®* 
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the  writ)  becaufe  there  ftill  remain*  the  greater  number ;  but 
//before  the  execution  of  the  writ  three  jba.ll  die,  fo.  that  there 
is  only  one  remaining,  he  cannot  execute  the  writ  until  others  are 
eUded,  14  H.  4.  39,  If  there  are  4  coroners,  and  a  writ  is 
di reded  to  them,  three  coroners  cannot  make  a  return  of  the  exe- 
cution of  the  writ,  31  AflT.  20.  But  if  one  of  them  makes  execu- 
tion of  it,  and  the  return  is  ly  all  of  them,  there  it  is  good ;  as 
venire Jaci-    if  one  of  them  only  fits  at  the  county-court  on  the  exigent* 

pUriff  hat   F-  N'  B'  l63-   (N)   in  the  ncW  NoteS  there  (C)  citeS  H  «.  4, 

averdia       34*  per  Hank,  in  a  Capias,  &  39  H.  6.  41. 

and  judg- 
ment ;  this  is  "not  error ;  adjadged  and  affirmed  in  error.     This  was  a  good  caufc  to  ftay  the 
trial,  but  not  after  trial  to  reverfe  judgment ;  and  this  cafe  is  now  aided,  if  need  be,  by  the 
Statute  of  Jeofails.  Jenk-  338.  pi.  85.— — Crp.  J.  383.  pi.  sa,  Mich,  13.  Jac.  B.  R%ia  the, 
Exchequer  Chamber,  Lamb  v.  Wifeman. 

6.  Writ  ijfued  to  the  coroners  of  the  county  of  S.  to  artejl  JV% 
2J.  and  J.  G.  One  of  the  coroners  of  the  county  aforefaid  re- 
turned the  writ  in  bis  own  name  only,  viz.  that  he  had  precept  ta 
M*  his  fervant  to  take  him,  and  be  took  him,  and  refcous  was  made 
by  F.  C.  and  K.  upon  which  attachment  iffued  againft  therat 
and  they  were  taken,  and  the  attachment  returned,  and  after 
it  was  awarded  that  the  refcuers  fhould  go  to  the  Fleet ;  but 
by  the  Reporter  this  is  as  upon  fuggeftion  made  to  the  Court, 
2nd  not  as  upon  the  return ;  for  it  was  agreed,  that  the  return 
Js  not  good ;  quod  nota.  Br.  Retorn  de  Briefs,  pi.  66.  cites 
39  H.  0,  40. 

7.  The  judgment  of  two  coroners  is  good,  though  there  are 
four  coroners  in  the  county ;  contra  of  their  *  return;  for  this 
fhall  be  by  all  the  coroners,    Br,  Corone,  pi.  200.  cite* 

4  E.  4-  43- 

8.  In  debt  againft  C.  and  D.  coroners  of  the  county  of  Nor-* 

folk,  the  plaintiff  declared*  that  he  had  recovered  againft  N* 
Jheriff  of  the  faid  county,  600/.  and  that  a  Ca%  Sa.  wasdirecledt 
to  the  defendants,  who  arre/led  him,  and  fuffered  him  to  efcape* 
The  defendants  plead  fever  ally  Nii  debet,  and  upon  the  trial  i{ 
appeared  on  the  evidence,  that  the  writ  was  delivered  to  D\ 
only,  and  he  only  in  perfon  ar^efled  N.  and  that  C.  had  no  notice* 
nor  had  given  any  affent  to  it ;  nor  did  it  appear,  that  any  return 
was  made  to  the  writ;  but  upon  the  trial  Holt  Ch.  J.  becaufe 
the  coroners  are  but  one  officer  in  this  ministerial  office,  di- 
redled  the  jury  to  find  for  the  plaintiff,  but  afterwards,  for 
the  hard/hip  of  the  cafe,  and  difficulty  of  the  matter,  he  figned 
a  bill  of  exceptions  at  London,  comprifing  ail  this  matter, 
upon  which  it  was  argued  for  the  defendant,  that  he  ought 
not  to  be  charged  for  this  aft  of  his  companion,  done  with- 
out his  knowledge,  for  though  in  truth  they  both  make  but 
one  officer,  and  ought  to  join  in  all  minifterial  a6lsx  yet  in 
this  perfonal  tort  done  by  his  companion,  without  his  know-? 
ledge,  the  charge  fhall  lie  on  hhn  only  who  did  the  wrong, 
as  in  3  Cro.  175,  the  under-fheriff  who  imheziled  tiie  writ  i* 
only  chargeable,  though  the  high-ftieriff  alone  is  the  officer 

of 
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of  the  court.    Bvt  it  was  argued  e  contra,  that  both  being  that  he 

but  one  officer,  the  a6t  of  one  is  the  aft  of  both,  and  both  *«>uid  have 

chargeable,  and  fo  is  1  Mod.  08.  Naylbr  v,  Sharpley,  ^^the 
.where  the  Court  fo  inclined,    Treby  Ch.  J.  here  inclined  for  exception, 

the  plaintiff,  Powell  inclined  for  the  defendant ;  Rookby  du-  and  &*<*> 

bitavit,  &  adjornatur  ulterius  arguend.     3  Lev.  399,   Trin.  {^J^" 

6  W.  &  M.  in  C.B.  Tailour  v.  Gierke  and  Denny.  argued 

fcveral  timet 
)n  C  $.  but  adjudged  ;  but  the  Court  thought  it  hard  to  charge  the  other.     The  report  faya> 

ice  Butche*  and  Poatkk's  Cask,  in  time  of  the  late  king. 1  Salk.  94.  Hill.  4  W.  &  Alt 

in  B.  R.  Butcher  v.  Porter  is  a  D.  P. Carth.  243.  S.  C.  is  a  D.  P. Show.  400.  S.  C 

if  a  U.  J\r Lord  Raym.  Rep.  217-  S.  C.  cited  by  Holt  Ch.  J.  bui  not  S,  P. 

• 
v 

(E)     Inquifitions  before  him. 

f  •    48  E.  I.     A    Coroner  ought  to  inquire  thefe  things ;  firfi,  he  Exception 
cap.  2.f.i.    **•   Jhall  go  to  the  place  where  any  man  is  (lain,  ™\^\{l 
•r  Juddenly  dead,  or  wounded,  or  where  houfes  are  broken,  or  where  tion  before 
ireafure  is  /aid  to  be  found)  end  Jhall  command  4  cf the  next  towns,  *  coroner, 
*r  5  or  6,  to  appear  be/ore  him  in  fuch  a  place ;  and  when  they  ^^faii 
are  come,  the  coroner,  upon  the  oath  of  them9  Jhall  enquire  if  they  ptrfucra- 
know  where  the  per/on  was  firfi  flam,  whether  it  were  in  any  *e*iumpr+ 
houfe,  field  fcf*.  and  who  were  therek  Likewije  it  is  to  be  enquired,  ^""/^J** 
who  were  culpable,  either  of  the  at?  or  of  the  force,  and  who  pre-  minum  «'/- 

fent,  and  of  what  e^ge  they  be,  (if  they  can  fpeak  and  have  difcre-  forum  proxi* 
tion.)  And  as  many  as  Jhall  be  found  culpable  by  the  inquejl  Jhall  *J  *  /*^*L 
be  committed  to  gaol,  and  fuch  as  Jhall  be  found  there^  and  be  not  faysprobo- 
culpable,  Jhall  be  attached  until  the  coming  of  the  JuJlices,  and  rum  &  k*1? 
their  names  Jhall  be  written  in  the  rolls*  If  any  man  befiainfud-  L  24,9  . 1 
denly,  which  is  Jound  in  the  fields,  or  in  the  woods,  firjl  it  is  to.  ^™  }e  ^" 
be  Jem,  whether  he  were  (lain  in  the  fame  pUce  or  not,  and  if  he  rochia.de 
were  brought  there,  they  Jhall  do  as  much  as  they  can  to  follow  their  A™'*ftcr< 

Jleps  that  brought  him.     It  Jhall  be  enquired  alfo,  if  the  dead  per-  statute  4  E. 

fon  were  known,  and  where  he  lay  the  night  before9,  and  if  any  be  1.  intituled 
found  culpable  of  the  murder,  the  coroner  Jhall  go  to  his  houfe,  and  Omcmm  , 

•*  1      '  J    ,    1     ,'     ,  t      t  1     T      7    •     j  •      J  Coronatoni 

enquire  what  goods  he  hath,  and  what  corn  he  hath  in  bis  grange •;  cnatfs,  that 
and  if  he  be  a  freeman  they  Jhall  enquire  what  land  he  hath,  and  fuch  inquefl 
what  it  is  worth  yearly,,  and  what  crop  he  hath  upon  the  ground,  ftal'  **  u£~ 
and  they  Jhall  cauje  all  the  land,  corn$  and  goods  to  be  valued,  and  tne  next 
delivered  to  the  totwnfhips%  which  Jhall  be  anfwerable  before  the  vills  at  leaft, 
Jufiices;   and  likewife  of  bis  freehold*  how  much  it  is  worth  ^adstJ,h"fo 
yearly,  and  the  land  Jhall  remain  in  the  king's  hands  until  the  lords  common 
of  the  fee  have  made  fine  for  it.     And  theje  things  being  enquired,  law,  and 
the  body  Jhall  be  buried.  ™*\ Bri^ 

the  <ovrt 
over-ruled  this  exception^  becaafe  they  will  intend  that  the  ioqulfition  was  of  the  next  viils  *6- 
tording  to  the  Jlatutey  but  the  coroner  is  not  bound  to  return  it  particularly.  Sid.  904  Trin.  16 

Car.  2.  B.  R.    The  King  v.  Crof*  and  Dabbyn. Poph.  209,  aio.  Hill.  2  Car.  B.  R.  tht 

lame  exception  taken,  and  day  was  given  to  the  Attorney  General  to  maintain  the  inquifition  \ 
but  the  indilbntnt  was  afterwards  quafked,  efpecially  for  another  exception. 

A  coroner's  inqueft  found  B.  felo  de  fc,  it  was  objected  upon  4  E.  1.  De  Officio  Coronatorit, 
by  which  it  is  ena&cd,  that  the  inqucfl  (hall  be  taken  by  men  villarum  proxime  adjacentium, 
which  this  was  not,  but  by  men  villarum  adjacentium,  and  this  ftatute  being  made  to  prevent  a 
mifchicf,  which  was.  before  at  common  law,  ought  to  be  itri&ly  puriued,  or  tift  it  \i  made  to 

ft* 
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no  purpof^;  to  which  it  was  anfwered,  and  fo  adjudged,  that  it  ia  not  reqoifite  to  (hew,  that 
the  jury  were  men  of  the  vills  proxime  adjacentium,  tor  it  mall  be  fo  intended  till  the  coutraiy 
is  (hewn,  that  an  inquifition  fuper  vifum  corporis  might  be  taken  at  common  law  before  the 
coroner,  and  then  it  is  villarum  adjacentium,  which  (hall  be  intended  proxime  adjacentium,  and 
upon  view  of  1 48  precedents  accordingly  all  the  Court  agreed,  that  the  inquifition  was  well 
taken;  and  judgment  that  it  be  filed,  a  Sid.  90.  101.  144.  Hill.  1658.  Berkley's  Cafe. 

It  is  obfervable,  that  this  flatute  being  wholly  directory,  and  in  affirmance  of  the  common 
law,  doth  neither  reitraip  the  coroner  from  any  branch  of  his  power,  nor  excufe  him  from  the 
execution  of  any  part  of  his  duty,  not  mentioned  in  it,  which  was  incident  to  his  office  before  ; 
and  from  hence  it  follows,  that  though  the  ftatmte  mentioned  only  his  taking  enquiries  of  the  death 
of  perfons  flain  or  drowned,  or  fuddenly  dead,  yet  he  may,  and  ought  to  enquire  of  the  death 
of  all  perfons  -whatfoever  who  die  in  pnfon,  to  the  end  that  the  publick  may  be  Satisfied,  whe- 
ther fuch  perfons  came  to  their  end  by  the  common  courfe  of  nature,  or  by  fome  unlawful  violence, 
or  unreasonable  hardfhips  put  on  them  by  thofe  under  whoie  power  they  were  confined,  a  Hawk* 
PI.  C.  47.  cap.  9.  f.  aa. 

And  the  like  reafon  alfo  feems  to  be  the  befl  ground  of  the  refolution  which  we  find  in  fome 
books,  that  there  is  no  neceffity  that  it  appear  in  a  coroner's  inqueft,  that  it  was  taken  by  the 
oaths  of  perfons  of  the  next  adjacent  towns,  but  that  it  is  Sufficient  to  fay  that  it  was  taken  by  the 
oaths  of  lawful  perfons  of  the  county,  inafmuch  as  fuch  inquifitions  being  good  before  the  faid 
flatute,  which  is  wholly  declaratory,  muft  needs  be  fo  (till,  but  it  feems  that  it  ought  to  appear 
in  every  fuch  inquifition,  at  what  place,  and  by  what  jurors  by  name  it  was  taken,  and  that  fuch 
jurors  were  fworn,  and  that  the  reafon  given  in  fome  books  that  fuch  inquefts  fhall  be  intended 
tp  have  been  taken  by  the  men  of  the  next  towns  feems  very  harm,  if  it  be  fuppofed  neceffary  to 
be  taken  by  fuch  perfons ;  for  that  fuch  intendment  would  be  contrary  to  the  general  rule  of  the 
law,  which  will  not  fuffer  any  material  part  of  an  indidbnent  to  be  taken  by  intendment,  2  Hawk* 
fir  C.  47.  cap.  9.  f.  as. 

S.  2.  In  like  manner  it  is  to  be  enquired  of  tbem9  that  be  drowned 
or  fuddenly  JIain,  whether  they  were  drowned,  flain,  or  fir  angled, 
by  thefign  of  the  cord  about  their  necks ,  or  any  other  hurt  found 
upon  their  bodies ;  and  if  he  were  not  flain,  then  ought  the  coroner 
to  attach  the  finder,  and  all  other  in  the  company.  A  coroner  alfo 
ought  to  enquire  of  treafure  found,  who  were  the  finder s,  and  who 
is  fufpefiid  thereof  I  and  that  may  be  perceived  where  one  lives 
riotoufly,  haunting  taverns ,  and  hath  fo  done  of  long  time,  here* 
upon  he  may  be  attached  for  this  fufpicion  by  4  or  6,  or  more  pledges  A 
further,  tf  any  be  appealed  of  rape,  he  muft  be  attached  if  the  ap- 
peal befrejh,  and  they  fee  an  apparent  fign  by  effufion  of  blood,  or 
{in  open  cry  made,  and  fuch  fhall  be  attached  by  4  or  6  pledges  if 
they  be  found.  If  the  appeal  were  without  cry,  or  without  any 
vianifift  fign,  2  pledges  Jhall  be  fufficient.  Upon  appeal  of  wounds, 
efpecially  if  the  wounds  be  mortal,  the  parties  appealed  Jhall  be  taken 
r  250  1  ond  tty  until  it  be  known,  whether  be  that  is  hurt  fhall  recover  or 
not ;  and  if  be  die,  the  defendant  Jhall  be  kept,  and  if  he  recover 
they  Jhall  be  attached  by  4  or  6  pledges \  If  it  be  of  a  maim,  ho 
Jhall  find  more  than  4  pledges ;  if  it  be  of  a  f mall  wound  2  pledges) 
Jhall  fuffice.  Alfo,  all  wounds  ought  to  be  viewed,  the  length  % 
breadth^  and  deepnefs,  and  with  what  weapons,  and  in  what  part 
of  the  body  the  wound  is,  and  how  many  be  culpable,  and  how  many 
wounds  there  be,  and  who  gave  the  wound,  all  which  things  muft 
be  enrolled  in  the  roll  of  the  coroners.  Moreover,  if  any  be  ap- 
plied as  principal,  they  that  be  appealed  of  the  force  Jhall  be  at- 
tached alfo,  and  kept  until  the  principal  be  attainted. 
Where  a  2,    3  //•  J*  cap,  I,  Every  coroner,  upon  view  of  the  dead  body, 

*Urj^ntin  fia^  eniu^re  rftbeperfon  that  bath  done  the  death  or  murder  \  alfo 
Ipon  *the  of  their  abettors  and  confenters,  and  who  were  prefent  when  itwa* 
view  of  a  done }  and  the  names  of  the  perfons  fo  prefent  and  found  Jhall  inroll 
5££*    'niurtif,. 
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%0  find  who  killed  kim,  or  that  hi  killed  kimfelf\  or  they  tnay  find  that  he  who  is  named  in  the 
--JA — itkiUai  tumfitlf/f  defendemdo.  Jcnk.  aoi.  in  pi.  24.  cited  37  H<  8.  Br.  N.  C.  997* 


3.  /PS*»  *»#  is  flain  in  the  day-time,  and  the  murderer  efcapes 
untaken,  tbt  townjbip  that  fufftrs  itjhall  be  amerced y  and  the  coroner 
Jball  enquire  thereof  upon  the  view  of  the  body  dead. 

4«  Alfo  juftices  of  the  peace  have  power  to  enquire  of  efcapes, 
and  to  certify  them  into  B*  R*  and  after  the  felonies  found  the 
coroners  Jball  deliver  their  inquifitions  before  the  juftices  of  the  next 
goal  delwery  there,  who /hall  proceed  againji  the  murderers,  or  elfe 
certify  fuch  inquifitions  into  B.  R* 

5.  In  cafe  of  homicide  no  goods  are  forfeited  till  it  be  law- 
fully found  by  the  oath  of  12  men  that  he  is  felo  de  fe,  and 
this  belongs  to  the  coroner  fuper  vifum  corporis  to  enquire 
thereof,  and  if  it  be  found  before  the  coroner  fuper  vifum 
corporis,  that  he  was  felo  de  fe,  the  executors  or  admini fixa- 
tors of  the  deceafed  (hall  have  no  traverfe  thereunto*     3  Inft. 

34»  35-  caP-  8. 

6*  As  the  fheriff  may  in  his  tourn  enquire  of  all  felonies  •  Upon  ex- 
by  the  common  law,  laving  of  the  death  of  a  man,  fo  the  «*pt"«"d»e 
coroner  can  enquire  of  no  felony,  but  that  of  the  death  of  a  man,  ^n'otfof 
and  that  *  fuper  vifum  corporis*  He  Qiall  enquire  alfo  of  the  the  iaquifi- 
tfcape  of  the  murderer  y  of  treafure  trove,  deodands,  and  wrecks  tl°V2J 
ifthefea.    4  Inft.  271.  cap.  59.  $oph#  tQ9% 


7.  Inquifition  fuper  vifum  corporis  was  held  to  be  void, 
becaufe  it  was  not  alledged where  the  inquifition  was  taken,  nor 
by  what  per/on,  nor  their  names,  nor  that  they  were  [worn* 
Cro.  £•  31.  pi.  4.  Trin.  26  Eliz.  B.  R.  Pinner's  Cafe, 

8.  An  inquifition  of  murder  was  taken  before  T.  D.  coroner 
of  the  Lord  Berkley,  but  Jhewed  not  that  he  was  coroner  of  the 
county,  or  of  what  liberty ;  nor  was  it  ihewn  how  the  Lord 
Berkley  can  make  a  coroner,  by  patent  or  prescription ;  and  the 
indictment  quod  percuffit  cum  gladio  without  faying  febnice  %  . 
and  for  thefe  caufes  the  indictment  was  difcharged.  Cro.  E. 
I93.pl.  7.  Mich.  32  &  33  Eliz.  B.  R,  Dearing's  Cafe. 

9»  Inquifition  finding  that  the  perfon  was  poffeffed  of  a  leafe 
generally  as  yet  continuing,  without  (hewing  the  certain  be- 
ginning ana  determination,  is  good  enough,  and  the  fafeit 
way.  For  finding  the  date  wrong  vitiates  the  fale.  Cro. 
E.  584.  pi.  13.  Mich.  39  &  40  Eliz.  B.R.  Palmer  v.  Hum- 
phrey. 

io.  Inquifition  was  taken  before  the  coroner  in  Oxford-  J"  251  J 
lhire  upon  the  death  of  the  Earl  of  B.  and  being  removed  w.  J.ta* 


feipfum  percuffit.     Dodderidge  and  Haughton  held  it  infufli-  SSt^ISd 
cient  for  both  reafons,  and  though  the  indictment  it  virtute  feemt  to  be 
officii  by  the  coroner,  yet  he  is  bound  to  the  rule  of  the  law  f  c,^d 
in  the  execution  of  his  office,  and  cannot  impannel  outlaws  rcafautL 

and 


21.  A  perfon  having  killed  himfelf,  as  there  wis  reafon  id 
believe,  felonioufly ,  for  that  he  had  made  a  formal  will  juft 
before,  and  the  coroner  having  fworn  the  jury  to  enquire,  find-* 
ing  the  evidence  given  very  ftrong,  took  offfome  of  the  inquejl; 
and  per  Holt,  it  is  not  in  a  judge  s  power  to  take  off  a  jury- 
man after  he  was  fworn ;  and  though  this  coroner  be  a  weak 
filly  man,  yet  that  is  no  reafon  why  there  fhould  not  be  an 
information  again  ft  him,  for  fuch  men  mud  learn,  they  muft 
not  thruft  themfelves  into  offices;  and  the  return  of  the  in- 
quifition,  finding  the  deceafed  non  compos,  not  being  filed, 
it  was  quafhed,  per  Cur.  12  Mod.  423.  Pafch.  13  W.  3. 
The  King  v.  Stukely. 

22.  And  Holt  cited  a  Case  of  one  Combs,  who  had  killed 
himfelf  at  Highgate,  in  the  year  1655,  and  the  inqueft  waa 
fet  afide  for  prafiice.     1 2  Mod.  493- 

[  253  ]       (F)     Traverfe  of  Inquifitions  before  him. 

•  For  this  I.  HpHE  flying  for  felony  found  before  the  *  coroner  upon  the  ht+ 
is  an  an-  A    diRment  is  not  traverfable;  contra  of fuch  flying  found 

ctf  die  uPon  indi&ment  before  commijpontrs,  for  they  ought  not  to  en- 
crown.  Br.  quire  of  this  before  arraignment.    Br.  Traverfe  per  &c.  383. 

Traverfe        cjtes  36  H.  6.  X  I. 
per  Ac.  " 

pL  929.  cites  6  E.  4,  3. 

The  Court  2.  The  coroner's  inqueft  found  A.  felo  dt  ft ;  his  executors 

SatM *  prayed  that  they  might  traverfe  it,  which  was  granted  by 

faquifition  Hale,  Twifden,  and  Wild,  filente  Rainsford,  for  the  coro- 

findine  •  ner's  inqueft  finding  felo  de  fe  is  traverfable,  though  fugam 

Shcwm  ftctt  ls  not#  Afterwards  the  inqueft  was  quafhed  for  want  of 
traverfable;  the  word  *  murdravit^  and  a  new  in  qui  (it  ion  was  appointed 

lor  per  to  be  taken  before  juftices  of  peace.     2  Lev.  152.  Mich. 

Etion'why  i 7  Car- 2-  B- R-  The  KinS  v-  Aldenham. 

in  inquifi- 

tion  that  finds  a  fugam  fecit  is  not  traverfable,  is,  becaufe  all  the  parties  that  were  prefent  at  the 
death  of  the  party  are  bound  to  attend  the  coroner's  inqueft,  and  their  not  appearing  there  U 
a  flying  hi  law,  and  cannot  be  contradicted ;  but  that  reafon  does  not  hold  in  a  felo  de  fe. 
Ireera.  Rep.  419.  pi.  5*6.  Mich.  1675.  Anon.  ■  '■  It  was  held,  that  an  inquifition  found 
of  a  felo  de  fe  was  traverfable,  though  my  Lord  Coke  holds  the  contrary,  and  it  being  removed 
hither  by  certiorari,  they  were  admitted  to  traverfe  it.  Freem.  Rep.  443.  pi.  608.  Mich.  1676. 

Jreton's  Cafe. *ButSalk.  377.  pi.  21.  Pafch.  1  Ann.  B.  R.  in  Cafe  of  the  Queen  v.  Clerk, 

the  Court  held,  that  fuch  an  inquifition  would  be  good  without  the  word  murdravit,  and  that  fo 

is  Dami  Talk's  Cash 7  Mod.  16.  The  Queen  v.  Clerk.  S.  P.  by  Holt  Ch.  J. 

But  an  inquifition,  before  the  coroner  xakenfupcr  vifum  corporis  that  finds  the  perfon  viiftlodcfe% 
€f  non  compos  mentis  may  be  traverfed ;  but  the  fu* am  fecit  in  an  inquifition  before  the  coroner 
feswot  be  traverfed :  relolved  per  Cur.  Vent.  270.  Hill.  27  &  a8  Car.  a.  B.  R.  Anon. 

3.  The  coroner's  inqueft  fuper  vifum  corporis  found  that  Pm 
'  felonioufly  threw  himfelf  into  a  river ',  and  therein  feipfum  emergit% 
&  fie  feipfum  occidit  &f  murdravit ;  but  becaufe  (niergit)  is  get- 
ting out  of,  and  not  drowning  himfelf  in  the  water,  the  in- 
quifition was  quafhed,  after  the  party  had  been  dead  and 
buried  two  years ;  but  becaufe  the  man  had  been  dead  and 

buried 


buried  fo  ldrlg  that  there  could  be  no  view,  the  Court  held 
that  it  might  be  fupplied  by  a  commiflion  of  enquiry,  and  it 
was  ruled  that  his  death  fhould  be  pjefented  at  the  next  a'ffizes 
&c.  and  the  inquifition  traverfed  and  tried  at  the  fame  affizes* 
£  Lev,  14c*  Trin.  27  Car*  2.  B,  R.  The  King  v.  Parker* 

4.  Inquifitfon  of  a  felo  de  fe  was  returned  hither  by  cer-  *  J^»  *98- 
tiorari,  and  it  was  moved  for  a  melius  inquirendum,  on  affi-  Juimqjj 
4avit  of  melancholly  and  dijlraftion,  but  dented,  and  held  by  the  field's  Cafe* 
Court  not  grantable  unlefs  there  had  been  fome  irregularity  in  s<  C-  the 
the  caption  of  it,  and  ordered  the  adminiftrator  to  traverfe  Jj^* dl* 
the  inquifition,  as  is  ufual  in  the  Exchequer  in  cafes  of  in-  thu'eourfe 
queft  of  office,  as  talis  venit  &  queritur  feipfum  colore  &c.  of  a  melius 
gravari  &  minus  rite  &c.     And  agreed  by  all  the  Bench,  that  JjJJJJ1^,, 
he  might  do  fo$  but  held  by  fome  of  the  Bar,  that  it  is.  not  caufc  thi»" 
traverfable;  upon  an  a£Hon  for  goods  of  the  deceafed's  it  inquifitioii 
Will  hold  good,  and  cannot  be  traverfed.      2  Show.  199.  ££|ctravqfl 
Pafcru  34  Car.  B.  R.  The  King,  v*  Ripley.  asaninqu!- 

fitlon  againft 
another  for  mutdcr,  and  it  was  (aid,  that  Lord  Ch.  J.  Hale  had  declared  here  that  he  was  of 
ihia  opinion  ;  and  therefore  the  Court  advifed  the  adminiftrator  of  Ripley  to  remove  the  inquifi* 
tion  hither  by  certiorari,  and  then  to  fuggeft  himfelf  to  be  grieved  by  it,  and  fo  to  bring  the 
matter  and  truth  of  the  inquifition  into  judgment. ———Skin.  45.  pi.  16.  S<  C.  accordingly} 
Snd  fays,  that  the  lord  of  the  manor  had  ufed  art  in  obtaining  the  verdift. 

5.  An  inquifition  on  a  melius  inquirendum  is  traverfable,  but  {  254  J 
hot  an  inquifition  fuper  vifum  corporis.    Carth.  72,  73.  Mich, 

i  W.  &  M*  In  B,  R*  cited  the  Cafe  of  the  King  v.  Heather- 
fall,  and  this  agreed  by  the  Court,  to  be  good  law* 

(G)     Puniflied  for  Mifdemeanors  in  his  Office 

in  Civil  Cafes. 

1*  ^M'OTE ;  art  attachment  was  awarded  againft  the  coroners 
A^  of  Ydrk,  becaufe  A-  was  50.  exaelut,  but  they  would 
hot  give  judgment  of  the  outlawry,  arid  an  affidavit  of  that 
was  made.  And  Millington,  an  ancient  attorney  fa  id,  that 
the  coroners  of  Stafford  for  fuch  an  offence  were  fined  every 
one  ioI*  but  after  the  judgment  of  the  outlawry  pronounced 
they  mayjiay  the  return  of  the  exigent  for  to  be  advifed,  if  the 
fcafe  requires*    Noy.  11 3*  Trin,  2jac.  C.  B.  Anon* 

4.  In  cafe  againft  4  coroners^  for  that  J*  S.  was  outlawed  at 
the  plaintiff's  fuit,  and  a  capias  utlagatum  delivered  to  thecoro- 
rier,  and  though  they  might  eafily  have  arretted  him,  and  that 
be  was  once  in  company  with  one  of  them >  falfely  returned  a  non  eft 
inventus*  It  was  objected,  that  the  aft  ion  ought  not  to  be 
brought  againft  all  four,  for  it  was  faid  the  writ  was  de- 
livered bat  to  one,  and  the  allegation  was,  that  the  plaintiff 
was  in  company  with  one  of  them  &c*  But  it  was  anfwered, 
that  all  four  made  but  one  officer,  and  befides,  they  all  joined 
in  making  the  falfe return ;  and  judgment  for  the  plaintiff  nifu 
Freem.  Rep*  191,  192*  pi.  195*  Pafch.  1675*  C.  B.  Nay* 
lor's  Cafe. 
*  Vol.  VI,  U  (H)  Where 
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(H)    Where  Writs  (hall  be  dire&ed  to  the 

Coroners. 

I.  JfXTENDl  facias  upon  a  ftatute  merchant  iffued,  and 
,  -*-*  the  Jberiff  did  not  return  the  writ,  and  the  party  made 
thereof  fuggeftion,  and  prayed  writ  to  the  coroners,  and  could- 
not  have  it,  but  only  a  re-exent.     Br.  Statute  Merchant,  pL 
34.  cites  27  E.  3.  and  Fitzh.  Suggeftion  20. 

2.  If  the  Jberiff  does  not  Jerve  the  replevin  at  the  pluries,  pro- 

cefs  fhall  iffue  to  the  coroners,  and  there  the  flier  iff  has  loft 

his  power  to  fue  any  procefs  in  it  after,  by  the  beft  opinion, 

Br,  Office  and  Off.  pi.  43.  cites  43  E.  3.  26. 

Br.Reple-        3.  Where  the  Jberiff  does  nothing  in  replevin  at  the  alias ,  nor 

cites SL  c.     at  '*'  Paries 9  procefs  fhall  iffue  to  the  coroners  to  attach  the  Jberiff, 

Br.    and  to  make  replevin.  Br.  Procefs,  pi.  21.  cites  43  E.  3.  26. 
Wither-  ^  Note,  that  procefs  direcled  to  the  coroners  to  ferve,  this 

cito» 43E*#  '**     *§  *'  firVid  h  a^  l^e  coroners ;  hut  where  they  are  to 

«;  46.     *   give  judgment,  the  judgment  of  two  of  them  fuffices  where 

they  are  four ;  for  in  the  one  cafe  they  are  judges,  and  in  the 

other  only  minifters.  Br.  Procefs,  pi.  172.  cites  14  H.  4.34. 

^255  ]  5.  Procefs  fhall  not  be  made  to  the  coroners  where  there  it 
Voff^L  ^Jheriff,  or  where  the  fheriff  it  dead;  for  the  fheriff  k  an 
14.  Sttt  ■  officer  immediate  to  the  court,  for  procefs  fhall  not  iffue  to 
&C.  the  coroners  unlefs  in  fpecial  cafe;  as  where  the  plaintiff  fays, 

that  the  fheriff  is  his  coufin,  and  prays  procefs  to  the  coro- 
ners, and  the  other  does  not  deny  it,  there  procefs  fhall  iffue 
to  the  coroners,  and  otherwife  not.  Br.  Procefs,  70.  cites 
22  H.  6.  51.    By  all  the  Juftices. 

6.  If  a  Jberiff of a  county  in  a  city  be  in  contempt,  the  attach- 
ment is  to  go  to  the  coroner,  and  not  to  the  mayor  or  chief 
officer  of  the  corporation  in  fuch  city  or  town,  and  if  the 
offender  he  out  of  his  office,  the  attachment  fhall  bo  diredted 
to  the  new  fheriff.    2  Vent.  216.  Mich.  a  W.  &  M.  in  C  B, 
Anon. 
If  one  or         7*  In  the  cafe  of  2  coroners,  if  the  one  he  challenged,  thc\ 
thru  «r<     other  muft  aft,  and  yet  both  make  one  officer.     1  Salk. 
ifSi       isa-pL  *•  Pafch.  3  W.  &  M.  in  B.  R.  in  Cafe  of  the  King 
others  may  and  Queen  v.  Warrington. 

execute  the 

writ,  and  one  coroner  may  do  an  a&  alone  in  the  name  of  the  whole,  and  fet  the  names  of  the 
others  thereto.  Arg.  fays  it  is  agreed  fo  in  the  books,  a  Show,  a 86.  pL  283.  Pafch.  35  Car,  a, 
B.  R.  in  the  Cafe  of  Rich  v.  Player. 

(I)  Difcharged  and  Removed.  For  what  Caufe, 
and  How.  And  what  fhall  determine  his 
Office. 

Br.  Com-     i.   A  Coroner  is  not  made  by  commijjion  but  by  writ,  and  when 

Tcfci^1'  .  .  .h.e  is  e,caed  by  writ>  il  is  *******  in  Cb^cery,  and 
*.&«-» —    it  a  judicial  off  of  record,  and  therefore  when  the  king  dies 

this 
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tins  fliall  remain,  where  all  manner  of  commiffions  ceafe  by  Br.  Corone, 
demife  of  the  king,  as  commiffions  of  juftices,  and  the  like;  JteiYc  — 
but  judicial  ads  lhall  remain,  and  fo  the  coroner  fhall  remain  f.  n.  b. 
till  be  be  removed  by  writ  of  the  king*     Br.  Office  and  Off*  pi.  *63-  (N) in 
a5.  cites  4  E.  4. 43.  and  44.  Efotau 

tion  cites 
3.  C.  accordingly.— ——2  Hawk.  PI.  C.  3  cap.  x.  f.  11.  S.  P.  ana  Ibid.  43.  cap.  9.  f.  5. 

S»  P. 2  Inft.  175.  S.  P. Dal.  15.  pi.  7.  Anno  1  Mar.  S.  P.  by  Port  man,  and  not  denied 

by  Bromley  Ch.  J.  and  cites  D;  x  Eli*,  fol.  152.  pi,  2.  accordingly.—  Lev.  120.  Mich.  15 

1  Car.  a.  B.  K.  Ae  S.  P.  refolved  accordingly. 

2.  On  a  fuggeftion  that  a  totontr  had  not  fufftcient  lands 
Within  the  hundred,  a  writ  iflued  to  chufe  another,  and  One 
was  chofen.  Rhodes  and  Windham,  held  that  this  is  a  good 
difcharge\  though  F.  N.  B.  163.  (N)  fays,  that  he  ought  to 
be  difcharged  by  writ.  Godb.  105.  pL  123.  Mich.  28  &  29 
Eliz.  C.  B.  Anon. 

3.  The  coroner  (hall  be  difcharged  of  his  office  by  the  king's  Bat  this 
writ  fent  unto  him,  and  thereupon,  {hall  iflue  another  writ  "^"rlf 
directed  unto  the  Jheriff  to  chufe  a  new  coroner*  and  that  writ  ibid,  in  the 

Jhall  recite  the  caufe  of  tbs  dif charge  of  the  other  coroner*     F.  N.  new  notes 

4.  If  a  coroner  is  in  a  languijbing  condition*  or  fo  broken  with  p.  N.  b. 
eld  age  that  hi  cannot  exercife  the  office*  or  becomes  paralytic k,  it  163.  ?N) 
is  good  caufe  to  remove  him.     6  Rep.  41.  b.  in  a  Nota  of  the  ^F*  ™  ? 

T>° .    _   M  r    T  writ  to  that 

Keporter.  ,  purpofe 

*  Hawk.  PL  C.  44.  cap.  9.  C  12.  S.  P. 

5.  If  a  coroner  be  difcharged  of  his  office  by  falfe  fuggeflion*  [  256   ] 
by  the  king's  writ  dire  tied  to  the  Jheriff*  then  the  party  may  come 

into  the  Chancery,  and  require  a  commijjion  to  enquire  if  the  faid 
falfe  fuggeflion*  and  to  return  the  enquiry  before  the  king 
jnto  the  Chancery,  and  if  it  be  found  to  be  falfe,  then  the 
king  may  make  a  fuperfedeas  to  the  (heriff,  that  he  do  not 
remove  the  coroner  if  &c.  and  if  he  be  removed  that  he 
fuffer  him  to  exercife  his  office  as  he  did  before  F.  N.  B. 
164.  (D) 

(K)    PunifhecL 

I.  3  Hm  7.  A  Coroner  /hall  not  be  remifs*  but  Jhall  duly  execute 
cap*  u  **  his  office  according  to  law*  in  pain  of$L  and 
Jhall  have  for  his  fee*  (upon  view  of  the  body  J  13/.  4^  of  the 
goods  of  the  murderer*  if  be  have  any ;  if  not*  then  out  of  fucb 
amerciaments  as  Jhall  be  fit  upon  the  townjbip  that  fuffered  the 
murderer  to  ejeape.  • 

2.  1  H.  8.  cap.  7.  Juflices  of  afftfe  and  peace  have  power  t§ 
enquire  of  and  punijh  the  defaults  and  extortions  of  coroners. 

3.  The  coroner  is  tot  return  bis  inquifition  at  the  next  gaol 
delivery*  and  becaufe  he  did  not,  the  Court  difcharged  him,  and 

U  2  Jit 
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Jet  a  fine  of  IOo/.  upon  his  heady  they  having  found  it  murder* 
and  kept  the  inquifition  in  his  pocket.  Per  Cur.  in  a  Nota. 
Keb.  280.  pi.  81.  Pafch.  14  Car,  2.  B.R.  The  King  v.  Lord 
Buckhurft  &  ah 

For  more  of  Coroner  in  general.  See  other  proper  Titles,  and 
2  Hawk.  PI.  C.  42  to  55.  cap.  9.  and  2Hales's  Hift.of  PI. 
of  the  Crown  53  to  69.  cap,  8.  concerning  the  Coroner, 
and  his  Court  and  Authority  in  Pleas  of  the  Crown* 
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(A)     By  what  Means  a  Corporation  may  com* 
mence,  and  by  what  Words  and  Names,  and 
by  whom,  &  e  contra. 
[Or  rather,  of  the  feveral  Sorts  of  Corporations,] 
[And  of  what  Perfon  or  Perfons  it  confifts, 

PI.  1,  2.] 

•Aparfon   [i.    A    Corporation  confijts  of  one  Jingle  per/on  only,  as  the 
-   fionfU,ndU         A   *i*gf  Nfiop,  •  penfm  &c.    Co.  10.  29.  b.    A  Pre- 
a  corpora-    bendary.  Co.  10.  31.  b.] 

tioninhim  [2.  Or  aggregated  of  many,  as  Mayor  and  Commonalty, 
and  hu  fuc-  j^n  an(j  Chapter,  and  theie  in  the  civil  law  are  called  uni- 

cellors;  lor         r  .  11  r>  11 

he  may  t     vemtias  orcolleges.     10  Co.  29.  b.  J 

prefcribe 

in  him  and  his  prcdeccflbrs,  and  may  pinxhafc  to  him  and  his  fucceffof*.     Br.  Dean  &c. 

pl.  19. 

L  257  J  +  S.  P.  Br.  Encumbent,  pi.  14.  cites  39  H.  6. 14*  ■  And  per  Danby,  a  man 
may  give  land  to  a  par/on  andhis  fuccejjors,  7  £.  4.  13.  and  the  fame  per  Littleton  in  his  Chapter 
of  Frankalmoign.  Ibid.— Br.  Corporations,  pi.  68.  cites  39.  H.  6. 14 &  7E.  4.  12. 

Of  corporations  fome  are  Jpiritual,  and  fomc  are  temporal.  The  fpiritual  are,  as  abbots,  or 
priors,  and  their  covents,  and  fuch  like,  which  conftft  of  perfons  religious,  regular,  and  dead  aa 
to  the  world.  The  temporal  are,  as  dean  and  chapter,  mayor  ana  commonalty,  matters  and 
confreres,  and  fuch  like,  of  which  fome  confifl  wholly  of  perfons  fpiritual  and  fecular,  fome  of 
perfons  temporal  wholly,  and  fome  mixed  of- perfons  ecclcuaftical  and  temporal,  for  which  fee, 

Thcl.  Dig.  19.  Lib.  1.  cap.  aa.  f.  a*  refer*  to  5  H.  7.  *&  13  H.  8. 13.  and  14  H.  8.  3. ■ 

Co.  Litt.  250.  a.  S.  P. 

« 

[3.  There  are  4  forts  of  corporations  by  the  common  law,  as 
the  king.     Co.  10.  29,  b.] 
jenk.«7o.     .   [4.  By  authority  of  parliament.] 

pi.  88.  S.  P.    . 

Co.  Liu.  450.  a.  S.  P. 

[5.  Br 
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[$.  By  the  king's  charter  J]    *  jcnk.  870# 

pl.88.S.P. 
>  Co.  Litt.  «^o.  a.  S.  P.^—  Some  are  bygrsntefthe  king,  who  alfo  is  a  body  politick,  in 

himfelf.    Tbcl.  Dig.  19.  Lib.  1.  cap.  12.  f.  a.  refers  to  the  reports  of  Plowden,  fol.  24s. 

[6.  By  prefcription.]  jenk.  2ro# 

pl.88.  S.P* 
—Co.  Litt-  350.  a.  S.  P.  Some  corporations  are  by  prtfeription.  Thel.  Dig.  19.  Lib.  i* 

cap.  2a.  f.  3.  fays  it  appears  34  H.  6.  27.  and  in  divers  other  books. 

7.  A  commonalty  may  be  a  corporation  without  mayor  or  bailiffs* 
.  Thel.  Dig.  20.  Lib.  1,  cap.  22.  f.  16.  cites  Pafch.  2  H.  6. 
Grants  3,  and  fays,  See  Mich.  39  H.  6.  13.  where  Prifot 
faid,  that  a  corporation  without  a  head  is  not  good. 
'  8.  The  College  of  Greyftock  was  founded  by  Pope  Urban,  at  s.c.  cited* 
the  reaueft  of  Ralph,  Baron  of  Greyftock,  anceftor  of  the  Rep.  107. 
Lord  Dacres,  and  was  always  afterwards  called  or  known  and  as  revived, 
certified  in  the  book  of  Firft  Fruits  and  Tenths,  by  the  name  ^  lat^** 
of  the  College  of  Greyftock,  and  it  cotififled  of  a  mafter  and  6  prieft*,  commence- 
always  refiding  at  Greyftock,  who  came  in  by  admijfion  and  inflitu-  nwnt;  for 
tion  of  tbt  bijhop,  and  were  not  eligible,  and  the  priefts  had  ^J^ 
yearly  ftipends  of  5  marks  a  year,  befides  their  bed  and  cham-  found  or  in- 
ber,  and  the  mailer  40  marks  a  year,  but  they  bad  no  common  corporate  a 
fealy  and  therefore  it  was  adjudged,  that  was  not  a  college  ^Jun  thia 
well  incorporated,  and  therefore  not  given  to  King  Ed.  6.  by  rcalm,  but 
the  Statute  i«  Ed.  6.  of  Diflblutions.     D.  81.  at  pi.  64.  Hill,  »t  muft  be 
6  Ed.  6.  The  King  y.  Lord  Dacres,  alf.  Greyftock  College's  jjgj&j8 

Cafe.  fclf,  and  by 

no  other.— — Jenk.  205.  pi.  33.  S.  C. 

9.  The  Bp.  of  St.  David's  by  licence  from  the  ling  to  appro- 
priate certain  advowfons,  didy  by  the  king's  affent,  and  alfo  of  tbt 
dean  and  chapter ;  make  a  collegiate  churchy  and  conftituted  pre- 
bendaries thereof,  and  appropriated  a  corps  to  every  preben- 
dary, all  which  was  afterwards  confirmed  by  the  king's  letters 
patent.  Refolved  by  all  the  Juftices  of  both  Benches,  except 
Harper,  that  this  (hall  be  taken  as  a  college,  and  given  to 
the  king  by  the  Statute  1  Ed.  6.  D.  267.  a.  b.  pi.  12,  Mich* 
9  &  10  Eliz.  * 

."  10.  There  are  4  things  of  fubftance  to  be  obferved  in  every* 
corporation  founded  ad  pios  ufus.  1  ft,  1 1  mu ft  be  know n  b y  a  name, 
as  president  and  fcholars,  or  mafter  and  fcholars,  or  re&or  and 
confreres  &c.  2dly,  There  muft  be  a  place  certain  where  the 
perfons  {hall  be  reiident,  which  muft  have  a  known  name,  as 
College,  Nunnery,  Hofpital  &c.  3dly,  It  muft  have  the  name 
of  a  faint,  to  whom  it  is  dedicated,  or  founder,  as  Collegium 
Petri,  or  Pauli,  or  Gonvell-Hall,  or  Chrift-Church  &c. 
4thly,  It  muft  have  a  place  known  in  which  the-  hoitfe  Jhall  jtand 
known  by  fome  same  before  the  foundation,  as  in  Oxford,  in  r  258  1 
Cambridge,  in  London  &c.  Per  Matiwood  Ch.  B.  Mo.  231. 
Hill.  20  Eliz.  in  Fanlhaw's  Cafe. 

12.  In  the  name  of  a  corporation  4  things  only  are  to  be  re- 
Jpefted.  1  ft,  Ifhe  names  of  the  living  perfons,  who  are  the  cor- 
poration, as  mafter  and  chaplains  &c.  2dl y,  The  houfe  in  which 

U  3  they 
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they  are  rejident,  and  make  their  abode.  3dly,  The  nana  of  the 
founder.  4-thly,  The  place  whereupon  the  houfe  of their  abode  is 
built  aijd  ereded.  And  if  thefe  4  matters  are  fufficiently  fet 
down,  though  not  formally,  it  is  good  enough ;  by  the  Lord 
Ch.  B.  in  his  argument  in  the  Court  of  Exchequer.  Le.  160. 
pi.  228.  Mich.  30  &  31  Eliz.  in  Cafe  of  Marriot  v.  Pafchall. 

1 3.  It  was  faid  to  be  adjudged  that  the  inhabitants  of  a 
town  cannot  be  incorporated  without  confent  of  the  major  part  of 
them,  and  that  without  their  confent  the  incorporation  is 
void.  2  Brownl.  100.  Trin.  9  Jac.  Anon. 

14.  It  may  be  with  a  head  or  without  a  head,  and  the  head 
and  members  may  be  appointed  after  the  foundation ;  and  the 
foundation  may  be  before  any  material  fabrick  is  creeled.     JenkI 

270.  pi.  88.  Cafe  of  Sutton's  Hofpital,  Mich.  10  Jac. 

15.  Franchifes  &c.  ^re  not  ejjlntial  to  a  corporation  but  a 
privilege  pertaining  to  it;  the  eflence  of  a  corporation  is  to 
make  by-laws,  and  govern  their  members  &c.  the  which  they 
may  do,  though  their  franchifes  are  feifed ;  as  the  Dean  and 
Chapter  of  Norwich  was  a  chapter  to  the  biihop,  and  there- 
fore remains  a  corporation  after  their  lands  furrendered; 
otherwife  of  a  corporation  for  a  particular  purpofe,  as  an 

1  hofpital,  which  by  furrender  of  their  land  had  been  deftroyed 
before  tbey  were  reftrained  by  13  Eliz.  per  Holt  Ch.  J.  and 
for  this  he  cited  Fitzberbert  Corporation,  cited  in  the 

Bilhop  of  Norwich's  Cafe.   Skin.  311.  Hill.  3  W.  &  M.  ia 
B.  R.  in  Cafe  of  the  King  v.  the  City  of  London,    ' 

(A,  2)     Corporation.    What  it  isr 

A  carport-   1.    A    Corporation  is  a  body  politick,  confiding  of  material 
'mifidaf11  bodies,  which,  joined  together,  muft  have  a  name  tq 

body,  com-  dp  things  that  concern  their  corporations,  or  otherwife  it  is 
pofedof  dU  no  corporation.  And.  206.  pi.  238.  Hijl.  29  Eliz.  per  Ch.  B, 
vcrsconfti-  in  Cafe  of  Marriot  v.  Mafcall.  7 

tuent  mem-  « 

bers,  ad  in- 

ftar  corporis  hamani,  and  the  lizamentt  of  this  body  politick  or  artificial  body,  are  the  fran- 
chifes and  libertiea  thereof,  which  bind  and  unite  all  its  members  together ;  and  the  whole  eflence 
and  frame  of  the  corporation  confift  therein  j  per  Pcmberton  Serjeant.  Are.  Carth.  217,  HilL 
3  W.  &  M.  in  Sir  James  Smith's  Cafe.  *  *  . .  o  # 

2.  All  the  natural  perfons  of  the  corporation  are  not  the  cor- 
poration but  are  perfons  of  which  thp  corporation  confifts,  but 
riot  wholly;  for  the  name  is  a  part  alfo  without  which  the} 
corporation  cannot  be,  Arg.  per  Tufticiarios.  And.  210, 
Hill.  29  Eliz.  in  Cafe  of  Marriot  v.  Mafcajl. 

3;  The  Mayor  and  aldermen  of  London  are  not  a  corporation, 
but  a  Court ;  refolyed.  Carth.  172.  Hill.  2  %  3  W.  &  M.  in 
B.  R.  Rich  v.  Pilkington. 

4.  A  corporation  is  properly  an  invefting  the  people  of  the 
place  with  the  local  government  thereof,  and  therefore  their 
Jaw  ihail  bmd  a  Granger,  and  can  only  be  created  by  the} 
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crown;  but  a  corporation  may  make  a  fraternity  ;  per  Cur. 
i  Salk.  193,  pi.  5,  Hill.  2  Ann.  B.  R.  in  Cafe  of  Cuddon  v. 
Eaftwiclc. 

5.  The  Ancients  and  Principals  of  FurnivaFs  Inn  brought  an 
a€tion  upon  a  bond  given  to  discharge  the  duties  of  the  houfe, 
but  being  tried  before  Holt  Ch.  J,  the  plaintiffs  were  non- 
fuited,  becaufe  not  being  a  body  politick,  they  were  not  capable 
tefue.    Cited  Arg.  Gibb.  296,  Trin.  5  Geo.  2.  C.  B. 

(B)     Who  may  make  a  Corporation. 

[1.   \TONE  but  the  king  can  make  a  corporation.     Co.  10.  •  Br.  De- 
1 V   32-  b.  49  E.  3.  4.  *  49  AC  8.]  SSl  t  c!' 

per  Perfey, 
Gsundiih,  Belknap,  and  Kiuvet*— —  Jenk.  405.  pi.  35.  S.  P.  cites  D.  267.  and  to  Rep.  a. 

Sutton  Hofpiul's  Cafe. Jenk.  270.  pi.  88.  S.  C— 4  Rep.  107.  b.  cites  Greyftock  Col* 

lege'*  Cafe  S.  P. Jenk,  ao$.  pi.  35.  S.  C. 

[2.  The  king  may  give  power  to  a  common  perfon  to  name  the  ^\^1% 
perfons%  and  the  name  of  the  corporation^  and  when  he  hath  done  p*       '  * 
fo,  this  corporation  is  not  faid  to  be  made  by  the  common 
perfon,  but  by  the  king.     Co,  10.  33.  bf] 

[3.  If  the  Mayor  and  Commonalty  of  London  prefcribe  to  make  •  Br.  Cor- 
anotber  corporation  in  the  city,  and  their  cuftoms  are  confirmed,  pontiona, 
yet  it  is  not  good  without  tHe  king's  *  charter,*  49  E,  3.  4,  f9^^* 
i  49  Aff.  8,  J  ibid!  Pte- 

fcription, 


was  found  by  office,  and  that  the  devifor  died  without  heir,  whereupon  fcire  facias  iflued  againft 
them,  to  fay  why  the  king  fhould  not  have  the  land  by  efcheat  for  the  non-capacity  of  the  rever* 
fiOD,  and  they  came  and  a//raVrtf  prescription,  that  by  the  nfage  of  London  people  of  every  art  may 
moke  commonalty,  guild,  andpatern\ty%  and  devife  to  them,  and  that  the  kings  have  confirmed 
their  ttfage.  And  by  award  none  can  make  commonalty  nor  corporation,  but  the  king  himfrlf% 
quod  nota;  and  yet  it  ia  ufual  that  corporations  may  prefcribe  that  they  have  been  a  body  poli- 
tick time  out  of  mind,  and  have  Seen  capable,  and  pleadable  and  impleadable  time  out  of  mind, 
but-one  corporation  cannot  make  another  corporation.  And  per  Caund.  fuch  corporations  which 
London  makes  are  not  perpetual,  but  commence  by  the  a(Tent  of  the  people  of  an  art  at  their  wills, 
lb  that  if  any  of  the  art  will  leave  it,  they  may  at  their  pleasure,  quod  non  ncgatur ;  and  per  Bclk 
they  cannot  make  ftatute  of  inheritance,  nor  maHe  land  departable,  nor  to  be  devifable,  nor  thet 
king  by  his  charter  cannot  do  it,  quod  Caund.  conceflk,  and  that  the  king  may  give  to  the 
queen,  and  (he  may  havea&ion  alone.  Br.  Prescription,  pi.  is.  cites  49  £.  3.  3. 

t  Br.  Devife  pi.  at.  cites  S.  C.  that  a  man  cannot  prefcri be  to  make  guilds  or  fraternity  without 

tkarterfrom  the  king ;  for  commonalty  cannot  make  commonalty. Br.  Corporations,  pi.  45.  - 

cites  S.  C.  tYaXcommonaUy  or  corporation  cannot  make  another  corporation  or  commonalty,  by  ufege 
nor  prefcriprion,  nor  otherwife  unlcfs  by  charter  of  the  king,  which  wills  it  by  exprefs  words  1 
per  judicium  curia*  — —  Mo.  584  Arg.  cites  S.  C— Sid.  agi.  pi.  7.  Trin.  18  Car.  a.  B.  R. 
in  the  Cafe  of  the  King  v.  Beardwell  is  a  nota,  that  in  that  cafe  it  was  faid  that  there  cannot  be 
a  corporation  out  of  a  corporation  where  the  firft  why  grant ;  and  it  was  doubted  whether  there 
can  be  a  corporation  out  of  a  corporation  where  the  firft  was  by  brefcription.  For  in  London 
several  of  the  companies  are  corporations  by  prescription,  out  of  the  grand  corporation  by  pre* 
Jcrjptioa  viz.  both  by  prefcriptioa. 

4.  Note,  that  a  corporation  or  commonalty  cannot  snake 
another  corporation  nor  commonalty  unlefs  by  grant  of  the  king  by 
sxfrefs  words  \  and  not  by  prefer ipt ion  or  cuftom;  and  per  Cand, 

U  4  the 
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the  king  may  by  his  charter  divide  a  corporation,  and  make 
the  Prior  of*Weftminfter,to  fue  the  Abbot  for  his  pofleflion$. 
Br.  Grants  pi.  81.  cites  49  AC  8* 
The  king  £.  The  king  cannot  give  licence  to  another  to  make  a  corpora* 

°rant  or*  tton »  ^or  a  corPorati°n  ought  to  be  made  by  the  words  of  ths 
giveli-  king  himfelf.  Thelf  Dig.  20f  Lib.  1.  capf  22.  f.  26.  cites 
ccnce  t*      Hill,  2  H.  7.  1 3.  per  Keble,  contra  per  Rede  J.  Mich.  20 

SLai  H-  7-  V  &  38  E*  3-  H-  And  jt  was  faid  bY  Brian  and  Choke, 
corpora-       that  the  king  may  give  licence  to  one  to  make  a  cbantery  for  3 

tion.  5  Rep.  prieft  in  a  certain  place,  and  to  give  land  to  him  and  his  fuccef* 

i-'ru^n"  firs  &c     And  that  this  (hall  be  a  good  corporation  without 

Cawdry's  more  words.     Thel.  Dig.  20.  Lib.  1.  capf  22#  1.  20.  cites 

Cafo»cites  Trinf  2%  E.  4.  Grant  30.  and  that  fo  agrees  3  H.  7.  Grant 

tfiLfl  36  &  38  E.  3.  14. 

£ Only  ,  ; 

the  king  can  make  a  corporation,  Jenk.  270.  pi.  -88,  cites  10  Rep.  1.  Sutton  Hofpttal's  Cafe.——* 
Ib'iA,  so£.  in  pi.  35 1  cites  S.  C  &  S.  P. 

6.  A  man  at  common  law  could  not  ere&  a  fpi ritual  body  po- 
litick, to  continue  in  fucceffiori,  and  capable  of  endowment, 
without  the  king's  licence,  but  by  the  Statute  of  Mortmaines 
they  might  have  endowed  this  fpiritual  body  once  incorpo- 
rated perpetuus  futuris  temporibus  without  any  licence  from 
the  king,  or  any  otherf     3  Inft,  202.  cap.  97, 

But  now  any  man  may  ereSt  and  build  an  houfe  for  an  hof- 

futalj  fchool,  working-houfe,  or  houfe  of  corre&ion,  and  the 
ike,  without  any  licence,  but  that  is  but  a  preparation,  and 
may  be  done  as  owner  of  the  foil ;  but  by  the  common  law 
he  could  not  incorporate  any  of  them  without  licence,  but 
now  he  may  *  endow  them  with  lands  in  certain  cafes,  by  the 
Mo^mTin    ftatutes  of  the  39  Eliz.  cap.  5.  and  3  Car,  cap,  1.  3.  Inft, 
(A.  *)         ?02.  cap.  97. 

(C)     Of  what  Perfons  a  Corporation  may  be 

made, 

S,  P.  and  [  j#  f"\NE  corporation  may  be  made  out  of  another  corporation: 
fcdTnk.  Co-  I0-  -Bride wel,  [cited  in  the  Cafe  of  Sutton's  Hof. 

%7o.  pi.  88*  pitaf]  31.  b.] 

—Several 

corporations  may  be  created  one  6ut  of  another ;  as  the  Dean  and  Chapter  of  Lincoln  are  a  join* 
corporation,  viz.  the  dean  is  a  corporation  by  himfelf,  and  every  one  of  the  prebendaries  Uacor* 
porjuion  by  himfelf,     19  $>ep.  3}.  b.  ad  Enem,  cites  9  E.  3.  18.  b.    ' 

(D)     Of  what  Place. 

"*in888£T   £I?  TT^RE  *Wty  f?  be  a  place  of  corporation,    Co.  10.  29* 

muft  have  a  D*  I23«] 

place  cer-  * 

tain ;  but  a  fictitious  place  will  fcrvc  -Mo.  231.  per  Manwoofl  Ch*  B.  the  S.  P.  1 

J,c.  i§o.  p}.  aa8f  S,  P.  by  th,c  Ch.  ^}.  f 

[2.  There 


C«epratf*t&.  *a$t 

[a.  Tfaere  ought  to  be,  a  place  fuppofed  in  England,  and  if 
there  be  not  any  fuch  place  in  England,  yet  it  is  good!  as  of 
Jerufalem  in  England.     Co.  10.  32.  b.] 

*3»  A  corporation  cannot  be  limited  to  a  county,  as  probos  Paph.  57,. 
homines  of  fuch  a  county,  or  Trinity  College  in  fuch  a  Mich.  36 
county,  but  it  ought  to  be  reftrained  to  fome  certain  place ;  B  ^  m*f* 
Arg.  2  Brownl.  244.  cites  it  as  the  opinion  of  the  Lord  Pop-  cafe  of    - 
ham  in  Button's  Cafe.  Buttomv, 

Wright- 
is  an,  Popham  faid,  that  to  creel  an  hofpiul  by  the  name  of  an  hofpital  in  the  county  of  S.  or 
pa the  Biihopric  of  B.  &c.  it  not  good,  becaufe  he  it  bound'  tp  a  place  too  large  and  uncertain  t 
but  a  college  erected  in  Acadcmia  Cantabrig.  orOxon,  is  good  (and  fome  arc  fo  founded],  because 
it  fends  to  a  particular  piaxc,  as  a  city,  town  &c 

(E)     Of  what  iV*/w. 

[ U  'THERE  ought  to  be  a  name  by  which  it  ought  to  be  in-  jenk.  270, 
*    corporated.     Co.  10.  29.  bt]  pi-  8fc  >*•*" 

[2.  The  name  of  the  corporation  is  as  the  name  ofbaptifm.  ^e  a  name 

Co.  10.  28.  b.  123.    21  E»  4.  56.  b.]  certain}  - 

but  a/5i- 
tiont  name  will  ferve.  Le.  163.  pi.  228.  Mich.  30  &  31  Eliz.  in  Cam.  Scacc.  per  Lgertoo 

Solicitor  General,  Arg.  fays  it  is  a  clear  and  plain  rule  in  our  law,  that  the  name  of  a  corpora* 
tion  is  as  a  name  ofbaptifm  to  a  natural  roan,  and  if  there  be  any  difference,  I  conceive,  that  the 
law  requires  more Jlrict  certainty  in  the  name  tf  a  corporation,  than  in  the  name  ef  any  particular 
farfoa ;  for  a  name  is  more  neceiTary  to  a  corporation  than  to  another ;  for  when  an  infant  is 
born*  he  is  prefently  a  perfect  creature  before  any  name  given  him,  and  the  giving  the  name  u 
not  a  matter  of  neceffity,  but  of  policy,  for  diftin&ion  Sec.  but  in  the  cafe  of  a  corporation,  the 
name  is  thefukjlance  and  ejfence  ojit^  and  it  is  not  a  body  before  a  name  be  impofed  upon  it,  and 
therefore  in  the  charters  of  corporations  there  is  always  fuch  a  claufe,  per  tale  nomenimplacitare 
&  implacitari,  acauirere  Sec.  poflint,  and  without  their  name  they  are  but  a  trunk ;  but  contrary 
in  the  cafe  of  particular  pcrfons.  But  otherwife  in  the  cafe  of  a  corporation,  and  we  cannot  give 
any  thing  to  a  corporation  by  circumjlances  inducing  or  implying  their  true  name ;  as  land  given 
to  the  hrft  hofpital  which  the  queen  (hall  found,  although  that  it  fufficiently  appear,  that  fuch  a 
pne  was  the  hofpital  which  the  queen  firft  founded,  yet  the  gift  is  void.— —Popham  .compare* 
the  name  of  a  place  of  a  corporation  to  the  furname  of  a  per  ton,  which  regularly  ought  to  be 
expreued  in  leafes,  but  if  it  be  not  put  with  all  exacwefs,  yet  it  avoids  not  the  leafe ;  but  however 
that  be,  it  U  certain  the  miftake  of  the  very  name  of  the  place,  which  does  not  mifname  the  filia- 
tion, is  not  material,  for  then  it  keeps  within  the  general  rule  formerly  given*  Gilt),  Hift.  of  G.  B, 
l8fr  Poph.  57.  in  Cafe  of  Button  v,  Wiightman,  S.  P/ 

• 

[3.  The  king  may  incorporate  a  town  by  one  name,  and  after  *—-*+*  »> 
iy  another  name,  (*)  and  then  they  (hall  ufe  their  name  ac-  *  FoL  ac- 
cording to  the  fecond  corporation,  and  yet  they  fliall  continue  ~\  J  "* 
the  pojfejftohs  they  had  before  by  the  other  name.  21  E.  4.  59.] 

4.  A  corporation  may  be  by  one  name,  and  enabled  to  purchafe,  4  c^P011- 
endfue.  by  another  name;  per  Cur.  Jo.  262.  cites  1 1 E.  1.  where  b^Ou  t!°" 
a  corporation  was  by  the  name  of  Mailer.  Wardens,  Brothers  and  Powell 
?nd  Sifters  of  Rouncevil,  and  the  patent  faid,  that  they  fhould  3}  if  hprt- 
Aie  by  the  name  of  the  Mafter  and  Wardens  of  Rouncevil.      \ffiml* 

ftveral 
names ;  but  if  by  charter  it  is  cthcrzvife,  for  in  fuch  cafe  it  cannot  have  fcveral  names  at  the  fame 
time,  and  to  the  fame  purpofe ;  for  if  a  new  charter  is  granted,  and  by  a  now  name,  the  old  one 
is  gone ;  as  in  the  cafe  of  baptifm  by  one  name,  and  confirmation  by  another,  but  fuch  corpora- 
tion may  have  fcveral  names  to  fcveral  purpofes,  for  it  may  be  created  ^tr  Nomcn  D.  to  take  and. to 
grant,  and  per  N<rt**n  F.  tofucandto  befued.  3  Salk.  102.  pi.  2.  Mich,  xo  W.  3.  C.  B.  Anon. 
Hon  fequitur  that  what  will  amount  to  a  defcriptio  ptrfonx  to  enable  to  take,  will  be  fufneient  for 
H  perfon  to  fue  in;  pier  Eyre  and  Powis  ^10  Mod.  2o8f  iji  Cafe  of  Cambridge  Univernty  v. 
Vavafor,  Crofts,  and  A.  Bp.  of  York, 

'  '  *•     •    •■  .         5.  Body 
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5.  Body  politick  cannot  be  contained  in  this  word  (perfom) 

Sropinionem,  in  .the  Reports  of  Plowden,  fol.  177.  TheL 
ig.  21.  Lib.  r.  cap.  22.  i.  29. 
so  Rep.  1.        6.  A  corporation  may  be  named  by  a  fubjeft.     Jenk.  270. 
*c.s.c.     pi.  88.  cites  the  Cafe  of  Sutton's  Hofpital.  Mich.  10  Jac. 
Ld.  Rayra.       7.  Where,  my  Lord  Coke  fays,  a  corporation  muft  have  a 
&&  R        name>  lt  mu^  be  "nderftood  either  as  exprejfed  in  the  patent, 
Axg.  '       or  implied  in  the  nature  of  the  thing;  as  if  the  king  incorpo- 
rate the  inhabitants  of  Dale,  and  give  them  power  to  chufe 
a  mayor,  though  there  is  no  name  of  incorporation  in  the 
patent,  yet  it  would  be  a  good  incorporation,  and  the  name 
would  be  Mayor  &c.  Commonalty  ;  per  Holt  Ch.  j.  3  Salk. 
102,  Trin.  13  W\  ?.  B.R.  in  Cafe  of  College  of  Phyficians 
v.  Salmon, 

8.  Inhabitants  ofS.  can  neither  take  by  purchafe  or  devi.fe* 
MS.  Tab.  December  1,  1722.  Foley  v.  Attorney  General. 
\Ar  t6g.  in      9,  The  names  of  corporations  are  given  of  nectjjitf,  for  the* 

*£  *s%     name  ]S  as  tne  vtr1  h*n&  of  the  conftitution,  and  though  it  is 

* N'cw'    the  will  of  the  king  that  eredls  them,  yet  the  name  is  the 

Abr.  501,    knot  of  their  combination,  without  which  they  could  not 

6.P.jniotw  perform  their  corporate  acts,  and' it  is  no  body  to  plead  and 

4cm  ye*  a*  ^e  imp]^^  t0  take  and  give,  till  it  hath  got  a  name,  but 

natural  perfons  can  take  before  they  come  into  being,  and 

when  they  are  in  being,  before  they  have  got  a  name.     As  a 

remainder  may  be  limited  to  the  eldeft  fon  of  J.  S.  but  if  a 

remainder  be  limited  to  fuch  a  corporation  as  the  king  {hall 

next  ere&,  thifc  is  not  good,  though  a  corporation  be  erected 

before  the  particular  eflate  he  determined,  for  this  body  of 

men  are  only  capable  of  taking  by  the  name  in  the  patent; 

G.  Hift.  C.  B.  181,  182,  cap.  17. 

And  here  10.  Thefe  names  of  corporations  are  ufually  taken  from  5 

t^iftteu-    thinSs>  lft-  From  the  perfons,  of  which  they  conji/i. 

names  be 

cxprefled  by  words  fynonimous,  it  it  fuffieient ;  at  if  a  college  be  in&ituted  by  the  name  of 
Guardianus,  (3  Scholar? s  Domusfive  Collegii  Scholar  ivm  de  Merton  and  they  make  a  leafe  by  the  name 
ofCuftos  (3  Scholar  es  it  it  good.  So  if  the  grant  be  made  by  Prapofitus  (3  Socii  where  it  mould  be 
Seholarcf,  it  it  good. 

So  if  J.  S.  Abbot  ofB.  makes  a  leafe  by  the  name  ofClcrkus  de  B.  it  it  well  enough. 

Jf  there  be  a  corporation  founded  by  the  name  of  Mayor  (3  Burgenfes  Burn  bom.  Regis ,  an 
obligation  is  made  to  them  by  the  name  of  Mayor  (3  Burgenfes  de  Linn  Regis  Sec.  without  faying 
Burgi  Dora.  Regit,  and  thit  wat  allowed  a  good  obligation;  for  the  parties  arefijiciently  exprejeat 
and  all  burroughs  are  founded  by  the  king.  Guardianut  for  guardian  it  well  enough,  but  they  are 
an  ^gregate'body.  Gilb.  Hift.  of  C.  B.  18a,  183.  New  Abr,  501.  S,  P.  in  tottdem 

'verbis* 

lfanhoufe       u.  2dly,  Their  name  is  taken  from  the  tnd  and  defign  of 

SKfe  '*«>  «*. 

of  Minifler 

Pauperis  Domus  Dei,  this  it  well  enough,  for  the' main  defign  it  fpecified  by  both  names.  But  if 
an  houfe  be  founded  by  the  name  of  Guardiani  ££  Scholanum  Domusfive  Collegii  Scholarium  dc 
Me  r  ton,  and  a  teafe  be  made  by  them  by  the  name  of  Guar  di anus  S3  Scholar rs  Domusfive  Collegii  dc 
Mcrton,  thit  it  no  good  leafe,  for  it  is  a  material  variance  of  the  name,  fince  they  have  not  ex- 
prtjfrd  the  defign  of  the  houfc,  which  is  a  fubftantial  part  of  the  name.  But  if  a  college  be  inftituted 
by  the  name  of  Aula  Scholarium  Regina,  to  be  governed  by  a  provofi,  and  they  are  confirmed  by  the 
king  by  the  name  of  Prapofitus  &  Scnolares  Aula  Rcrina,  and  they  make  a  grant  of  that  advowfoa 
by  that  name,  thit  it  good,  for  that  college  would  never  have  a  name  according  to  the  words  of 
the  fijft  charter t  for  then  it  would  be  a  fole  corporation,  which  it  contrary  to  the  general  con- 
venience 
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vefaienceof  fuchabody,  for  the  name  would  be  Prxpofitus  Scholarium  Aula*  Reginae,  wKicit. 
cannot  be  intended,  and  the  word  Scholares  is  not  required  as  in  the  former  cafe,  and  the  placing 
it  where  it  is,  confirms  the  eflablifhment,  and  confirmation  of  the  king,  and  common  appellation 
are  good  interpreters  of  the  original  intent  of  the  name.  Gilb.  Hilt,  of  £,  5.  183,  1^4.  ■  ■ 
New  Abr.  50s,  503.  S.  P.  in  totidem  verbis. 

X2«  3dly,  The  names  of  corporations  are  taken  front  the  E.  4.  ineor- 
names  of  the  patrons  that  procured  the  jurifdi&ion,  or  that  have  ^mamd" 
endowed  them,  CanoVof 

Windfor  by 
the  name  of  the  King's  Free  Chapel  of  St.  Georg:  the  Martyr,  and  in  the  time  of  W.  &  M.  they 
made  a  iea/e  by  the  name  of  the  Dean  and  Canons  of  the  King's  andjQueen's  Free  Chapel  r  -  £  _  -| 
&c«  this  is  a  material  millake  of  the  name,  for  it  takes  its  name  from  the  founder,  L  J     J 

that  it  here  miftaken,  and  the  name  of  a  different  one  fubltituted  in  its  room.  Gilb.  Hill,  of 
C.  B.  184.  New  Abr.  50 1.  503.  &  P.  in  totidem  verbis. 

*3»  4-thly,  Their  names  are  taken  from  the  places*  where  Fortheeo*- 

<vA  '  xssfz 

where  it  it 
fettled,  and  from  whence  it  cannot  be  removed,  but  to  natural  perfont  the  name  of  the  place  if 
but  an  adchtion,  for  they  may  remove  and  change  place,  and  fo  their  names  would  have  perpetual 
alterations.  Gilb.  Hift.  of  C.  fi,  1 84.  New  Abr.  184.  S.  P.  in  totidem  verbis. 

14.  5thly,  The  *  name  $f the  faint ;  and  if  this  be  omitted  Mthc  Prior 
or  rniftaken,  this  doth  not  avoid  their  grapts  or  leafes;  for  J^i'gf1" 
tjie  name  of  dedication  is  but  an  empty  found,  and  exprefles  Coventry 
no  real  ufe  or  defign,  and  therefore  is  immaterial,  and  may  makes* 
be  omitted.  « X 

of  Out 
£ean  pf  Coventry,  this  is  goo£ ;  fo  if  they  granted  an  arinuity  or  corody,  and  the  name  of  Use 
faint  had  been  omitted.  Gilb.  Hift.  of  C.  £.  186.  *  See  New  Abr.  501 . 

(F)     By  what  Words. 

[l.  *T*HESE  words,  Incorporo,  Fundo9  Erigo  ice.  are  not  of  J'1*"**0! 

*    neceflity  to  be  ufed  in  making  a  corporation,  but  £j ^f'0  * 

words  equivalent  are  fufficient,     Co.  10,  30,]  Rep.  30.  a. 

in  the  Cafe 
of  Sutton's  Hofpital,  and  (ays,  that  with  this  accords  44  Afl".  9.  in  the  Prior  of  Plimpton's  Cafe* 
and  4  E.  4.  7.  in  the  Abbot  of  Glaftonbury's  Cafe,  and  that  in  none  of  thofe  books  or  records  was 
any  mention  made  of  thofe  words,  fundo,  erigo  Sec.  or  any  the  like  words ;  for,  as  has  been 
feid,  they  are  words  declaratory  only,  and  .the  efleft  of  them  may  be  m^de  by  the  owner  of  the 
land  without  any  granf, 

1 

[2.  Of  ancient  time  the  inhabitants  of  a  town  were  incor-  w  Rep.  3a. 
porated  when  the  king  granted  to  them  to  baye  guildam  merca-  cafeofC 
toriam*  Reg*  219*  Co.  10. 30.]  Suttou's 

•  Hofpital, 
cites  theregifter  219.  b.  and  (ays  that  thereupon  the  place  of  all  their  convocations  and  iffem. 
tfies  were  called  the  Guildhall,  and  Ibid.  30.  D.  cites  other  books,  that  the  words  Gilda  Meiea- 
loria  made  an  incorporation. 

[3«  The  king  gave  licence  to  Ramfey  U  grant  a  rent  cuidam  *  Br- 
fapellano\  this  ipade  a  corporation.  2  H.  7.  R.  155.  *  2  H.  7.  pj?c^ 

} 3  Co*  10.  28*  [27.  b.]  cites  r>.*c— 

*         '  \  Pitt.  Grant,  pL  35.  cite,  S.  C. 

[+.  if 
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•  Br.  cof-         [4-  If  the  king  grants  lands  to  the  men  or  inhabitants  of  Z>. 
porarion*      haredibus  &  fucceffbribus  fuis*  rendering  a  rent  for  any  thing 
pi.  65.  atei  touching  thefe  lands,  this  is  a  corporation,  but  not  to  other 
V  Br.  Pa-    purpofes.  *  21  Ed.  4. 56.  7  Ed.  4.  30.  -f-  2  H.  7. 13.] 

tents,  pi.  44. 

cites  S.  C.—  Fftz.  Grant,  pi.  36.  cites  S.  C.  Br.  Corporations,  pi.  54.  cites  7  E.4. 14. 

g.  p,_S.  P.  and  it  feems,  that  they  are  only  tenants  at  will;  and  if  the  queen  will  releafe  or 
give  to  them  the  faid  rent  and  fee-farm,  it  feems  that  the  corporation  is  diflblved  ipfo  fa&o ;  for 
the  rent  and  fee-farm  was  the  caufc  of  enabling  the  corporation  &c.  Idco  <qu*ere.  D.  i-oo.  a.  pi. 
70.  Trin.  1  Mar.  Anon. 

[  *64   ]  .  %       .       . 

Br.Corpo-        [5,  But  if  the  king  grants  land  bo  minibus,  or  inhabitanti- 

6*U<ritespl"  ^us  ^e  ®*  ^  they  be  not  *ncorPoratea*  before*  the  grant  is  void, 

sf  C?  if  »*  r*w'  be  refcrved  to  the  king.     2  r  E.  4.  56.] 
Br.Corpo.        [6.  5«f  if  the  king  grants  bominibus  de  Iflington  to  be  dif 

orations,  pi.  charged  of  toll*  thrs  is  a  good  corporation  to  this  intent,  but 

afcT*8  not  to  purchafe.     21  E.  4.  59.  (R,  this  is  matter  of  dif- 

charge.) 
Bit  if  he  [7.  If  the  king  gives  lands  to  the  inhabitants  of  Iflington*  and 

gives  the  ^/r  j^^ff^^  if  they  were  not  incorporated  before*  this  is  3- 

fee-farm  void  grant,  for  the  king  is  deceived*     7  E.  4.  30.] 

either  probis 

bominibus  de  J.  or  Burgenfibus,  Civibus,  &  Communitati ;  this  makes  a  good  corporation.  Br, 
Corporation*,  pi.  54.  cites  7  £.  4.  14  — ■ —  Thel.  Dig.  20.  Lib.  1.  cap.  a 2.  f.  17.  cites  S.  C. 
and  ax  £.  4. 56.  that  they  are  incorporated  to  have  any  acuon  for  any  matter  touching  this  land, 
tta  not  otherwise. 

8.  Afcue  faid,  that  the  College  of  Rippon  in  his  country 
"was  founded  by  the  name  of  Canonici  only,  Thel.  Dig.. 20 
Lib.  I.  cap.  22.  f.  16.  cites  Trin.  18  H.  6.  16. 

9.  Corporation  is  good  without  limiting  any  number  certain  of 
perfons  to  be  of  the  corporation.    Thel.  Dig.  20.  Lib.  i.  cap, 
22.  f.  25.  cites  Hill.  34.  H.  6.  27. 

10.  The  king  incorporated  thofe  of  Noi  wich  by  name  De  Ci- 
vibus fcf  Communitate*  and  after  in  the  charter  ConceJJimus  Civi- 
bus 'praedi&is  quod  non  ponantur  in  Juraiis  &c.  omitting  this 
word  Communitate,  and  per  Brian  Ch.  J.  and  Neale  and  Choke 
Juftices,  the  grant  is  good  to  the  citizens  only*  becaufe  it  make* 
a  new  corporation.    Br.  Corporations,  pi.  65.  cites  21  E*  4, 

'  11.  And  if  the  king  grants  to  the  inhabitants  of  the  Fill  of 
Dale*  that  they  may  chufe  a  mayor*  and  after  this,  that  they 
Jhall  implead*  andjhall  be  impleaded  by  the  name  of  Mayor  and 
Commonalty  of  Dale*  now  this  word  Inhabitants  is  gone,  and 
yet  it  was  good  in  principio  to  take  the  grant.  Br.  Corpora- 
tions, pi.  65.  cites  21  E.  4.  55,  56. 

12.  And  note,  that  in  all  the  ancient  cities  and  boroughs 
of  England,  as  in  London  and  elfewhere,  the  grant  is  made 
to  the  citizens  of  London  or  burgeffes  of  Dale,  and  the  like, 
which  were  never  incorporated  before*  and  yet  good**  but  it  feems 
that  thofe  are  favours  for  their  long  continuances*  and  there  are 
many  grants  to  them  by  names  as  above,  and  that  they  may 
fpake  a  manor,  and  to  have  conufance  of  pleas,  and  many 

other 
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other  articles,  is  well*  for  they  enjoy  them,  Br,  Corporations, 
pi.  65.  cites  21  E.  4.  55,  56. 

13.  If  the  king  fhould  grant  lands  probis  hominibus  vill<t  di 
Iflington  without  faying  habendum  to  them  and  their  heirs,  erfuc- 
cejfors,  rendering  rent,  this  is  a  good  corporation  perpetual  as 
that  intent  only,  but  then  it  feems  that  they  are  but  tenants 
at  will;  and  if  the  king  releafes,  or  gives  to  them  the  faid 
rent,  the  corporation,  it  feems,  is  diflblved  ipfo  fa&o;  for  the 
rent  was  th?  caufe  of  the  enabling  the  corporation,  &c.  Dyer 
100.  a.  pi.  70.  Trin.  1  Mar.  fays  it  was  fo  held  for  law  in  the 
Star-Chamber*     The  book  fays,  Ideo  Quare. 

14.  King  Edward  6.  granted  to  the  Mayor,  Citizens,  and 
Commonalty  .of  London,  his  Manfien-Houfe,  tailed  Bridewell, 
And  that  it  fhould  be  founded  and  erecled  into  an  hofpital  for  the 
poor,  and-  that  when  founded  and  ere&ed,  it  fhould  he  called  the 
Hofpital  of  King  Edward  6.  ofCbri/l,  Bridewell,  and  St.  Thomas 
the  JpoJiU,  and  that  they  Jbould  he  incorporated  by  the  name  if  the 
Governors  of  the  Poffejfions,  the  Revenues,  and  Goods  of  the  Hof~ 
pital  of  King  EdwanC6.  ice.  Adjudged,  that  this  Hofpital 
in  intention  only  was  fufficient  to  fupport  the  name  of  a  cor- 
poration, and  ttiat  the  words,  (viz.)  the  Governors  from  r  2j-  1 
henceforth  fhould  be  incorporated  by  the  name  &c.  incorpo*  "■  *  4 
rated  them  immediately,  and  that  they  fhould  not  wait  till 

an  hofpital  be  actually  built,     10  Rep.  31.  a.  b.  cites  Mich. 

34  &  35  EHz»  Rpt-  l72-  %•  R»  Bridewell  Hofpital's  Cafe. 

15.  King  J,  by  his  letters-patent  granted  that  the  Borough 
of  Yarmouth  fhould  be  incorporated,  and  the  grant  is  made 
hurgenfibus,  without  naming  of  their  fucceffars,  and  alfo  he  granted 
burgenflbus  tenere placita  coram  ballivis,  and  in  pleading  it  was 
not  averred  that  there  were  bailiffs  there,  and  it  was  objected 
that  the  borough  canoot  be  incorporated,  but  by  men  which- 
inhabit  in  it ;  but  it  was  refolved,  that  the  grant  is  good, 
and  the  Lord  Coke  faid,  that  he  hail  feen  many  old  grants  to 
the  citizens  of  fucb  a  town,  and  good,  and  fo  that  the  grant 
burgenflbus,  that  the  borough  mould  be  incorporated,  being 
an  old  grhnt,  fhould  have  favourable  conJlruclion\  but  the  doubt 
was,  for  that,  that  it  was  not  averred  that  there  were  bailiffs 
of  Yarmouth,  and  if  a  grant  to  hold  pleas,  and  doth  not  fay 
before  whom,  the  grant  is  void,  according  to  44  £•  3.  2  H.  7. 
21  Ed.  4.  And  for  that  it  was  adjudged ;  but  the  opinion  of 
all  the  Court  was,  *  that  the  grant  made  burgenfibus  was  good 
without  naming  of  their  fucceffors,  as  in  the  Cafe  of  Grant 
Civibus,  without  more.  2  Browni.  292*  Hill.  7  Jac.  1609*  r 
C.  B.  Yarmouth  Borough*s  Cafe. 

16.  A  charter  by  the  king  to  aliens  may  make  them  a  cor- 
poration as  to  the  king,  but  not  a  corporation  as  to  the  fub- 
jefts.  See  Roll.  Rep.  148.  Hill.  12  Jac.  B.  R.  in  the  Cafe  of 
the  King  v.  Hanger, 

17.  1  ne  lockfmttbs  of  Durham  made  orders  for  taking  away 
locks  ill  made,  fuppofing  themfelves  to  be  a  corporation,  be- 
caufe  the  Bijhop  of  Durham  having  jura  regalia  had  confirmed 
their  orders  s  but  Roll  Ch.  J.  thought  it -would  be  hard  to 

maintain 
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maintain  that  this  made  them  a  corporation*  Sty*  298*  Mich* 
1651.  Goodyer  v.  Shaw. 

(G)     What  Thing  (hall  be  incident  to  a  Corpo- 
ration without  fpecial  Grant  or  Preferiptton. 


[ 


I.  TX7HEN  a  cbrporation  is  duly  created,  all  other  incidents 
*^  '  are  tacitly  annexed*  Co.  10.  30.  b.  P,  II  Ja.  B*  R* 
St.  Savior's  Cafe  refolved;] 
to  Rep.  30.  [2.  As  if  the  king  makes  a  general  corporation  by  a  certain 
b.  S.  P.  per  name  without  any  words  of  licence  to  purchafe  lands,  or  implead, 
f  ™E at  yit  or  be  impleaded^  yet  the  corporation  may  purchafe,  plead,  or 
Grants  30. "  be  impleaded  well  enough ;  for  that  by  the  making  of  the 
where  U  U  corporation  all  thofe  neceffary  incidents  are  included.  P. 
BrianCh.  T.  XI  Jac*  ^caccario,  $**  Savior's  Cafe,  refolved  per  Curiam.  Co. 
and  choke'  io.  30*  b*  Hobart's  Reports  285O 

accordingly, 

and  where  in  that  cafe  it  was  faid  ift.  By  the  Came  to  have  authority,  ability,  and  capacity  to 
purchafe,  but  adds  dot  any  claufe  to  enable  them  to  alien  &c.  yet  that  is  incident,  and  need  not 
be  added,  adly,  To  fue  and  to  be  fued,  implead  and  be  impleaded/  3dly,  To  have  a  feal  Sec 
This  is  alfo  declaratory,  and  not  neceffary;  for  when  they  are  incorporated  they  make  or  ufc 
^vbat  feal  they  pleafe.  4thly,  It  reftrains  them  from  aliening  or  demiung,  unlets  in  a  certain 
form  ;  this  is  an  ordinance,  fteftifying  the  deure  of  the  king,  but  is  only  a  precept,  and  does  not 
bind  in  law.  5thly,  That  the  furvivors  (hall  be  the  corporation ;  this  is  a  good  claufe  to  remove 
doubts  and  queftions  which  may  arife,  the  number  being  certain*  to  Rep.  50.  b.  in  the  cafe  of 
Sutton's  Hofpital. 

Hob.  ix  1.  pi.  a 68.  in  Cafe  of  Norris  v.  Sups,  Hobart  Ch.  J".  Tays,  that  though  power  to  make 
by-laws  is  given  by  fpecial  claufe  in  all  corporations,  yet  it  is  needlefs ;  for  I  hold  it  to  be  in- 
cluded by  law,  in  the  very  a£t  of  incorporating,  as  is  alio  the  power  to  fue,  purchafe,  and  the 
like ;  for  as  reafon  is  given  to  the  natural  body  for  the  governing  of  it,  fo  the  body  corporate 

[  *r  -1  muft  have  laws  as  a  politick  reafon  to  govern  it,  but  thofe  laws  muft  ever  be  fubjet? 
*"  J  to  the  general  law  of  the  realm,  as  fubordinate  to  it ;  and  if  the  king  in  his  letters 
patents  of  incorporation. do  make  ordinances  himfelf,  yet  they  are  alfo  fubjeft  to  the  fame  rule  of 
law.  5  Mod.  439.  S.  C.  cited  by  Holt  Ch.  J. 

Lane  at.  £j#  But  by  fpecial  words  the  king  may  make  a  limited  corpo- 

lac  in*  ration,  or  a  corporation  for  a  fpecial  purpefe;  as  if  the  king 
Scacc  S.  C  grants  probis  hominibus  de  Iflington,  &  fuccefforibus  fuis,  render- 

andS#  fiM  *n*  a  rent-  *k's  *s  acorPoratlon  to  render  the  rent  to  the  king, 
Ch.^.DftId,  anc*  not  otherwife.  P.  11  Jac,  Scaccario,  St.  Savior's  Caje, 
that  he  held  per  Curiam  refolved.] 

that  this 

leafe  (hould  not  make  a  corporation  where  the  king  conceived  that  there  was  no  corporation  be- 
fore, but  that  the  kinp  (hould  rather  be  faid  to  be  deceived ;  for  he  took  a  difference  where  there 
is  a  reputed  corporation  in  being  and  where  there  is  not,  and  thereupon  in  the  principal  cafe  the 
barons  directed  the  jury  to  give  a  general  verdict. 

THey may         [4.  If  the  king  creates  a  corporation,  and  does  not  give  any  ex* 

tttncea"  Prys  Potver  in  l^e  'etters  patents  to  make  laws,  yet  this  power 

agreeable  is  incident  to  the  corporation,  and  included  in  their  incorpo- 

to  the  law.  jation ;  but  thefe  laws  ought  always  to  be  fubjeft  to  the  laws 

piB88.ai!L  of  the  realm,  as  fubordinate  thereto;  for  a  body  politick  can* 

see  the  not  be  governed  without  laws.    Hobart's  Reports  285.] 

notes  at 
pL  3.  Supra. 

[5.  if 
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[5.  IF  the  king  creates  a  corporation  of  a  mayor,  and  8  aider*  s-  c«  «t*4 
jr* ft,  twM  0  claufe  in  the  patent,  Shtodfuper  mortem  vel  remotio*  £[£  cSe»* 
jt**v  alicujus  aldermanni  llctat  majori,  &f  cateris  aldermannis  infra  45.-  s.  c. 
*<fo  jftVi  proximo  pofl  mortem  vel  remotionem  &c.  to  eleft  another  cited  8Mod.» 
alderman  into  his  place  &c.  though  no  ele&ion  be  within  8  12y'  ^ 
days  after  the  death  of  (#)  an  alderman,  yet  they  may  el*&  an  •  FoL  514. 
alderman  at  any  time  after  \    for  they  have  power  to  ele£k  \«7^     ^ 
another,  as  incident  to  the  corporation  created ;  for  ancient 
corporations  have  no  fuch  claufe,  giving  power  to  ele£t,  and 
this  affirmative  power  does  not  take  away  the  implicative  power 
incident  to  the  corporation.     P.  8  Car.  B.  R.  in  the  Cafe 
between  Hicks  and  the  town  of  Lancefieh  in  Cornwall,  refolved 
per  Curiam,  fcilicet,  Richardfon  and  Croke,  no  other  of  the 
Judges  being  there,  and  a  writ  granted  accordingly  to  ele& 
another  alderman.] 

[6.  [$0]  If  a  corporation  be  created  of  a  mayor  and  8 
aldermen,  with  a  claufe  in  the  patent)  that  if  any  of  the 
aldermen  die,  or  be  removed,  and  it  (hall  be  lawful  for  the 
mayor  and  the  reft  of  the  aldermen,  within  8  days  after  the 
death  or  removal,  to  ele6t  another  in  his  place,  though  it  is 
not  limited,  that  they,  or  the  greater  number  of  them,  may  ile£ff 
yet  the  greater  number  may  ele&.  P.  8  Car.  B.  R.  be- 
twen  Hicks  and  the  Borough  of  Lance/Ion,  admitted  per 
Curiam.] 

[7.  And  in  the  faid  cafe,  if  the  mayor,  at  the  time  of  the 
death  of  an  alderman,  he  ahfent  from  London  ////  after  the  8 
days,  and  the  aldermen,  within  the  8  days,  come  to  the  deputy  % 
and  require  him  to  make  an  affembly  of  them  to  eleel another  within 
the  8  days,  and  he  refufes,  and  thereupon  the  greater  part  of  the 
aldermen  ajfemble  them) elves  without  the  mayor  or  his  deputy,  and 
tle&  an  alderman,  this  is  a  void  ele&ion*  for  the  mayor  ought 
to  be  prefent  at  it  by  the  words  of  the  grant.  P.  8  Car. 
B.  R;  between  Hicks  and  the  Borough  of  Lance/ion,  per 
Curiam.] 

8.  When  a  corporation  is  made,  eo  ipfo  without  any  words,  a  corpora- 
they  are  enabled  to  have  a  common  feal;  and  to  implead  and  be  tion  which 
impleaded,  to  make  leafes  and  grants,  to  purchafe  for  years,  lives,  ^JJj/^[ 
or  in  fee;  but  for  purcbafes  in  fee  they  ought  to  have  a  diftenfa-  r   2^-   t 
tion  of  the  Statute  of  Mortmain  from  the  king,  and  the  lords  lands,  can- 
mediate,   if  the  land  be  holden  from  them.    They    have  w/^  re- 
power  to  make  ordinances  according  to  the  law,    Jenk.  270.  ^^^. 

pi.  88.  shaft fir 

fti  years  or 
mrt,  ar%Kvts,  or  tufa,  unletaby  aftof  parliament;  for  it  is  agaiaft  the  nature  of  an  efiatc  of 
fec-umpleto  be  retrained.  Jenk.  470.  pL  88. 

9*  If  there  be  a  popular  eleclion  of  mayor,  and  mayor  and 
aldermen  in  corporation  towns,  and  this  happens  to  breed  a 
oonfufion  amongft  them,  this  may  be  altered  by  their  agree- 
ment, and  by  the  common  confent  of  all,  to  have  their  elec- 
tions qiade  by  a  fewer  number,  but  not  otherwife;  but  if  by 
Iheir  charter  they  are  to  be  elected  by  them  all,  then  this  it 

rot 
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not  altered  but  by,  and  with,  the  general  ajTent  of  tfie  whofe 
town,  and  fo  by  this  means  to  take  away  confufion  ;  per  tot* 
Cur.  3  Bulft.  71  Trin.  3jac.  The  Corporation  of  Colchefter 

Y.  &C. 

10.  Every  corporation,  as  fuch,  have  power  to  take  a  bur-* 

gefs'e  re/ignation;  per  Hale  Ch«  6.  Sid.   t\.  pi.  4.  Mich. 

12  Car*  2.  B.  R.  The  King  v.  Tedderley. 

Vent.  355.        I  r.  A  new  charter  doth  not  merge  or  extinguijh  any  ancient 

s.  C.  and    privileges^  but  the  corportion  may  ufe  them  as  before*  Raym« 

Cur.  *"     439-  Pafch*  33  c*r*  *•  B*  R\  Haddock's  Cafe. 

12.  Whether  a  power  of  disf ranch ifement  be  a  power  inci- 
dent to  every  corporation  ?  or  whether  it  muft  be  given  by 
exprefs  words  in  the  charter?  See  Arg.  io  Mod.  175.  Trin« 
12  Ann.  B.  R.  in  Cafe  of  the  Queen  v«  Corporation  of 
Buckingham, 

(G.  2)     What  a  Corporation  may  do,  and  what 
muft  be  under  the  Corporation  Seal. 

1.  TF  the  mayor  and  commonalty  be  dijfeifed,  and  after  every 

*■'  one  of  the  commonalty  releafe  by  their  proper  names,  "this  id 

not  good,  but  the  mayor  and  commonalty  ought  to  releafe  by 

.  their  common  feah    Br.  Corporations,  pi*  27*  cites  19  H.  b* 

64. 

2.  In  feoffment  to  the  dean  and  chapter  they  cannot  tale  hut 
ly  letters  of  attorney  under  feal;  per  Brook  Juftice*  Br.  Corpo- 
rations, pi.  34.  cites  14  H.  8.  2.  29. 

3.  Abbot  and  covent  cannot  leafe  but  by  deed,  but  the  abbot  akne 
may  leafe  without  deed,  and  if  the  predeceflbr  receives  the 
rent,  the  leafe  is  affirmed  good.*  Br.  Leafes,  pL  32*  cited 
5  £•  4.  43.  and  fays  it  is  fo  faid  there, 

•  4.  Bond  made  by  the  mayor  and  commonalty  to  the  mayor  is  not 

good,  for  he  is  the  head  of  the  corporation*  Br.  Corporations^ 

pi.  63.  cites  21  E#4.  7.  12.  27.  67. 

5.  So  it  is  in  quare  impedit,  the  mafier  and  confreres  cannot 

prtfent  the  majler,  contra  of  one  of  the  confreres.     Br*  Corpo* 

ration,  pi.  63.  cites  14  H.  8.2. 
In  a  qno         6.  Warrant  of  attorney  of  a  corporation  (hall  be  by  their 
""^i"!!     common  feal,  and  otherwife  it  is  void ;  per  Choke  Juftice*  Br< 

aeainft  the     ^  •    •  1    *  •  t-  *      j 

Mayor  and    Corporations,  pi.  63.  cites  21  ht  4.  7*  12.  27.  67. 

Citizens  of  ♦    •    - 

Chefter,  there  was  a  warrant  of  attorney  under  the  feal  of  the  mayor  to  appear;  qusre,  whether 
it  fhould  not  have  been  under  the  corporation  feal.  Skin.  154.  The  King  and 'the  Cky  of 
Chefter* 

[  268  ]  7#  If  a  corporation  have  a  power  to  remove  a  man  &c.  at 
their  will  arid  pleafure  this  muft  be  under  the  Common  feal  ? 
but  a  return  to  a  mandamus  debito  modo  a  mot  us  may  fuf- 
fice.  Vent.  355.  Trin.  33  Car,  2.  B.  R*  in  Haddock's  Cafe. 

8*  A  mandamus  being  directed  to  the  Mayor  and  Burgefletf 
of  Abington,  to  re/lore  Mr*  Holt  to  the  Recorder's  place,  they 

returned 
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returned  that  the  king  by  his  letters  patent  gave  them  liberty  to 
make  a  recorder  durante  bene-placito;  it  was  faid  by  Mr.  Wylde, 
that  a  corporation  cannot  determine  their  will  but  under  their 
corporation  feal.  Freem.  Rep*  ,428.  pi,  575.  Trin.  1676* 
Holt  v,  Medlicot. 

9.  A  corporation  cannot  do  an  ad  in  pais  without  their  com-  3.  Silk.  103. 
tnonfeal,  yet  they  may  do  an  atl  upon  record;  fo  the  city  of  Pj"  t**ti5"  C* 
London  every  year  makes  an  attorney  in  B.  R.  without  either  verbU. 
feallng  or  figning,  and  they  are  eftopped  by  their  aft  to  fay  it 
is  not  their  aft.     The  mayor's  hand  is  not  neceffary  to  a  re- 
turn, for  he  is  liable  in  an  aftion  for  a  falfe  return  without 
it  in  his  private  capacity ;  it  is  fufficient  evidence  that  the 
writ  was  delivered  to  him,  and  that  there  is  a  return  made, 
and  then  the  mayor  muft  (hew  the  contrary  ;  and  the  mayor, 
or  any  other  magi  ft  rate,  that  procures  the  falfe  return,  though 
without  the  common  feal,  or  the  mayor's  hand  to  it,  is  liable 
not  only  in  their  corporate,  but  their  private  capacity ;  per 
tot.  Cur.     1  Salic.  192.  pK  4.  Hill.  1  Ann.  B.  R.  in  Thet- 
ford  (Mayor's)  Cafe. 

(G.  3)     A&s  done  by  them  good  or  not,  being 
not  done  by  the  whole  Body. 

1.  33  Hm  8.  jjLL  and  every  particular  acl)  order ,  rule,  and 
cap.  27*  •**  Jlatute,  made  by  the  founders  of  any  hofpital, 
college,  deanry*  or  other  corporation,  whereby  the  grant,  leafe9 
gift,  or  eleclion  of  the  governor  or  ruler  of  fuch  corporation,  with 
the  affent  of  the  major  part  of  thofe  as  Jhall  have  a  voice,  or  affent 
to  the  fame,  Jhall  be  in  any  wife  hindered  or  let  by  one  or  more,  being 
the  leffer  number  offuch  corporation,  contrary  to  the  common  law  of 
this  realm,  Jhall  be  void,  and  of  no  effecl. 

2.  And  all  oaths  taken  by  any  per  fan  offuch  corporation  for  the 
obfervance  of  any  fuch  order  orflatute,  Jhall  be  void;  and  no  mem" 
her  of  any  fuch  corporation  Jhall  be  compelled  to  take  an  oath  for 
the  obferving  fuch  Jlatute  on  pain  that  every  perfon  giving  fuch 
oaths  Jhall  forfeit  5  /.  to  be  divided  between  the  king  and  the  pro- 
fecutor  to  be  recovered  in  any  of  the  kings  courts  of  record* 

3.  Corporation  of  Mayor,   or  Bailiffs,  and  Burgefles  of  Poph.  sir, 
Windfor,  may  make  leafe  for  years.     One  bailiff  only  affents;  fia,s'?\B 
the  leafe  was  void,  and  fo  it  would  had  two  only  aflented;    utnot 
and  it  was  agreed,  that  if  the  greater  part  of  burgefles  affent 

it  is  good,1' and  it  is  not  neceflary  that  all  beprefent  at  the  feal- 
ing,  if  their  affents  be  had  before.  D.  282.  b.  Marg.  pi,  26. 
cites  Good's  Cafe. 

4.  The  Mayor  and  Commonalty  of  Southampton  have  an  The  mayor 
affignment  from  the  king  of  a  fum  of  money  to  be  paid  yearly,  .iojbem  *»<*  com- 
and  their  fucceffors  out  of  the  cuftoms  of  this  town  and  port;  ™^dm'C 
the  mayor  alone  makes  an  acquittance  upon  receiving  it ;  this  does  Able 'body, 
not  bind  the  corporation  in  ftriftnefs  of  law,  but  becaufe  100  *«  mayor, 

Vol.  VI.  X  precedents  a8,na>'or» 


*"  »* 
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ctndotuv   precedents  wertjbewn  which  allowed  it,  it  was  allowed  by  all 
Uriy"^"    the  J«<*ge«  of  England.    Jcnk.  162.  pi.  9* 

he  U  the 

head  ofthe  corporation  aggregate,  and  11  only  a  part  of  it;  butulare  ind  precedent*  axe  sot  t# 

be  negle&cd  ill  things  indifferent,  or  which  are  not  mala  in  fe.  Jenk.  163.  pi.  g» 

5.  The  king  did  grant  that  the  parishioners  of  Wallingford 
fiiould  be  a  corporation  to  bargain  and  fell,  and  that  the 
greater  number  of  the  parifhioners  there  did  make  leafes  and 
eftates,  and  there  was  an  ufage %  that  at  the  time  of  muting  fir 
the  matins;  of  any  fuch  hafts  by  them,  they  did  ufe  to  ring  a 
bell^  by  toe  which  notice  was  intended  to  be  given  of  the  ajfembly* 
and  that  after  fuch  bell  rung  20  of  the  parifhioners  then  pre- 
fent  did  make  a  leafe,  there  being  100  others  in  the  parilh 
not  prefent,  and  yet  this  was  adjudged  in  the  court  32  Eliz. 
to  be  a  good  leafe,  and  he  faid,  that  if  there  be  a  day  and  place 
by  ufage  certain  for  their  meetings  in  fuch  cafe  there  needeth  no 

»  warning.     Lane  21  •  Pafch.  4  Jac.  in  the  Exchequer  cited  by 

Tanfield  Ch.  B.  in  Cafe  of  St.  Saviour's  Parifh. 

6.  Where  an  a&  is  to  be  done  by  a' corporation,  all  the 
members  ought  to  be  ajfembled  together  to  confent,  but  this  can- 
not be  feparately  and  apart  by  them  at  feveral  times,  for  then 
it  is  fa£tum  fingulorum.  Dav.  48.  a.  Pafch.  5  Jac.  B.R.  in 
the  Cafe  of  the  Dean  and  Chapter  of  Femes. 

7.  In  a  trial  at  Bar  for  the  parfonage  of  H.  in  the  county 
of  O.  the  church  being  in  the  prefentation  of  the  Dean  and 
Canons  of  W.  where  there  are  12  canons  befides  the  dean* 
which  in  all  make  up  13  of  the  corporation,  it  was  held,  ift. 
That  prima  facie,  in  all afts  done  by  a  corporation,  the  major 
number  muft  bind  the  Isffer,  or  elfe  differences  could  never  he 
determined.  2dly,  That  ads  done  by  the  corporation  ought 
to  be  done  by  the  confent  of  the  major  number,  or  elfe  they  are  not 
valid,  and  therefore  where  the  corporation  conftfts  of  ly  there 
ought  to  be  7  to  make  a  chapter;  but  the  ad  of  the  major  number 
ofthefe  7  ts  binding  to  the  corporation.  But  if  the  ancient  ufage 
bath  been9  that  acls  have  been  done  from  time  to  time  by  the  major 
number  of  thofe  that  are  prefent,  although  they  are  but  3  or  4,  it 
ihall  be  then  intended  that  that  was  part  of  their  conftitution 
at  the  beginning,  and  fo  what  is  done  by  tbemjhall  be  binding 
to  the  re/f;  and  if  it  were  otherwife,  it  would  avoid  multitude 
of  leafes;  for  it  is  the  common  practice  in  mofl  places,  to  feal 
leafes  by  the  major  number  of  the  dean  and  prebendaries  that 
are  refiaent  at  the  time  when  the  leafe  was  made*  Freem. 
Rep.  (04.  Pafch.  1693.  Hafchard  v.  Somany. 

8.  If  an  a£t  to  be  done  be  referred  to  the  conjlituent  numbers 
of  a  corporation,  nothing  can  be  done  but  by  the  majority  of 
thofe  who  are  the  conftituent  part  of  the  corporation ;  but 
where  a  thing  is  referred  to  be  done  by  the  commonalty,  there  the 
iriajority  of  thofe,  who  are  prefent  (all  being  fummoned)  will 
determine  and  bind  the  reft,  but  in  the  other  cafe  the  majority 
of  thofe  who  are  prefent  wHl  not  do;  per  Cur.  Mich.  6  Ann. 
B.  R.  The  Queen  v.  Lock. 

9.  A 


<j.  A  fcorporation  aggregate  confifting  of  2  Ititliffi  and  bur- 
gtjfis  &fr.  and  one  of  the  bailiffs  and  fourgefles  made  a  leafe  in 
their  politick  capacity  to  (be  other  bailiff /«  his  natural  capacity. 
The  Court  was  of  opiriidn*  that  the  bailiffs  made  but  one 
officer,  and  the  one  cannot  a&  without  the  other  r  therefore 
if  a  leapt  is  made  by  the  corporation  to  one  of  them,  he  is  both  UJfor 
and  lejfee*  which  cannot  be.  8  Mod  *  303.  Trin.  10  Geo.  1725. 
Salter  v*  Grofvenor. 

10.  A  file  corporation,  as  a  bifhop  or  a  parfon,  could  ttbt 
teake  a  leafe  to  himfelf,  becaufe  he  cannot  be  lejfor  and  lefftt* 
and  the  law  is  the  fame  in  a  corporation  aggregate,  as  dean 

and  .chapter,  for  a  leafe  cannot  be  made  by  the  chapter  Without  [  270  \ 
the  concurrence  of  the  dean  ;  and  for  the  fame  reafon  a  leafe 
cannot  be  made.to  the  dean  without  the  concurrence  of  the 
chapter,  but  it  ma)  be  made  to  any  of  the  prebendaries*  becaufe  it 
is  not  ntcejfary  that  any  of  them  fhould  join  in  the  leafe,  for  a 
prebendary  is  not  an  integral  part  of  the  body  corporate* 
8  Mod.  304.  Trin.  10  Geo*  1 725.  in  Cafe  of  Salter  v*  Grof- 
venor* 

1 1.  Where-ever  notice  is  given  of  the  meeting  of  a  corpora* 
tionyir  one  particular  bujinefs  only*  the  body  cannot  go  on  to 
other  bujinefs  unlefs  the  whole  body  is  met,  and  it  is  done  by  con-' 
fent.  Bernard  Kep«  in  B*  R.  80.  Mich.  2  Geo.  2#  fays  this 
was  laid  down  as  a  rule  by  the  Ch*  Jufticp  in  the  Cafe  of  the 
King  v.  Wakes. 

1 2.  A  charter  required,  that  the  prefence  of  the  mayor  be 
neceffary  at  all  corporate  ajfemblies*  The  corporation  were 
afiembled,  and  a  matter  being  propofed,  the  mayor  dijfolved 
the  ajfembly*  but  the  remaining  part  of  the  corporation  continued 
together*  and  proceeded.  It  was  objected,  that  fuch  after-pro* 
ceedingsiffere  irregular ;  but  the  Court  faid,  it  was  very  true* 
that  no  new  b,ufioefs  can  be  propofed  in  the  abfence  of  fuch 
officer,  but  that  th\affembly  has  always  a  right  to  proceed  in  tho 
bujinefs  which  was  begun  when  he  was  pre  fent.  Barnard*  Rep« 
in  B.  R.  385,  386.  Mich.  4  Geo.  2.  The  King  v.  N orris. 

(G.  4)  Grants  to  or  by  Corporations,  and  by 
what  Names  or  Titles  they  may  take,  or  grantf 
and  where  there  is  a  Variance  or  Mifnomer. 

%.  T1I7HERE  a  feoffment  is  made  to  a  corporation  and  a  Jingle 
P'rfon9  it  ought  to  be  by  deed,  and  that  the  livery  be 
made  to  the  attorney  of  the  corporation,  authorifed  by  deed, 
and  to  the  other  perfon  alfo,  and  then  they  (hall  be  tenants 
in  common,  otherwife  the  corporation  can  take  nothing ;  per 
Hufley.  Thel.  Dig.  27.  Lib.  2.  cap.  3.  f.  10.  cites  Hill. 
7H.  7.9. 

2«  If  f  devife  land  to   the  Abbot  of  St.  Peter*  where  the  S.  C.  cited 
foundation  is  St.  Paul*  the  devife  is  yoid ;  per  Englefield  L  by  Hobut 

X  a  *     Quo\l  <*•*"*• 
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33.— Gift.   Quod  non  negatur.  Br.  Devife,  pi.  2.  cites  19  H.  8.  8. 

Hill,  of         riT  _l     T  "1 
C.B..86.     [b.pl.  X.J 

cites  S.  C.  ..... 

for  here  the  faint'*  name  U  the  only  fpecification  of  the  party  in  the  devife,  which  ii  miilaken. 

4  Le.  153.  3«  If  a  mafter  or  prefident  of  a  college  by  his  teftament  de- 
pl.  357.  the  vifes  land  to  the  faid  h'oufe  whereof  he   is  prefident,  and  dies, 

d^pSi    the  Aevik  ls  voW» becaufe  they nave  no  head-    Dal#  31-  P1* 

ChriftiCoi-  1 3.  Anno  3  Eliz.  and  cites  13  H.  8.  13.  S.  P. 

lege'i  Cafe, 

S.  C.  and  S.  P.  per  Cur.  and  the  fcrjcanU  and  others* 

Without  4,  If  a  grant  is  made  to  or  by  a  corporation  in  time  of  vaca* 

*:y«nnot"'^itisVoid-      Litt.  f.  443- 

take  to  the    •  >  m 

ufe  of  the  houfe ;  for  without  a  head  the  body  is  imperfect.  Dal.  31  •  pl.  13.  Anno  3  Eliz. 

If  during  the  vacation  of  the  Abathy  of  Dale  a  leap:  for  life,  or  *gift  in  tail  be  made,  the  remainder 
to  the  Abbot  of  Dale  and  nisfuecejfors,  this  remainder  is  good,  if  there  be  an  abbot  made  during 
the  particular  eftate.  Co.  Litt.  264.  a. 

r  1       ^  t*lcrc  **  Mayor  and  Commonalty  of  D.  and  the  mayor  dies,  a  grant  made  to  the 

L  27  *  J  Mayor  and  Commonalty  of  D.  is  void;  but  in  that  cafe,  if  a  leafe  for  life  be  made,  the 
remainder  to  the  Mayor  and  Commonalty  of  D.  the  remainder  is  good,  if  there  be  a  mayor  elecled 
during  the  particular  eftate.  Co.  Litt.  264.  a. 

1 

5.  The  Dean  and  Canons  of  Windfor  were  incorporated  by 
aft  of  parliament  by  the  Dean  and  Canons  of  the  King's  Free- 
Chapel  of  bis  Cajlle  oflVindfor,  and  they  made  a  leafe  by  the 
name  of  the  Dean  and  Canons  of  the  King's  Majefly  Free-Chapel 
of  the  Caftle  of  Windfor,  in  the  County  of  Berks.  All  the  Juftices 
held  the  leafe  good  enough  5  for  though  the  king  in  parlia- 
ment ought  to  call  it  His  Caftle,  yet  when  another  fpeaks  of 
it  he  is  more  apt  to  call  it  The  Caftle,  and  confequently  fuch 
variance  is  not  material.  Mo.  71.  pl.  195.  Triti.  6  Eliz.  The 
Dean  &c*  of  Windfor's  Cafe. 

6.  And  though  more  be  put  into  the  word}  of  the  leafe  than 
are  in  the  words  of  incorporation *  yet  it  is  not  prejudicial' if  every 
word  is  true;  as  if  he  had  added  of  the  Caftle  of  New  Wind- 
for, or  the  Chapel  of  St.  George  the  Martyr,  becaufe  it  is 
true,  and  there  is  not  any  other  Windfor  known,  or  any 
other  St.  George  than  the  Martyr,  and  though  it  mighj:  other- 
wife,  yet  it  fhall  not  be  intended.  Mo.  72.  in  ph  195.  Trin» 
6  Eliz.  in  the  Dean  &c.  of  Windfor's  Cafe. 

7.  The  Coots  of  London  were  incorporated  by  Ed.  4.  and  that 
two  principals  of  the  community,  by  the  ajfetit  of  12,  or  at  the 
lpaft  of  8  perfons  of  the  faid  community,  in  myjleria  preedifta 
max: me  expertes  fmgulis  amis  eligere  pojftnt  et  facer e  de  communis 
tate  ilia  duos  magiflros  five  gubernatores  ad  Jupervidend  &c.  et 
quod  iidem  magifiri  vtl  gubernatcres  ct  communitas,  flxuld  have 
perpetual  fuccejpon,  and  a  common  feal  &c.  and  that  they  might 
pur  chafe  and  enjoy  lands  &c.  in  fee  &c.  A  deed  of  bargain  and 
fale  is  made  by  A.  B.  C.  andD.  Mafler  and  Wardens  of  the  Craft 
and  M^iery,  and  the  Commonalty  of  the  fame  Craft  and  Myftery% 
and  y.  L.  of  the  one  part,  and  R,  Dormer  of  the  other  part.  Held 
here,  that  the  corporation  was  mifnamed,  for  here  axe  4  par- 
ticular 
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ilcuhr  perfons  named,  and  Mafter  is  added  at  the  end  in  the  Jin* 
gular  number,  and  therefore  it  cannot  refer  to  them  all,  or  to 
two  of  them,  and  if  it  refers  to  the  four  the  charter  doth  not 
warrant  this,  for  that  is  a  greater  numher  than  the  charter 
wills,  and  if  it  (hall  refer  to  the  laft  name,  then  there  are 
not  mailers,  and  the  plural  number  is  material,  and  in  the 
indenture  they  are  called  Mafter  and  Wardens,  and  Warden 
is  not  in  the  charter,  nor  can  be  part  of  the  corporation,  and 
if  in  the  place  of  Wardens,  Governors  had  been  put,  they 
ought  to  have  put  (or)  in  the  place  of  (et)  as  Mailers  or 
Governors,  but  as  for  the  words  (Craft  and  Myftery)  which 
are  put  in  the  indenture  before  the  words  (and  commonalty) 
it  is  but  furplufage,  which  will  not  make  the  deed  of  bargain 
and  fale  void.  Plow,  Com.  537.  Trin.  20  Eliz.  Croft  v. 
Howell. 

8.  A  corporation  was  made  by  the  name  of  the  Dean  and  Gouldft*. 
Chapter  Ecclefia:  Cat  bed.  Sancla:  &  individual  Trin.  Caerlil.  ^  \S" 
made  a  leafe  by  the  name  of  Decanus  Ecclefia  Cat  bed.  Sancla  Gawdyat 
Trin.  in  Caerlil.  &f  tot  urn  Capitul.  de  Ecclefia  pradicl.  Six  were  held  fo  *>T 
againft  three,  that  it  is  good  notwithftanding  the  variance,  orison** 
which  is  not  in  fubftance  of  the  name.  '  D.  278.  ph  1.  Mich,  at  £Us. 
21  Eliz.  Carlifle  Dean  and  Chapter's  Cafe. 

9.  There  is  no  book  of  law  which  avoids  leafes  or  grants  These  muft 
of  corporations  for  variance  in  any  of  thefe  four  circum fiances,  J»?  no  omif- 
viz.  Addition,  hilerpofition,  Omijfion*  or  Commutation,  if  they  ^vbekkX** 
retain  the  four  firfl  principles  or  fubftance,  viz.  Name  of  Per-  part.  And. 
fins,  of  Houfe,  Foundations,  or  Dedication^  Place  known  before-  93-  pi-  47- 
the  foundation  in  which  the  houfe  is  fituate;  per  Manwood  p^^fi. 
Ch.  B.  Mo.  235.pl.  367.  Hill,  29  Eliz.  in  Fanfhaw*s  Cafe.     Dean  and 

Chapter  of 

Eaton's  Cafe. D.  150.  a..pl.  84.  Trin,  o  &  4  Ph.  &  M.  S  C.  they  were  incorporated  by  the 

name  or  Prxpoiitj 

and  made  a  leafe  1 

&c  omitting  Collegium, 

84.  Trin.  3  &  4  Ph.  <5c  M.  and  fays,  that  it  was  fo  adjudged  Mich,  to  Eliz.  &  Mich   18.  where 

Rie  place  of  the  corporation,  viz.  Chefter,  was  omitted  in  the  grant  of  the  dotation  made  to  the, 

dean  and  chapter,  but  in  the  ha  bend,  it  was  inferted. Mo.  13.  pi.  5a.  S.  C.  that  the  words 

(Sancla;  Maria:)  were  omitted,  and  therefore  held  void ;  but  the  leafe  by  the  Dean  and  Chapter 
*f  the  cathedral  church  Peterhurgenfis  where  they  were  incorporated  by  the  name  Saudi  Pctr^ 
fiurgenfis  was  not  void,  cites  a  great  many  year  books. 

10.  The  Provojl,  Fellows,  and  Scholars  of  %uun%s  College, 
Oxon%  are  guardians  of  an  hofpital  in  Southampton,  and  they 
leafed  parcel  of  the  faid  hofpital  by  the  name  ofProvoft,  Fellows* 
and  Scholar 5 j  Guardian  us  of  the  Hofpital;  it  was  objected,  that 

it  fhould  be  Guardiani,  becaufe  the  College  confift  of  many  ! 

perfons,  and  every  one  is  capable,  and  not  like  to  Abbot  and 
Convent;  but  the  whole  Court  held,  that  the  College  is  as    . 
one  body,  and  as  one  perfon,  and  fo  the  leafe  and  declaration 
were  both  good.     Le.  134.  pi.  183.  Hill.  30  Eliz.  Queen's 
College  Oxon's  Cafe. 

1 1.  If  the  queen  will  found  an  hofpital  by  the  name  Quod 
fundavimus  ad  rogationem  Cbriflopheri  Hatton  Canceliarii  Ang- 
Va?}  all  the  fame  ought  to.  be  exprtffed  in  every  grant  made  by, 

X3  or 
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or  to  the  faid  hofpital ;  per  EgertdTi  Solicitor  General  Argt 
JLe.  164^  Mich*  30  &  31  Eliz.  in  Scacc,  in  Cafe  of  Marriot 
v.  Pafcall. 

12.  So  quod  fundavimus  ad  relevandum  pauperis.     Ibid. 

13.  And  fometimes  the  number  of  per  jam  incorporated,  if  it 
be  in  the  charter,  it  ought  to  be  ufed  in  all  ads  made  by  or  to 
then* ;  as  Mafter  andb  Chaplains ;  per  Egerton  Solicitor  Ge- 
neral Arg.  Ler  164.  Mich,  30  &  31  Eliz*  in  Scacc,  in  Cafe 
of  Marriott.  Pafcall, 

ft  Le.  97.         i^.  The  Dean  and  Chapter  of  Exeter  made  a  leafe  by  the 

S!c.Stdi  name  °f the  &*an  ana*  Chapter  of  St.  Mary  of  Exeter,  whereaa 
according-  they  were  incorporated  by  the  name  of  the  Dean  and  Chapter 
ty«  of  at.  Mary  in  Exeter ;  but  this  was  held  to  be  no  material 

yariance.     Cro.  E,  167.  plt  3.  Hill.  32  Elizt  B.  R.  Willis 
y.  Jermin, 
*ViXt^         l5*  ^  eje&raent  of  a  leafe  by  the  Warden  and  College  of 
!.c.9ad-     Jll-Souls  of  Oxford,  the  jqry  found  the  leafe  t;o  be  made  by 
ju4gcd.        the  Warden  and  College  of  All-Souls  of  Oxford  in  the  County  of 
Oxford.     It  was  obje&ed  that  this  could  not  be  the  leafe  orj 
**  which  the  plaintiff  had  declared,  becaufe  it  varied  from  that 

leaf  9  the  one  being  made  by  the  Warden  &c,  of  All-Souls,- 
pf  Qxford,  and  the  qther  by  the  Warden  of  All-Souls  of  Oxt 
ford  in  jhe  county  of  Oxford,     But  per  Cpr.  the  plaintiff  had 

fiven  judgment,  for  the  verdi6k  having  fet  forth,  that  the 
harden  &c.  was  feifed,  and  being  fo  feifed,  made  the  leafe 
&c?  and  fealed  it  with  their  common  feal,  all  this  is  the  fame 
as  in  the  declaration,  and  the  words,  (vizf)  (in  the  county  of 
Oxford)  are  not  added  as  part  of  the  name  of  the  porpora- 
tion,  but  only  to  fliew  in  what  county  Oxford  is.     1  And* 
248.pl  261.  Pafch,  32  Eliz.  Carter  v.  Cromwell. 
Thn&\%%         16.  It  was  held  per  Curiam  upon  evidence,  that  a  corpo- 
Swccnan-  rat*oa  may  **  known  by  two  names,  arid  if  it  hath  been  fq 
cicntcorpo-  known  time  out  of  mind>  that  a  grant  made  by  either  of  the 
rations  and    names  is  good.     Cro.  E.  351.  pi.  4?  Mich.  36  &  37  Elizi. 
*££*   Br  R-  Vaughan  vf  Gainsford. 

0f  late 

time;  for  ancient  corporations  may  by  ufage  have  divers  fcveral  names;  and  demifes,  grants 
Ac.  by  any  of*  them  are  good  enough.  10  Rep.  126.  Mich.  11  Jac.  C.  B.  cites  abundance  of 
cafes.  -  S.  P.  by  Hale  Ch.  B.  as  by  the  riame  of  Burgenfes,  and  of  Balljvi  and  Burgenfes ;  but 
if  the  name  of  Balliviand  Burgenfes  be  a  name  which  they  have  recorded  within  time  of  memory, 
phey  cannot  prefenbe  by  it,  but  by  their  ancient  name,  till  fuch  a  time,  and  then  &c.  as  in  Dyer, 
Jiard.  504.  Pafch,  si  Car.  2.  in  Scacc.  in  Cafe  of  Attorney  General  v.  Farnham  (townin  Surry. 
— Gilb.  Hift.  of  C.  B  >g6,  187    S.  P. 

[  ?73  1  *7?  A  bargain  and  fale  by  the  king  for  any  conflagration,  to  $ 
Corporation  is  good,  although  the  king  cannot  ftand  feifed  to 
jthe  ufeof  another ;  and  the  conftderation  of  money  paid  or  men- 
tioned to  be  paid,*  although  by  any  fir  anger,  makes  the  con- 
veyance of  bargain  and  fale  valid.    Jenk,  270.  pL  88. 

i&  King  H.  8.  incorporated  Trinity  College  in  Cambridge 
by  the  name  of  Mafler,  Fellows,  and  scholars  of  the  College  of 
the  Holy  and  Undivided  Trinity  in  the  Untverfity  pf  Cambridge\ 
aud  anno  6  E.  6*  they  made  a  leafe  by  the  name  pf  the  Mafler ^ 
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Fellows  &c.  ^  Trinity  College  but  left  ont  the  word  (Unher- 
Jity.)  Two  Juftices  thought  the  leafe  good,  but  the  two 
others,  and  the  Ch.  J.  thought  it  void,  but  he  moved  the 
parties  a  fecond  time  to  an  agreement,  and  would  not  as  yet 
give  judgment.  ?  Brow nl.  243.  Pafch.  7Jac.  B.  R,  Trinity 
College's  Cafe, 

10,  A  devife  of  an  houfe  was  to  his  wife  for  life,  remainder 
the  Major  and  Wardens  of  the  Shuiris  Free-School  of  St. 
Qlaves  Soutbwark  ;  in  eje&ment  brought  by  the  faid  Mailer 
and  Wardens,  it  was  objected ;  that  the  corporation  could 
not  take  by  this  devife,  becaufe  there  is  an  exception  in  the 
Stat,  3*  H.  8.  cap.  5.  of  Wills  of  all  Bodies  Politick  or  Cor- 
porate, fo  that  they  are  excepted  from  taking  by  the  will  $ 
the  Court  were  all  clear  of  opinion,  that  the  plaintiff  had  a 
good  title,  2  Bulft.  33,  34  Mich,  10  J  Ac.  Mailer  &c.  of  St, 
Olave's  Cafe. 

ao.  The  Dean  and  Chapter  of  Norwich  were  incorporated  Jo.  166". 
by  H.  8.  by  the  name  of  the  Dean  and  Chapter  of  the  Bifhop  £^  jJjJk 
of  Norwich  and  his  Succeffor ;  they  furrendered  their  charter  the  leafe 
to  Ed,  6,  and  afterwards  were  incorporated  by  him  by  the  name  good,  ina& 
of  the  Dean  and  Chapter  San  fix  individua  Trinitatis  Norwici  ex  Jg^fc? 
Fundatione  Regis  Ed*  6.     They  made  a  leafe  by  the  old  name  of  corporation 
incorporation,  leaving  out  (Ex  "Fundatione  Regis  Ed,  6.)  and  was  not  «• 
adjudged  that  the  leaie  was  good.    Palm,  491.  Hill.  3  Car.  ^jf}^4 
B,  R,  Hey  ward  v,  Fulcher.  madeDytht 

ancient 
name  was  good  notwithftandtng  the  laid  omijfion  in  the  grant  and  ieafc 

7.1.  Debt  upon  a  bond  made  to  the  plaintiff's  wife  dum 
fola  by  the  Corporation  of  Wells,  by  the  name  of  the  Mayor,  Alder- 
men,  and  Burgeffes.  Upon  non  eft  faftum  pleaded,  the  jury 
find  a  fpecial  verdift,  that  ghteen  Eliz.  in  the  31ft  year  of 
her  reign,  created  them  a  corporation  by  the  name  of  the  Mayor, 
Mafters,  and  'burgeffes  of  Weils,  and  that  Car.  2.  in  the  35A 
year  of  his  reign,  by  his  letters  patents,  granted  to  them  that 
they  Jhould  be  known  by  the  name  of  the  Mayor,  Aldermen,  and 
Burvrffes  &C,  and  by  this  laft  name  they  entered  into  the 
bondj  and  if  this  be  the  bond  of  the  Mayor,  Mafters,  and 
Burgefles  of  Wells,  then  &c.  And  adjudged  for  the  defen- 
dants, becaufe  by  the  taking  of  the  fecond  letters  patents  the 
frjl  name  is  entirely  extinguijhed*,  but  it  was  agreed,  that  a  cor- 
poration might  have  two  names,  the  one  by  pre/cription,  and  the 
other  by  grant,  or  both  by  prefcriptien,  but  not  two  by  grant.  Lord 
Raym,  Rep.  80,  81.  Pafch.  8  W.  2.  Knight  &  Ux;  v.  the 
Mayor,  Mafters,  and  Burgeffes  of  Wells, 

as.  The  names  of  corporations  are  not  arbitrary  founds  merely  New  Abr. 
fo  individuative,  but  have  a  certain  and fignificant  meaning,  and  $9*-  *•  *• 
if  that  be  kept  to,  though  the  words  anlhlUbUs  be  varied,  yet  the  J£rt£ 
My  politick  is  very  well  named,  for  then  there  is  enough  faid 
to  fliew  that  there  is  fqch  an  artificial  being,  and  to  diftin- 
guifli  it  from  others,    Gilh.  Hift.  of  C.  B,  |$i. 

t    X  4  *3«  Any 
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10  *b  t  *         23*  ^n?  corPorat'on  h  a&  of  parliament  may  Jake  by  another 
ii'ja'c.  £n"  name  than  that  by  which  it  was  instituted,  for  in  ac"b  of  parlia- 
thechan-     ment  the  fubjed  and  defign  of  the  legiflature  muftv  be  re- 
cciior  of      fpedred,  and  thofe  that  have  power  wholly  to  change  the 
o  f2  d^      name  of  things,  have  certainly  power  to  alter  it  in  any  a£fc 
CafcS.  P.     °f  theirs,  and  all  inferior  juriididrions  are  bound  to  fupport 
the  fenfe  of  the  law,  and  not  to  deftroy  it,  if  it  has  any  mean- 
ing, and  therefore  the  ftatute  that  Advowfons  of  Popifli  Re* 
cufants  convidk  be  given  to  the  Chancellor  and  Scholars  of 
the  Univerfity  of  Oxford,  and    they  bring  their  action  by 
the  name   of  the  Chancellor,  Mafter,  and  Scholars  of  the 
Unfverfity  of  Oxford,  this  is  well  enough.     Gilb.  Hift.  of 
C.  B.  187. 

,  24.  If  a  writ  be  brought  by  Hugh  Prior  of  Coventry,  ,this  is 

too  general,  and  (hall  abate,  but  in  a  leafe  fo  made  had  been 

good.    Gilb.  Hift.  of  C.  B.  189. 

New  Abr#        25.  There  is  a  difference  between  writs,  declarations  &c.  and 

f°totiS(icm    obligations  and  leaf es\  for  that  if  the  name  of  a  corporation  be 

verbis. miftaken  in  a  writ,  a  new  writ  may  be  purchafed  of  common 

6  Rep.  65.  right;  but  it  were  fatal,  if  mifta ken  in  leafes  and  obligations, 
*'>c?C.B.  an(i  tne  benefits  °f  tnem  would  be  wholly  loft;  and  there- 
inSirMoylc  fore  one  ought  to  be  fupported,  and  not  the  other.  J.  Abbot 
finch's        of  W.  granted  common  of  pafture  to  J.  S.  by  the  name  of 

f^o  Rep."  W#  Al*ot  °f  W*  tnis  is  good  enough  caufa  qua  fupra  ;  but 
ia5.b.ift6.  if  this  name  had  been  thus  miftaken  in  a  writ,  it  had  been 

a.  s.  c.  &    fatal.    Gilb.  Hift.  of  C.  B.  1 89. 

s.  p,  cited  * 

by  Coke  Cb»  J-  Mich.  11  Jac.  in  the  Mayor  and  Burgeflei  of  Lynn's  Cafe. 

(G.  5)    Grants  by  a  Corporation,    pood  or  not. 

In  what  CafesT 

I.  ,TIHE  queen  makes  a  leafe  for  years  of  land  to  the  Men  of 
*  Che/lerfield,  rendering  rent,  and  t|ie  grant  was  to  them 
by  the  name  of  the  Aldermen  of  Che/lei  field,  and  they  by  the  name 
of  Aldermen  of  Cheflerfield grant  their  intereft  to  C.  in  the  faid 
land;  and  it  was  agreed  by  the  Court  that  the  grant  by  them 
was  void ;  for  they  by  the  grant  of  the  queen  have  capacity 
to  take,  but  not  to  grant  the  land  to  another.  Cro.  E.  35. 
pi.  3.  Mich.  26  &  27  Eliz.  B.  R.  The  Aldermen  of  Chef- 
terneld's  Cafe. 

2.  A  corporation  of  mayor  and  commonalty,  or  of  bailiffs, 
burgefles  &c.  may  by  their  common  feal  grant  their  lands  &c. 
for  life  or  years,  or  in  fee,  and  this  lhaU  be  good,  and  bind 
their  fucceflbrs  5  per  tot. Cur.  Sid.  162.  pi.  15.  Mich.  i5Car.  2. 
B.  R.  Smith  v.  Barret. 

3.  No  perfon,  natural  or  politick,  who  has  a  fee,  but  may 
alien  it ;  a  bijhop,  dean,  and  chapter  &c.  are  corporations, 
which  have  their  efiates  under  a  truft,  yet  they  may  alien  ; 
per  Holt.  Skin.  602.  Mich.  7  W.  3.  B*  R.  in  the  Banker's 
Cafe.  '  ° 

4.  And 
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4.  And  though  a  par/an  may  not  alien  by  himfelf,  yet  he 
may  by  the  confent  of  the  patron  and  ordinary ;  per  Holt*  Skin* 
602.  Mich*  7  W.  3.  B.  R.  in  the  Banker's  Cafe. 

(G.  6)  Grants  to  a  Corporation*     To  what  Per-  [  275  ] 
fons  it  fhall  be  faid  to   extend;  and  what 
Paffes. 

I.  f  OVEN  ANT  was  brought  by  the  Mayor  and  Commonalty  *":  Cocp©, 
^  of  JV;  again/I  the  Mayor  and  Commonalty  of  &.   and  ™°^pU 
counted  that  the  defendants  by  their  deed  had  covenanted  that  the  s.  C.— -_* 
plaintiffs  Jhould  be  quit  of  murage,  pontage,  cuftom,  and  toll  9***™}* lt 
in  D.  of  all  thofe  of N.  and  that  they  had  taken  toll  by  certain  ofb/n™*ep£ 
their  Burgeffes,  of certain  of  their  Burgeffes  of  M  wrongfully  &c.  ticnlar  p&S 
And  there  adjudged  that  the  taking  of  the  common  fervaht  is  thef™*  Br* 
taking  of  th  corporation*  and  fo  the  covenant  broken  ;  quod  tion**]^. 
nota  ;  and  it  is  not  mentioned  there  if  the  fervant  was  fervant  cita  s.  C, 
by  fpecialty  under  the  common  feal  of  the  corporation,  or 
not.    Br.  Corporations,  pi.  14.  cites  48  E.  3,  17.    ' 

2.  It  was  faid  by  Pafton,  that  If  goods  are  given  to  an  abbot , 
and  to  another,  the  property  is  jointly  in  them  two,  and 
nothing  in  the  houfe  &c.  and  that  the  other  Jhall  have  all  by 
furvivorjhip  if  the  abbot  dies.  Thel.  Dig.  26.  Lib.  2.  cap.  2. 
f.  24.  cites  Trin.  9  H.  6.  25.  and  that  fo  it  is  agreed  in  a 
leafe  for  years  made  to  them.  Trin.  16.  H.  7.  15. 

3*  Obligation  made  to  J.  P.  Alderman  of  Saint  Marfs 
Guild  of  D.  and  his  JucceJforsy  and  in  fa£t  there  is  no  fuch  cor- 
poration there,  the  obligation  fhall  go  to  the  executors,  and 
fucceflbrs  is  void.  Br.  Obligation,  pi.  68.  cites  2C.  £.  4.  2. 

4.  So  of  bonds  made  to  the  church-wardens  in  London,  and 
their  fuccejl or  s,  it  is  void  to  the  fucceflbrs,  and  good  to  the 
executors  ;  for  they  'are  not  incorporated.  Br.  Obligation, 
pi.  68.  cite?  20  £•  4.  2. 

5.  And  where  bond  is  made  to  the  Dean  of  P.  and  hisfuc* 
cefJhfS)  and  it  is  not  faid  dean  and  chapter,  and  his  i'ueceflors, 
this  is  good  to  the  executors,  and  void  to  the  fucceflbrs.  Br. 
Obligation,  pi.  68.  cites  20  £.  4.  2. 

6.  Contra  if  it  had  been  to  tbe  dean  and  chapter  and  his  fuc* 
ceffors ;  for  he  has  2  capacities,  viz.  to  him  and  his  heirs,  and 
another  with  the  corporation.  Br.  Obligation,  pi.  68.  cites 
20  K*  4.  2. 

7.  And  if  obligation  be  made  to  the  bijhop  of  L..  and  his  fuc+ 
ceffors,  or  Parfon  ofD.  and  bisjucceffors,  this  goes  to  the  exe- 
cutors, and  yet  they  are  a  corporation ;  for  they  have  twfr 
capacities.  Br.  Obligation,  pi.  68.  cites  20  £•  4.  2. 

8.  Contra  of  abbot  or  prior.  Br.  Obligation,  pi.  68.  cites  20 
jv.  4*  2* 

9.  If  land  be  granted  to  a  mayor  and  commonalty  without  fayS 
ing  to  their  fucceflbrs,  they  have  fee- Ample.  Thel.  Dig.  20* 
Lib.  1.  cap.  22.  cites  j  1  H. 7.  12. 

10.  It 
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TO*  It  was  fnid,  that  if  land  be  given  Jo.  Stih  Dean  &fr, 
and  to  his  fucctfjors,  and  to  Jo*  Stile  Clerk,  being  the  fame  fer- 
fon,  and  to  his  heirs,  that  this  is  a  good  gift,  and  that  hejhall 
be  tenant  in  common  with  him/elf  for  diverfe  refpe&s.  Thel, 
Dig.  27.  Lib.  2.' cap-  3,  f.  11.  cites  Trin.  13  H.  8.  14.   . 

1 1.  If  one  devifes  land  to  A.  N.  Dean  if  PauPs  and  to  the 
chapter  there,  and  their  fuccejfors,  and  A.  N.  dies,  and  a  new 
dean  is  made,  and  then  the  devifor  dies,  the  land  fhall  veft  in 
the  new  dean  and  chapter  according  to  the  intent,  though  by 
the  words  it  does  not ;  for  the  chief  intent  was  to  convey  it 
to  the  dean  and  chapter;  and  their  fucceflbrs  for  ever,  and  the 
{jngular  perfon  of  A.  N.  was  hot  the  principal  caufe,  though 
f  yy6  ]  perchance  it  was  one  of  the  caufes;  perManwood,  PI.  Com* 
344.  b.  Trin.  10  Eli?;, 

♦ 

(G.  7)  A<5tions.  Obligations  &c.  made  to  or 
by  Corporations.  Liable;  who,  where  the 
Head  is  removed.     And  Pleadings, 

Br.Noneft  ^rOTE;    that    the    deed  of  an  abbot  and  eovent,  which 

fiftum,  pi.  l^N   abbot  is  depofed  or  deraigned  after,  is  good,    B.  Abbe, 
3.CUC.S.C.  pl   Ig #cites9H #6 #32- 

Br.  Non  eft      2.  Contra  of  the  deed  of  an  abbot  who  is  a  ufurper  where  there 

*a^um»  Pj*  is  a  lawful  abbot  at  the  time  &c.  Ibid. 

3.qtet  .  .  ^  Bond  was  made  by  prior  and  eovent,  and  after  the  prior 
was  made  Bijhcp  of  D.  and  in  adion  againjl  him  upon  the  fame 
bond  he  pleaded  this  matter,  and  that  tie  aftionjhall  be  upon  the 
fucceffor,  and  not  upon  the  predecejfor  for  the  corporation  is 
charged  only,  and  a  good  plea  without  traverfe,  abfque  hoc 
that  he  alone  made  the  bond.  Br,  Traverfe  per  &c.  pl.  82,  cites 
21  H.  6.  3. 

4.  Debt  of  contra ff  againjl  the  Provoft  of  the  college  of  T.  in 
Cambridge  for  fluff  bought,  which  came  to  the  ufe  of  the  college, 
and  that  the  fame  provoft,  viz.  T.  M.  was  removed,  and  the 
now  defendant  was  elefled,  and  made  provoft  &c.  and  exception 
was  taken  that  he  did  not  Jhew  how  he  was  removed,  &  non 
allocatur  per  Cur.  For  it  he  be  removed  by  any  way,  and 
the  other  was  provoft,  it  is  fufficient,  and  this  only  is  traverj 
able,  and  not  the  caufe  of  the  removing ;  for  action  of  debt  fhall 
be  brought  again  ft  executors  generally,  without  (hewing  how 
they  weie  made  executors ;  for  if  he  be  executor  it  fuffices, 
and  the  entry  of  the  prothonotary  is  general,  that  he  was.  re- 
moved, without  (hewing  .how,  and  for  what  caufe.  Br« 
Pleadings,  pl,  87.  cites  5  £•  4.  70. 

5.  Where  a  man  pleads  payment  to  the  Chamberlain  of  Len* 
don,  viz.  to  one  J.  and  bis  fucceffor s  &c.  accoraingto  theprm  of 
the  condition  of  the  obligation  aforefaid,  he  ought  to  Jhew  that 
thefaid  chamberlain  was  depofed%  or  the  like,  and  then  he  paid  ii 
to  W.  JY.  his  fucceffor,  who  was  eleQed  chamberla'u^fec.  by 
which  he  pleaded  accordingly ;  for  otherwife  it  ihai^be  in* 

tended 
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tended  that  the  firft  continued  chamberlain  ;  fo  of  an  abbot 
&c9  Br,  Pleadings,  pi.  98.  cites  8  E.  4. 18. 

6,  In  debt,  the  Prior  of  B.  made  an  obligation  without  the  B.  Abbe, 
coventy  and  after  was  made  an  abbot of another  houfe  9  and  the  £'q3'Ja* 
obligee  brought  debt  again  ft  hi  to,  and  declared  upon  the  ^H.7.a^. 
matter,  and  the  defendant /aid*  that  the  geeds  did  not  com  to  the 
ufe  of  the  houfe  of  which  he  is  abbot  ^  and  demurred  in  law  Upon 
the  declaration;  per  Vayifor  J.  this  is  a  body  politick,  and 
none  fhall  be  charged  but  the  fame  body  politick,  and  an 
abbot  or  prior  can  take  nothing  but  to  ufe  of  the  houfe,  and 
when  he  is  made  an  abbot  of  another  houfe,  he  is  fevered 
from  the  firft  houfe,  and  therefore  he  is  dircharged,  and  the 
movent  of  the  firft  houfe  fhall  not  be  charged,  becaufe  they 
were  not  bound  unlefs  the  goods  came  to  the  ufe  of  the  houfe, 
and  if  he  be  depo/edy  and  after  re  elected  into  the  fame  hpufe, 
yet  he  fhall  not  be  charged,  for  he  is  in  another  courfe,  and 
all  the  other  juft ices  were  to  the  contrary  at  this  time;  but 
after  Rede  &  Fineux  agreed  with  Vavifor,  5  H.  7.  25*  and 
Wood,  Brian,  Keeble,  and  Townfend  to  the  contrary,  be- 
caufe he  was  at  all  times  perfonable  when  he  was  immediately  [  277  ]  , 
paade  abbot  of  another  houfe ;  contrary  where  he  is  depofed 
and  re-ele&ed,  and  therefore  Brook  makes  a  quaere,  for  it  s 
dubious  to  him ;  and  per  Vavifor,  5  H.  7.  25.  an  abbot  may 
give  the  goods  of  the  houfe,  and  make  a  charge  during  the 
time  that  he  is  abbot,  and  make  an  obligation,  which  is-eood  if 
\t  be  fued  during  the  time  that  he  is  abbot,  but  the  fucceffor  fhall 
not  thereof  be  charged,  and  therefore  becaufe  the  capacity  by 
which  he  is  charged  m  determined,  the  charge  determines* 
and  the  beft  opinion  was  with  hitn,  as  it  feems,  and  agreed 
with  Vavifor  the  principal  cafe.  9  H.  7,  23.  Br,  Barre,  pU  69^ 
cites  3  H.  7.  11. 

7*  if  the  Abbot  ofB.bt  hound  in  an  obligation  by  his  oumfeai, 
and  after  is  translated  to  the  Abb*  of  St.  A.  aftion  of  debt  lies 
again  ft  him  as  abbot ;  per  Vavifor  for  law ;  otherwife  it  feems 
where  he  is  depo/ed9  and  after  is  ro-tle&ed  abbot,  in  this  houfe, 
pr  in  another ;  for  there  the  a&ion  was  once  eactind,  contrary 
fcere,  Br.  Nouabilitie,  pi.  28.  cites ^  H.  7*  83. 

« 

(H)    Who  fhall  be fad  the  Founder. 

[?.   ZjE  that  gayve  the  firft  fofptfftout  to  the  corporation  is  the  *■£•  *7* 
"  founder,    Co.  10.  Hofpittf  3J.  b.  38  Aft  a*.  50  £££? 

Aff.  6.]  tody,  pl.it. 

dta&C. 
frotS.  P.  jyf  act  dearly  tpfcsr.  fi^KQumi,  pL  I.  «ttt  S.  G.  Ac  &  P. 

[2.  [So]  If  the  king  hath  a  chapel,  and  gives  poflfeffiont  to  Br.Corod* 
it,  by  which  he  is  the  founder  thereof,  though  the  feculan  &c?hm7 
are  after  tranflaHi  into  regulars*  jut  the  king  lhail  be  the  4*  ootob- 
foun$er  thereof,  becaufe  he  gave  tne  firft  pofieffions.  38  Aff.  *££*  p* 

Coat,  fl  u  ckmXC*  U 8.  P. 
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Br.  Coro-         rj#  If  the  king  end  a  common  per  fin  give  poffijpons  to  a  cor* 
atct  s  c.*"  portion  at  one  and  the  fame  time,  the  king  fhall  be  the  founder 
and  44.  E,  only  by  his  prerogative,  50  Aff.  6.  per  KLnivet«] 
3.24-7- 

If  the  king  and  a  common  perfon  join  in  a  found/dim  the  king  ii  the  founder,  becaufe  it  it  an  intire. 
thing.  If  a  common  per/on  founds  an  abtey,  or  priory,  with  poffejions  pffmalt  value,  and  the  king 
after  endows  it  with  great  pojfcjions,  yet  the  common  perfon  is  founder. 

If  a  common  perfon  founds  a  chant  cry,  and  after  the  king  tranflates  it,  and  makes  it  a  monafleryp 
and  endows  it  with  poJef/tons%  yet  the  common  perfon  is  in  law  the  founder  becaufe  he  gave  the 
fu  ft  living. 

So  if  the  tranflation  be  from  tegular  tojecuiar,  vd  e  contra. x  %  Injft.  68, 
I 

4.  Iffue  was  taken  in  cafe  of  a  corody,  whether  the  king 
was  patrorf  of  a  priory »,  where  he  prefented  one  to  a  corody »,  by 
nafon  that  his  progenitor  founded  a  chapel  there  before  any  priory 
was  there  ;  or  whether  the  Bifhop  of  £.  and  his  predeceffors, 
time  out  of  mind,  had  been  patrons  there.  And  Greene  Juf-» 
tice  faid,  that  when  the  king  had  a  chapel  of  which  he  mat 
patron*  and  this  was  in  the  hands  of  the  prior \  though  the  fecu* 
lars  were  tranflated  into  regulars,  yet  he  who  gave  the  firft  pof- 
feffion  was  founder,  and  the  jury  .found  for  the  king,  fir, 
Prefentation,  pi.  39.  cites  38  Aff.  22. 

c.  And  it  was  faid,  that  though  there  was  no  prior  there 

before,  and  though  the  priory  was  not  founded  in  the  place  where 

f    37?  ]  th*  chapel  was,  yet  becaufe  it  was  annexed,  and  the  king  was  the 

firfl  patron  of  it,  the  patronage  was  the  king's;  quod  nota.  Br* 

Prefentation,  pi.  39.  cites  38  Aff  22. 

,  6.  And,  becaufe  they  had  made  elections  of  priors  there  with** 
out  the  king's  licence,  to  the  dijherifm  of  him  and  his  crown,  it 
was  agreed  that  the  king  ipecover  the  patronage,  and  that  the 
temporalities  be  feifed  Lata  the  king's  hands  tor  fuch  difheri- 
ion  and  contempt,  till  Caxisfe&ion  made  to.hiin^    Ibid. 

7*  Founderfhip  cannpjt  efcheat,  for  it  is  not  held,  that  is, 
it  cannot  efch'eat  by  death  without  heir  \  per  Brooke.  Br.  Co- 
rodies,  pi*  5. 

8.  Nor  can  it  be  forfeited,  a*  Brooke  thinks ;  for  it  is  an- 
nexed to  the.  blood,  which  cannot  be  divided,  as  it  is  faid, 
after  the  Augmentation-Court  took  its  commencement,  in 
time  of  H.  8.  For  a  man  who  is  heir  to  another,  cannot  make 
another  to  be  heir.    fir.  Corodies,  pi.  5. 

9.  If  a  bijhop  be  founder  of  a  priory  "and  convert*  and  the 
crown  tranflates  this  to  a  dean  and  chapter ,  and  difcharges  the 
monks  of  their  habit  and  order,  yet  the  bifhop  remains  founder 
ftill.     3  Rep.  74.  Dean  and  Chapter  of  Norwich's  Cafe. 

Br.  Prero-        10.  -He  that  gives  the  firft .poffeflion  to  any  corporation  is 
|?^^;8t  the  founder.    Jenk.  270.  pi.  88. 

It  U annex.        1 1.  Founderfhip  is  an  incident  infeparable^  and  is  not  grant- 

feim  land     aWe  over-     l  x  ReP*  ?8'  a'  Magdalen  Co11-  Cafe  cites  Pafqh^ 
cannot  be     7  Eliz*  *n  Scacc.  Wharton  v.  Morley. 

granted  to 

any  one,  anil  if  the  church  be  difohed,  the  founder fkall  have  the  land.  Br.  Corodiet,  p£  5> 

12.  A  founder  having  given  Jlatutes  to  the  college  cannot  alter 
.  them  and  give  new  ftatutes,  unlefs  he  had  referved  to  himfelf 

»*  .  an 
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an  authority  for  that  purpofe.    Skin.  513*  fays  this  point  was 
agreed  in  Cafe  of  Philips  v.  Bury. 

(H.  2)    Confidered  How.   And  capable  of 

What. 

I.  /CORPORATION  aggregate  of  feveral  is  invifible,  im- 
^  mortal,  and  re/is  only  in  intendment  and  confideration  of 
lawi  and  therefore  dean  and  chapter  cannot  have  predecejfor  nor     ' 
fucceffor.     10  Rep,  32.  b.  cites  39  H.  6. 13.  b.  14. 

2;  Nor  can  they  commit  treafon,  or  be  outlawed^  or  excommu- 
nicated} for  they  have  no  fouls,  nor  can  they  appear  in  per- 
fon  but  by  attorney,  io  Rep.  32.  b«  cites  21  E.  4.  72*  a.  and 
30  E.  3.15.  b. 

3.  Corporation  aggregate  of  many  cannot  do  fealty ;  for  a 
body  invifible  cannot  be  in  per  fon,  nor  can  fwfear.  10  Rep. 
32.  b.  cites  Br.  Fealty,  [pi.  15.]  33  H.  8. 

4.  It  never  was  feen,  that  a  corporation  might  be  bound  in  Ld-  Kaym. 
a  recognizance  or  fiatute  merchant ;  per  Dyer.     Mo.  68.  in  pK  p^tfJ!" 
182*  Trin.  6  Eliz.  W.3.S.  p. 

in  Cafe  of 
Burghill  v.  Gibbons  and  Cambridge  Untverfity,  &  aL 

* 

5.  Corporations  aggregate  of  many  are  not  capable  of  thefe  [   279  ] 
two  proteclions,  either  profeftur*  or  moratura,    becaufe  the 
corporation  itfelf  is  invifible,  and  refts  only  in  confideration 

of  law.     Co,  Litt.  130.  a. 

(H.  3)     Diffolution;  and  the  Effe<a  thereof. 

I.  I F  the  corporation  of  a  prebend  be  a  manor  £sf  nient  plus,  and 
**  tie  manor  is  recovered  from  him  by  title  paramount,  the  cor- 
poration remains,  for  he  fhall  have  ftallum  in  choro,  and 
vocem  in  capitulo,  and  he  is  ftill  a  prebendary.  3  Rep.  75. 
b.  cites  15  Aff.  pi.  8. 

x  2.  C.  brought  annuity  againft  the  Dean  and  Canons  of  St, 
Stephen's  Weftminfter,  and  counts,  and  the  hid  C.  was  feifed 
tf  the  faid  annuity  by  the  hands  of  M.  pat  fon  of  the  parijb 
church  of  G.  predeceffor  of  the  faid  dean  and  canons.  The  de- 
fendant pleaded,  that  the  faid  reclory  of  G.  was  parcel  of  the 
pojfejjions  of  the  Priory  oftVetts,  which  priory  was  parcel  of  the 
Priory  of  St.  Stephen's  in  Normandy,  which  priory,  and  the  pof- 
fef&ons  thereof  were  feifed  into  the  ting's  hands,  by  reafon  of  the 
war  between  K.  E.  3.  and  the  King  of  France,  and  fo  con- 
tinued in  his  hands  till  the  time  of  King  H.  5,  and  then  the  Rec- 
tory of  G.  was  appropriated  to  the  faid  priory  time  whereof 
memory  &c.  which  kings  continually  took  the  profits,  till 
by  Stat.  2  H.  5.  it  was  ordained,  that  all  priories  alien,  and 
their  manors,  re&ories  &c.  in  England,  which  appertained  to 

the 
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the  (aid  priories  or  are  appropriated  of  attttefcexj  fee.  Itrall  tte 
to  the  king  and  his  heirs,  which  lands  and  recTory  earn*  to  Rm'g 
E.  4.  who  by  his  letters  patents  granted  the  priory  alien,  and 
t ho /aid  reflory  to  the  dean  and  chapter  defendants  &c.  Upon 
demurrer,  judgment  wks  given  for  the  plaintiff.  2  And, 
106,  107*  pi;  57.  in  Cafe  of  the  Bifhop  of  Rochefter  v.  the> 
Dean  and  Chapter  of  Rochefter,  cites  it  as  Pafch.  18  H.  J* 
Rot.  416*  The  Prior  of  Caftte  Acre  v.  the  Dean  &c.  of 
Wefttmnfter. 

?•  Grant  was  made  to  Tohrr  of  Gatmt,  Duke  of  Lan* 
cafter,  of  all  /rays  within  bis  fees,  and  a  Prior  of  Splading 
held  of  the  grantee  certain  land  in  2T«  in  Frankalmoign,  and  ftray 
came  there,  and  the  grantee  claimed  it  by  his  grant ;  and  thi 
heft  opinion  was,  that  he  (hall  have  it;  for  he  h&&  tenure 
there,  and  therefore  he  has  fee  there  ;  for  if  the  hou(e  be  difr 
foived  he  fliall  have  the  efcheat,  and  the  tenant  may  have 
writ  of  mefne,  or  ne  injufte  vexes.  Br.  Patents,  pi.  61.  cites 
7  E.  4.  11. 

4.  If  the  abbot  and  convent  gives  all  their  lands  and  pojfeffions 
U  another  in  fee,  yet  the  corporation  remains.  Br*  Extinguifh- 
ment,  pi.  35.  cites  20  H.  8.  per  Fitz.  J. 

5.  If  a  corporation  which  has  a  common  in  grofs  be  deter* 
mined  or  difiolved,  the  common  is  extinfl*  Thel.  Dig.  20* 
Lib.  i.  cap.  22.  f.  28.   cites  it  as  the  opinion  of  Pafch. 

27  H.  8.  10. 

6.  If  lands  bolden  of  J.  N.  be  given  to  an  abbot  and  his  fuc- 
ceflbrs,  in  this  cafe,  ifthe  abbot  and  all  the  covent  die,  fo  that 
the  body  politick  is  diflblved,  the  donor  Jhall  have  again  his 
land,  and  not  the  lord  by  efcheat.     Co.  Litt.  13.  b. 

7.  So  if  land  be  given  in  fee-fimple  to  a  dean  and  chapter,  or 
to  a  mayor  and  commonalty ,  and  to  their  fucceflbrs,  and  after 
fuch  body  politick,  or  incorporate  is  diflblved,  the  donor  fliali 
have  again  the  land,  and  not  the  lord  by  efcheat ;  and  the 
reafon,  and  the  caufe  of  this  diverfity  is,  for  that  in  the  cafe  ' 

r  280  1  °^  a  °°dy  politick  or  incorporate,  the  fee-firaple  vefted  in 
their  politick  of  incorporate  capacity  created  by  the  policy  of 
man,  and  therefore  the  law  does  annex  a  condition  in  law  to  every 
fuch  gift  and  grant,  that  if  fuch  body  politick  or  incorporate 
be  diffolved,  that  the  donor  or  grantor  {hall  re-enter;  for 
that  the  caufe  of  the  gift  or  grant  fails,  but  no  fuch  condition 
is  annexed  to  the  eft  ate  in  fee-fimple  vefted  in  any  man  in 
his  natural  capacity,  but  in  cafe  where  the  donor  or  feoffer 
referves  to  him  a  tenure,  and  then  the  law  doth  imply  a 
condition  in  law  by  way  of  efcheat*    Co.  Litt.  13*  b. 

8.  The  Bijhop  of  R.  brought  annuity  againfl  the  Dean  and 
Chapter  of  K.  and  declared  of  an  annuity  by  prefcripiim  from 
the  Prior  of  St.  Andrew?*  of  R.  which  priory  was  dijfohud  the 

28  H.  8.  and  31  H.  8.  $md  their  poffijfions  were  committed  if. 
the  king  to  the  Dean  and  Chapter  of  R.  Anderfon  faid,  the  an- 
nuity does  not  remain ;  for  an  annuity  charges  the  party* 
and  not  the  pofleffion,  and  therefore  when  the  corporation  is 

diflblved, 
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<Jiffolved,  which  is  the perfon,  the  annuity  is  gone;  Walmef- 
ly  f*id»  that  in  2  E  6,  9.  it  is  faid  tnere,  if  a  priory  be 
charged  with  an  annuity,  the  annuity  fhal'  continue  although 
it  be  changed  to  an  abbey.  Anderfon  faid,  that  is  true,  for 
there  corporation  is  changed  only,  but  here  it  is  dijfifocd;  WiU 
liams  faid,  that  is  faved  by  the  31  H.  8.  for  annuities  are  ex- 
prefled  in  the  faving.  But  Anderfon  anfwered,  that  this  is 
an  annuity,  or  rent  with  which  the  land  is  charged*"  Beau- 
mond  faid,  that  if  it  be  any  thing  wherewith  the  land  is 
charged  it  is  faved,  but  the  perfon  is  only  charged  with  this 
annuity.  Walmefly  faid,  that  the  21  H.  7.  is,  that  an  an- 
nuity out  of  a  parfonage  is  not  a  mere  perfonal  charge,  but 
charges  the  parfon  only  in  refpeft  of  the  land;  and  the  Court 
would  confider  on  the  cafe.  Ow.  73.  Pafch.  38  Eliz.  C.  B. 
Rochefler  (Bilhop's)  Cafe.     < 

9.  If  lands  are  given  to  a  corporation,  and  their  fucceflbrs, 
and  the  corporation  is  diflblved,  the  donor9  or  bis  heirs,  Jhall 
have  back  the  lands  again ;  fof  the  fame  is  a  condition  in  law 
annexed  to  the  eftate,  and  in  fuch  cafe  no  writ  of  efcheat  lies, 
yet  the  land  is  in  him  in  the  nature  of  an  efcheat ;  per  Cur. 
Godb.  2ii*  pi.  301.  Mich.  11  Jac.  C.  B.  in  Cafe  of  the 
Dean  and  Chapter  of  Windfor  v.  Webb. 

10.  Aprefcriptionvr&s  laid  in  an  abbot  and  covent  to  be  dif charged 
ef  tithes ',  and  it  appeared,  that  the  body  corporate  was  dif- 
folved,  becaufe  all  the  monks  were  dead,  and  the  abbot  alfo, 
and  the  lands  came  to  laymen*  It  was  adjudged,  that  they  Jhall 
pay  tithes  in  kind,  becaufe  the  prefcription  was  determined  by 
the  lands  not  continuing  in  the  hands  of  the  abbot  and  covent; 
for  a  layfnan  cannot  prefcribe  in  non  decimando.  Godb* 
211.  pi.  301.  Mich.  11  Jac.  C.B.  The  Dean  and  Canons  of 
Windfor  v.  Webb. 

11.  Holt  Ch.  J.  faid,  that  a  final  judgment  for  feifure  ef  a  Skis,  $10, 
corporation  would  not,  as  he  thought,  be  ineffe&ual,  as  is  8»*-»S.C 
proved  by  a  judgment  for  feifure  quoufque  &c.  in  cafe  of  non- 
appearance, but  the  liberties  of  a  corporation  may  be  feifed, 

or  furrendered,  (a*  in  the  Dean  and  Chapter  of  Norwich's 
Cafe  3  Rep.)  and  yet  no  feifure  or  fur  render  of  the  corpora- 
tion itfelf ;  the  offices  and  the  power  of  chufing  others  may 
be  feifed  into  the  king's  hands,  though  he  cannot  exercise 
them,  and  he  may  regrant  them.  If  a  corporation  to  a  parti- 
cular pur  fof e  be  divefied  of  all  its  powers  and  liberties,  it  is  zone, 
as  in  cafe  of  a  charity  \.  but  for  any  other  corporation,  they  hava 
power  to  make  by-laws y  and  govern  the  place,  though  they  have 
their  liberties  feifed ;  for  they  continue  a  corporation,  and  may  aft 
us  fuch,  as  in  the  Dean  and  Chapter  of  Norwich's  Cafe,  that 
they  were  ufeful  ftill  as  afftftant  to  the  bijbop.  It  is  not  the 
privilege  of  the  corporation  to  make  by-laws,  but  it  is  eflen- 
tial  to  its  being,  and  part  of  the  constitution.  Show*  280, 
28  u  Mich.  3  W.  &  Mi  in  Cafe  of  The  King  v.  Mayor  of 
London. 

(I)  mat 
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(I)     What  Thing  dijfolves  the  Corporation. 

[i.  TF  a  corporation  be  riiade  of  confreres  and  fiflers,  and 
*  after  all  tbejijltrs  are  dead,  all  grants  and  ads  made  by 
the  con-freres  after  are  void;  for  when  the  fitters  are  dead,  this 
is  not  any  perfedt  corporation.  M.  27  El.  B.  R.  in  the  Cafe 
between  Serjeant  Lovelace  and  Manwood  it  is  there  cited  to  be 
fo.]   '■ 

[2,  If  the  king  makes  a  corporation^  confifting  of  12  nun,  u 

continue  always  in  fuccejfton,  and  when  any  of  them  die,  the  others 

may  cbufe  another  in  his  place  5  if  3  or  4  of  them  die,  yet  all  a£s 

done  by  the  reft  fhall  be  fufficient,  for  this  is  not  like  to  the 

aforefaid  cafe.    M.  37  El.  B.  R.  per  Curiam.] 

Though  3.  Though  a  dean  and  chapter  depart  with  ail  their  pojfejjtons^ 

iwa  gal? l    yet  *ov  necefi*ty  t^ie  corporation  remains  as  well  to  affift  the 

their  lands,   bifhop  in  his  fun£tion,  as  to  give  their  affent  to  the  eftates 

yet  they       &c.  which  he  fhall  make  &c.  of  his  temporalities,  and  fo  long 

*lm  fn****'  as  *k®  bifhoprick  remains,  they  being  liis  chapter  and  coun- 

Choro  £*       fel,  they  may  well  remain,  though  they  have  no  poffeffions, 

Locum  in      and  they  fhall  be  now  (as  they  were  at  firft)  without  any 

per'whU-    P°fl"effi°ns  >  an^  namely,  when  the  bifhoprick  may  confift 

feck,  to  "    wholly  of  fpirituality.  3  Rep.  75.  b.  cites  it  as  faid  by  Stoufe, 

which  Jones  10E.  3!.  b.  in  the  Cafe  of  the  Bifhop  of  Norwich,  and  25 

arts*  as  pl  »•  pw  Fiiher- 

there  is  no  ' 

neceflity  of  lands,  being  annexed  to  the  corporation,  for  there  were  dean  and  chapters  before 
any  lands  were  given  to  them,  and  though  they  grant  them  away,  yet  the  corporation  remains ; 
and  to  this  Doderidge  agreed,  and  thence  concluded,  that  dean  and  chapter  cannot  defray  th'.n- 
Je/ves  ;  for  thereby  the  bifhop  will  lofe  his  counfels  and  without  them  he  can  make  no  grant, 
and  great  inconvenience  would  follow  to  the  discipline  ofthe  church  ;  and  therefore  without  the 
bijkop  they  cannot  dijjolve  themfelves ;  to  all  which  Hide  Ch.  Juflice  agreed  for  the  fame  reafona. 
Palm.  500,  £0j.  dec.  Hill.  3  Car.  B.  R.  in  Cafe  of  Hayward  v.  Fulchcr.— Jo.  168.  S.  C. 

4.  If  the  corps  of  a  prebend  be  a  manor  ,  and  nothing  more$  and 
the  manor  is  recovered  from  him  by  title  paramount,  yet  his  cor- 
poration remains ;  for  he  has  ftallum  in  choro,  &  vocem  in 
capitylo,  and  he  is  a  prebendary,  though  he  has  pofleflions. 
3  Rep.  756.  cites  15  AC  10. 

5.  If  a  man  is  patron  of  a  vicarage  which  voids,  and  he  pre- 
fents  to  it  by  the  name  of  Parfonage,  by  this  the  corporation  of 
vicarage  is  changed  into  parfonage.   fir.  Corporations,  pl.  85. 

.cites  11  H.  6.  J 8,  19. 
•  6.  The  creation  of  a  new  corporation  after  the  determination  of 
the  old  one  makes  another  body,  fo  that  rent- charges  and  annui- 
ties payable  to  the  old  corporation  are  extindt  by  the  death  of 
all  the  members,  as  monks  &c,  Br.  Mortmain,  pl.  I.  cites 
20  B.  6.  7. 

7.  If  the  abbot  and  all  the  monks  die,  the  corporation  is  dif- 
folved,  and  the  land  Jhall  ef cheat,  Br.  Corporations,  pl.  78* 
citts  20  H.  6;  7,  8. 

"    8.  If 
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8.  If  the  mafier  and  confretes  of  a  college  are  all  dead,  the 
tofporation  is  determined.  The].  Dig.  20.  Lib.  1.  cap.  22. 
f»  lo.  cites  Trin.  1  i  E.  4.  4. 

.  9.  An&fo  it  is  of  an  abbot  and  totoent.    TheJ.  Dig.  20.  Lib* 
1.  cap.  22.  f.  20.  cites  Trin.  11  E.  4.  4. 

10.  But  if  the  abbot  be  alive,  and  the  covent  all  dead9  the  cor- 
poration is  hot  determined,  per  Catefby  ;  for  he  may  profefs 
others  &c*  Thel.  Dig.  20.  Lib.  t.  cap.  22.  f.  20.  cites  Trin. 
11E.  4.  4.  I 

11.  But  if  they  fell  all  the  lands  and  the  abbey f  yet  the  corpo-  [  282  J 
ration  remains,  per  Fitzherbert ;  but  Brook  makes  a  quaere,  Bf«  N-  C. 
*f  what  he  fhall  be  abbot;  for  there  is  neither  church  nor  eUM3s  C  — 
monaftery ;  and  makes  a  quaere,  if  the  abbot  dies,  if  they  may  3  Rep.  75- 
cbufe  another  %  the  houfe  being  diflblved ;  monks  and  canon  are  t>.cite$s.c. 
capable  of  spiritualities  as  to  be  vicar,  executor  &c.  Br.  ^t without 
Corporations*  pl<  78.  cites  32  H.  8.  and  Hill.  3  H.  6.  23.     queftion 

this  is  good 
hw,  if  they  were -the  chapter  to  a  bifhop. 

12.  A  corporation  was  founded  by  the  name  of  Brothers 
and  Sifters,  and  ail  the  fifteri  are  dead9  and  the  brothers  make 
leafe,  and  held  void,  for  then  it  was  no  corporation.  D.  282. 
b.  Marg.  pi.  27.  cites  it  as  in  the  time  of  Queen  Eliz.  Man- 
wood  v.  Lovelace* 

13.  The  Dean  and  Chapter  ofWells*  by  exprefs  words  9  grant 
endfurrender  the  DeanryoflVeUs  WV,  yet  this  was  not  thought 
Aire  till  the  grant  and  furrender  was  eftablifhed  by  ac"l  of  par- 
liament, and  though  all  bifhopricks  were  of  the  foundation 
of  the  Kings  of  England,  and  therefore  in  ancient  time  were 
donative,  and  given  by  the  kings,  as  appears  in  17  E.  3.  40* 
and  by  the  Statute  25  £•  3.  de  rrovifionibus,  yet  afterwards 
(as  appears  by  the  faid  book  and  the  faid  aft)  the  bifhopricks 
became  by  the  grants  of  the  kings  eligible  by  their  chapter, 
and  therefore  if  by  the  furrender  of  the  dean  and  chapter  their 

'  corporation  {hall  be  diflblved,  this  will  introduce  3  inconve- 
niences ;  1  ft,  To  the  bifhop  concerning  his  afliftance  in  his 
epifcopal  function.  2dly,  To  the  bifhop  and  others  touching 
the  confirmation  of  his  grants.  3dly,  To  all  thq  church  in 
general.  For  how  can  there  be  a  bifhop  chbfeh  in  fuch 
cafes  ?  3  Rep.  75.  b.  76.  a.  cites  D.  273.  pi.  35,  36  &c.  10 
Eliz.  [Walrond  v.  Pollard. 

14.  By  the  death  of  all  the  natural  pet  fons  of  which  the  cor-  Br.  Mart* 
poratiou  confifts,  it  is  diflblved.    And.  210.  pi.  238.  Hill.  £™ £*£ 
29  Eliz.  in  Cafe  of  Mar  riot  v.  Mafcal.  6.  7. 

15.  H.  8.  tranflated  the  Abbot  and  Prior  of  Norwich  by  his 
letters  patents,  and  created  them  by  the  name  of  dean  and  chapter 
who  furrender ed  their  pojftjfions  to  Ed.  6.  and  afterwards  Ed.  6. 
incorporated  them  by  the  name  of  Decani  &  Capituli  ex  Fundatione 
Ed.  6.  And  afterwards  he  granted  their  pofftjfions  to  them  by  the 
name  T>f  Dean  and  Chapter*  Sanfta  indivtdies  Trinitat.  Ncrf. 
omitting  thefe  words  (ex  Fundatione  Ed.  6.)  It  was  adjudged 
in  this  cafe ;  ift,  That  all  tranflatioas  made  by  H.  8.  of  prior 
and    covent,    unto  dean  and  chapters,  were  good  by  the 

Vol.  VI.  Y  Statute 
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Statute  of  25  H»  8*  adly,  Refolved,  that  by  the  futrepdef 
made  to  Ed.  6.  the  corporation  of  dean  and  chapter  was  not 
gone ;  for  although  they  departed  with  their  pofleffions,  yet 
for  neceffity  the  corporation  did  remain,  for  their  affiftance 
of  the  bifhop*  3dly»  Admitting  their  ancient  corporation 
was  fur  rendered,  and  the  new  corporation  made  by  Ed,  6.  was 
good,  and  that  the  words  omitted,  viz.  Ex.  Fundatione  Ed.  6. 
were  material,  yet  the  grant  made  to  them  was  good,  not- 
withftanding  this  mifnofmer,  by  the  Statute  of  1  Ed.  6.  cap* 
8.  of  Confirmation!*  Hughs'*  Abr.  967*  pi.  1.  tit.  Founder 
and  Foundation  'cites  3  jtep.  74.  [Mich*  40  &  41  Eliz.l 
Norwich  Dean  and  Chapter's  Cafe. 

1 6.  If  a  prior  andcovent  be  /nwj/fota/ concurrent ibus  iis  que 

in  jure  requiruntur  to  an  abbot  and  convent,  or  to  a  dean  and 

chapter j  thefe  though  the  name  be  changed,  yet  the  body 

was  never  diffolved,  but  inefieft  it  remaineth  full.  Co*  lAlU 

102.  b.  * 

r   181  1       x7#  Dean  and  Chapter  of  N.  incorporated  grant  and  far* 

jo.  168.      render  totameccUfiamfuam  cathedralesn  &c*  to  E.o.    This  does 

5.C.  &S.  P.  not  diflblve  the  corporation*   Palm*  491, 492.  501, 502, 503* 

Hill.  3  Car.  B.  R.  Hay  ward  v.  Fulcher. 

18*  If  a  corporation,  that  hath  been  by  prefer iption,  accepts  a 
new  charter,  wherein  feme  alteration  is  of  that  name,  and  like- 
wife  of  the  method  in  the  governing  part,  yet  their  power  to  re- 
move, and  other  franchifes  which  they  n%d  time  out  of  mind, 
do  continue,  per  Cur.  1  Vent.  355.  Trin.  33  Car.  2.  B.  R. 
in  Haddock's  Cafe. 
S  P.td-  19*  A  corporation  may  be  diffolved  ;  for  it  is  created  upon  a 

judged.  »    trufl,  and  if  that  be  broken  it  isforfeited%  but  a  judgment  of 
show.  178.  feifure  cannot  be  proper  in  fuch  a  cafe  \  for  if  it  be  dif- 
OuoWw-    folved,  to  what  purpofe  fhould  it  be  feifed  ?  per  Cur*  4  Mod. 
rant*  v.       58.  Mich.  3  W.  &  M.  in  B.  R.  irf  Sir  James  Smith's  Cafe. 
City  of  20*  If  a  corporation  may  be  feifed  nomine  diftriclionis,  or 

London,  otherwife,  it  is  diffolved ;  for  when  it  is  merged  in  the  crown 
the  king  may  make  a  new  one,  but  cannot  reftore  the  old ;  a 
.corporation  is  fometbing  befides  franchifes,  for  it  is  a  capa- 
city to  hold  as  a  natural  body,  and  though  it  may  ceafe  to  be  in 
atlu  exercito,  yet  it  may  be  adufignato.  Neither  does  a  feifure 
of  office  diflblve  one;  for  on  making  a  corporation,  the  king 
mayfreferve  the  naming  of  officers  to  himfelf,  and  fufpend  it 
for  a  time,  per  Eyre  J.  12  Mod.  18.  Hill.  38c  4  W.  &M.  in 
Cafe  of  the  King  v.  the  Mayor  of  London. 

21.  It  was  a  quaere,  whether  a  corporation  could  be  dif- 
folved, but  fure  it  may ;  it  is  fuch  a  franchife  as  may  be  for- 
feited ;  but  a  judgment  of  feifure  is  no  proper  judgment  to  dif- 
folve  a  corporation ;  per  Holt  Ch*  L  12  Mod.  18.  Hill.  3  W. 
&  M.  in  Cafe  of  the  King  v.  the  Mayor  of  London. 

22.  By  zfurrender  of  liberties  and  privileges  the  corpora- 
tion is  not  diffolved;  per  Holt  Ch.  J.  1 2  Mod.  19.  cites  3  Rep. 
Dean  and  Chapter  of  Norwich's  Cafe,  and  Jo.  166. 

Show.  280.  *3*  Agreed,  if  a  corporation  were  made  to  a  particular  pur* 
The  King  pcfe  and  they  diveft  themfelves  of  all  right,  fo  that  they  can* 
v#  **■*  not 


. 
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not  infiver  the  etui  of  their  inJHtution,  it  is  thereby  diflblved ;  as  Mtyor  of 
In  the  cafe  of  a  private  corporation  for  charity,  before  the  re-  c°£d£,nc  p 
draining  ftatute  j  but  if  the  end  of  a  corporation  remained,  as  by  Holt 
In  a  borough,  to  iHake  bye- laws  and  govern  it,  the  corporation  Ch.  J. 
remains  ftiTl,  and  the  making  of  bye-laws  is  no  franchife,  but 
part  of  the  constitution ;  per  Holt  Ch*  J.  12  Mod.  19.  Hill. 
3  &  4  W.  St  M*  in  Sir  J,  Srhitti's  Cafe. 

24.  A  body  politick,  to  which  a  truft  is  annexed,  and  male 
ttdminijiration  of  it  is  caufe  of  forfeiture,  and  it  may  be  dif- 
folved ;  and  for  this  was  cited  the  Statute  of  S$uo  frarrantof 
Where  if  the  corporation  do£s  not  appear  upon  funimons,  the 
franchife  (hall  be  feifed  into  the  king's  hands  nomine  difirio 
tionisy  and  if  it  does  not  come  during  the  eyre  it  was  loft  for 
ever.  Skirt.  310.  HilL  3  W,  &  M.  B.  R,  The  King  v.  th<* 
City  of  London* 

25.  By  Parker  Ch.  J*  if  a  mayor  is  not  chofen  at  the  time  pre- 
fcribed  by  the  charter  j  and  there  is  no  provifion  in  the  charter 
for  the  old  mayor's  continuing  on  until  a  new  mayor  is  chofen  in, 
the' Corporation  is  diflblved,  and  copfequently  cannot  proceed 
to  a  new  ele&ion;  indeed  forrte  are  of  opinion,  that  this  may 
be  cured,  by  thcijfuing  out  of  a  writ  under  the  great  feal,  im- 
powering  them  to  proceed  to  a  new  eletlion ;  but  others  are  of 
opinion,  that  even  this  will  not  do,  and  that  there  is  no  other 
remedy  but  to  obtain  a  new  charter  from  the  crown;  but  no  body 
ever  thought,  that  in  fuch  a  cafe,  the  quondam  corporation 
could  revive  itfelf  by  chufine  a  new  head*  without  fuch  a  writ 
under  the  great  feal.  10  Mod.  346*  Mich.  3  Geo.  1.  B.  R«  , 
Corporation  of  Banbury*s  Cafe. 

26.  The  queftion  was,  whether  by  furrender  of  a  charter  the  r  ^Sa  n 
corporation  was  wholly  diflblved,  and  the  very  being  of  it  de- 
ftroyed  i  3  of  the  Judges  held,  that  it  was  not,  and  compared 

it  to  the  Surrender  of  a  deed,  that  the  eftate  was  not  thereby 
furrendered,  therefore  the  corporation  was  ftill  fubfifting,  and 
had  a  capacity  to  take,  and  by  the  charter  of  King  William 
did  retake,  and  it  would  be  very  incdhvenient  if  it  fliould  be 
otherwife ;  that  is  if  they  could  give  up  more  by  a  furrender 
than  they  can  take  by  a  regrant.  In  the  great  Case  of  the  . 
City  op  London,  ieveral  learned  men  were  of  opinion,  that 
a  furrender  did  not  deftroy  the  being  of  a  corporation;  this 
appears  by  the  furrender  of  abbeys  in  the  reign  of  H.  8.  for 
it  was  oot  thought  proper  at  that  time  to  reft  purely  on  thefe 
furrender*,  but  to  have  them  confirmed  by  a£t  of  parliament* 
One  of  the  judges  held,  that  though  Aarely  by  the  furrender 
of  this  charter,  the  corporation  was  not  diflblved,  yet  there 
were  other  words  in  it,  by  which  they  gave  up  all  the  liberties 
and  privileges  which  they  then  enjoyed,  by  which  words  the 
very  being  of  this  corporation  was  diflblved ;  but  this  being 
a  cafe  of  great  weight,  it  was  adjourned  farther  to  be  argued. 
tMod.  361,  362.  rafch.  11  Geo.  The  King  v.  Grey. 
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(I.  2)     Cuftoms.     Confirmed,     How*. 

1. 1^  OTE,  by  Keeling  J*  that  feyeral  of  the  ancient  ftatnte* 
^  thatrwere  made  for  private  cities,  have  only  a  memoran- 
dum upon  the  roll,  via*  that  all  cuftoms  he.  are  confirmed)  and 
the  parties  have  this  exemplified,  with  exprefs  mention  of  the  par- 
ticular cuftoms,  and  id  particular  fome  of  the  ancient  ftatutes 
which  confirmed  the  cuftoms  of  London  are  fo,  and  then  be 
the  cuftoms  reafonable  or  unrealizable,  when  they  ire  fo 
confirmed  they  are  good,  and  he  faid  he  had  viewed  rolls  to 
be  fo.  Sid.  251.  Pafch.  17  Car.  %.  B.R.  in  Cafe  of  Wil- 
kinfon  v.  Bolton. 

(I.  3)     Of  taking  or  renewing  a  New  Charter, 

and  the  Effe&s  thereof. 

fl.  C.  cited  f  $  IF  bailiffs  of  a  vill  have  liberties  bj  charter  of  the  king^ 
Mo.  $8f.  as  1  and  after  the  king  makes  tbem  Jbertffs+  and  that  they  fhall 
Exchequer-  »mpkad  and  be  impleaded  by  the  fame  name,  yet  their  liber* 
Chamber  ties  remain  good  to  them,  per  Portington,  quod  fuit  concef- 
by  Porting-  fum ;  and  by  him  the  grant  is  good  without  allowance;  but 

Abbotnofsl  Per  ^aft°n  and  Junc>  the  grant  is  not  good  without  fhewing 
Bartholo-     allowance.     Br.  Patents,  pi.  27.  cites  14  H.  6. 12. 

mew's  Cafe 

that  the  (heriffs  mall  hold  the  liberties  which  were  given  to  the  bailifft,  and  cite*  11  £.  4. 55.  the 

[_  o  c  -j  Cafe,  of  Norwich,  in  which  it  was  held,  that  all  grants  made  Inhabitamtibus  ac  probfe 
5  J  Hominibus  aut  Civibut  (hall  be  enjoyed  by  the  corporation  of  the  fame  place,  wheal 
they  are  afterwards  incorporated  by  the  name  of  the  Mayor  and  Commonalty,  or  otherwifc  ; 
Ana  cited  a  lib  D.  270.  [b.  pi.  10.  Mich.]  10  Sen  Elii.  where  thofe  of  York  prescribed  as 
mayor,  bailiffs,  and  citizens  to  take  and  feife  as  forfeited  goodi  there  foreign  bought,  and  foreign 
fold  till  1  R.  e.  at  which  time  they  were  incorporated  by  the  name  of  Mayor,  Sheriffs,  and 
Citizens,  and  then  they  claimed  this  cuftom  as  mayor,  bailiffs,  and  citizens,  and  held>good  > 
and  the  whole  Court  and  Coke  attorney  agreed,  that  in  the  iaft  name  of  corporation  all  (hall  be 
enjoyed,  which  was  gained  by  prescription  or  grant  in  the  precedent  name. 

By  the  al-         2.  The  corporation  of  theJBaiHffs  and  Commonalty  of  Dale 

•  Tkangfof  ^as  'anc*  an(*  "anch^e8  5  ****  **ng  changes  their  name,  and  they 
name  a  cor-  are  incorporated  by  the  name  of  the  Mayor,  Bailiffs,  and 
poration  Commonalty  of  Dale;  the  land  and  the  franchifes  which  they 
££*,??       had,  remain  with  this  new  corporation,  for  the  new  patent 

ioje ttsjran-      r  .'  .  •         ^1     •     r  •     *  . 

etifcj.  4  of  incorporation  recites  their  former  names,  and  changes  it  as 
Rep.  87.  above;  and  this  new  corporation  continues  compofed  of  the 
lutterers     fame  perfons  anj  place,  which  conftituted  the  old  one.  Jenk# 

Saund.  344.   99*T^#  94* 

in  Cafe  of 

Mellor  v.  Spatcman.    ■  Per Tirrel  J.  Cart,  it 8.  cites  5  Rep.  8*.  gneTling's  Cafe.- 


Agreed  per  Cur.  Mo.  $81.— Rayra.  439. Nor  does  it  determine  an  annuity  granted  before 

the  change  of  the  name.  8  And.  107.  in  Cafe  of  fiifhop  of  Rochcftcr  v.  Dean  ana  Chapter  of 
Rochefter. 

*  S.  P.  and  lb  of  the  method  of the  governing  part,  yet  their  power  to  remove,  and  other  fran- 
chifes which  they  had  time  out  of  mind  &o  do  continue.  Vent*  355.  Haddock's  Cafe.  It 
was  agreed  that  where  a  corporation  is  by  name  of  Commonalty,  and  after  by  another  grant  they  havt 
bailifi,  yet  by  this  change  they  JhaU not  be  dijeharged  oj  covenants,  annuities  Sec.  to  which  they 
were  bound  before,  and  by  the  fame  reafon  it  feems  that  they  JhaU  retain  the  lands  and  pojfcfions 
uhick  they  hadbeforu  Br.  Corporations,  pi.  3.  cites  •  H.  6. 9. 

3,  If 
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3.  If  a  patent  of  certain  lands  arc  made  to  y.  S»  and  J.  S. 
is  afterwards  confirmed  by  the  bifliop  by  the  name  of  T.  S.  not- 
withftanding  this  change  of  his  name  the  land  remains  with 
T.  S.  But  if  after  the  confirmation,  a  patent  had  been  made 
to  J.  S.  it  had  been  void  ;  for  confirmation  by  the  bifhop  is 
as  2d  baptifm,  and  changes  the  name;  fo  in  the  principal 
cafe,  if  after  a  new  corporation  a  patent  had  been  made  to 
them  by  the  name  of  their  old  corporation ;  fuch  patent  had 
been  void.  Every  one  is  bound  to  know  his  own  name,  and 
not  the  name  of  another.    Jenk  100.  pi.  94. 

4.  A  prior  and  covent  had  been  of  ancient  .time  ;  the  king 
after  time  of  memory,  by  the  licence  of  the  pope  and  the 
ordinary,  had  tranjlated  the  priory  into  a  deanry  and  chapter  of 
menfecular,  and  granted  that  they  ihould  be  impleaded,  and 
might  implead  by  fuch  name  &c.  It  was  held,  that  fuch 
new  corporation  might  fue  for  the  annuity  which  the  prior  and  his 
covent  bad  by  prefcriptionfrom  time  &c.  Thel.  Dig,  30.  Lib.  {• 
cap.  22.  f.  23.  cites  39  H.  6.  13,  14.  and  fays,  See  50  E,  3. 

27- 

5.  If  a  man  recovers  againjl  a  vicar  an  annuity,  and  before 

execution  the  vicarage  is  united  to  the  parfonage^  yet  the  plaintiff 
lhall  have  execution  againjl  the  parfon*  Br.  Corporations!  pi. 
61.  cites  20  E.  4.  6. 

6.  It  was  held  by  Brian,  th^t  if  t\\e  Bailiffs  and  Commonalty 
of  London  had  granted  an  annuity,  and  after  they  had  had  mayor 
andjheriffs  by  grant  of  the  king,  the  grantee  might  have  attion 
againjl  them  by  their  new  name*  Thel.  Dig.  ^o.  Lib,  ^.  cap.  22^ 
f.  24.  cites  Trin.  20  E.  4.  6.  and  fays,  See  21  E.  4.  59,  th« 
faying  of  Choke.  ' 

7.  But  it  is  a  doubt  in  fuch  cafe,  how  a  man  ought  to  fue 

fcire  facias  againft  the  new  corporation  out  of  a  recovery  ha4 

againjl  the  old  corporation,  as  appears  2  H.  6.  o,  in  the  Cafe  of 

the  Commonalty  of  Shrewlbury.    Thel,  Dig.  20.  Lib.  4. 

cap.  22.  f.  24. 

8.  Where  the  Bailiffs  of  L.  grant  an  annuity  to  me,  and  after 
are  made  mayor  andjheriffs,  I  may  have  a&ion  of  this  againft 
the  new  corporation.  Br.  Corporations,  pi,  61.  cites  30 
Ed.  4.  6. 

9.  If  a  prior  be  bound  in  an  obligation,  and  the  l^ing  alters 
the  corporation,  and  makes  him  an  abbot,  yet  the  firft  fuit 
fhall  remain.  Br.  Abbe,  pi.  13.  cites  3  H.  7.  \u  and  5.  Ht  7, 
24.     Per  Brian. 

10.  It  was  adjudged,  where  one  corporation  U  duty  united  and  f  286  1 ' 
annexed  to  another  corporation,  that  the  corporation  to  which 

the  union  is  made  jhall  have  aclion  upon  caufe  of  aft  ion  accrued 
of  a  thing  which  was  of  the  poffejjion  or  right  of  the  other  corpo- 
ration. Thel.  Dig.  $0.  Lib.  1.  cap.  22.  f.  27.  cites  n  H.  7, 
8.  &  26.     And  that  fo  agrees  Trin.  50  E.  3.  27. 

11.  If  a  corporation  grants  the  office  of  town  clerk,  or 
recorder,  and  after  furrenders  their  patent  >  and  takes  a  new  one 

Y  3  by 
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by  a  new  name,  all  the  offices  are  determined.  Hut*.  8^.  Hillf 
2  Car.  in  Sir  Charles  Howard's  Cafe. 

12.  Debt  was  due  to  an  old  corporation,  and  they  were  in- 
corporated by  a  new  name  and  brought  a&ion  in  their  new 
name,  and  recovered,     3  Lev.  237.  Mich.   1  Jac.  2.  C.  B* 
Mayor's  Cafe  of  Scarborough  v.  Butler. 
Li.  Riym.       1 3.  Where  a  corporation  takes  a  new  charter  concerning 
**p'  3»-      ancient  liberties,  they  may  ufe  it  either  by  wqyof  grant  ox 
5.  P.  per      °^  confirmation;  per  Holt "Ch.  j.  and  Eyre  J,  Comb.  316, 
Holt  ch.  j.  Hill.  6  W.  3.  B.  R.  in  Cafe  of  the  King  v.  Larwood. 
end  G. 

Eyre.  J.  T|ie  new  charter  fipes  not  merge  or  ejetioguifh  any  of  the  Ancient  privileges.— — • 

Rayrn.  439.  Pafch.  33  Car.  9.  B.  R.  Haddock'*  Cafe. Vent.  355.  S.  C- And  if  it  be  , 

Only  at  a  confirmation,  the  ancient  cuftoma,  before  the  new  charter,  may  be  pleaded  t$  have  beef 
time  out «/  mind.  See  Carth.  a  a  8.  Vaughan  v.Lewia. 

14.  If  a  corporation  refufes  a  new  charter •,  it  is  then  void  } 

but  when  they  accept,  and  put  it  in  execution,  then  it  is  good: 

per  Holt  Ch.  J.  Comb.  316,  Hill,  6  W.  3.  B.  R.  in  Cafe  of 

the  King  v.  Larwood. 

cJif'w*       *  *5*  Plaintiff  brought  cafe  for  a  falfe  return  to  a  mandamus, 

xantoheld    commanding  him  to  fwear  Harris  to  be  Mayor  of  Dartmouth) 

per  Cur.  ac-  and  a  peremptory  mandamus  moved  for.     it  was  refolved  by 

CprMo^y*    t'ie  Court,  that  if  thpre  be  an  old charter  furnndered%  |>ut fur* 

J53.  Mich.  r*n&*r  ™t  enrolled*  and  a  new  charter  in  confideration  of  the 

xo  W,  3.  in  fur  fender  granted,  that  the  fecond  charter  is  void,  becaufethey 

c^ofPm   a&  under  a  void  charter;  but  otherwife  if  it  be  the  fame  mem* 

££ V"    C°"  hers  in  the  old  charter,  becapfe  then  they  aft  by  their  firfl: 

charter,  which  is  ftill  good.     So,  if  in  the  firft  cafe,  they 

had  given  a  bondy  and  put  the  feal  of  the  new  corporation  to 

it,  it  would  be  void,  as  was  adjudged  in  the  Cafe  of  Bat$ 

and  Wells;  but  if  the  members  of  the  old  charter  had  gone 

to  election*  ancLfome  by  colour  of  the  new  charter  had  voted 

IJvith  them  agaihft  their  will,  there  a  choice  by  majority  of 

the  old  charter,  with  fome  mentioned  in  the  new,  is  good, 

3  2  Mod.  247,  Mich.  ioWf3?  Bylly  y«  Palmer. 

16.  Where  thofe  that  were  members  under  an  old  charter  hap- 
pen to  be  the  only  afting  perjins  in  a  matter  relating  to  the  corpq^ 
ration,'  they  fhall  be  deemed  to  ait  by  virtue  of  the  ancient  and 
true  right,  but  if  cQm mixed  with  qthers  that  were  only  mem- 
bers under  the  new  charter  though  the  old  members  were  the 
majority,  yet  then  muft  be  taken  to  a£k  by  virtue  of  the  new 
f barter,  and  then  what  they  did  was  void.  I  Salk.  191.  pU 
1.  Trin.  if  W.  3.  B?  R,  Refolved  in  Cafe  of  Butler  vT 
Palmer. 

17.  Where  the  new  charter  alter  $  the  conflitution  of  th$  cqr-r 
ppration,  anfi  new  models  it,  there  they  Jhall  lofe  their  old  *ame\ 

t  ptherwlfe,  if  the  conflitution  as  to  all  the  integral  parts  of  it,  re- 
plaint  the  fame  j  though  the  new  charter  gives  them  a  new  name^ 
the  old  one  remains ;  for  the  purpofe  if  the  mayor  be  added*  or 
a  mayor  and  mailers  are  made  mayor  and  aldermen,  or  an 
abbot  or  covent,  a  dean  an$  fhaptpr,  there  they  lofe  their 


old  name,  becaufe  new  integral  parts  of  the  corporation  are 
added;  but  if  the  inhabitants  of  G.  were  incorporated1  by  thfc 
name  of  Bailifft,  Burgeflfes,  and  Commonalty  of  G.  and  then 
a  new  charter  is  granted  to  them,  that  they  {hall  be  called  by 
the  name  of  Bailiffs,  Burgefles,  and  Commonalty  of  G.  yet  [  287  ] 
they  may  ufe  the  firft  name,  becaufe  the  town  is  the  fame, 
and  the  old  conftitution  remains^  per  Holt  Ch.  J.  %  Lord 
Raym.  Rep.  1 239.  Hill.  4  Ann.  in  Cafe  of  the  Queen  v« 
Jpfwich  Bailiffs  &c, 

(I.  4)    New  Charter.    Pleadings. 

I.  TN  writ  of  covenant  the  cafe  was,  that  the  Commonalty  of 
**  5.  made  composition  with  the  Abbot  of  W.  and  after  they 
by  another  grant  bad  bailiffs,  and  by  the  beft  opinion  now  the 
foit  fliall  be  againft  the  bailiff's  and  commonalty,  and-**/  againft 
the  commonalty  only  according  to  their  /penalty,  for  by  matter  ex 
pfftfdjfe  a  man  may  vary  from  his  Specialty,  Br.  Variance, 
pK  i.  cites  2  H.  6.  9. 

3.  A  prior  and  his  predeceffbrs  bad  been  feifed  of  an  annuity  time 
eat  of  mind,  and  by  licence  of  the  king,  the  pope,  and  the  ordinary, 
tranfiated  it  into,  dean  and  chapter,  and  the  dean  and  chapter 
brought  annuity,  and  prefer ibed  to  him  and  his  predeceffbrs,  and  did 
net  fay  deans  of  the  lame  place ;  the  defendant Jbewed  the  tranjla- 
tien  within  time  of  memory,  abfque  hoc  that  the  dean  and  chapter 
and  Bis  predeceffbrs  deans  thtre  have  been  feifed  made  and  forma  &c% 
and  afttr  thejpecial  matter  was  entered  in  the  roll  with  the  tra- 
verfe,  except  thofe  words,  then  Dean  &c.  [which']  were  emitted 
by  award  of  the  Court  1  and  per  Prifot,  tht  defendant  may  tra- 
verfe  the  prefer iptien  generally,  and  give  the  fpecial  matter  in'evU 
dence,  and  demurr  'upon  the  tranflation  given  in  evidence  by  the 
plaintiff,  er  plead  the  fpecial  matter  by  efieppel  by  the  record  of  the 
tranflation,  and  demur  in  law  upon  the  ether,  upon  this  matter, 
and  fo  fee  that  it  is  doubted  here,  if  they  may  prefcribe  in  this 
form  by  the  feifin  of  the  prior  &c*  Br.  Prefc notion,  pi.  42* 
cites  39  H.  6.  13.  1  But  fee  thereof  22  E,  4*  43,  44% 

and  the  form  of  that  prescription  7  £.  4,  32.  &  ±0  £•  4.  6. 
Ibid. 

3.  Where  a  prior  is  made  abbot,  and  the  corporation  changed 
from  a  prior  into  an  abbot,  it  was  touched,  that  \ifuch  abbot 
wiU  prefcribe  iu  right  of  the  boufe,  he  ought  to  Jbew  that  the 
prior  end  his  predeceffors  time  out  of  mind  ice,  and  that  after  he 
was  profeffed  an  abbot,  and  that  after  the  abbot  and  his  fuc* 
ceflbrs  trc  have  been  feifed  frc.  Br,  Prescriptions,  pi.  70* 
ates  7  E.  4.  33, 


Y  4  (K)  What 
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(K)     What  Things  a  Corporation  may  do  without 

Deed, 

Cro.E.815.  [i»  A  Corporation  aggregate  cannot  without  deed  command  their 
pL5.  S.  C.  **  bailiff  to  enter  into  certain  lands  of  their  leafe  for  years 
adjudged,  yj^,  tf  condition  broke ;  for  fuch  command  without  deed  is  void, 
ltg.  b-sfc.  P.  43  EL.  B.  R.  between  Dumper  and  Sims  adjudged.] 

but  I  do  not 

obferve  S.  P.;         ■      .VcnU  48.  Arg.  cites  S.  C 

[    288    ] 

Br.  Cove-         2.  Covenant  was  brought  iy  /A*  Mayor  and  Commonalty  of  N. 
citel s!c.5#  *J"'«/? '*'  A&y«r  W  Commonalty  of  D.  and  counted,  that  the 
♦  GwVa  if  defendants  by  their  deed  had  covenanted  that  the  plaintiffs  jbtuld 
it  be  made    &e  qUjf  0f  murage,  pontage,  cuftom,  and  toll  in  D.  of  all  thofe 
%rticuUr     m  & and  that  they  °f  N*  ™d  taken  toll  by  certain  of  their  burgejjts 
per/on  Br.     of certain  of  the  Burgeffes  of  N.  wrongfully  &c.  And  there  ad- 
Corpora-      judged,  that  the  taking  of  the  *  common  feryant  is  the  taking  of 
rite^ls!^.'  the,  corporation,  and  fo  the  covenant  broken  ;  quod  not  a;  *nd 
3.  17.       *  it  is  not  mentioned  there  if  the  fervant  was  iervant  by  fpe- 
cialty  under  the  commpn  fea}  of  the  corporation)  or  not.  Br* 
Corporations,  pl?  14.  cites  48  E.  3.  17. 

3,  Mayor  and  commonalty  cannot  diffeife  another  unlefs  the 
ufe  of  themfelves;  contra  it  feems  if  one  enters  for  them  by- 
authority  in  writing  under  their  common  feal,  where  their 
•  entry  is  not  lawful.     Br.  Corporations,  pi.  24.  cites  8  H,  6. 

1.  14. 

Arg.  Mod.        4..  They  cannot  licence  one  to  take,  trees  without  deed*  ■  Arg. 
18.  cite.  ia  yent#  48#  cites  9  £  ^  3 

jenk.  131.        j#  Per  Littleton,  the  opinion  of  all  the  Juftices  of  both 
pi.^68.  qtei  benches  \Sj  that  ajjignment  of  auditors  by  corporations  is  good 
'  without  deed.  Br.  Corporations,  pi.  56.  cites  12  E.  4.  9. 10. 

6.  So  ofjuflification  by  their  command*  Br.  Corporations,  pi* 
56.  cites  12  E.  4.  9.  10. 

7.  So  of  command  of  a  covent,  in  the  time  of  vacation,  to  cut 
their  trees,  and  other  neceffariesm  Br.  Corporations,  pi.  56, 
cites  12  E.  4.  9.  10. 

8.  Leafe  of  land  by  an  abbot  for  years  is  not  void  by  his 
death,  but  voidable  only,  becjjufe  it  may  be  leafed  without  deed, 
and  by  receipt  of  the  rent  by  the  fycceffor  the  leafe  is  good;  but  if 
abbot  grants  a  villein,  or  rentx  or  the  like,  which  pjtffes  not 
by  deed,  and  dies,  there  by  death  of  the  abbot  the  grant  is  void. 
Br.  Leafes,  pi,  41,  cites  2X  E.  4,  5,  6. 

9.  Trefpafs  by  the  Mafier  and  Chaplains  of  B.  of  a  houfe 
and  clofe  broken  in  London;  the  defendant  pleaded  licence  of 
the  parties  to  come  into  the  houfe  to  talk  with  them,  and  Pigot 
demurred  in  law,  becaufe  the  licence  was  by  parol,  and  not 
pleaded  by  deed,  and  therefore  ill ;  for  a  licence  by  a  corpo- 

v  ration  &c.  fhall  be  by  writing.    Br.  Licences  &c.  pi.  16. 

cites  21  E.  4. 15.  19.  ' - 

ip.  Deao, 


aSS 

*  tow  Uca^  vui  c^j^tx  tsaaj  rttmut  smd  afigm  Ui^f%  mmarr, 

mtmberjii  wmt%  without  writing  per  Towntend  juiiice;  but 
Brian  Ch.  J.  contra,  and  that  he  cannot  be  fenrant  without 
writing,  nor  demand  his  Cdary  without  writing*  Br*  Corpo~ 
otion,  pi.  47.  cites  4  H.  7.  6* 

II.  Bni tb^m^  charge  mwmm for  bis  ^ttmpmtmm  without  deed* 
as  guardian  in  (bccage,  bailiff  of  the  king,  and  receiver  of  his 
own  head  &c  per  Brian  Ch.  J.  and  he  was  precile*  and  ad* 
jornatnr.  Br.    Ibid. 

ix  A  corporation  cannot  be  tiding  to  m  trtftsfs*  nor  give 
nmrromt  to  do  m  trefpofs  without  writing  ;  quod  nota*  Br»  Cor- 
porations, pi.  48.  cites  4  H.  7#  13. 

13.  A  fervo**  men ja/ii/y  by  c§mmm*d  of  a  bodjr  politick  with- 
out baring  deed  of  the  commandment,  per  "I  ownfend;  bat 
Brian  contra,  and  that  they  con  da  noshing  without  writing, 
Br.  Corporations,  pi.  49.  cites  4  H.  7.  17. 

14.  They  cannot  make  tbemfehes  dijfeifors  by  their  afient  At*  Mod. 
without  deed.    Vent.  48.  Arg.  cites  7  H.  7. 9*  R^^L 

Br.  Corp*, 
ration,  14.  34-  14  H.  7. 1.  7  H.  7. 9.  S.  P.  per  Huflcy,  lad  that  they  cuutot  ««Jtr  4«J» 

$ni  without  coirnnmdmrnf  given  by  deed.  fir.  Corporation*,  pi.  $0,  cite*  7  H.  7.  9, 

15.  In  trefpafs  the  defendant  faid,  that  it  was  the  frank-  [   289  ] 
:enement  of  the  president  and  fcholars  of  C.  and  he  as  /truant 

10  them,  and  by  their  command  entered  See.  and  per  Keeble,  he 
cannot  be  retained  with  a  corporation  without  fpecialjyi  nor 
uake  a  feoffment  without  fpecialty.  Br.  Corporations,  pi.  50. 
cites  7  H/7.  a. 

16.  But  01  petit  things  there  needs  no  writing,  as  to  light  a  *«ifor#*tf« 
ctndle,  make  bay*  or  firey  nor  to  put  beqfis  out  of  his  /and,  per  J^/^ndP* 
Vbod ;  Oxenbridge  contra,  for  thofe  things  belong  to  a  icr-  fcrvicr*  « 
v;nt  to  do  without  command,  bu{  entry  &c.  ought  to  be  by  corporation 
detd;  and  Fairfax  accordingly  of  the  petit  things*  but  that  J^*/}^ 
coloration  cannot  have  a  Jervant  but  by  deed ;  and  Tremail  vim  with- 
agned  with  Wood  of  the  petit  things  aforefaid,  by  rcafon  of  out  deed, 
theufage,  and  of  the  great  trouble  which  ihall  be  to  the  con-  JJ^jJ^ 
trarf,  but  not  by  the  law,  therefore  quaere,  Br.  Ibid.  Mod.  xii 

/  Arg.  agreed, 

■■  Br.  Corporations,  pi.  49.  citei  4  H.  7.  17.  per  Townfend.  Vem%  ^7.  Art. 

cite*  $  £.  4.  8.— Br.  Corporations,  $9.— —  3  Wnu'i  Rep.  433.  Arg.  citct  Pi'.  C.  91.  o. 

*  a  Sand.  30$, 

1 7.  One  cannot  appear  in  ajjife  as  bailiff  to  a  corporation 
withoit  deed.  Vent.  48.  Arg.  cites  12  H.  7.  27. 

18.  Command  of  the  mayor  to  enter  into  land  for  the  corpora- 
tion is ^ood  without  writing,  contra  of  command  of  the  com* 
tnonalty^  chapter  &c.  contra  it  feems  of  the  command  of  the 
mayor  a>d  commonalty*  Br.  Corporations,  pi.  96,  cites  16  H. 
7.  2. 

19.  Corporation  cannot  prefent  a  clerk  unlefs  by  writing 
under  th<  common  leal.  tlr.  Corporations,  pL  83.  cites  13 
fi.  8.  12. 

to*  Bui 


%oQ  or  iiPiMf  ■  ml  lift 

20.  .Bitf  they  may  make  attorney  in  court  of  record  without 
other  writing  than  the  record;  for  record  is  a  ftrong  writing* 
Br.  Corporations,  pi.  83.  cites  13  H.  8.  12.  * 

2T.  S$  to  certify  their  mayor  in  the  Exchequer ;  for  this  19 
entered  of  record,  and  fo  is  the  ufe  for  London  at  this  day, 
Br.  Corporations,  pJ.  83.  cite6  13  H.  8.  12. 

22.  A  corporation  cannot  do  -a  tort  but  by  their  writings 
under  their  common  fcal ;  per  Fkzjames  Juftice.  Br.  Corpo- 
rations, pi.  34.  cites  14  H.  8.  2.  29. 

23.  All  a  els  which  a  corporation  does  (hall  be  by  their  nam© 
of  corporation,  and  by  writing,  and  otherwife  ill ;  and  yet 
by  two  juftices  they  may  prefent,  and  the  pleading  is  good, 
without  faying  that  the  prefentmenc  was  by  writing,  for  the 
law  implies  it ;  but  two  others  contra,  Br.  Corporations, 
pi.  34.  cites  14  H.  8.  2.  29. 

24.  The  eledion  of  dean ,  maficr,  &c.  and  the  making  of  their 
attorney,  which  are  of  record,  are  good  without  their  writing 
under  common  feal ;  but  in  feoffment  to  the  dean  and  chapter 
they  cannot  take  but  by  Utter  of  attorney  under  feal ';  per  Brook 
Juftice.  Br,  Corporations,  pi.  34.  cites  14  H.  8,  2.  29. 

25.  Note,  per  Cur.  that  he  who  diflrains  as  bailiff  of  a 
corporation  and  is  not  bailiffs  may  make  conufance  &c.  if  they 
agree  to  it,  and  good  without  deed ;  and  the  cafe  was,  that 
one  of  the  corporation  diftrained  in  right  of  the  corporation* 
and  had  not  their  deed ;  nota,  Br.  Corporation,  pi.  2»  cite; 
Zb  H.  8.  18. 

26.  Though  the  law  is,  that  a  bailiff  may  jm/iify  in  trefpafs  as 
bailiff  to  a  corporation  without  a  deed,  yet  \%  is  not  like  to  a 
bailiff  in  an  affifei  and  it  was  faid,  .that  a  bailiff  of  a  manor 
fhall  not  have  debt  for  hisfajary  againft  a  corporation  without* 
deed.  Plowd.  91.  b.  Trin.  3  Mar.  Are.  in  Aflife  of  Frefi- 
Force  brought  in  London  by  Pannel  v,  Moore% 

27.  If  the  flieriff  makes  his  warrant  to  a  corporation  who. 
have  return  of  writs,  to  arrejl  aperfon,  they  make,  a  baliflf 

[   290  ]  without  writing  by  parol  only.    Agreed  by  all  the  Juftices  in 

B.  R.  Mo.  552*  pi.  744.  Hill.  33.  Eliz*  "V  avifor's  Cafe. 
And  fo  a  28.  A.  feifed  of  land  granted  40/.  rent  to  a  colltge.  A.  fated, 

^V"^  hfepaftof  the  indenture,  and  delivered  it  to  one  J.  S.  U  the 
deed  to  his  u^e  of  the  matter  and  fellows,  and  for  him  to  deliver  f  ac- 
ufe  without  cordingly,  but  there  was  no  deed  to  Anew  their  feceiptofit* 

lttom°f         ^  tlien  t'le7  fta'e(*  tne  otnCT  Part>   Dut  ma^e   **  **&**>  t0 

Cro!E?86a.  deliver  it ;  adjudged  good  without  a  letter  of  attorney,  foe 
&  C  their  fealing  the  counter-part  is  a  fufficient  agreentent  to.  /&< 

grant*  Ow.  144,  Trin.  40  Eliz.  Qpodrick  v.  Cooper. 
Cro.E.  86s.      29.  If  a  reverfion  is  granted  to  a  corporation  by  deed,  though 

tdffiJd?'  &eI  cannot  acCiPf  °f tnis  but  by  attorney,  yet  if  they  bring 
^  ^       watte  it  is  a  fufficient  agreement  to  veit  it  in  than ;    per 
Walmefly.  Ow,  143.  Trin.  40  Eliz.  C.  B.  in  the  Cafe  of 
Goodrick  v.  Cooper. 

30.  A  corporation  aggregate  of  many  cannot  mate  a  leafs 
for  years  without  deed,  in  refpefi  of  the  quality  of  he  incor-* 

poratiou, 


poratkm,  but  the  leflee  may  affign  it  over  without  deed.  Co, 
Litt.  85.  a. 

31.  A  man  may  enfeoff  an  abbot,  a  biihop,  a  parfon  &c 
or  any  other  file  body  politick,  by  deed,  or  without  deed,  in 
free-alms ;  but  if  lands  be  given  to  a  dean  and  chapter,  or  any 
other  corporation  aggregate  of  many,  there  the  gift  muft  be' 
by  deed*  Co.  Litt.  94.  b. 

32.  Where  a  corporation  has  an  efiate  pur  outer  vie,  if  they  *  c-  «wt 
attorn  to  the  reverfioner,  it  muft  be  by  deed ;  for  though  the  wj^jfc^  « 
grantee  does  not  claim  in  by  thofe  that  attorn,  and  that  an  at*  4a<J.  Mkk. 
tornment  is  no  more  than  confent,  yet  in  pleading  the  deed  *7*a- in 

pf  attornment  ought  to  be  (hewn ;  for  in  fuch  a  calc  a  deed  is  Oo€aoftafo 
requifiteexinftitutionelegis;  but  when  a  deed  is  reauifiteex 
provifione  hominis,  there  the  provision  of  man  mall  not 
change  the  judgment  of  law  in  fuch  cafe.  6  Rep.  38,  b.  Pafcb* 
3  Jac.  C.  B.  in  Bellamy's  Cafe, 

33.  Church-wardens  were  incorporated  by  act  of  parlia* 
ment,  and  afterwards  the  queen,  demifed  a  reftory  to  them  for 
?i  years,  and  afterwards  by  letters  patents,  netting  tbefirft 
frant,  and  that  the  church- wardens  modo  habentes  &  ad 
praefens  poffidentea  had  furrendered  all  their  eftate  for  yean  . 
&c.  lhe  in  confederation  ofth%  fo\&  furrender,  and  for  fine  ofioL 
fee.  demifed  the  faid  rectory  to  them  for  50  years.  It  was  ad* 
judged,  that  there  need  not  be  any  actual  fur  render  of  the 
irft  leafe,  becaufe  the  words  in  the  fecond  leafe,  (viz.)  Modo 

/  labentes  &  ad  praefens  poffidentes  import  that  they  were  then 
Joflefled  of  the  firft  leafe,  and  their  acceptance  of  the  new  leafe 
for  50  years  was,  in  judgment  of  law,  a  fur  render  of the  firjt 
hafe  for  21  years,  and  (hall  precede  it,  and  that  a  corporatton 
my  make  a  fur  render  of  their  term  by  an  aft  in  law,  without  writ* 
iniy  though  not  an  exprefs  furrender  without  writing.  And  the 
reporter  adds,  that  he  had  feen  feveral  other  letters  patents 
made  on  the  like  confideration  of  a  furrender,  with  the  words 
(Modo  habens  V  poffidens)  in  none  of  which  there  was  ever  any 
actual  furrender  made.  10  Rep*  66.  b.  Trin.  11  Jac.  in 
Scacc.  Church- Wardens  of  St.  Saviour's  Cafe. 

»4«  Trefpafs  for  carrying  away  divers  loads  of  wheat ;  the  *•  c  ****** 
fondant  juftified  under  the  Dean  and  Chapter  of  N.  that  they  sSid!*^ 
werefeifed  in  fee  ofreftory  ofH.  wherein  the  faid  corn  was  grow- 
ing, end  fever idf rem  the  9  parts,  which  he  took  by  their  com- 
mand. The  plaintiff  replies,  that  the  dean  &c.  were  feifed, 
and  demifed  the  rectory  to  G.  for  99  years,  which  by  mean 
stffignments  came  to  trie  plaintiff.    Ine  defendant  rejoined, 
that  one  of  the  mefiie  affignees  by  feoffment  conveyed  the 
faid  reftory  to  ope  W.  W.  whereupon  the  dean  &c.  entered 
into  the  faid  rectory  as  a  forfeiture,  and  that  the  corn  being 
fevered  and  fet  out  for  tithes,  he  took  them  by  command  of 
the  faid  deal)  flee.  Exception  was  taken,'  becaufe  he  pleaded 
an  entry  after  the  forfeiture,  and  did  not  Jbew  a  deed  of  com- 
mand to  enter,  fed  non  allocatur ;  for  it  hs  not  pleaded  that  any  [191    } 
$ater$d  fy  their  command  after  the  forfeiture,  but  that  the  dean 


34. 
deleft 


*9t  Corporations 

bfc.-  tbemfehes  entered^  which  fhall  be  intended  a  fufficient 
entry,  and  all  neceflary  circum fiances  fhall  be  implied ;  be- 
fides  the  feoffment  is  not  only  a  forfeiture,  but  a  diffeifm,  being 
by  tenant  for  years ,  and  then  every  one  may  enter  on  their  behalf 
where  they  have  a  right  of  entry.    Cro.   Car.  169,  170.  pi. 
16.  Mich.  5  Car.  B.  R.  Edgar  v.  Sorrell. 
A  corpora-       35,  In  trefpafs  for  taking  away  a  Jhip>  the  defendant  jufti- 
tian  *&&£-  fed  under  the  patent ,  whereby  the  Canary  Company  is  incorpo- 
without     '  rated,  that  none  but  fuch  and  fuch  Jhould  trade  thither ,  on  pain  of 
idced,  «»-    forfeiting  their  /hips  and  goods  &c.  and  faid,  that  the  defendant 
iSrlptrfin  ^  tnw*e  thitlier'  Plaintiff  demurred,  becaufe  he  did  notjhew 
tojeijegoods  the  deed  whereby  the  company  were  authorized  to  feize  the  goods* 
for  their  u/e  Twifden  thought  they  could  not  feize  without  deed,   any 

Vi{^a\ed'  morc  t*ian  ^y  cou^  enter  f°r  condition  broken  without 
pi.  la*  Hill,  deed;  but  adjornatur  to  be  argued  whether  this  was  a  mono- 
si  &  28     poly  or  not.    Mod.  18.  pi.  48.  Mich.  21  Car.  2.  B.  R.  Horn 

Car.  2.B.R.         i 

Home  v.        »V#  1V7# 

Ivy.— 

Vent:  47.  S.  C.  curia  advifarc  vult,  bat  the  reporter  cites  Sid.  441.  that  judgment  wat  given  for 

the  plaintiff.  -  a  Keb.  567.  pi.  7a.  S.  C.  adjornatur. Ibid.  604.  pi.  33.  S.  C.  &  S.  P. 

agreed  and  judgment  for  the  plaintiff. S.  C.  cited  3  Wins'*  Rep.  424.  Mich.  1717.  Argr 

end  fays,  that  die  books  are,  that  the  fcizing  of  goods  for  the  ufe  of  a  corporation  is  an  extraor- 
dinary, and  not  a  common  fervice ;  and  fays,  that  this  (hews  that  a  corporation  can  no  more  give 
an  authority  at  to  perfonal  things,  than  at  to  any  real  eilate. 

Lev.  305.  06.  In  debt  on  a  leafefor  tithes,  rendering  50Z,  a  year,  the 
Uie^court*  CJerendant  pleaded,  that  btfore  any  of  the  rent  incurred  he  ojjjigned 
faid  nothing  over  the  faid  Ieafe  and  tithes,  of  which  the  plaintiff  had  notice 
to  this  and  did' receive  the  rent  before  due  from  the  ajfignee.     It  was  in- 

V°v?'ud*-  bfted,  thnt  this  acceptance  (hall  not  bind  the  corporation, 
jnentforthe  becaufe  they  can  do  nothing  but  by  attorney  or  bailiff  made 
plaintiff  under  their  common  feal,  and  cannot  by  themfelves  take 
Sct"  "it*"  not*ce  °f  r^is  affignment.  T\yifden  J.  faid,  that  this  pant 
for  the  in-  was  refolved  in  Magdalen  College's  Cafe,  n  Repf  79,  a.  to 
fenfibility.  be  a  void  acceptance.  Adjornatur.  Rayrn.  194,  195.  Mcht 
IT~Vsnc   22  ^ar#  2#  ®*  ^f  Windfor  (Dean  and  Chapter)  v,  Gover. 

adjoraatur/   [als.  GoWer.] 

—a  Saund. 

30a.  S.  C.  and  Ibid.  306.  lays,  he  thinks  that  judgment  was  given  upon  that  other  poirt?  bc« 

caufe  they  would  not  determine  the  matter  in  law. 

S.  C.  cited  37.  Conufajicc,  as  bailiff  of  a  corporation,  witbojuf  Jheying  4 
WmVsRep.  PreceP*  *n  u>rt*™g*  was  adjudged  good.  3  Ley.  107.  Mich, 
$•3-  3+  Car-  2.  C.  B.  Manby  v.  Long. 

38.  In  ejeftnunty  the  plaintiff  declared  on  a  demife  trade  by 
a  corporation,  but  did  not  fet  forth  that  it  was  by  deed*  op 
under  the  feal  of  the  corporation,  and  upon  Not  Guilty,  the 
plaintiff  had  a  verdicl,  and  judgment,  and  this  was  allege^ 
for  error;  but  judgment  was  affirmed,  for  declarations  in, 
ejectment  are  grounded  now  on  fidions  only,  fo  that  in  fuch 
cafe  the  law  is  altered  from  what  it  was  formerly.  Carth.  390, 
Mich.  8  W.  3.  B.  R.  Patrick  v.  BaJU 

39.  Whtre 


Cottwtationjj,  pgt 

39. 'Where  a  corporation  has  ahead  (as  a  mayor)  he  may  A  corpora- 
command  a  thing  in  per/on;  but  a  corporation  aggregate,  ^"^J*" 
which  has  no  head,  muft  give  their  authority,  under  the  feal  of  appoint  a 
the  corporation.     2  Lutw.  1497.  Hill.  12  W.  3.  C.B.  Ran.  taUifftoiif^ 
die  v.  Dean,  cites  16  H.  7.  2.  b.  out  de'd^r 

warrant,  aa 
Well  as  a  cook  or  butler ;  for  it  neither  vefts  nor  divefts  any  fort  of  intereft  in  or  out  of  the  corpo- 
ration. 1  Salk.  191.  cites  it  a*  fo  held  between  Cary  and  Matthews  in  Cam.  Scacc.  — —  S.  C.  cited 
Arp  3  Wmi'i  Rep.  4*5.  Mich.  1717.  in  Domo  Proc 

40.  Though  a  corporation  cannot  do  an  ail  in  pais  without  [   292  J 
their  common  feal,  yet  they  may  do  no  a&  upon  record,  be-?  3  s*^  *©$• 
caufe  they  are  eftopped  by  the  record  to  fay  it  is  not  their  ^1^. 
aft.     1  Salk.  19a.  pi.  4.  Hill.  1  Ann.  B.  R.  The  Mayor  of  _6  Mod, 
Thetford's  Cafe.  **•  s.  C. 

41.  A -corporation  made  a  contraff  for  letting  the  mar  kit  at  joes  not* 
Bridport  in  Dorfet,  though  not  in  writing,  being  from  year  appear. 
to  year,  and  held  to  be  good.     At  Dorchefter  Affiles  1749*  * 
Coram  King  Ch.  J. 

(K.  2)     Of  Executing  Deeds  by  a  Corporation* 

I.  |F  abbot  and  covent  make  a  deed,  and  do  not  deliver  it 
•*   but  by  attorney,  this  attorney  ought  to  have  Utter  of  attorney 
of  them  to  deliver  it ;  per  Choke  and  Jenny.  Br.  Corporations, 
pi.  72.  cites  9  E.  4.  39. 

2.  Corporation  may  make  a  deed  out  of  their  houfe9  for  all 
may  come  out  to  another  place  &c.  but  if  it  be  dated  in  the 
Chapter- Houfe  it  cannot  be  [delivered]  in  another  place.  Br. 
Corporations,  pi.  72.  cites  9  Ed.  4.  39. 

3.  The  abbot  and  covent  may  make  a  deed  in  another  county 
than  where  the  abbey  />,  and  this  by  the  bed  opinion  of  the 
Court.     Br.  Lieu,  pi.  63.  cites  21  E.  4.  26. 

4.  Dean  and  chapter  made  a  leafe,  rendering  rents,' and  for  *  I*.  97- 
default  of  payment  to  re-enter.     The"  rent  was  not  paid,  s^Mreed 
whereupon  they  made  a  leafe  to  the  plaintiff,  and  in  their  accordingly 
Chapter- Houfe  put  their  feal  to  it,  and  made  a  letter  of  attorney  by  .the 

to  J.  S.  to  enter,  and  deliver  the  deed  upon  the  land*     It  was  ob-  ^^e 
je&ed,  that  the  2d  leafe  not  good,  becaufe  the  dean  and  s.  p.  Vent, 
chapter  let  it  in  the  Chapter- Houfe  by  fetting  their  feal  to  »$7-  Fafch. 
it,  which  made  it  a  perfedk  deed,  and  fo  there  could  be  *no  J^^'jjlnoiu 
other  delivery ;  and  therefore  the  firjl  leffee  continuing  inpof-  aid  held  to 
feffton,  and  they  out  of  poffeffion,  the  leafe  was  void*  and  the  J*  •  good 
delivery  bv  the  attorrfey,  it  having  a  former  delivery,  is  void;  {^i  Sle 
fed  non  allocatur;  for  there  is  no  other  means  for  a  corpo-  potting  of 
tion  to  make  a  leafe  but  this.     Cro.  E.  197.  pi.  3.  Hill.  32  »fe*iofa 
Eli*.  B.  R.  Willis  v.  Jermin.  '        x  S2S£ 

J  aggregate  to 

a  deed  car- 
ries with  it  a  delivery,  yet  the  letter  of  attorney  to  deliver  it  upon  the  land  (hall  fufpead  the 
•Deration*  of  it  till  then. 

s.  if 


5w  tf  a  J*r£«  $rttinding  to  he  mayor  of  a  corporation,  ptltf 
the  corporation  feal  to  a  deed,  yet  it  is  not  by  that  the  deed 
of  the  corporation;  per  Holt  Chi  J;  12  Mod4  423.  Mich* 

r 

l  a$3  ]  (K.  3)     What  A&ions  or  Remedy  the  Succeflbir 

(hall  have  for  Things  done  in  the  Time  of  his 
Plredeceflbr  &c# 

I.  TF  a  dijfiijfo  be  made  to  a  dean,  or  in  erroneous  judgment, 
*■*  or  fa  tie  oath,  and  he  dies,  his  fuctetfir  Jhdtt  not  have  ajfife 
tf  novel  diffeifin,  hut  a  writ  of entry  fur  diffeifin  in  the  qui  bus,  0? 
a  writ  of  error,  or  attaint,  and  name*  him,  becaufe  he  was  not 
party  to  the  judgment.  D.  86*  b.  pi.  97.  Pafch.  7  E.6.  in 
the  New  Serjeant's  Cafe*  Alias,  Briftol  (Dean  and  Chapter) 
v#  Clerk. 

2.  But  where  the  dean  hfeifed  In  common  with  the  chapter, 

that  though  he  dies,  yet  hisfucteffer,  and  the  chapter  together, 

Jball  have  ajjife  of  novel  diffeifin  or  error,  or  attaint,  without 

m  naming  the  name  of  tht  dean  in  certain,  becaufe  the  dean  does 

not  die,  but  continues  for  ever.     Ibid. 

3»  An  abbot  may  have  a  writ  of  auod  permittant  of  a  diffeifin 
made  to  his  predeceffir,  and  fhall  make  mention  of  the  diffeifin  in 
his  writ.     F.  N.B.  123  (H)  Andfo  may  a  Parfon,    F.  N. 

B-  l23-  (L)  .  .  n       e 

4*  When  a  dean,  hijhop,  prebendary,  abbot,  prior,  mafter  of 

an  hofpital,  alien  the  lands  which  they  have  in  right  of  their 
houfe  &c.  without  the  affent  &c.  the  fucceffor  may  have  a 
writ  define  affenfu  capituli,  and  it  may  be  in  the  per,  cui  orpejt* 
F.  N.  B.  194  (I)  a  prebendary  may  have  a  juris  utrum.  F#  N#  B. 
I94.  (M) 
And  foof  5.  A  mafter  of  an  hofpital  may  have  trefpafs  for  goods  taken 
^rior^bid.  ***? in  tbe  timt  °fhis  prtdecejfors.  F.  N.  B.  89.  (G.) 

Jut  a  Replevin  will  lie  in  fuch  a  cafe  by  the  common  /««,  but  not  trefpafr  till  the  Statute  of  Marie* 
b/idge.  -Br.  RepJegiare,  pL  a.  cites  9  H.  6.  §5. 

6.  If  a  man  diffeifes  a  corporation,  and  levies  a  fine,  and  5 
years  pafs,  the  ftatute  of  the  4  H.  7.  doth  extend  to  them, 
if  they  are  fuch  corporations  as  have  of  themfelves  an  ab(b~ 
lute  eftate  and  authority,  as  mayor  and  commonalty,  deans  and 
chapters,  colleges,  and  fuch  like  ;  for  as  they  have  a  power  to 
take  lands  and  tenements,  fo  they  ought  to  have  care  to  de- 
fend them,  and  they  and  their  fucceffor s  ought  to  make  their 
antry  and  their  claims  to  avoid  fines,  as  other  perfons  and  their 
heirs  ought  to  da ;  but  if  a  bijhop,  dean,  parfon,  vicar,  or  pre* 
bendary,  or  fuch  like,  do  not  make  their  entry  or  claim,  or 
bring  their  a&ions  to  avoid  the  fine  within  5  years,  but  are 
remifs  through  all  this  time,  yet  their  fucceffors  Jhall  not  be 
bound  for  ever,  inafmuch  as  they  have  no  abfolute  eftate  or 

authority 


Authority  in  their  pofleffions)  for  the  bifliop  and  dean,  can- 
hot  do  things  to  bind  their  pofleffions  without  having  the 
affent  of  the  dean,  and  chapter,  and  the  parfon,  vicar,  and 
others  &c.  without  the  affent  of  the  patron  and  ordinary, 
who  have  an  intereft  and  part  in  the  matter,  and  though 
every  fucceflbr  (hall  have  5  years  to  make  his  claim  or  entry*  * 
Vet  every  one  wbofuffers  the  5  years  to  pafs  Jhall  be  bound  during 
bis  time,  but  though  he  is  bound,  hit  fucceffor  Jhall  have  other  5 
fears  to  make  his  entry  or  claim,  or  bring  bis  atlion.  Plow.  Com. 
538.  a.  b.  Trku  20  Eliz.  Croft  v.  Howell. 

(L)    What  Things  fhall  go  in  Succefiton*  .       'rT^? 

[1.  fj  EGULARLY,  no  chattel  fhall  go  in  fucceffion  in  cafe  Unlet* 

^  of  a  file  corporation.  Co.  Lit.  46.  b.  Coke  4.  Fulwood  J^lfc 
P5*J  ^or  it*  ** 

in  the  Cafe 
of  the  Chamberlain  of  London,  who  U  made  by  cttfiom,  and  the  fame  cuftom  which  hat  created 
him,  and  made  him  a  corporation  in  fucceffion  at  to  the  fpecial  purpofe  concerning  orphanage 
has  enabled  the  fucceflbr  to  take  fuch  obligations,  recognisances  dec.  as  are  made  to  the  predc* 
ceffor,  and  the  executors  dec.  of  the  chamberlain  ought  not  to  intermeddle  with  them,  they  being 
by  the  faid  cuftom  taken  in  his  corporate,  and  not  in  his  private  capacity ;  but  biihoDs,  parfonsj 
Sec.  have  no  fuch  cuftora  to  take  chattels  in  their  politick  or  corporate  capacity.  4  Rep.  6  c.  a. 

Hill.  33  Elir.  Fulwood 't  Cafe. Cro.  E.  (464  bis)  pL  16.  Pafch.  38  Eliz.  B.  R.  Bird  v.  Wilford 

the  S.  P.  as  to  the  Chamberlain  of  London  held  accordingly,  by  Gawdy  and  Fenner,  (Popham 
and  Clench  abfcntibvis)  and  judgment  nifi,  which  was  afterwards  affirmed,  and  at  she  end  of  the  cafift 
is  a  note,  that  in  Mich.  43  de  44  Eli*.  S.  R.  Wt  lford  v.  Ruttoji,  debt  was  brought  On  fuch 
a  recognizance  made  to  the  predeceflbf ,  alledging  the  cuftora  of  London  for  the  chamberlain  to 
take  obligations  or  recognizance  to  them  and  their  fucceifors  for  orphans  portions;  and  after 

Judgment  for  the  plaintiff, 'error  was  brought  thereof  in  the  Excheouer*Chamber,  where  the 
udgraent  was  affirmed. A  fucceffion  of  chattels  in  one  perfon  will  not  be  prefuroed  except 

in  csfeofen  alfot,  or  prior,  or  the  like  corporations  known  in  law  to  reft  in  one  perfon,  as  well 
for  chattels  as  inheritances ;  for  otherwife  bifhops,  deans,  parfon*,  vicars  dec.  cannot  take  obliga- 
tion to  them  and  their  fuccellbrs  but  they  will  go  to  their  executors.  Hob.  64.  in  pL  65. 

[a.  If  a  leafe  for  years  be  made  to  a  bijhop  and  his  fucceffors,  Hiiexecn. 
and  the  bifliop  dies,  this  fhall  not  go  to  his  fucceflbrs,  but  to  {^{^51 
his  executors*     Co*  Lit*.  46.  b.J  auterdroic 

[3.  If  a  mafler  of  an  houfe  that  hath  a  covent  and  common  feal  Co'  Jj*» 
recovers  in  an  annuity,  and  after  arrearages  incur *  and  after  ^ 
he  dies,  the  fucceflbr  mafter  fhall  have  the  arrearages,  and 
not  the  executor  of  the  predeceflbr,  becaufe  the  predeceflbr  * 
could  not  make  a  teitament.     19  H,  6.  44.  b,  adjudged.] 

[4.  But  if  a  parfon  recovers  an  annuity ,  and  after  arrearages  fatfc-flie. 
incur,  and  after  the  parfon  dies,  the  executor  of  the  parfon  ^s^e? 
/hall  have  the  arrearages,  and  not  the  fucceflbr,  becaufe  he  the  notes 
could  make  a  teftament.     19  H,  6.  44.  b.]         ,      *  there 


frefident  of  the  college  recovers  in  debt  againft  an  offender,  and  m.  $.  C 
ditt9  the  fucceffor fhall  have  a  fcire  facias  to  execute  it,  and  jf^f^- 
not  the  executor,  for  the  predeceflor  recovered  it  as  due  to  ^totcu* 

him  "-"towaL 
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93-s.c.  him  and  the  college.  P.  5  Ja.  B.  R.  between  Atkins  and  (»*r- 
«£•*•  4«r,  adjudged.] 

Br.ChattcU,  .6*  The  ornaments  of  the  chapel  of  a  preceding  bjfhop  belong  to 
pl.^4.  citcs^  t^e  fucceeding  bifhop,  though  other  chattels  in  cafe  of  a  fole 
fir.  Scire  corporation  do  belong  to  the  executors  of  thfe  party  deceafed, 
Facia*,  pU    and  fhall  not  go  in  fucceflion  ;  per  Coke  Ch.  J.  12  Rep.  105* 

«*«»*     cites2IE.4.48. 

But  ibid.  ym  A  man  was  obliged  to  a  dean  in  20 1,  folvend  eidem  decern* 

Mkh."  41  &  ^Jjtcceffiribusfuis;  the  dean  died;  Shelley  held  that  the  fuc- 
42  £iia,c.  ceflbr  mall  have  it,  for  the  dean  has  a  corporation  to  him  and 
B.  aaobiu  his  fucceflbrs,  as  well  as  to  him  and  his  heirs  or  executors; 
[  .295  J  fo  of  a  bifhop,  abbot,  or  prior,  if  the  fucceflbrs  are  named  in 
£de  uTthe  *e  obligation  his  executors  fliall  not  have  it ;  contra  of  a 
Bifliop  of  mayor j  or  the  guardians  of  a  churchy  and  .their  fucceflbrs  ; 
Bath  and  Baldwin  held,  the  payment  to  the  dean  and  fucceflbrs  was 
2*e|uccc£  void,  becaufe  the  obligation  was  to  the  dean  only.  D.  48.  a. 
fon,  and"    pi.  .15.  Trin.  32  H.  8.  Anon. 

adjudged, 

that  the  fucceflbrs  cannot  iiave  action  of  debt  thereupon ;  but  they  agreed,  that  the  fucceflbr 
might  have  covenant  upon  a  leafc  for  years,  which  is  in  the  realty.  The  doubt  was,  becaufe  after 
the  death  of  fuch  perfon  who  is  a  corporation  tingle,  the  obligation  is  due  to  no  body,  and  fo 
iufpendedy  &  a&o  perfonalis  once  fufpended.montur  Set.  But  nulla  regula,  quin  fallii 

8.  When  a  bijbop  makes  an  ejlate,  leafe,  grant  of  a  rent- 
charge,  warranty  ,  or  any  other  ait  which  may  tend  to  the  diminu- 
tion of  the  revenues  of  the  bijhop  &c.  which  fliould  maintain  the 
fucceflbr,  the  deprivation  or  tranflation  of  the  bifliop  is  all  one 
with  his  death ;  but  where  the  bifhop  is  patron  and  ordinary, 
and  confirmeth  a  leafe  made  by  the  parfon  without  the  dean  and 
chapter,  and  after  the  parfon  dies,  and  the  bijhop  collates  another, 
and  then  is  tranjlated,  yet  his  confirmation  remains  good,  for 
the  revenues  that  are  to  maintain  the  fucceflbr  are  not  thereby 
diminifhed ;  the  like  diverfity  holds  in  cafe  of  refignation.  Co. 
Litt.  329.  a. 
Ticking         q.  The  ancient  jewels  of  the  crown  are  heir  looms,  and  fliall 
an^o/tli'    defcend  to  t^ie  next  fucceflbr,  and  are  not  devifable  by  tefta- 
therapy      ment.     Co.  Litt.  18.  b. 

teftamentf 

but  he  may  give  them  by  letters  patents;  per  Berkely  and  Jones.  Cro.  C.  344.  pi.  8.  Hill.  9 

Car.  B.  R. 

(M)     Election  and  Amotion  of  Officers,  Mem- 
bers &c.    At  what  Time ;  And  How. 

i;  Ti/fEMOllANDUM,  that  at  the  parliament  held  by  ad- 
#  **•**'  journment  H.  38  H.  8.  it  was  admitted  by  writ  of 

the  king,  and  fo  accepted,  that  if  one  burgejs  be  made  mayor  of 
a  vill,  that  has  judicial  jurifdiclion,  and  another  is  Jick,  that 
thofe  are  fufEcient  caufes  to  eled:  new  ones,  by  which  they 
did  fo  by  writ  of  the  king  out  of  Chancery,  comprehending 

this 
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^iWsltKiffferwIiicb  was  admitted,  and  accepted  in  communi 
'tkta*  pai^iamenti.    Br.  Parliament,  pi.  7.  cites  38  H.  8. 

-2.  Where  a  city,  borough,  or  viH  is  incorporated  by  char* 
ters,  fome  by  one  name,  and  fome  by  another,  and  it  is  di* 
ye&ed  in  the  charter  that  the  mayor,  bailiffs,  aldermen  &c. 
ihall  6echofen  by  the  commonalty  or  burgefles,  there  being 
in  every  charter  a  power  to  make  laws,  ordinances,  and  con- 
Citations  for  the  hotter  government  of  the  cities  Sec.  they 
fnety  by  their  comnton  confent  ordain  that  the  mayor  or  bailiffs,  or 
at  her  principal  ojficen>  Jhall  bo  chafon  by  a  certain  /elided  number 
'fftbe  principal  of  the  burgeJpSf  or  of  the  commonalty,  aUd  prefer  itt 
ilfo  bow  fkch  a  filed  number  Jball  bo  chofen ;  and  though  in  fome  T 

'corporations  fuch  conftitmions  cannot  be  known  ot  found, 
Where  the  ufage  of  ele&krg  hath  been  in  a  particular  num- 
t>er,  yet  it  Ihall  be  prefnmed  that  there  were  fuch  anciently, 
4  Rep.  77.  b,  78.  Mich.  40&  41  Elis.  The  Cafe  of  Corpo-r 
rations. 

3.  Upon  a  quo  warranto  agamft  th£  town  of  Lifkardy  in 
Car.  2d's  time,  they  furreuderod  their  charter,  which  was  not 
enrolled  till  King  James  the  id,  who  in  confideration  of  the  [  206  1 
furrender,  granted,  a  new  charter  to  them.  It  was  held  per 
Cur.  that  the  fecond  charter  being  in  confideration  of  a  void 
furrender,  was  ajfo  void,  attd  where  by  the  charter  furren- 
dered  none  could  be  mayor,  if  he  were  not  a  capital  burgefs,  and 
one  was  made  a  capital  burgefs  by  the  charter  of  King  James* 
and  after  made -mayor  according  to  the  old  charter.  Quef- 
tion  was  ftarted  whether  he  were  a  legal  mayor  ?  Holt  and 
Cur.  faid,  you  ihould  firft  have  moved  him  from  being  a  ca* 
pital  burgefs,  for  if  we  find  one  in  a&ual  poffeffion  of  an 
office,  we  fhall  intend  him  to  be  rightful  officer  till  the  con- 
trary appears;  as  if  mere  laicus  be  prefented  &c.  to  a  bene- 
fice; we  ihall  take  him  for  a  clerk  tilt  firft  fteps  be  annulled* 
12  Mod.  253.  Mich.  10  W.  3.  Piper  v.  Dennis. 

4*  Note,  by  their  charter  they  are  impowered  to  proceed  to 
an  eleclion  on  fuch  a  day;  and  per  Holt  and  Turton,  if  they  do 
not  chufe  on  that  day,  they  cannot  do  it  the  next  day ;  for  they 
muft  purfue  their  patent,  and  that  gives  power  only  for  one 
day,  and  though  the  mayor  be  tick,  fo  as  he  cannot  officiate 
that  day,  there  is  no  remedy ;  and  Turton  faid,  that  in  fuch 
Ok  cafe  they  Metre  forced  to  petition,  in  Cafe  of  Corporation  of 
Norwich;  and  they  faid,  they  had  known  a  quo  warranto  go 
againft  the  corporation  for  chufing  at  another  day;  but  Wright, 
then  king's  ferjeant,  and  fince  lord  keeper,  was  ftrong  againft 
this  opinion.  12  Mod.  308.  Mich.  1 1  W,  3.  in  Cafe  ot  The 
King  v.  Borough  of  Abingdon. 

5.  At  an  ele&ion  of  mayor  an  unqualified  perfon  has  the  mofi 
votes;  afterwards  they  proceed  to  a  new  eleclion,  and  a  third 
perfon,  who  is  Qualified,  has  the  majority  ;  this  third  perfon 
is  the  mayor  duly  ele&ed,  and  not  he  that  had  moft  votes 
next  to  the  unqualified  perfon.  8  Mod.  37.  Hill.  7  Geo.  I,  The 
King  v.  the  Mayor  of  Bedford* 

Vol,,  VI.  I  h  Wh*r* 
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But  if  one  6.  Where  the  ekflion  is  to  be  by  26  burgffles,  and  I  bur* 
fa£*« 1  *'/'  *  unqualified*  the  eleftion  is  void.  Arg.  8  Mod.  36.  HiU. 
c*«a*R        7  Geo.  The  King  v.  the  Mayor  of  Bedford. 

council  man 

£&.  with  others  that  are  qualified  it  is  void  as  to  him  oaly.  8  Mod.  36.  Hill.  7  Geo.  the  King. v. 

the  Mayor  of  Bedford. 

•s.  p.  Arg.      7.  Where  by  the  charter  of  incorporation  the  election  is  to 

HiU?  7* 3*'   **  on  a  cnta*n  d°y>  lt  m  cannot  be  made  on  a  day  after  in  that  year, 

Geo.  in  Cafe  unlifs  ufon  the  death  or  removal  of  the  mayor  in  being ;  for  if  they 

of  the  King  fliould  ele£t  on  any  other  day,  it  is  not  fecandum  authorita- 

or  &c.*oVr"  teiTI  givcn  by  the  charter;  and  there  can  be  no  inconvenience 

Bedford,      if  they  fliould  flay  till  another  day  appointed  by  the  charter 

for  them  to  chufe  a  new  mayor;  becaufe  (by  this  charter)  it 

is  exprefsly  provided,  that  the  mayor  elefked  (hall  continue  in 

his  office  till  another  is  duly  chofen,  which  cannot  be  but 

.upon  the  very  day  appointed;  for  where  they  have  no  power 

by  their  charter  to  chufe  on  any  other  day,  their  corporation 

/ball  be  diffihed  rather  than  tbeyjbould  make  an  election  on  another 

day,  and  this  Court  cannot  compel  them  to  chufe  a  mayor  on 

any  other  day,  where  there  is  a  mayor  already  in  being ;  per 

Cur.  8  Mod.  129.  Pafch.  9  Geo.  1.  B.  R.  1  lie  King  v.  the 

Mayor  and  Burgefles  of  Tregenny. 

the  like  &  Information  in  nature  of  a  quo  warranto  was  granted  for 

*£$$?*  ufurping  the  office  of  mayor*    8  Mod.  234.  Pifch.  10  Geo. 

ftheJfipir    The  King  v.  "Pindar. 

of  Tregen- 
py  ;  and  on  the  day  the  writ  was  returnable  the  (heriff  brought  him  in,  and  he  was  committed  to 
the  King's  Bench  till  the  court  (hould  confider  what  fine  to  fet  on  him ;  and  a  rule  was  made,  that 
he  ihould  be  carried  dawn  to  Tregenny  at  the  next  ele&on-day  for  a  mayor,  in  order  to  proceed 
to  an  election,  which  was  done ;  and  upon  a  mandamus  directed  to  him  for  that  purpoie,  he  re- 
turned that  T.  &  was  duly  elected  mayor,  and  that  he  was  willing  to  fwear  him  into  that 
[20 7  1  °*cc;  k°*  hc  htvinS  nrifbehaved  himfelf  in  this  election,  there  being  no  more  than 
z97  J  two  who  voted  for  the  new  mayor,  who  therefore  refufed  to  be  fworn,  leaft  he 
likewife  mould  be  profecuted  upon  an  information  for  ufurping  the  office ;  fo  that  C.  continued 
mayor  (till,  having  been  mayor,  though  he  was  fix  months  in  prifon ;  and  for  this  misbehaviour 
he  was  found  guilty,  and  Jincd  aoo/.  and  to  Jfand  committed  till  he  paid  it.  8  Mod.  *8$,  286. 
Trin.  io  Geo.  the  King  t.  Cracker. 

9.  Although  a  charter  dlrecls  that  the  aldermen  /hall  be  eUclei 
annually*  yet  fuch  claufe  is  only  direftory,  and  the  office  of 
alderman  it  not  thereby  determined  at  the  end  of  the  year  after  his 
elefiion*  but  the  perfon  elefted  continues  alderman  till  dead, 
or  removed  in  the  fame  manner  as  a  perfon  ele&ed  into  the 
office  of  mayor.  MSS.  Tab.  March  16. 1725.  Profe  v.  Foot, 
upon  a  Writ  of  Error. 

10.  Charter  that  the  old  mayor  /ball  continue  till  another  was 
duly  elefted  and Jworn  \  another  is  duly  ele&ed,  yet  he  cannot 
aft  as  mayor  till  fworn,  and  judgment  in  quo  warranto  againft 
fttch  mayor.  MS,  Tab.  March  1725,  Pender  v.  the  King  in 
Error. 

rioTL'to"  llm  Al1  t,ie  members  of  a  corporation  are  invited  to  drink  a 
to°be°wnh-  &laf*  of  wine  at  a  tavern;  after  their  being  met,  one  of  the  body 
out  any  fur-  refigns  his  office,  and  then  they  go  immediately  to  an  eleSfion. 
priie.fraud,  On  a  trial  at  Bar  the  jury  found  it  a  good  ele£ion,  but  the 

Court 
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Court  thought  it  againft  evidence,  and  granted  a  new  trial*  orarcum- 
This  Was  on  return  to  a  mandamus,  and  after  a  perenip-  JJJJJ1^*" 
tory  mandamus  granted*    Court  faid,  this  was  a  farprife,  mood  cL 
there  being  no  notice  of  a  vacancy  and  a  fraud,  and  that  J  at  Lan- 
body  circumvented ;  though  Ch.  J .  faid,   that  he  thought,  ^ ^feof 
if  ail  the  'members  were  together,  and  ail  concurred  in  election,  or  penryn  in 
did  any  other  corporate  ad;  that  would  be  good,  though  no  in  ComwaU 
previous  notice  ;  but  Fortefcue  doubted ;  for  the  body  ought 
to  be  corpbraliter  congregate  et  aflemblat.  this  thing  is  not 
proper  at  an  ale-houfe,   but  it  Guildhall,  that  is  a  proper 
place  for  all  bufinefs;  many  inconveniences  would  be  if  thefe 
things  were  allowed,  but  no  inconvenience  where  the  pro- 
ceedings is  free  and  open,  which  ought  to  be  in  all  cafes* 
The  members  ought  to  have  time  to  confider  who  is  d  proper 
perfon  to  be  chofen  in;     Pafch;  10;  Geo.   Thfe  Cafe  of  Ap- 
pleby. 

12.  The  major  pait  of  the  common  council  cannot  ele&  a 
member  at  a  meeting  of  the  corporation  fummoned  for  another 
purpofe.  2.Lord,  Ray  m;  Rep;  1355.  Pafch.  ioGeo.i.Ma- 
chel  v.  Nevinfon. 

13.  An  election  of  a  member  by  the  other  members  of  i 
corporation  not  corporately  aflembled,  muft  be  afleoted  to  by 
everyone.  2  Lord  Raym.  1359.  Pafch.  ioGeo.i.  Muf- 
grave  v;  Nevinfon. 

(&)    Me<aic)h.     By  Virtue  of  a  n«iW  Shatter; 

!.   AN  information {hews  that  the  city  of  Norwich  is  an  i&jkito. 
**  ancient  citir,  and  that  Hen%.  4.  by  his  charter^  granted  &'*  •  * _~; 
thai  the  mayor,   aldermen,  anj  citizens,  msgbi  cle£t  two  to  be  Corab.'a^ 
Jherffi  of  the  faid  city }  and  that  aftet  this,  Charles  %a%  in  thfe  di6>.&C; 
i8th  year  of  his  feign,  by  his  charter,  granted  that  the  mayor  *  s#  p# 
and  airier  men  nitght  elecJ  one  jherlff,  and  toe  citixens  another. 
Th6  nlayor,  aldermen  and  citizens,  having  the  election  of  the 
iheriff  in  them,  they  might  by  confent  alter  the  manner  of  the 
election,  and  their  Acceptance  of  the  charter  of  Cir.  2.  and 
having  elefted  according  td  the  form  jJrelcribed  in  it,  is  art  evi- 
Hence  of  fiich  confent,  and  therefore  though  thfe  charter  of 
the  king  may  not  altqr  the  manner  veiled  and  fettled  by  the 
charter  of  Hid;  4.  yfet  if  the!y  accept  fuch  a  cHartet-,  arid  con- 
fent td  it,  and  a&  in  conformity  td  it,  dnd   acquiefce  under  r   aAfj  i 
it,  fuch  chartet  is  good,  and  this  fubmiffion  and  confer-  J 

mity  (hall  be  an  evidence  of  their  confent,  and  therefore  thfe 
eleaion  is  good.  Skin.  574;  576;  Hill.  6  W.  3;  B.  R:  The 
King  v;  Ldrwobd; 
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(O)    Pleadings  by  or  againft  Officers,  as  to  their 

Eledtion  &c. 

I.  ^TRESPASS  opon  the  5  R.  2.  the  defendant  /aid,  that  hlf 
*  predeceffor,  mafter  of  the  hofpital  of  D.  wasfeifed,  and 
died,  and  be  entered  as  mafter,  and  gave  eolour,  and  held  m> 
plea;  becaufe  he  did  not  jhew  the  foundation,  and  that  be  was 
ele&ed,  and  made  mafter,  quod  nota ;  by  which  he  amended 
his  plea,  and  faid,  that  it  is  the  hofpital  of  St.  John,  incor- 
porated of  brothtrt  and  fifteri  time  out  of  mind,  and  that  they 
.  rnjed,  after  the  death  of  every  mafter,  that  the  brothers  andftfters 
Jhculd  cbufe  another  mafter,  and  that  J.  late  mafter  was  feifed, 
and  died,  and  that  this  fame  defendant,  befbre  the  entry  &c.  was 
slewed  mafter  by  the  brothers  andftfters,  and  entered  &c.  as  above, 
and  welt,  without  expreffing  the  number  of  brothers  and  fitters; 
for  the  corporation  was  made  before  time  of  memory,  and 
peradventure  does  not  exprefs  the  number.  Br.  Action  for. 
le  Statute,  pi.  9.  cites  34  H.  6.  27. 

2.  But  if  the  number  be  expreffed  in  the  foundation,  there  he 
ftught  to  exprefs  it;  quod  fait  conceffum.     Ibid* 

(O.  2)     Property  of  Goods  of  Corporations.    Ii> 
whom  it  fliall  be  faid  to  be  ;  And  Pleadings. 

I.  T\URING  the  life  of  the  abbot,  the  property  is  in  the  abbot 
*^  only,  and  he  may  give  them ;  But  if  he  dies,  or  be  de- 

fojid,  the  property  is  ttt  the  houfe.    Br.  Abbe,  pi.  2.  cite? 

9  H.  6. 15. 

2.  When  a  cekrtt  or  pleading  is  made,  which  fpeaks  of  an 

abbot  whb  is  dead  or  removed,  it  ftlatl  b*  called  goods  of  the  late 

abbot,  but  when  it  is  of  an  abbot  who  is  alive,  or  «  poffeJfton% 

it  fhall  be  entered  goods  of  the  abbot  drily  ;  note  a  difference. 

Br.  Abbe,  pL  2.  cites  9  H.  6.  25. 

r 

(P)    Anions  by  or  againft  them.     What,  and 
How  5  And  where  any  Members  are  liable  in 

their  private  Capacity. 

> 

I.  AN  abbot  being parfon  imparfonet  of  a  church  appropriate 
**  ed,  had  juris  utrum  of  the  glebe  land  of  this  church. 
Thel.Dig.  19.  Lib.  1.  cap.  22.  f.  5.  cites  Hill.  8  E.  3.  473. 
[  299  ]  a.  Note,  per  Thorp,  that  trefpafs  does  not  lie  againft  com- 
monalty, but  (hall  be  brought  againft  the  perfons  by  their  proper 
names ;  for  capias  nor  exigent  lies  not  againft  commonalty, 
Br.  Trefpafs,  pi.  239.  cites  22  Ait  67* 

3.  Capias 
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J.  Capias  in  debt  fhall  not  be  awarded  agamft  corporation  ;     ' 
for  the  body  politick  cannot  be  taken ;  per  Cboke  Jufoce. 
Br.  Corporations,  pi.  62.  cites  21  E.  4.  7. 12.  27.  67. 

4*  The  i£4**  fhall  nave  all  manner  of  aflions  touching  the 
rights,  titles,  inter  efts,  properties  and  pojfeffians  of  their  abbies. 
Thel.  Dig.  ig.  Lib.  I.  tap.  22.  f.  4. 

•  5.  Money  was  borrowed  by  the  Company  of  Woodmongers,  who 
were  incorporated,  and  a  bond  was  feokd  with  their  common 
foal,  and  fubfcribed  by  the  defendants,  who  were  two  of  the 
principal  of  the  company.  The  bond  was  noverint  nniverfi 
&c.  Not  magiftnis*  &  gu^rdionoc  &c.  of  the  Company  of 
Woodmongers  teneri  &c.  and  now  the  company  being  diffolved, 
a&ian  was  brought  againji  thofe  who  fubferibed  the  hand;  hot 
rokd,  that  it  coold  not  lie;  fo  the  plaintiff  was  nonfiiit. 
Lev.  237.  Patch.  20  Car.  2.  B.  JL  Ediponds  v.  Brown. 
&  ah 

6.  A  member  -of  a  company  fats  his  name  to  a  bond  unf  er  the 
common  feal  of  the  company ;  this  does  not  legally  bind  hiito. 
in  his  private  capacity.  Arg.  Fin.  R.  84.  Hill.  25  Car.  2.  in 
Care  of  Nay  lor  v.  Brown  late  Mafter  of  the  Woodmongers 
Company  &  al. 

7.  A.  lends  500 1.  to  a  company,  who  gives  bond  under  their 
common  feai  for  re-payment  with  imereft;  afterwards  the  com- 
pany affigned  a  bond  of  1000I.  due  to  than  to  J«  S.  for  payment 
of  fome  of  their  debts,  and  J.  S.  declared  the  truft  of  620J.  part 
for  feyeral  members  of  the  raid  company,  who  were  paid  ac- 
cordingly; but  decreed  re-psiyment*by{heiaid  members,  and 
that  A.  be  firft  paid  with  damages  and  cofts.;  and  the  Court 
was  of  opinion,  chat  the  declaration. of  tbetruft.hy  aftranger 
(as  J.  S.  was)  as  to  the  62 ol.  was  utterly  void,  becaufe  the 
corporation,  did  not  join  in  d&haring  the  truft,  or  give  f.  S.  any 
autherityyndorjbetr  common  feat\  or  by  any  corporate  ad  to  make 
fuch  a  declaration.  Fin.  R.  83.  Hill.  25  Car.  2.  Naylor  v. 
Brown,  late  Mafter  of  the  Woodmongers  Company  &  al. 
A4embort  of  .the  (aid  Company. 

.  8.  For  a  duty  or  charge  upon  a  corporation,  every  particular 
member  thereof  is  not  liable,  but  procefs  ought  to  go  in  their 
pubiici  capacity.  Notaf  fie  di&wn  fuit.  x  Vent.  351.  Mich. 
3a  Car.  a,  JB.JL' 

(Q^    A&ions.     Names.     By  what  Names  they 

fhall  fue,  or  be  fued. 

f.  *pHE  un&ion  to  be  mafter  of  an  hofpital  is  a  dignity,  and 
*    he  ought  to  be  fued  by  fuch  name,  otherwile  the 
writ  fhall  abate;  per  Scrope.   Thel.  Dig.  35.  Lib.  3.  cap.  3. 
f.  4.  cites  Hill.  2  fe.  3.  4$. 

2.  But  provoft  is  not  a  name  of  dignity.  Thel.  Dig.  35. 
Lib.  3.  cap.  3.  f.  4.  cites  Hill.  17  E.  3.  Nomen  Dignit.  6. 
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3.  A  man  may  fue  an  abbot  or  prior  by  name  of  Abboi 
Sanfi*  Trinitat.  de  M.  or  Beats  Mariae  Eborum,  or  Prior 
San6U  Ofwaldi  &c.  without  faying  monafterii,  or  domus  talijt 
fancli*  or  fuch  like.  Thel.  Dig,  50.  Lib.  6.  cap.  3.  f.  5-  cites 
Mich.  3  E.  3.  109. 
T  300  ]  4.  And  againft  the  Abbot  of  Dorchefter,  without  faying 
Abbati  Ecclefia  Beat*  Maria  dt  Dorcbe/ien  Thel.  Dig.  50. 
Lib.  6.  cap.  3.  f.  5.  Trin.  10  £.  3.  516. 

5.  In  aclion  real  the  writ  may  well  be  brought  againft  an 

abbot y  without  naming  him  by  name  of  baptifm*     Thel.  Dig.  49. 

Lib.  6.  cap.  2.  f.  2.  cites  Trin.  7  E.  3.  324,  JO  H.  6.  1.  and 

12  H.  4.  5. 

Thel.  Dig.       6.  But  in  writ  of  entry  againft  an  abbot,  the  abbot  by  whom 

175.  Lib.     jjjg  entry  is  fuppofed  roucrht  to  be  named  by  his  name  of  bap- 

f.  a4.  cite*    tifra.    ^  hel.  Dig.  49.  Lib.  6.  cap.  2.  f.  2..  cites  1  nn.  7  Jb.  3,. 

?;  cr  324*  IO  H.  6.  1.  and  1 2  H.  4.  5. 

7.  [ifaf]  replevin  lies  againft  an  abbot  without  naming  him 
by  name  of  baptifm.  Thel.  Dig.  49.  Lib.  6.  cap*  2.  £.  2,  cites 
1  rin.  7  E.  3.  334. 

8.  So  of  a  writ  of  debt*  Thel.  Dig*  49,  Lib.  6,  cap.  2.  f.  2. 
cites  Trin.  18  E.  3.  24. 

9.  But  in  trefpafi  contra  paccm  againft  an  abbot  he  {hall  be 
named  by  his  name  of  baptifm.  Thel.  Dig.  49.  Lib.  6.  cap.  2. 
{.  3.  cites  Mich.  8  E.  3.  427.  but  fays  tfye  contrary  is  held 
Paich.  39  E.  3.  17. 

10.  Afiife  againft  the  Abbot  of  Selby,  and  did  not  fay  of 
what  faint  the  abbey  is,  and  good,  becaufe  they  are  known 
by  this  name*  and  fo  fee  that  a£kion  by  a  corporation  is 
good  by  name  known.    JJr.  Corporations,  pi.  40*  cites  $  AIT. 

24-  '        ■    •  .'*."*.' 

ii.  An  abbot  may  fue  writ  of  trefpafi  without  naming  him? 

felf  by  his  name  of  baptifm.     JbcU  Dig.  34.  Lib.  3.  cap.  I* 

f;  3.  cites  Mich.  8  E.  3.  427. 

1  a.  So  he  may  (usfcire facias  to  hope  execution  out  ofajudg" 

ment  without  naming  him  felf  by  his  naiqe  of  bapttfm.   TheL 

Dig.  34.  Lib.  3.  cap.  1.  f.  3,  cites  Pafch.  29  £.  3.  44. 

13,  A  writ  brought  by  ah  abbot  by  name  of  Tbo*  Abbmtis 
Beat*  Maria  Eborjum  was  adjudged  good*  without  faying  Abbot 
of  the  Church  of  our  Lady  of  fork  &c.  Thel*  Dig#  37*  Lib.  a* 
cap.  9.  f.  1.  cites  Mich,  8  £•  3.  436*  *nd  8  VUjT.  44»  and  Hill* 
3  H.  6.  28.  and  5  E.  4.  20* 

14.  Writ  waa  maintained  againl^  a  corporation  by  name  of 
Prapo/itori  Scolavium  Domus  Beat*  Maria  de  Oxon.  without 
faying  Praepofitor.  Scolaribus  &c.  Thel.  Dig.  53.  Lib.  6. 
pap.  12.  f.  1.  cites  Trin.  22  E.  3.  9*  ' 

Thel.  Di$.  1 5»  T'refpafs  does  not  lie  againft  a  corporation*  yix.  by  the  name 
so  Lib.  1.  of  corporation,  but  againft  the  perfons  who  did  it  by  their  pro- 
t%**'  Per  names  ;  for  capias  nor  exigent  does  not  lie  againft  corn- 
cites  s.c.  monalty,  nor  commonalty  Jball  not  plead  nor  be  impleaded  but 
h?2*ii'  WU^  '*'  may°r  m '  bailiff s<>  if  they  have  mayor  or  bailiffs*  aqd 
jsTand   *  corporation  may  be  by  name  9f  commonalty  without  mayor, 

H.  6. 43.  •  «   "  .  w«.r.xr 
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bailiff,  or  other  head,  Br.  Corporations,  pi.  43.  cites  22  A& 
67.  per  Thorp. 

16.  The  writ  was  Pracipe  Priori  de  Wlgorn\  and  the  A-  •  to  Rep. 
fondant  faid%  that  there  is  in  fVorctfter  the  Prior  of  the  Freres  »a6»  a.  cite* 
Preachers,  and  the  Prior  de  No/ire  Dame  &c.  by  which  the  ^cSke 
writ  abated.  The!,  Dig.  53.  Lib.  6.  cap.  12.  f.  2.  ciles  Mich,  fays,  that 

*  25  E.  3.  48.  notwithstanding  that  the  demandant  tendered  therefore  it 
that  the  defendant  was  known  by  fuch  name.  Concordat.  ^^^fon 
29  Aff  70.    But  none  but  the  prior  pleaded  in  affife,  abieamuito 

fortiori  to 
saferce  every  one  that  would  avoid  a  writing,  demife,  gramt  &c  made  by,  or  to  a  corporation, 
by  rcafon  of  any  verbal  or  literal  mifno  finer,  to  (hew  that  there  are  two  corporations  within  the 
(arae  city,  borough,  or  vill  Sec.  viz.  One  by  the  true  name,  and  the  other  by  fuch  name  aa  is 
contained  in  the  deed  &c.  and  foto  leave  the  deed  Sec.  good  by  or  to  one  of  them ;  out  when  in. 
truth  there  is  but  one  and  the  fame  corporation,  demifes,  grants  Sec  made  by  them,  or  to  them, 
ought  not  to  be  avoided  by  fuch  nigh  and  verbal  variances,  when,  in  fubftance  the  true  name  of 
the  corporation,  whether  by  matter  exprefled,  or  neceuVily  implied  within  the  words  thexn- 
(elves,  appears  to  the  court, 

17.  A  writ  of  annuity  was  maintained  againft  an  abbot  [  30 1   ] 
without  naming  him  by  name  of  baptifm,     Thel.  Dig.  50. 

Lib.  6.  cap.  2.  1. 5.  cites  Trin.  31  £•  3.  Brief  342. 

%  8,  So  of  writ  of  ejeftment  of  ward.  Thel.  Dig.  50*  Lib.  6, 
cap.  2.  f.  5.  cites  Mich.  22  £•  3*  17.  where  it  was  faid,  that 
in  a  pone  per  vadm  he  ought  to  name  him  by  his  name  of 
baptifm. 

19.  Notwithftanding  that  land  be  given  to  an  abbot  by  name 
of  baptifm,  and  to  bit  fucceffefs  ad  inveniend.  Cantor.  &c.  yet  the 
writ  oW^w/i^i  againft  him  by  name  of  Abbot,  without  naming 
him  by  his  name  of  baptifm.  Thel,  Dig.  50*  Lib,  6.  cap.  3* 
f,  2.  cites  Pafch.  32  £•  3.  Brief  291* 

20*  Writ  brought  by  the  king  againft  one  by  name  of 
Provoft  of  the  Houfe  ofC*  was  abated,  becaufe  the  corporation 
by  the  grant  and  licence  of  the  king  was  founded  and  named 
Provoft  of  the  Chancery  ofG.  Thel,  Dig.  53,  Lib.  6t  cap.  12, 
f.  3.  cites  Trin,  38  E,  3.  17.      ' 

21  •  In  writ  brought  againft  the  Priorefs  of  Neworke  in  Dor-t 
cefter,  it  was  faid,  that  fuch  writ  is  maintainable  with  alleg- 
ing that  it  is  known  by  fuch  name*  if  charter  of  the  king  of 
foundation,  or  any  other  thine  of  record  be  not  (hewn  to  the 
contrary  5  and  upon  this  the  charter  of  foundation  was  {hewn 
forth,  by  which  the  king  had  granted  land  to  found  a  college 
of  filters  in  the  prechor*  of  Dorcefter,  by  which  the  writ 
abated  for  the  furpinf age  of  Newark,  Thel,  Dig.  53.  Lib*  6, 
cap.  12.  f.  4.  cites  Mich,  38  E,  3.  33, 

22.  Scire  facias  was  fued  againft  the  Prior  of  Saint  John's 
ofHierufalem  in  England  upon  a  recovery  in  wafte,  which  was 
Prior  of  the  Hojpital  of  Saint  John's  of  Jerufalem  in  England, 
and  exception  taken ;  per  Thorp,  it  is  known  by  the  one  name 
and  the  other,  and  therefore  anfwer;  quod  nota.  Br,  Mifno/* 
rar,  pi,  15.  cites  44  E.  3,  16, 

23.  Everv  corporation  may  fue  by  its  very  name  of  founda- 
tion) notwithftandini  that  it  be  not  known  by  this  name,  but  better 
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known  by  another  turns,  at  the  Mailer  of  the  Schofccs  ofth* 
Hall  of  Valens  Maria  in  Cambridge  brought  writ  by  this  name, 
of  his  foundation  where  it  was  better  known  by  the>i\ame  of    . 
Pembroke-Hall.     Thel.  Dig.  37.  Lib.  3.  qap^  9.  f.t  2.  chef. 
Mich.  44  E*  3.  35..  Brief  582* 

24*  Dean  and  chapter  cannot  maintain  writ,  if  the  dean  be. 
not  named  by  his  name  of  baptifm.     Thel.  Dig.v  34.  Lib.  3. 
cap.  1.  f.  4.  cites  Mich.  14  fcL4«,  ir.  but  cites  21  E.  4,  19. 
contra. 

25.  Where  a  prior  had  brought  writ  of  entry,  upon.  diffiijinf 
made  to  himfelf  of  land  of  which  he  was  feifed-m  bis  own 
righty  exception  was  taken  that  he  had  not  named  himfelf  byr 
his  name  of  baptifm  and  furname;  quaere*  Thel.,  Dig.  34.  Lib.  3* 
cap.  i.  f.  5,  cites  Mich.  9H.  5.  9. 

26.  In  writ  of  covenant  by  the  Abbot  of  W.  againft  thfi* 
Commonalty  of  S*  it  was  agreed,  that  where  a  corporation  i*; 
by  name  of  commonalty,  and  after  by  another  grant  they  have* 
bailiffs,  yet  by  this  change  they  /ball  not  be  dif barged  of  cove- 
nants, annuities  &c.  to  which  they  we*©  bound  before*  Bi\ 
Corporations,  pi.  3,  cites  2  H.  6<  9. 

27.  Prmipe  quod  redcjat  againft  Magiftrum  five  Guftodem  & 
Prefbyteros  Collegii  de  A.  was  Awarded  good,  though  it  wa^ 
five,  which  is  disjunctive,  becaufe  the  foundation  was  by  thofe. 

words.     Br*  Corporations,  pi.  3.  cites  7  H.  6.  13. 

28.  An  abbot  {hall  have  writ  dffel/e  imprifonnunt,  or  battery^ 
or  other  trefpafs  done  to.  bis  perfon  without  naming  him,  or  by 
name  of  baptifm,  Thel.  Dig,  34.  Lib*  3.  c^p^i.  f.  6^  cites, 
Fafch^7.H.-p«  29, 

29^  It  was  held,  that  r'n  plea  perfonal  where  procefs  of  out* 
hwrylus  againft  an  abbot  or  prior,  he  ought  to  be  named  by 
r  202  ]  his  name  of  baptifm,     Thel.  Dig.  50*  Lib.  6.  capr2,  f.  7V 
cites  Mich.  10  H.  6.  i.  and  fays,  fee  18  E.  4.  21^ 

30.  Where  a  man.  is  obliged  by  name  of  Mayor  of  London, 
being  mayor*  and  after  is  removed,  the  writ  ought  to  be  brought 
again il  him  by  his  proper  name,  Thel.  Dig.  50.  Lib.  6.  cap.  2. 
f.  8.  cites  14  H.  6.  21. 

31..  The  Dean  ana  Canons  oflVindfor  is  a  good  name  of  cor- 
poration to  bring  aft  ion  by  writ,  without  /hewing  how  they  are 
founded  by  this  name*  Thel.  Dig.  Lib.  3.  cap.  9.  f,  7.  cite? 
Trin.  18  EL  6.  16, 

32.  Where  the  name  of  the  corporation  was  bailiffs  and  com- 
nvnalty^  the  writ  brought  againft  them  by  the  name  of fuch  a 
one  and  fuch  a  one  nuper  bailiffs  and  the  commonalty  is  abateable. 
Thel.  Dig.  53.  Lib,  6.  cap.  12.  ^9.  cites*  Mich.  20  H.  6*  9. 
;3.  In  writ  of  trefpafs  to  he  brought  againft  an  abbot,  it 
to  name  hiin  by  the  name  by  which  be  is  known ;  but 
where  franktenement  is  demanded  againft  him,  which  is  of  the  right, 
of  his  boufe,  he  ought  to  be  named  by  bis  very  name  of  founda- 
tion. TneLDig.  54.  Lib.  6.  cap.  |2.  f.  10.  cites  Fafch.  2Q, 
H.  6,  9.  and  Mich.  21  H.  6.4.  where  the  writ  was  main- 
tained by  laying  that  he  was  known  by  the  one  name,  and  by  tho\ 

other 
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ihsty  without  faying  that  he  and  his  predeceflbrs  have  been 
known  by  the  one  and  the  other  &c. 

34.  In  trefpafs  againfi  an  abbot  it  is  fufficient  to  name  hi  at 
fy  name  $nown9  but  in  writ  againfi  him,  which  touches  the  frank* 
tenement ,  he  fhall  be  named  by  his  name  of  foundation  ;  per 
Newton  for  law,  quod  non  negatur.  Br,  Corporations,  pi.  5* 
pites  20  H,  6.  27.  and  ML  21  H«  6.  4. 

35.  Mifaofmer  of  corporation  in  trtfpafs  again/}  him  of  his 
own  aft  is  no  plea  if  it  be  named  by  a  name  known*  Er.  Mif- 
uomer,  pi.  31,  cites  21  H.  6,  4. 

36.  Contra  in  aftion  brought  by  the  corporation,  or  in  a&ion  S.  P.  agreed 
againfi  them  of  right  of  the  houfe,  and  known  by  the  on*  and  by  the  ^"  ^r  or 
other  name,  there  it  is  a  good  plea  in  tcefpafs  agaiaft  the  abbot;  Mifnofmer, 
quod  nota.    Ibid.  pi.  85.  citci 

37.  Writ  was  brought  againfi  the  Mayor  and  Commonalty  of  l6H*  7*  u 
Exeter,  and  it  was  pUaded,  that  they  were  incorporated  by  name 

of  mayor,  two  bailiffs,  and  commonalty*  time  out  of  mind,  and  held 
no  plea,  without  faying  further,  that  thy  bad  been  impleaded  by 
fucb  name  byfuch  time,  and  not  by  the  name  of  mayor  and  commonalty 
without  the  bailiffs  &e,  and  then  the  plea  (hall  be  good.  Thel. 
Dig.  54.  Lib*  6.  cap.  12.  f.  ia#  cites  Trin.  26  H.  6.  Brief 
lor. 

38.  Writ  brought  againfi  a  prior  by  name  of  Prior  of  the 
Church  of  5(.  Peter  of  B.  is  not  good,  where  his  right  name  is 
Prior  of  the  Church  of  Saint  Peter  and  Paul  of  B*  Thel.  Dig. 
54.  Lib,  6.  cap.  12.  f«  13.  cites  Mich.  35  H.  6.  5. 

39.  In  writ  of  entry  brought  againfi  fucb  a  one  Warden  of 
the  Houfe  of  M%  in  Oxford*  it  was  pleaded,  that  the  name  of  the 
corporation,  was  Warden  end  the  Scholars  of  the  Houfe  &c.  and 

fo  was  founded,  and  byfuch  name  had  pur  chafed  and  impleaded, 
and  been  impleaded  time  out  of  mind  he.  It  was  held,  that  the- 
writ  cauM  not  be  maintained  by  faying  that  they  had  im- 
pleaded andheen  impleaded  by  the  one  name  and  by  the  other, 
becaufethe  corporation  cannot  be  tenant  of  the  land  unlefs  accord- 
ing to  their  very  name  &c.  For  the  warden  only  is  not. tenant, 
and  fo  it  (hall  be  of  dean  and  chapter,  hut  it  may  be  otherwife 
pi  perfonal  a&ion.  Thel.  Dig.  54.  Lib.  6.  cap.  12.  f.  14.  cites 
Trin.  36  H.  6.  485. 

40.  Where  an  obligation  was  made  7&.  Abbati  Monafierii 
heat  a  Maria  extra  Muros  civitatis  Eborum,  it  was  held  by  the 
Court  that  writ  upon  this  obligation,  by  name  of  Abbatis  Mo- 
tsafierii  beat  a  Maria  Eborum  fhould  be  good.  Thel.  Dig.  3S.  ' 
Lib.  3,  cap.  9.  f.  11.  cites  Pafch,  5  E.  4.  20.  and  fays,  bee 
Trin.  n  E.  4.2. 

41.  The  Matter  of  Burton  SancTi  Lazari  was  received  to  r  003  1 
maintain  his  writ  in  fuch  form,  viz.  that  he,  and  all  his  pre- 
deceffors,  time  out  of  mind,,  were  named  and  known,  and  have 
impleaded,  and  were  impleaded  as  well  by  the  one  name  as  by  the 

t*£;r»   Thel.  Dig.  38.  Lib.  3.  cap.  9.  f.  9.  cites  Trin.  9  E.  4* 
91.  and  fays,  See  Hill.  13  H.  7.  14*  per  KeeWe,  and  Mich.  * 
jfi  H.  7. 1.  agreeing. 

/  \  42*  In 
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42.  In  writ  upon  contrafi  or  of  trefpafs  agatnft  corporations 
if  the  defendant  pleads  m'tfnofmer  the  plaintiff  may  fay  that  known 
by  the  one  name  and  the  other ;  but  fuch  plea  is  not  good  in  writ 
brought  upon  fpecialty9  where  the  name  varies  from  the  fpeeialtym 
Thel.  Dig.  54.  Lib.  6.  cap.  12.  f.  16.  cites  Trin.  11  E.  4.  2. 
1 1  H.  6.  38.  63.  and  fays,  See  r  E.  4.  7.  Pafch.  5  E.  4.  20* 
Mich.  16  H.  7.  1. 

43.  Mayor  and  commonalty  may  fue  without  naming  the  mayor 
by  his  name  of  baptifm,  as  it  feems.  The].  Dig.  38.  Lib.  3. 
cap.  9.  f.  io.  cites  Trin.  12  E. 4.  io. 

44.  Where  a  corporation  is  mafter  and  confreres,  and  are 
fued  by  the  name  of  Mafter  and  Confreres  five  Sociij  this  five 
Socii  is  void.     Br.  Corporations,  pi.  8.  cites  20  E.  4.  12. 

45.  A  corporation  may  be  incorporated  by  one  name  and  im~ 
pleaded  by  another  name  by  grant  of  the  king.  Thel.  Dig.  38. 
Lib.  3.  cap.  9.  f.  12.  cites  Trin.  11  H.  7.  27.  21  E.  4.  70. 

46.  If  the  king  grants  to  a  corporation  to  purchafe  or  give  by 
name  of  Mafter  and  IVardens,  Brothers  and  Sifters,  and  by  this 
grants  to  them  to  implead  and  be  impleaded  by  name  of  Mafter 
and  Wardens,  all  is  good,  and  (hall  be  ufed  accordingly,  the 
on*  in  perquifites  and  the  other  in  fuits.  Br,  Corporations, 
pi.  95.  cites  1 1  H.  7.  27. 

Gilb.  Hift.  47.  If  there  be  a  corporation  */  one  file  perfon  that  hath  a  fee 
0!c'Bs,1c88,/«^)  and  may  have  a  writ  of  right,  he  may  be  named  in  ori- 

and'fay*  ginal*  &c.  by  the  common  law  by  bis  chriflian  name,  without 

that  the  any  furname;  for  the  name  of  his  corporation  is  in  lieu  of  his 

rcafon^w,  firname  (feme  fay  both  chriflian  name  and  furname)  as  John 

th^cafe1  Abbot  of  D.  &c.  John  Bifhop  of  N.  but  otherwife  it  is  of  a 

the  death  of  parfon;  for  he  muft  be  named  by  his  cbriftian  name  and  furname* 

theindivi-  Jnft#  666# 

dual  u  a 

good  plea 

in  abatement.    For  a  new  fucceflbr  comes  in  his  place,  who  was  not  party  to  the  former  Witt* 

—Gilb.  New  Abr.  504.  cites  S.  C.  and  for  the  fame  reafon  in  totidem  verbis. 

CUb.  HilL  48.  If  it  be  .a  corporation  aggregate  of  many  able  perfons,  aa 

rL*s.Bc.  roayor  and    commonalty,  dean  and  chapter,  mafter  of  an 

for  bodies  holpital  and  confreres  &c.  the  mayor,  dean,  or  mafter,  need 

aggregate  not  to  be  named  by  his  chriflian  name*  becaufe  that  fuch   a  cor- 

TaUndY*.  portion  ftandeth  in  lieu  both  of  the  chriflian  name  and  fur* 

variable,  name.    2  Inft.  666. 

and  therefore 

the  parties  to  the  firft  writ  are  always  the  fame.— Gilb.  New.  Abr.  504.  cites  S.  C.  and  gives 

the  fame  reafon  in  totidem  verbis. 

49.  A  corporation  as  a  mayor  and  commonalty  cannot  dif~ 

frain  in  their  own  perfons,  but  by  their  bailiff.     Brownl.  175. 

Mafter  and  Fellows  of  Emmanuel  College  in  Cambridge's 

Cafe. 

And  Holt         50.  An  a&ion  lies  agatnft  the  members  of  a  corporation  by  their 

?*•  J*,*"^  private  names  for  a  falfe  return  to  a  mandamus  dire&ed  to  the 

fo  held  in*  corporation  by  their  corporate  names.    Per  Cur,  Corny  ns*$ 

Rep* 
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R«p.  86.  pi.  55.  Trim  12  W.  3.  B.R.  The  King  v.  the  «»•«<« 
Corporation  of  Rippon.  |££* 

mandunua  directed  to  the  corporation  of  Canterbury,  Ibid, 

51.  Some  have  held,  that  when  a  politick  per/on  is  impleaded  to 
name  him  by  the  name  of  his  politick  capacity  y  isfufficient>  and  that 
this  will  ferye  inftead  of  chriftian  or  furname,  becaufe  he  is 
not  to  he  diftinguiihed  from  natural  perfons,  fince  as  a  natu-  [  304  ] 
ral  perlbn  he  is  not  impleaded,  but  it  is  enough  to  diftin- 
guifli  him  from  all  other  corporations,  Gilb.  Hift.  of  C.  B.  , 
188. 

5a.  A  corporation  was  inftituted  by  the  name  of  Prafecli  2Buta.a3j. 
&  Guard  a^orum  Naupegotum  de  Rederijfe,  and  an  a&ion  is  *»fch.  12 
brought  againft  them  by  the  name  of  Prafecli  Guardiani  and  ^ap^hn8 
Sociiy  and  accounted  bad*    Gilb.  Hift.  of  C.  B.  189.  s!  c. — 1 

.    New  Abr. 

(R)     Actions  by  or  againft  a  Corporation,  and  £"*>£* 

pne  of  the  Corporation, 

I.  /HP  HE  opinion  6f  Brian  Ch*  L  was,  that  the  mayor  and 
*    commonalty  ihould  have  action  for  the  imprifonmtnt  of 
fbeir  mayor.    Thel,  Dig.  20.  Li})*  I.  cap.  22.  f.  14*  cites  Mich. 
21  E.  4.  14,  &  15. 

2.  It  Was  faid  by  V^vifor,  that  the  Mayor  and  Commonalty 
of  Newpaftle  were  bound  to  the  mayor  by  bis  proper  name,  and 
afterwards  the  npxt  year,  when  another  was  made  mayor  y  be 
brought  adlion  of  debt  upon  this  obligation,  and  took  nothing, 
becaufe  thi?  obligation  was  void,  made  to  himfelf  by  himfetfP 
Thel.  Dig.  20.  Lib.  1.  cap*  22.  f.  14.  cites  Mich.  21  £•  4. 
14  &  15. 

3,  It  was  faid  by  Bri^n,  that  if  one  be  indebted  to  an  abbot)  Br.  Abbe 
and  after  makes  himfelf  a  monk  in  the  fame  abbey,  and  at  lad  is  *&d  prior, 
made  abbot  of  the  fame  houfe,  he  /hall  have  a$ion  of  debt  againft  P^1*  ^ 
his  own  executors  for  this  debt.     Thel.  Dig.  20.. Lib*  1.  and 5k"* 
pap.  22.  f.  15.  cites  Pafcb.  5  H.  7,  26.  [b.  26.  a.]  m  p«  ' 

which 
Townfead 
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1,  '"pHE  chapter  of  the  church  of  our  Lady  of  Lincoln, 

A    brought  quare  impedit  againft  the  dean  of  the  fame  cburchm 

Thel*  Dig.  19.  Lib.  i.  cap.  22.  f.  11.  cites  Trin.  9  E.  3* 

458. 

2.  If  mayor  and  commonalty  diffeife  one  of  the  commonalty,  he 
(hall  have  ajpfe  againft  them ;  tor  they  are  as  feveral  perfons) 
yiz*  body  politick  and  body  natural ;  per  Pafton.  Br.  Cor- 
porations, pi.  24.  cites  8H.  6.  1.  14. 

3*  And  Mich.  17  E.  3. 64*  the  fame  chapter  bad  fuch  writ 
flgainft  their  faid  dean,  and  fo  bad  adion  of  their  poffeffion 
'*--*'*•  fevered 


fevered  froiQ  the  dean.    The!.  Dig.  19.  Lib.  1.  cap,  22.  f.i2« 
cites  Hill.  21  E.  4.21. 

*(T)  Joinder  in  A&ions.    In  what  Cafes. 

I.  'THE  Dean  and  Chapter  of  Canterbury  being  guardian  of 

*    the  fpirituahies9  ihall  join  in  writ  of  trejpafs  of  goods 

out  of  their  poffeffion  taken  which  come  to  tbgir  hanfc  as  ordinary 

fide  vacant*.     Thd.  Dig.  32*  Lib.  2.  cap.  u.  f.  jo.  cites 

Mich.  17  E.  2.  Brief  822. 

2.  The  corporation  of  Southampton,  and  other  natural  per- 
fons9  were  received  to  fue  jointly  in  the  Exchequer  /*r  diflurb* 

ance  made  in  the  taking  of  cy/tom  and  toll  &c.  and  of  battery 
done  #0  16/  4a<7g^,  Thel.  Dig.  31.  Lib.  2,  cap.  9,  f»  J.  cites 
Trin,  2  E.  3.  51,  » 

3.  A  writ  of  account  brought  by  one  named  -R/Vi.  3T.  &f 
£*ii r.  £w.  W*  Societate  Parocbi*  de  Flamcia  $tc.  was  abated* 
becaufe  his  companions  were  not  named.  Thel.  Dig.  21.  Lib.  I. 
cap.  22.  f.  30.  Pafch,  5  E.  3.  Fol,  182.  Br,  716. 

4.  The  majier  of  the  hofpital  of  Saint  John  of  Cant,  brought 
writ  of  right  of  advowfon  of  a  churchy  which  his  predeceffor  held 
in  propria*  ufus  in  right  of  hie  hofpit&U  without  naming  his  con- 
freres with  him.  TTiel.  Dig.  J 9.  Lib*  i*  cap%22%  f«  9.  cite* 

Pafch.  5  E#  3,  189. 

5.  In  trefpafs  of  battery  by  an  abbot  and  his  commoigny  the- 
writ  was  ad  damnum  ipforum,  and  held  good.  Thel.  Dig*  u§* 
Lib.  10.  cap.  25.  f.  2.  cites  Pafch.  13  E.  3.  Briefe  261* 

6.  And  fuch  a  writ  by  a  prior  and  his  confrere  ad  damnum 
ipftus  Prhris  was  adjudged  good.  The!,  Dig*  115.  Lib.  io% 
cap.  15.  f.  2.  cites  Hill.  22  E.  3.  2. 

7.  The  dean  and  chapter  ought  to  join  in  all  a&ionsy  which 
touch  their  poffefftonsy  which  they  have  in  common  appurtenant  tot 
their  entire  corporation.  Thel.  Dig.  31.  Lib.  2.  cap.  7.  f.  1* 
cites  17  E.  3.  64.  and '21  E.  4.  25.  and  14  H.  4.  u.  and  Trio* 

*  H.  5.  5. 

8.  It  was  adjudged,  that  the  Prior  of  the  houfe  of  Leepers 
of  Plympton  Jhould  have  ajjife  in  his  own  namey  inafmuch  as  he 
was  Prior  of  the  houfe  by  eledion  of  confreres  of  the  fame  houfe  > 
and  that  they  have  been  Priors  of  the  fame  houfe  by  eledion 
by  the  manner  time  out  of  mind,  where  in  fa£  the  Prior  was 

*  laymanj  and  bis  confreres  lay  perfons  who  had  not  any  founda- 
tion, nor  common  leal,  nor  rule  &C.  Thel.  Dig.  19.  Lib.  1. 
.cap.  22.  £  66.  cites  44.  Aff.  9. 

9.  The  Mayor  and  Commonalty  of  Lincoln  brought  writ  of 
covenant  againjl  the  Bailiffs  and  Commonalty  of  Derby ',  upon  a 
.covenant  by  thofe  of  Derby >,  that  tbofe  of  Lincoln  Jhould  be  quit  of 
nmragty  pontage,  tufiom  and  tally  within  the  vill  of  Derby  &c. 
where  fome  Burgeffes  of  Derby  had  taken  certain  toll  and 
cuftom  of  certain  Burgeffes  of  Lincoln,  and  adjudged  a  good 
writ,  notwithilanding  that  exception  was  taken  that  the  cor- 
poration 
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•poration  ought  not  to  hate  a&ion,  bat  the  lingle  periods 
<whofe  goods  were  takeaought  to  have  a&ion  of  treipafs  againft 
the  perfons  \*ho  took  them.  Thel.  ©ig«  20*  Lib- 1.  cap.  22 
f.  21.  cite   Trin.  48  E.  3.  17. 

10.  Noi****/  was  party  to  any  a&ion  or  record,  but  the 
head  of  fuch  fpiritual  corporation  did  implead  and  was  im- 
pleaded always  without  the  covefit.  Thel*  Dig*  19.  Lib.  1. 
cap.  22.  f»  7.  cites  14  H.  4,  10.  Mich.  14  E.  4.  Abbe  4. 
and  15  £•  4.  a.  5  H.  7*  36.  and  7  H.  7.  9. 

11.  Note,  that  a  covent  Jball not  be  named  with  the  abbot  or 
Prior  in  any  fuit  fey  him  to  be  taken,  neither  Jfcall  they  be 
named  with  the  abbot  in  any  fuit  to  be  taken  againft  the  abbot 
x>r  prior,  or  with  him*  £r.  Abbe,  pi.  14.  cites  5  £«  4. 122. 

12*  .The  mafter  of  a  college  brought  writ  without  his  con*  [   306  J 
f teres.  Thel.  Dig.  19.  Lib.  1.  cap.  22.  f.  10.  cites  Trin*  ii 

E.  4. 4. 

13.  It  was  held  for  law,  that  a  warden  and  chaplains  of  a 
cbanUry  Ihould  have  an  adion  ef  trefpafsfor  breaking  their 
clofe,  againft  one  who  had  a  leafe  of  the  fame  clofe  of  the  farm 
warden  alone  without  the  chaplains,  and  Ihould  punifti  him  for 
the  trefpai).  Thel.  Dig.  20.  Lib.  1.  cap.  22.  f.  18.  cites  21 
E.  4.  75.  and  that  fo  agrees  Trin.  1  E.  5.  5.  and  7  H.  7. 9. 

14.  Grant  in  a  corporation  which  touches  every  Jingle  perfon9 
there  every  fingle  perfon  fhall  have  thereof  advantage  by 
himfelf ;  as  grant  to  be  quit  of  toll  &c.  per  Catcfby.  Br.  Cor- 
porations, pi.  65.  21  E.  4.  55.  56. 

15.  If  an  obligation  be  made  to  one  B.  and  to  an  abbot,  if  B* 
dies  now,  his  executors  and  the  abbot  Jball  join  in  a&ion  of  debt. 
Thel.  Dig.  32.  Lib.  2.  cap.  11.  f.  9.  cites  F.  N.  B.  tit.  Writ 
de  debito. 

16.  Trefpafs  for  entering  into  the  clofe  of  the  dean;  after 
verdift  found  for  the  plaintiffs,  it  was  moved  in  arreft  of 
judgment,  that  this  aelion  being  brought  for  the  pojfejjions  of  the 
dean  only,  the  chapter  was  not  to  join ,  and  for  this  caufe  judg- 
ment was  ftaid.  Uro.  E.  200.  pL  23.  Mich.  32.  33  Eliz,  io 
B.  R.  Wolley  v.  Robinfon. 

,(U)     Appearance  of  Corporations  to  A&ions 
brought  againft  them.    How.it  rauft  be. 

I.  IN  writ  againft  the  dean  and  chapter,  the  chapter  cannot 
*  appear  nor  plead  any  plea  without  the  dean9  notwithstand- 
ing tbdt  the  dean  be  dead.  Thel.  Dig.  194.  Lib.  13.  cap.  4.  f.  J. 
cites  Hill.  7  E.  3,  302. 

2.  And  in  writ  againft  mafter  and  fcbdars,  the  mafter  cannot 
appear nor  plead  without  the  Jcholars.  Thel.  Dig.  1 94.  Lib. 
13.  cap.  4.  f,  i.  cites  Trin.  34  H.  6.  49.  but  adds  quaere  if 
the  head  of  a  corporation  can  appear  in  proper  perfon. 

3.  Debt;  precipe  the  fociety  oj Lumbar 'ds  London  Merchants of '*•  Trefpifc 
Florence,  and  two  Lumbar  ds  came  and  named  their  names,  end  j£jff  c# 

/aid 
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fold  that  ihey  were  dijlrained  by  thfe  ftieriffs  of  Lohdon,  *Htt 
returned  in  iffues  10/.  m&  prayed  that  tbiir  appearance  be  re- 
corded as  Lumbar ds  of  London  U  fave  their  iffues*  bdt  not  as  of 
the  foeiety  of  Lumbards  of  London,  fed  non  allocator,'  for  the 
writ  ihall  be  intended  to  be  afcamfl  a  corporation*  Br*  Corpora- 
tion,  pi.  28.  cites  19  H.  6.  80. 
•  S.  P.  Br.       4,  And  where  mayor  and  comthanatty  are  pud,  and  be  and  all 
^Pp™"6     the  commoner  t  appear  in  proper  per/on,  rtlifc  1!  not  good,  for  it  is 
cites  ai  e!  another  body,  therefore  it  feems  tha*  the  corporation  ought  to 
4. 7.  **•      appear  *  by  attorney >,  by  thfeir  name  of  corporation,  and  not  in 
B7n.6„7»nT  Prop*  ptrfin.  Br.  Ibid. 

tot.  Cur. 

They  can-  5.  iWia^c  a/*  commonalty  eanriot  appeir  irt  pferfbn ;  for  thfe 
totfcppear  court  cannot  tell  if  all  appear  or  no,  and  therefore  they  ought 
tomcyby"    **  mak?  attorney.  Br.  Garrarit  de  Attorney;  pi:  36.  bitts  ai 

deed  under  £•  4*  I3- 
their  com- 
mon feal,  and  otherwifc  the  warrant  la  void,  pet  Choke  J.  quod  non  negitur,  thtre&rc  qnsrc  of 
the  ufage  thereof  at  this  day.  Ibid. 

[  3°7  J  6.  In  a  quo  Warranto  brought  againfl  the  bailiffs,  aldermen 
&c.  they  did  appear  by  warrant  ot  attorney,  arid  one  of  the 
bailiffs  named  in  the  warrant  did  not  appear*  nor  agree  to  tt;  it 
was  holden  by  the  whole  Court,  that  the  appearance  of  the 
major  or  greater  part  being  recorded  was  fufficteht ;  arid  it  was 
alfo  holden  per  Curiam,  that  although  the  warrant  of  attorney 
was  under  another  feal  than  their  common  feal,  yet  being  undet 
feal,  and  recorded,  it  cannot  be  annulled,  Godb.  439.  pL 
506.    The  Bailiffs  &c.  of  Yarmouth  v.  Cowper. 

(X)    Abatement  of  Writ* 

« 

1 .  f  N  covenant  by  the  Mayor  and  Commonalty  of  Linloln  againjl 

•*■  the  Mayor j  Bailiffs,  and  Commonalty  of  Derby,  the  writ 

was  general^  according  to  the  deed,  that  the  defendants  had 

covenanted  with  the  plaintiffs  &c.  And  the  deed  was,  that  the 

Mayor  and  Commonalty  of  Lincoln  Jbeuld  be  quit  of  murage,  pont- 

age,  cuftom,  and toll  within  the  Kill  of Derby,  of  all  mirchandifee 

&c.     The  count  recited  the  covenant  according  to  the  deed,  but  at 

the  end  of.  the  count  it  was  Jhewn,  that  feme  certain  Jingular 

perfons  of  Derby  took  toll  &c.  of  certain  burgefles  of  Lincoln, 

'contrary  to  the  covenant  &c.  yet  adjudged  a  good  writ.  Theh 

Dig.  84.  Lib.  9,  cap.  5.  f.  26.  cites  Trin.  48  E*  3. 17*  and 

fays,  See  30  E.  3.  20. 

Thel.  Dig.        2.  In  trefpafs  upon  the  cafe  again/!  the  mafter  of  an  hofyital,  thG 

47a.  Lib.     writ  was,  that  where  the  defendant  by  reafon  of  his  ienure  aught 

f  ^"ate*3*  to^fednfen  ditch  ipfequeet  omnes  alii  preedidam  tenuram  prius  ha+ 

&  C»  bentes,  prad.fojfam  reparare  et  mundare  debuerunt  it  conJusMerunt 

de  temps  dount  &c.   And  it  was  abated  for  want  of  good  title  j 

for  luch  prefctiption  is  not  good,  for  it  JhotM  bt  in  the  defen* 

dan 
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idtnt  and  his  predeee]fbrsf  or  in  them  and  tbofe  wboft  eflalt  &c. 
TheU  Dig.  I06«  Lib,  10.  cap.  14.  f.  16.  cites  Mich.  12  H* 

4.  7% 

3.  One  by  name  of  Chaplain  of  the  Chantery  of  Td  was  re- 
.   ccived  to  maintain 'writ  of  entry,  without  faying  in  his  writ 

that  the  chantery  was  in  any  church  or  chapel.     Thel.  Dig.  37. 
Lib,  3.  cap.  9.  f.  3.  cites  Pafch.  12  H.  4. 19. 

4.  Scire  facias'upon  recognizance  of  iool.  in  the  Exche- 
quer agaitift  J.  Abbot  of  B.  thefheriff  returned  him  warned, 
and  cam*  R.  Abbot  of  P.  and  f aid  that  J.  Abbot  was  and  is  de- 
pofed  long  before  the  writ  and  he  is  Abbot,  &  non  allocatur. 
For  he  has  no  day  in  court,  and  alfo  he  is  at  no  mifchief,  for 
if  execution  be  made  of  his  goods  he  may  have  trefpafs,  by 
which  judgment  was  given  againft  J*  Abbot.  Br.  Mifnofmer, 
pi.  2.  cites  2  H.  6.  5. 

5.  Where  a  recovery  was  had  upon  compofition  in  writ  of 
covenant  againft  the  Commonalty  of  Shrew/bury,  and  afterwards 
the  ~&ing  makes  bailiffs  there,  a  writ  of  fcire  facias  was  fued  out 
of  this  recovery  by  name  of  the  commonalty,  leaving  out  the  bailiffs, 
aqd  it  was  held  per  Cheney,  that  the  writ  was  good,  but 
Hankford  held  the  contrary,  and  that  the  bailiffs  ought  to 
be  named.  Thel.  Dig.  54.  Lib.  6.  cap.  12.  f.  7,  8.  cites 
Trin.  2  H.  6.  9.  and  (ays,  that  Fitzh.  abridges  the  opinion 
of  Hank,  to  be  the  bed,  Brief  7. 

6.  It  was  held  by  Martin,  that  writ  brought  brought  by  an 
abbefs  by  name  of  Atbatijfa  Minoriffarum  de  B.  is  not  good, 
without  faying  Abbatiffie  Domus  Minoriffarum  &c.  Thel.  Dig. 
37.  Lib.  3.  cap.  9.  f.  4.  cites  Hill.  3  H.  6.  28. 

7.  But  it  was  held,  that  a  writ  brought  by  name'  of  John  [   308  ] 
Abbot  of  Giaftenbury  fhould  be  good  without  faying  Abbot  of  the 
Church  of  our  Lady  of  Glaftenbury.     Thel.  Dig.  37.  Lib.  3* 

cap.  p.  f.  4.  cites  Pafch.  4  E.  4.  fol.  8. 

8.  If  a  prior  brings  2  writs,  the  one  by  name  of  the  Prior  of 
St.  A.  ofB.  and  the  other  by  name  of  the  Prior  of  St.  A*  near  B. 
the  one  of  the  writs  ought  to  abate.    TheU  Dig*  38.  Lib.  3, 
cap.  9.  f.  6.  cites  15  H.  6.  Brief  74. 

9.  It  was  faid  by  Newton,  that  an  abbot  ought  to  bring 
bis  writ  by  bis  very  name  of  foundation.  Thel.  Dig.  37,  Lib.  3. 
cap.  9.  f.  5.  cites  Mich.  21  H,  6.  4.  and  that  fo  it  was  held 
Mich.  1  £•  4.  7.  where  he  is  plaintiff,  that  he  cannot  fay, 
that  be  is  known  by  the  one  name,  and  by  the  other,  or  by  diverfe 
names.  But  adds  quare,  if  he  may  maintain  his  writ  by  faying 
that  be  and  his  predeceffirs  have  ufed  time  out  of  mind  to  implead 
by  diverfe  npmes,  and  fays,  See  Trin.  9  E.  4.  21. 

10.  The  writ  was  againft  Prapofitum  6sf  Scholar es  Ecclefia 
Beata  Maria  &  San  fit  Michaelis  in  Canterbury,  where  their 
name  was  to  be  impleaded  by  grant  of  the  king  Prapofitum 
ffj  Scholares  fcfr.  de  Canterbury ;  Videlicet,  (in)  put  in  lieu  of 
(de.)  And  it  was  held,  that  the  writ  fhould  abate,  and 
fliould  not  be  amended.  Thel.  Dig.  54.  Lib.  6»  cap.  12. 
f.  17.  cites  Mich.  15  E.  4.  17. 

\u  In 


I  r*  In  debt  it  was  agreed,  that  of  mayor  nd  £dmtnon*ky 
It  is  rto  plea  that  the  mayor  i$  not  of  found  memory*  nor  extent* 
munication  in  the  mayor  is  no  plea  in  a&ion  by  the  mayor 
and  commonalty,  and  outlawry*  or  villeinage  in  the  mayor  is 
no  plea.     Br.  Nonabilitie,  37.  cites  21  £•  4. 12. 13*  67.  69. 

1 2.  A^lion  brought  by  the  Dean  and  Chapter  of  W  •  the  de* 
fendant  faid,  that  the  dean  died  the  day  of  the  writ  furcbafed  1 
judgment  of  the  writ ;  and  per  tot.  Cur*  if  the  dean  dies,  and 
another  is  chofdn  dean  before  the  day  in  courts  and  the  firfi  dean 
not  named  by  his  prefer  nana,  but  named  dean,  the  writ  is  good* 
Br.  Corporations,  pi.  64.  cites  21  E.  4.  15. 

13.  Qtheiwife  it  fhall  be  if  no  dean  was  at  the  day  in  aurt 
when  the  defendant  pleaded.    Br.  ibid* 

14.  And  it  was  faid  clearly,  that  //the  dean  had  been  named 
by  the  name  of  baptifm,  and  died,  pending  the  writ,  there  the 
writ  fhall  abate,  though  another  was  elefted  before  the  day 
in  court.     Br.  ibid. 

15.  If  mayor  and  commonalty  bring  aclion*  outlawry  was 
pleaded  in  the  mayor,  judgment  if  he  fhall  be  anfwefed  it  is 
ivo'plea;  for  the  ait  ion  is  brought  by  corporation,  and  the 
outlawry  is  againft  him  in  his  natural  body.  Br.  NonaW- 
litie,  pi.  53.  cites  21  £.4.  14* 

16.  In  action  by  a  corporation  or  natural  body  mifnofmer  of  the 
one  or  the  other  goes  but  to. the  writ,  but  to  fay  that  no  fuck 
per/on  in  rerum  natura,  or  nofucb  body  politick*  this  is  in  bar  J 
for  if  he  be  mifnamed,  he  may  have  a  new  writ  by  the  right 
name,  but  if  theFe  be  no  fuch  body  politick,  or  fuch  perfon, 
then  he  cannot  have  a&jon,  Br.  Mifnofmer,  pi,  73.  cite* 
22  E.  4.  34. 

j  7.  A  corporation  difirained  in  their  proper  nanus*  and  there- 
in replevin  brought  the  writ  was  adjudged  naught;  for  a  cor- 
poration as  mayor  and  commonalty  cannot  dtftrain  in  their 
own  perfons,  but  by  their  bailiff.  Brownl.  1 75.  Trin.  I£  Jac, 
The  Mailer  and  Fellows  of  Emanuel  College  in  Cambridge, 

I  309  ]       00    Abatement  of  Writ.     For  Variance. 

I.  IN  debt,  the  writ  was  Praecipe,  W*  W.  Prior  of  the  Houfe 
•*■  of  the  St.  Mary,  and  St.  Thomas  the  Martyr  De  novo  Loco 
juxta  Gilford  in  the  county  of  Surry,  and  the  obligation'  ivasf 
we  R.  A.  Prior  of  the  Priory  Novi  Loci  juxta  Guilford  in  the 
County  of  Surry*  andCovent  of  the  fame  place.  Pole  demanded 
judgment  of  the  writ  for  the  variance;  for  it  ftiould  be  Priory 
according  to.  the  obligation,  and  not  Houfe ;  but  per  Prifot, 
all  as  of  one  effe&,  and  the  writ  fhall  be  according  to  their 
foundation ;  but  Pole  faid,  yet  it  ought  to  accord  with  an 
alias  diflus;  but  per  Prifot,  this  need  not  be,  for  the  fuc- 
ceflbr  nor  the  plaintiff  are  not  eftopped,  and  therefore  anfwer; 
quod  nota,  that  varianct  in  name  of  a  corporation  fhall  not  lofe 
the  obligation,  if  it  be  of  one  and  the  fame  tjfeft*  Br.  Variance, 
pi.  80t  cites  28  H.  6.  8. 

3.  I* 
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2.  tn  trefpafs  by  the  Mayor  and  Bailiffs  of  Oxford,  the  de- 
fendant faia,  that  they  are  incorporated  by  name  of  the  Mayor 
and  Burgejfit  of  Oxford  &c.  and  not  &c.  and  held  a  good 
plea,  per  Brian ;  hut  Wood  was  of  opinion,  that  it  is  not  good 
without  Jhewing  letters  of  the  incorporation.  Thel.  Dig.  124. 
Lib.  ii.  cap,  5.  f.  3.  cites  Hill.  13  H.  7.  14. 

(Z)  Things  done  to,  or  by  the  Head,  or  any 
Members  of  a  Corporation.  In  what  Cafes  it 
lhall  be  faid  done  in  the  Politick  or  in  their 
Natural  Capacities. 

I.  IF  I  give  20 /.  to  an  abbot  to  pray  for  the  foul  of  my  father, 
*■  he  fas  this  money  in  his  own  right,  and  not  in  right  of  the 
houfe,  and  if  he  waftes  it,  the  ordinary  cannot  depofe  him  for 
this  caufe.  Br.  Depofition,  pi.  4.- cites  9  £•  4.  34.  Per 
Moyle  J. 

i<  A  corporation  cannot  be  beaten  in  their  corporate  but  in 
their  natural  body ;  nor  a  corporation  cannot  beat  another, 
nor  do  treafon  or  felony  in  their  corporation,  and  corporation 
/hall  not  be  imprifoned for  denying  their  deed,  nor  for  diffeifin  with 
force  &c.  nor  forejure  the  realm.  Br.  Corporation,  pi.  63. 
cites  21  E.  4.  7.  12.  27.  67. 

3.  If  a  mayor  is  imprifoned  touching  his  office,  as  for  a  bond 
made  by  him  and  the  commonalty,  this  is  an  imprifonment  to 
him  as  mayor.  Br.  Corporations,  pi.  63.  cites  21  £•  4.  7. 
12.  27*  67. 

4*  And  where  the  corporation  ought  to  chufe  a  mayor  annually 
fuck  a  day  under  pain  of  iol.  and  the  mayor  is  imprifoned,  fo 
that  they  cannot  obferve  the  day,  by  which  they  lofe  the  penalty, 
or  if  they  ought  annually  to  appear  in  the  Exchequer  fuch  a 
day  to  account  to  the  king,  under  pain  of  iol.  and  the  mayor 
is  imprifoned,  fo  that  he  cannot  obferve  the  day,  by  which 
they  lofe  the  iol.  the  corporation  fhall  have  acl'ion  of  this  i«r- 
prifbnment,  and  fo  the  plea  good.     Br.  ibid. 

5.  Durefs  cannot  be  to  a  body  politick,  but 'it  may  be  to  * 
mayor  to  do  a  thing  appertaining  to  his  office ;  by  the  bed 
opinion ;  for  he  is  the  head  of  the  corporation.  Imprifonment 
of  the  head  of  a  natural  body  in  the  pillory  is  imprifonment 
of  all  the  body;  for  it  is  entire.  Br.  Durefs,  pi.  18.  cites 
21  E.  4.  8.  14.  15. 

(A.  a)     Things  done  by  the  Head  without  the  [  3x0  ] 
Body's  joining.     In   what   Cafes   they   {hall 
Hand  good. 

1.  IF  an  abbot  or  prior  levies  a  fine  of  land  of  the  right  of  the 
*  houfe,  this  (hall  bind  them  forever.     Br.  Abbe,  pi.  21. 

cites  46  E.  3.  13. 

Vol.  VI.  Aa  2.  The 
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jenk.  x6«,  2.  The  fum  of  ioo/.  //r  <zwj.  if  duo  to  tbi  Mayor  and  Com* 
163.  pi.  9,  monalty  of  Southampton  out  of  the  hinges  cuftoms.  Acquittance  bj 
•nd  f»vf  *b*  mayor  only  is  not  good,  by  all  the  Juftices ;  and  yet  becaufe 
the  mayor  he  is  the  head  of  the  corporation,  and,  there  were  100  precedents 
tnd  com-  {hewn  of  the  like  matter  in  time  parTed,  therefore  the  acquit* 
one1r!dmIC  tallce  of  the  mayor  was  allowed ;  quod  nota.  Br,  Corpora- 
te body;  tions,  pi.  87.  cites  2  R..3.  7.  , 

the  mayor, 

as  mayor,  can  do  nothing  regularly,  for  he  is  the  head  of  the  corporation  aggregate,  and  is  only 
a  part  of  it;  but  ufagt  and  pr:ccdents  art  not  to  be  negltGcd  in  things  indifferent,  0/  iphitk  arc  not 
mala  inje, 

(B.  a)     Procefs  againfl  Corporations. 

Br.  Corpo-  t.  T\EBT  was  brought  againfl  the  Society  of  Lumbar d  fyler_- 
rations,  pi.  *~J  chants  of*  Florence,  and  the  Jher iff  diflrained  2  turn- 
|°^citc8  hards,  who  come  in  per/on^  and  prayed  their  appearance  to  be 
recorded  to  fave  their  iflues  as  diftincl  perfons,  out  not  as  of  the 
Society  tf-LumlardSy  &  ideo  non  allocatur,  but  that  they  fhall 
be  put  to  their  remedy  againfl  the  Sheriff  of  London,  by  a 
general  afrion  of  trefpafs ;  for  where  a  corporation  is  impleaded* 
they  ought  not  to  diflrain  any  private  perfon ;  quod  nota.  Br. 
Trefpafs,  pi.  135.  cites  10  H.  6.  80. 
Ld.  North  2.  Upon  a  difmiffion  of  a  bill  in  Chancery,  and  that  dif- 
fai«1»  hc<iid  rnifllon  enrolled,  an  appeal 'was  'to  the  Lords,  fettfng  forth* 
a  company*  tnat  m  ^e  ordinary  courfe  of  proceedings  trie  Chancery  could 
that  had  no  not  relieve  the  plaintiff  againfl:  the  defendants,  they  being  a 
fftate  could  company )  arid  ferved  with  procefs  would  not  appear,  they 
pelkTto  having  nothing  to  he  diflrained  hy.  The  defendants  being  fo  many 
appear;  of  the  members  of  the  company  as  were  particularly  named, 
upoo  which  djd  pUt  jn  an  anfwer,  plea,  and  demurrer,  and  the  company^ 
urged! that  though  often  fummoned,  did  not  appear.  Their  Lordfhips 
the  plaintiff  ordered,  that  the  difmiffion  {land  reverfed,  and  that  the  Lord 
might  take  Chancellor  &c.  retain  the  bill,  and  that  the  Court  of  Chancery 
'trinlas  fiaM  iff*  *  forth  ufual procefs  of  that  court ^  and  if  caufe  be,'  pro- 
againftthe  cefs  of  dtjtring as  thereupon  againfl  the  faid  corporation,  provide4 
company,  tne  fajj  p/ocefs  be  ferved  one  month  before  the  return  thereof  \ 
Returned  ni~  an(^  if  uPon  return  of  the  faid  procefs  the  faid  corporation  fhall 
hit,  and  fo  not  file  an  appearance,  or  fhall  appear  and  not  anfwer^  the 
*CV'^"  ^ai(^  bill  Jbail  be  taken  pre  confjfo,  and  a  decree  fhall  thereupon 
2 tm  Pafs»  But  in  cafe  the  faid  corporation  fhall  appearand  anfwer 
them,  and  within  the  time  aforefaid,  then  the  Court  of  Chancery  fhall 
then  by  the  proceed  to  examine  what  the  plaintifPs  jufl  debt  is,  and  lhall 
the'eourt  decree  the  faid  company  to  pay  fo  much  money  as  the  fame 
the  plaintiff  fhall  appear  to  amount  unto,  with  reafonable  damages.  And 
need  not  m  cafe  tne  corporation  fhall  not  pay  the  Cum  decreed  within 
toa^ear-111  90  days  after  the  fervice  of  the  faid  decree  upon  their  gover- 
[311  ]  nx>r,  deputy-governor,  treafurer,  clerk,  or  fecretary  for  the 
ing.  Vcrn.  time  being,  then  the  Lord  Chancellor,  or  Lord  Keeper  for. 
iaa.  Hill.  the  time  being,  fhall  order  and  decree,  that  the  governor,  or 
Cafe  of  Cur.  deputy  -governor,  and  the  24.  afliftants  of.  the  faid  company, 

or 
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6r  fo  ihady'of  fliebi  as  by  the  tenor  erf  their  charter  do  con*  fon  v.  the  ' 
ftitute  a  quorum  for  the  making  of  leviations  upon  the  trade  African 
or  members  of  the  (aid  company,  fhaU  within  fuch  time,  as  Cop>|*y 
by  the  Lord  Chancellor  or  Keeper  fhall  be  thought  fit,  make  &  s.  p. 
fuch  a  Uviation  upon  every  member  of  the  faid  company  as  is  to  cited  * 
be  contributory  to  the  publick   charge,  as  fhall  be  fufficient  JjJieof' 
U  fatisfy  the  faid  fum  to  be  decreed  to  the  plaintiff  in  that  Harvey  v. 
caufe,  and  to  cdlleft  and  letry  the  fame,  and  to  pay  it  over  African 
to  the  plaintiff  as  the  Court  fhall  direft;  and  fuch  a  leviation  Q**W* 
is  to  be  put  in  writing,  and  figned  with  the  hand  of  the  go- 
vernor, deputy-governor,  and  affiftants  of  the  afore  faid  com- 
pany for-  the  time  being,  and  fo  many  of  them,  as  by  the 
constitution  of  the  faid  charter,  do  make  a  quorum,  (hall  not 
make  or  return  fuch  leviations  as  srforefaid,  the  Lord  Chan* 
cellor,  or  Lord  Keeper,  may  iffue  procefs  of  contempt  again  ft 
them,  as  is  ufual  againft  perfons  in  their  natural  capacity  g 
and  if  by  the  faid  time  fo  to  be  limited  by  the  faid  Court  of 
Chancery,  the  faid  money  fo  to  be  afftffed^  fhall  not  be  paid% 
then,  and  from  thenceforth,  £very  perfon  of  the  faid  com- 
pany upon  whom  fuch  a  leviation  fhall  be  made  to  be  liable 
in  his  capacity  to  pay  his  quota  or  proportion  afleffed ;  and 
the  Lord  Chancellor,  or  Lord  Keeper,  is  to  order  or  decree, 
that  fuch  procefs  fhall  iffue  againft  any  fuch  member  fo  re- 
futing or  delaying  to  pay  his  quota  or  proportion,  as  is  ufual 
againft  perfons  charged  by  the  decree  of  the  faid  Court  for 
any  duty  in  their  feveral  capacities;  and.  if  the  total  fo  re- 
turned and  filed  with  the  register,  fhall  not  amount  to  lb 
mucin  as  fhall  be  fufficient  to  fatisfy  the  fum  decreed,  with 
refpedt  had  to  fuch  perfons  as  (hall  make  it  appear*  that  they 
are  overcharged,  or  ought  not  to  be  charged  at  all,  then  the 
faid  Lord  Chancellor,  or  Lord  Keeper  for  the  time  being, 
jpaay  from  time. to  time  order  that  a  new  leviation  be  made 
and  returned  into  the  regifters  of  the  Court  of  Chancery,  of 
fuch  fum  as  fhall  be  fufficient  by  way  of  fupplement  for  that 
purpofe,  to  the  payment  whereof  every  individual  perfon  is 
to  be  bound  in  fuch  manner  as  aforefaid.     Chan.  Cafes  206, 
107,  Trin.  23  Car.  2.  Dr.  Salmon  v.  the  Hamborough  Com- 
pany* 

3.  An  attachment  will  not  lie  againft  a  corporation.  3  Keb. 
230.  pi.  8.  Mich.  26  Car.  2.  B.  R.  in  Cafe  of  Morgan  v.  the 
Corporation  of  Carmarthen. 

4.  After  a  decree  againft  a  corporation  for  a  fum  of  money %  After  fer- 
and  a  diftringas  iffued  againft  them,  Lord  North  was  of  opi-  vice  «f  * 
nion,  that  execution  was  to  go  without  their  being  further  ^So^of^ 
heard ;  4s  in  the  cafe  of  a  judgment  at  law.    2  Vera.  395.  decree 
Mich.  1700.  Harvey  v.  the  Eaft-India  Company.  againfU 

5.  But  the  diftringas  in  procefs  againft  a  corporation  is  to  ^Jf°2^ 
anfwer  as  well  the  contempt  as  the  bill  or  complaint,  but  ncxtproccf* 
tuben  upon  a  decree,  it  is  ad  comparendum  &  folvendum,  and  »»adif- 
the  Court  refufed  to  grant  any  ftay  of  procefs,  or  for  the  de-  l^^fie,. 
iendants  to  be  examined.     2  Vcrn.  396.  Mich.  1700.  Har-  thatafe- 
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which  be  yey  v.  tlic  Eaft  Yndia  Coihp.— .  And  Lord  North  faid,  that 

awarded,  a  fequeft  ration  iffued  on  the  return  of  the  firft  diftringas 

they  can'  24  Car.  2*  in  the* Cafe  of  Dr.  Huffey  v.  the  Grocer's  Com- 

never  after  pany.     And  alfo  in  the  Cafe  of  Cholmley  v.  the  Grocer'* 

%T«  Company. 

enter  their 

appearance,  as  they  might  have  done  on  the  diftringas,  which  ifloes  for  that  very  pnrpofe,  f 
compel  them  to  appear ;  but  the  appearing  being  paft,  the  procefs  muft  go  on,  bceaufe  the  ap- 
pearance being  only  in  favour  of  liberty,  can  be  of  no  fervice  to  a  corporation  which  cannot  be 
committed.  Chan.  Prec.  128.  pi.  115.  Mich.  1700  Harvey  v.  Eaft-India  Company. 

[  31*  ]  (C.  a)     Pleadings  and  Proceedings. 

I.  TN  annuity  it  was  held,  that  if  an  abbot  with  ajfent  of  the 
*  coven t  grants  an  annuity  without  naming  bimfelf  by  name  of 
baptifm,  that  in  action  again  ft  his  fucceffor  he  ought  to  furmtfe 
in  the  count  the  name  of  him  who  was  abbot  at  the  time  of  the 
grant.  Thel.  Dig.  84.  Lib.  9.  cap.  5.  f.  24.  cites  20  E.  3, 
Annuity  33.  and  that  fo  agrees  12  H.  4.  5. 

2.  Where  there  is  a  covenant  between  two  vills  incorporated* 
that  the  one  Jhall  fuffer  the  other  to  be  quit  of  toll,  and  after  their 
common  officer  takes  tol/y  this  is  a  breach  of  the  covenant;  contra 
if  it  be  done  by  another  particular  perfon.  Br.  Corporation, 
pi.  74.  cites  48  E.  3.  17. 

3.  Annuity  was  granted  to  jf.  M.  by  a  corporation,  by  name  of 
Provoji  of  the  College  of  C.  and  aclion  was  brought  by  name  a$ 
above  *  without  name  of  baptifm%  and  good.  But  per  Hull,  he 
ought  to  declare  the  name  of  the  grantor  in  bis  count.  Br.  Corpo- 
rations, pi.  18.  cites  12  H.  4.  5. 

4.  So  if  abbot  with  the  ajfnt  of  the  covent  is  bound  to  me  in 
20/.  without  other  name,  I  mall  have  aft  ion  againft  the  fucceffor^ 
and  declare  the  name  of  the  obligor  certain  in  the  count.  Br. 
Corporations,  pi.  18.  cites  12  H.  4.  5. 

5.  So  in  writ  of  entry  fur  difjeifin  made  to  the  predeceffor,  the 
name  of  the  difleifee  fliall  be  exprefled  in  the  writ ;  per  Thirn. 
Br.  Ibid. 

6.  Scire  facias  againft  the  Commonalty  of  S.  who  faid  that 
the  king  had  made  bailiffs  there;  judgment  of  the  writ,  not 
naming  the  bailiffs,  and  a  good  plea.  Br.  Brief,  pi.  493. 
cites  2  H.  6.  9. 

7.  Writ  of  wafte  by  art  abbot  ihall  be  ad  exaredationem 
domus.     Br.  Abbe,  pi.  2.  cites  9  H.  6.  25. 

8.  In  debt  againft  an  abbot  upon  the  deed  of  his  predeceffor^  be- 
caufe the  predeceffor  pledged  a  tablet  of  the  faid  late  abbot,  and 
his  abbey  aforefaid,  to  the  plaint  iff  for  40  /.  of  which  the  prede- 
ceffor re-paid  20 1,  and  he  delivered  to  him  the  tablet  again,  and 
took  the  obligation  of  the  predeceffor  h:mjelf  and  averred  that  the 
tablet  came  to  the  ufe  of  the  hcufe*  and  the  count  good  by  judg- 
ment, notwithftanding  that  he  faid  goods  of  the  abbot  and 
abbey  1  for  when  this  is  countel  or  pleaded  01  an  abbot  who*> 
dead*  the  count  ihall  be  ut  fupra,  and  the  pleading  in  like 

manner 
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manner;  but  if  it  be  jf  <i«  abbot  who  is  abbot ,  **</  a/rw,  it  (hall 
be  goods  of  the  abbot  only ;  for  during  his  life  the  property  is 
in  him,  and  after  his  death  the  property  is  in  the  houfe;  quod 
nota  diverfity;  and  per  Rolfe,  count  mall  not  abate/or  yir- 
plu/age.     Br.  Count,  pi.  io.  cites  9  H.  6.  25. 

q.  The  Dean  and  Canons  of  Windforyi^  writ  of  trefpafs, 
and  the  writ  was  ad  refpondendum  decant  & cannon  iris  &c.  with- 
out  /hewing  how  they  were  fo  incorporated*  Thel.  Dig.  20.  Lib.  I. 
cap.  22.  f.  16.  cites  Trin.  18  H.  6. 16. 

10.  Debt  again/}  an  abbot,  and  counted  that  T.  late  abbot, 
predtcejfor  &V.  promifed  to  him  io/.  of  which  5/.  was  for  bread 
and  beer ,  and  $  I.  for  defence  of  a  fuit  which  was  pending  again/} 
the  abbot ;  and  the  count  good,  notwithstanding  he  did  not  fay 
that  the  bread  and  beer  came  to  the  ufe  of  the  houfe,  nor  that  the 
fuit  was  a*ainji  the  abbot;  for  this  (hall  be  intended;  but  by 
all  the  Juftices,  the  bed  count  was  to  fay  generally,  that  it 
came  to  the  ufe  of  the  houfe ;  and  after  the  count  was  awarded 
good.     Br.  Abbe,  pi.  9.  cites  22  H.  6.  56. 

11.  Scire  facias  againji  L.  B.  Warden  of  the  College  ofC.in[    313  ] 
Canterbury,  and  the  fchoiars  of  the  Jami,  were  fued  by  the  fuc* 

ceflbr  of  a  parfon  upon  recovery  of  an  annuity,  and  was 
brought  in  the  county  of  Norfolk,  and  the  Jheriff  returned 
quod  jcire  feci  L.  B.  and  fchoiars  bus  &c.  and  upon  this  L.  B*  • 
came,  and  /aid  that  he  is  the  Jame  perfon  who  was  warned,  and 
faid  that  he  is  not  warden,  nor  was  not  the  day  of  the  writ  pur- 
chafed)  nor  ever  after  \  judgment  of  the  writ  5  and  there  it  is 
agreed,  that  the  fcholats  need  not  appear  nor  plead,  for  all  is 
one  corporation  ;  and  if  the  head  be  not  warned,  the  body  is 
not  warned  ;  and  the  iflue  was  accepted.  But  per  Moyle, 
this  is  a  ftrange  iflue,  for  L.  B.  faid,  that  he  is  not  mailer  ; 
per  Wangford,  if  the  iflue  be  found  for  the  plaintiff,  he  (hall 
have  judgment  to  recover  the  annuity ;  but  Brook  makes  a 
quaere  thereof,  for  the  fchoiars  who  are  part  of  the  corporation, 
are  not  parties ;  but  if  the  iflue  be  found  for  the  defendant, 
it  feems  clear  that  the  writ  Jball  abate,  for  he  is  named  L.  B. 
warden  in  the  writ,  and  therefore  it  feems  it  had  been  better 
for  the  plaintiff  to  have  fued  his  writ  againft  the  warden  and 
fchoiars  ore,  without  proper  name  of  the  mafter,  and  then 
fcire  feci  magifrro  &  feholaribus  returned  had  been  good.  Br. 
Corporations,  pi.  6.  cites  34  H.  6. 14*  49. 

J  2.  Where  tlie  number  of  brothers  and  Jifitrs  appear  in  the 
foundation,  this  lhall  be  ihewn  certain  in  the  pleading,  and 
the  dying  foiled  of  the  predtcejfor  is  good  caufe  toentdr,  and  juftify 
upon  the  5  Kf  2.  Ubi  ingreflus  non  datur  per  legem.  Br.  Cor- 
porations, pi.  7.  cites  34  H.  6.  27. 

13.  But  ibis  is  no  title  in  a£t%o,  and  he  ought,  where  the 
maiter  dies,  to/bow  how  the  other  was  elecled,  and  made  maf- 
ter &c.  before  be  entered,  and  that  tunc  intravit  &c.  Br* 
Ibid. 

14.  Annuity  by  the  Dean  and  Chapter  of  Stoke  again  ft  the  Thel.  Dig. 
©after  of  the  hofpitai  of  Saint  Mary-Overs,  Parfon  of  D.  «*  *£  u 
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and  counted  of  xoL  arrears  of  an  annuity  of  40s.  and  that  %  lata 
dean  of  the  faid  chapter,  and  then. chapter j  predecejfors  of  thejnow 
dean  and  chapter ,  were  feifed  of  the  (aid  annuity  by  the  hands  of 
one  H.  late  parfon  of  the  church  afore/aid,  predecejfor  &c.  and 
that  the  aforef aid  late  dean  and  chapter,  and  all  bis  predecejfor  s9 
were  feifed  &c.  by  the  hands  of  the  aforef  aid  H,  late  parfon  of  the. 
church  aforefaid,  and  by  the  bands  of  his  predecejfors,  parfons  of 
the  church  aforefaid  time  out  of  mind,  until  the  26th  year  of  the 
now  king)  and  the  aforefaid  late  dean  fied,  and  the  aforefaid  now 
plaintiff' was  defied,  and  made  dean  of  the  church  aforefaid  &c. 
and alledged  feiftn  at  S.  aforefaid,  to  the  damage  &cf  Choke  de- 
manded judgment  of  the  count,  becaufe  he  counted  that  the 
dean  and  chapter  which  now  are,  and  the  late  dean  and 
chapter  then  predeceffors  &ct  where  the  chapter  cannot  havi 
predecejfors  nor  fucceffors%  for  it  is  perpetual,  fo  that  the  dean 
may  have  predeceflor,  but  not  the  chapter;  &  non  allocatur; 
for  they  are  incorporated  by  this  name,  and  therefore  they 
ought  to  prefcribe  by  the  name  by  which  they  are  incorporated,  and 
the  prefcription  was  awarded  good,  that  the  dean  and  chapter, 
and  their  predeceffors,  time  out  of  mind,  were  feifed  ice.  not- 
withftanding  that  they  did  not  fay  (then  dean  and  chapter)  of  the 
church  aforefaid,  for  it  ihall  be  intended  that  their  prede- 
ceffors were  deans,   Br.  Prescription;  pi.  42.  cites  39  H, 

fe.  13. 

15.  So  of  a  prior,  and  this  e$  parte  of  him  who  makes  the 
prefcription,  or  claims  by  the  prefcription*  Ibid. 

1 6.  But  otherwife  it  is  of  him  who  Jhall  be  bound  by  the  pre- 
fcription%  as  here  it  is  to  bind  the  pa  Hon,  that  they  were  feifed 

by  the  hands  of  the  re&or,  his  predeceflor  6$c.  theyffrall  fay, 
then  parfons  or  rectors  of  the  church  aforefaid  &c.  for  they  are 
to  be  bound  &c,  Ibid. 
£   314   1       J7»  }n   replevin  it  was  faid  by  all  the  juftices,  except 
?    '■  Prifot,  that  the  abbot  is  none  of  the  covent,  and  this  is  well 

proved  by  Moile,  by  the  writ  of  fine  affenlu  Capituli,  and 
Afhton  ad  idem ;  for  in  a  deedfuppofed  by  the  abbot  and  covent^ 
it  is  a  good  plea  that  Not  the  deed  of  the  abbot,  not  denying  that  it 
is  the  deed  of  the  covent ;  and  it  is  a  good  plea,  that  Not  the 
deed  of  the  covent ,  not  denying  that  it  is  the  deed  of  the  abbot, 
and  therefore  the  abbot  is  not  parcel  of  the  covent;  but  per 
Prifot,  the  abbot  is  part  of  the  covent,  and  the  head  or  prin- 
cipal of  the  covent.  Br.  Abbe,  pi.  iaf  cites  39  H.  6.  36, 
and  50. 

18.  The  Abbot  of  Colchefter,  parfon  of  a  church,  claimed  an 
annuity  as  pertaining  to  the  faid  reel  or y\  he  oyght  to  prefcribe  in 
right  of  the  reclory,  and  not  that  he  and  his  predeceffors,  abbots, 
have  had  it  time  out  of  mind ;  becaufe  of  parcels  and  things 
pertaining  to  the  reftory  they  ought  to  claim  in  right  oi 
the  re&ory.  PI.  C.  503.  b.  cites  49  H.  6.  16. 

19.  One  of  the  commonalty  cannot  juftify  for  rent  due  to.  the 
commonalty,  but  the  corporation  itfelf  ihall  juftify,  and  no 
Jingle  perion  of  them.  Br.  Corporations,  pi.  54-  cites  7  £♦ 
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20.  In  trepafs  the  defendant  pleads  leafe  for  years  of  the 
matter  and  confreres  of  a  college  and  the  leafe  was  figilla 
nejira  appofuimus  inftead  of  faying  the  common  feal,  and  vet 
held  good,  and  it  {hall  be  intended  their  common  feal.  Br. 
Faits,  pi.  70,  cites  1 1  E.  4, 4. 

21.  Debt  upm  arrear  of account  by  the  Mayor  and  Commonalty 
*/S.  again  ft  the  executor  of  T.  P.  their  receiver,  and  counted 
that  auditors  were  affigned  by  the  aforefaid  mayor  and  commonalty  ; 
Catefby  faid  one  T.  is  now  mayor,  and  was  the  day  of  the 
writ  purchafed,  which  T.  and  the  commonalty,  did  not 
aflign  auditors,  and  no  plea,  though  they  did  not  Jhw  whs 
was  mayor  at  the  time  of  the  affgnment ;  tor  if  the  predeceffor 
affigned  &c.  yet  the  fucceffor  and  the  commonalty  {hall  have 
adUon,  and  count  generally  that  the  mayor  and  commonalty 
&c.  notwithftanding  thefe  words  aforefaid,  mayor*  and  com* 
monalty,  and  that  the  count  above  was  good,  and  is  the  com- 
mon courfe,  which  has  all  times  continued,  and  if  the  mayor 
•dies,  pending  the  writ,  and  another  is  chofen,  yet  the  writ, 
as  above,  remains  good*  Br.  Corporations,  pi.  56.  cites  12 
£•  4.  9.  10. 

22.  So  of  dean  and  chapter •,  becaufe  thofe  actions  by  cuftom 
fiave  been  ufed  for  all  the  body.  Br.  Ibid. 

23.  Contra  of  abbot  or  prior ,  for  thofe  a  ft  ions  are  by  the  head 
of  the  body  omy.  Br.  Ibid. 

24.  In  trefpafs  the  defendant  juflifud,   becaufe  the  freehold  *  Br.  Car- 
was  in  the  dean  and  chapter,  and  he%  as  fervant,  and  hy  their  com-  £°™8°"*[ct 
mand%  entered,  and  exception  was  taken,  becaufe  he  did  not  .j>.  c.  that 
Jhew  the  nam  of  the  dean.  viz.  the  proper  name.  Le.  307.  Are.  jnaparticu- 

Cites      J3&.4.8,  made  to 

the  mayor, 
aldermen,  and  commonalty,  it  was  held,  that  a  man  m  pleading  (hall  (hew  who  was  mayor  at  the 
time  of  the  grant,  but  not  who  were  aldermen  and  commonalty  ;  but  Choke  J.  faid,  that  though 
it  it  ufual  to  fliew  who  was  mayor  at  the  time  &c.  for  the  better  certainty,  yet  ho  had  known  ' 
it  adjudged -when  fuch  patent  kid  been  pleaded  generally,  it  had  been  awarded  good  ;  becaufe 
it  (hall  be  taken  that  there  was  a  mayor  at  the  time  of  the  graat;  but  if  there  was  no  mayor  the 
grant  was  void.  Br.  Pleadings  pi.  161.  cites  S.  C. 

25.  If  dean  and  chapter  make  a  leafe  thus,  viz.  Sciatis  nos  Br-  i-cafei, 
decanum  &  capitulum  &c.  dimififle  &c.  and  does  not  Jhew  \,'q*'^&* 
the  proper  name  of  the  dean,  the  leafe  is  void;  per  Littleton,  13  £,  4. 
quod  fait  conceflurn  per  curiam.   Br.  Corporations,  pi.  59*  Jhaftl  hY  .the 

itM  TK  F    ,.    «  beft  opinion. 

cites  15  £.  4.  ».  where  thc 

„  dean  and 

ichapter  make  a  leafe  &c  it  k  not  neceftary  to  exprefs  the  dean's  name  of  baptifm,— — — —  Le. 
$07.  Arg.  cites  S.  C. 

26.  And  the  law  is  the  fame  where  hejufiifies  by  command-  -[    315  J 
menu    Br.  Ibid. 

.  27.  Debt  by  R.  Alderman  of  the  Guild  of  St.  Mary  in  Bojlon 
3gainft  L.  upon  a  bond  made  to  S.  N.  late  alderman,  which  was 
tp  him  and  his  fucceffor s;  per  Littleton  Juftice  he  ought  to  Jhew 
how  the  corporation  was  made;  contra  of  abbot  and  prior,  or 
dea    and  chapter,  but  guild  or  fraternity  cannot  be  made  but 
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by  a  fpecial  incorporation,  and  per  Brian  it  is  true,  for  fuc- 
cejfor  cannot  take  ejfecl  but  there  is  juccejfion,  for  otherwife  this 
word  fucceflbr  is  void.    Br.  Corporations,  pi.  60.  cites  20 

£#•  4*  2. 

28.  For  where  a  man  is  bound  to  the  church-wardens  and 
their  fuceejfors,  this  word  Juccejfor  is  void*  and  the  executors 
{hall  have  the  a&ion,  for  the  wardens  are  not  incorporated; 
per  Brian  and  Littleton  Juftices  to  the  fame  purpofe,  that  a 
bond  made  to  the  Dean  of  P.  and  bis  fuceejfors  is  not  good  to 
the  fucceflbrs,  but  the  executors  (hall  have  the  a&ion  j  eon* 
tra  of  bond  to  the  Dean  and  Chapter  of  P.  and  their  Jucceffors, 
there  tne  fucceflbr  (hall  have  the  a&ion  after  the  death,  of 
the  predeceflbr.     Br.  Corporations,  pi.  60.  cites  20  E.  4.  2. 

29.  &o  of  a  bijbop  ;  per  Littleton  Juftice,  and  Choke  Juftice 
to  the  fame  purpofe,  and  agreed  the  Cafe  by  Brian,  and  that 
bond  made  to  the  abbot  or  prior,  and  their  Jucceffors,  omitting  the 
coventj  is  good  to  the  fucceflbr ;  for  no  other  of  the  corporation 
is  able  to  take  the  bond  but  the  abbot*  Br.  Corporations,  pi. 
60.  cites  20  £•  4.  2. 

30.  And  that  where  chantry  prie/l  is  founded  by  fuch  name 
and  fucce£ors%  and  land  is  given  to  him  and  his  fuceejfors \  this  is 
good,  and  the  fucceflbr  (hall  have  it,  and  not  the  heir.  Br* 
Corporations,  pi.  60.  cites  20  E.  4.  2. 

31.  But  bond  made  to  him  and  bis  fuceejfors  (hall  enure  to  the 
executors  and  not  to  the  fucceflbrs,  by  which  the  plaintiff 
prayed  leave  to  purchafe  a  better  writ*  Br,  Corporations, 
pi.  60.  cites  20  £•  4.  2. 

32.  Debt  upon  a  bond  by  the  Abbot  of  Saint  BennetV  againfl 
the  Mayor  ,  Sheriffs  f  and  Commonalty  of  Norwich ;  the  defendant 
Jaid,  that  A.  the  abbot,  and  others  of  his  covent,  imprifoned  J. 
H.  then  mayor,  in  the  Fleet  in  London,  till  he  and  the  jheriffs, 
and  the  commonalty,  made  the  bond  at  Norwich  by  the  durefs  afore* 
Jaid,  and  the  beft  opinion  was,  that  the  plea  was  good.  Br. 
Corporations,  pi,  63.  cites  21  E.  4.  7.  12.  27,  67. 

33.  And  after,  fol,  27.  they  were  compelled  to  Jhew  that 
there  was  mayor  and  his  name,  and  the  name  of  the  Jheriffs,  tht 
time  of  the  deed,  and  the  name  of  the  abbot  &c.  Br.  Corpo* 
rations,  pi.  63.  cites  21  E.4.  7. 12.  27.  67. 

34.  But  it  was  held  |>y  feveral,  that  if  he  hoAfait  that  Jo 
many  men  make  the  commonalty,  chapter*,  or  covent,  who  were 
imprifoned  to  make  the  deed,  this  is  good ;  for  otherwife  it  can- 
not be  intended  that  a  corporation  can  be  imprifoned ;  and 
where  the  mayor  is  imprifoned,  (he  corporation  (hall  not 
have  falfe  imprifonment.  But  per  Catefby  the  plea  is  good  ; 
for  the  body  is  entire,  and  therefore  the  imprifonment  of  the 
mayor  is  the  imprifonment  of  all  the  corporation,  for  he  who 
reftrains  my  bands,  imprifons  all  my  body  $  fo  where  one  holds 
my  feet  in  tbejlocks  or  my  bead  in  the  pillory,  without  autho- 
rity, this  is  an  imprifonment  to  all  the  body.    Br.  Corpora- 

Uonh  pU  63,  cite*  21 E.  4.  7. 12.  27. 67. 

35-  I* 
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3£.  In  a&ion  brought  by  any  corporation  pretended  or 
Ibppofed,  it  is  a  good  plea  to  fay  that  there  is  not  any  fitch  cor- 
potation  by  name  &cm  in  the  fame  county.  Thel.  Dig.  20.  Lib.  I. 
cap.  22.  f.  19.  cites  Mich.  22  E.  4*  37.  • 

36.  Tr/fpafs  again  ft  the  mayor  and  commonalty}  it  is  no  plea  [   316  ]  , 
that  she  inhabitants  of  the  fame  vill  have  common  there,  for  this 

is   another  corporation.     Br.  Corporations,    pi.  48.    cites 
4  H.  7.  13. 

37.  In  trefpafs  brought  by  a  Jean  and  chapter,  being  parfon 
imperfonee  of  the  church  of  D.  this  diver/sty  was  taken,  viz. 
that  tf  they  demand  the  whole  church  of  l5.  they  Jfia 11 fay  that 
they  were  feifed  in  domintco  fuo  ut  defeodo  injure  ecclejta  catbe- 
drain  fu*  predi&ae  &c.  but  if  the  demand  be  of  parcel  only,  as 
of  an  acre,  parcel  of  the  parfnnage;  they  ought  to  fay  injure 
ecclefise  fuse  de  D.  PI.  C.  4.93.  503.  b.  Mich.  18  &  19  Eliz. 
in  Cafe  of  Grendon  v,  the  Bifhop  of  Lincoln. 

38.  <Notice  may  be  given  to  a  corporation  by  their  folicitor 
andcounfel;  perManwood.  Savil.  20.  pi.  50/Pafch.  24  Eliz. 
'Anon. 

39.  If  a  parfon  pleads  that  he  is  feifed,  he  Jhall  fay  in  jure  *?*•££** 
ecclefia,  for  he  has  two  capacities,  and  without  fuch  words  £  c2  ^ 
he  fhall  be  intended  feifed  in  his  own  right ;  but  if  an  abbot  s.  p.  does 
pleads  that  he  was  feifed,  there  muds  not  fuch  words,  for  he  tMt  *p*£*- 
has  no  other  capacity ;  fo  of  dean  and  chapter,  mayor  and  com-  J78.4pi. 
snonalty;  per  Anderfon  Ch#  J.  Le.  153.  pi.  212.  Trin.  31  Eliz.  877-  s.  C 
C.  B,  in  Cafe  of  the  Scholars  of  All  bouls  in  Oxford  v.  Tam-  »«"« 
worth.  vcrblfc 

40.  In  ejeSfment  the  plaintiff  declared  of  a  leafi  by  the  Warden 
and  Fellows  of  All-Souls  College.  Exception  was  taken,  be- 
caufe  the,  plaintiff  had  not  declared  upon  a  leafe  by  the  war- 
den and  fellows,  without  naming  any  name  of  the  warden*  The 
whole  Court  held  the  declaration  well  enough,  and  Anderfon 
faid  it  (lands  with  reafon,  that  iince  the  college  was  incor- 
porated by  the  name  of  Warden  and  Fellows,  and  not  by  any 
chriftian  name,  that  they  may  purchafe  and  leafe  by  fuch  name 
without  any  chriftian  name,  and  may  be  impleaded  and  im- 
plead others  by  fuch  name,  and  as  the  fellows,  in  fuch  cafe,  1 
Hoed  not  be  named  by  their  chriftian  names,  no  more  ought 

the  warden;  but  otherwife  of  a  parfon,  vicar,  chauntry  prieft.  j 

Le-  306.  pi.  427.  Mich.  32  &  33  Eliz.  C.  B,  Carter  v.  Clay-  ^ 

cole.  ,j 

41.  A  writ  of  right  was  brought  by  the  Warden  and  College  *-«•  *53- 
of  All-Souls  College  in  Oxford,  and  the  writ  was  quod  cla-  5^**31 
met  effe  jus  &  bar  edit  at  em  fuam,  but  did  not  fay  in  jure  col-  EU*.  S.  C.         .    * 
icgii;  yet  adjudged  good;  for  when  the  writ  was  brought  *n<*  thc  , 

by  the  cuftos  &  collegium,  it  cannot  be  otherwife  intended  ^l-^Ja. 

than  in  jure  collegii,    as  in  their  incorporation  ;   for  they 4  u.  f 

bad  no  other  capacity,  and  the  precedents  are  both  ways.  *7&  pi.  ^ 

Cro,  Eliz.  232.  pi.  1.  Pafch.  33  Eliz.  C.  B.  All-Souls  Col-  UlJicm  * 

Jflje  V.  Tamworth,  '     Serbia. ( 

And.  i 
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And.  27s.  pi.  280.  S.  C.  and  the  writ  adjudged  good,  and  cites  10  H.  7.  fol.  5.  9t 
good  cafe  to  their  purpofe. 

42.  Pleading  quod  Villa  ie  Beverly  incorpor at  a  fuit  was  good 

enough,  although  that  it  be  better  pleading  to  fay  that  the  mayor, 

burgeffes  &c>  or  the  inhabitants  were  incorporate  &c.     Noy.  54. 

Fifher  v.  Trufilow. 

Adjudged         ^3.  in  pleading  a  leafe  by  a  dean  and  chapter  the  name  of 

..may  grant      ^e  ^ean  mu^  ^e  fl*ewed.      Co.  Lit.  3.  a. 
pr  leafc  by 

name  of  dean  and  chapter,  vrixhoinjkemng  their  proper  names,  and  fo  may  plead  and  be  im- 
pleaded, becaufe  in  their  corporate  capacity  they  have  no  name  of  baptifm,  or  any  other  name 
than  that  by  which  they  are  incorporated  ;  but  it  is  otherwife  in  the  cafe  of  a  parfon  or  a  vicar ; 
for  they  muft  ufe  their  name  of  baptifm.  3  Salk.  103.  pi.  $.  Mich.  8  W.  3.  Newton  v.  Travers. 

V 

"  44-  An  abbot,  prior*  bifliop,  dean,'  parfon,  or  any  other 

fole  corporation  that  is  feifed  in  outer  droit,  cannot  difclatm  when 

he  is  vouched \  by  reafon  of  homage  anceftrei,  or  in  any  other  cafe,, 

T  317    ]  *°r  *^ey  a^one  cannot  deveft  any  thjpg  in  fee  which  was  veiled 

*  in  their  church  or  houfe.     Co.  Litt/102.  b.  103.  a. 

4S*  If  a  prior,  bifhop  &c    in  a  quo  warranto  againft  them 
forfranchifes  and  liberties,  difclaim,  this  fhall  bind  their  fuc- 
ceffor.    Co.  Litt.  103.  a.    ' 

46.  If  an  abbot  &C  acknowledges  the  aclicn  in  a  writ  of  tf»- 

nuity,  this  will  bind'  the  fucceffor,  becaufe  he  fcannot  falfify 

.  it  in  an  higher  action,  and  there  muft  be  an  end  of  fuits ;  but 

•  if  the  abbot  levy  a  fine,  or  acknowledge  the  aclion  in  a  pracipt* 

quod  reddat,  the  fucceffor  fhall  be  bound  pro  tempore,  but  he 

may  have  a  writ  of  right,  and  recover  the  land ;  but  if  in  debt 

upon  a  bond  againft  an  abbot  &c.  the  abbot  &c.  covfirjfes  the  aclion, 

•and  dies,  the  fucceffor  fhall  not  avoid  execution,  though  the 

bond  was  made  without  affent  of  the  covent,  for  he  cannot 

falfify  the  recovery  in  an  higher  a&ion ;  fo  it  is  of  a  ftatute 

or  recognizance.    Co.  Litt.  103.  a. 

S.  C  cited        47.  In  debt  for  rent  by  a  corporation,  they  intitle  themfelvex 

*  Saund'  by  feoffment,  and  iojhew  livery  to  be  executed  by  letter  of  attorney  \ 
Roll  Rep.  ana*  therefore  it  was  objedred,  thnt  they  cannot  take  unlefs 
404.  pi.  by  letter  of  attorney ;  fed  non  allocatur;  for  all  neceffary cir- 
h3  s  P*  cum/lances  /hall  be  intended  to  be  executed,  as  well  as  in  a  feofF- 
doea  not  ment  made  toother  perfons ;  and  judgment  accordingly.  Cro, 
appear.—  J.  411.  pi.  11.  Mich.  14  Jac.  B.  R.  lpfwich  (Bailiffs  &c.)  v« 
3Bu1^        Martin  &  al. 

an.  5.  C.  % 

butS.  P.  does  not  appear. 

48.  Ejeff ment -leafe  was  made  by  a  corporation  ;  they  fealer] 
the  leafe  and  delivered^  it  by  their  attorney^  having  a  letter  of 
attorney  from  them  to  deliver  the  fame ;  per  Cur.  they  can* 
not  do  this  in  any  other  manner  but  by  their  attorney;  thejr 
are  only  to  fubferibe  and  feal  the  leafe,  and  to  deliver  the 
fame  by  their  attorney,  having  their  letter  of  attorney  fo  to 
do.  BuJft.  119.  Pafch.  9  Jac.  St.  John's  Coll.  Oxon.  v.  Lord 
Korris.  alf.  Clark  v.  Hannes. 

49'  No 
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4§.  No  a&ion  lies  at  common  law  againft  a  dean  and 
^chapter  on  a  promife  made  by  them ;  becaufe  a  corporation 
cannot  be  bound  without  deed,  and  when  a  corporation  is  fued 
in  a  court  of  equity,  the  corporation  itfelf  is  not  fued,  but 
feme  particular  perfons  of  the  corporation,  and  one  may  he 
fued  that  was  not  of  the  corporation  at  the  time  of  the  pro- 
mife, and  where  the  promife  was  to  make  a  new  leafe  on  the 
furrender  of  the  former,  and  they  grant  a  new  leafe  to  another, 
jt  was  refolved,  that  the  old  lefiee  had  great  equity  to  be  re- 
lieved. Rollf  R.  8a.  pi.  a8f  Michf  12  Jac.  B*  R.  Freevill  v. 
Ewebank. 

50.  In  debt  by  the  guardians  and  fellows  of  N„  for  a  forfei- 
ture on  breach  of  a  bye-law ',  Hobarfc  Ch.  J.  that  they  need  not 
Jbew  how  they  were  incorporated;  for  the  name  argues  a  corpo- 
ration. Hob,  21  J.  Pafch.  14  Jacf  in  Cafe  of  Norris  v# 
Stapes. 

51.  A  corporation  may  havefome  things  by  prefcription9  and 
fame  by  charter  y  and  therefore  may  ufe  both  titles.     Nota,  Lat. 

113.  Hill.  1  Car. 

52.  A  Uafe  was  pleaded  to  be  made  by  dean  and  chapter,  but  L*«  «**• 
did  not  Jbew  that  the  dean  and  chapter  were  feifed  in  jure  col-  JJ^JJ^J^ 
fegii,   nor  what  eftate  the  dean  and  chapter  had  in  the  land^  Marfh, 
Doderidge  held  the  pleading  ill,  becaufe  it  might  be  of  an  s-  c.  tbe 
eftate  per  auter  vie.    L*t.   14.  Pafch.  2  Car.  Newman  v.  S^J*!41 

ivjarin*  mg  ill. 

53.  In  covenant  brought  againft  a  bijhop  on  a  covenant  en-  Vent,  at^ 
tered  into  by  his  predeceffor,  it  was  not  alledged  that  he  was  feifed  S.  C  and 
injure  epifcopatus,  and  therefore  was  adjudged  ill ;  for  in  plead-  b^theJi 
jng  feifm  in  all  fole  corporations  it  ought  to  be  pleaded  in  quo  books  were, 
jure  they  were  feifed ;  but  it  is  otherwife  in  corporations  ag-  thai  where 
gregate.     2  Lev.  68.  Mich.  24  Car.  2.  B.  R.  Davenant  v.  J^f*- 
the  Biihop  of  Salisbury.  epifcopus 

was  feifed, 
that  it  implied  feiQn  in  ri^ht  of  the  bjflioprick,  which  is  true  if  it  were  a  corporation  capable 
only  in  his  politick  capacity,  or  as  abbot  ice.  but  in  regard  he  might  alfo  be  feifed   r     o  «  Q   1 
?a  his  natural  capacity,  the  declaration  for  this  caufe  was  held  to  be  ill.  L    3*°  J 

* 

54.  In  fecond  deliverance,  the  defendants  made  conufance 
as  bailiffs  to  tbe  Mafttr  and  Governors  of  ChrijVs  Hofpital  &c.  ' 
for  that  they  area  corporation,  and  feifed  in  fee  of  the  place  where, 
in  the  right  of  the  hojpital;  upon  demurrer  it  was  obje&ed,  that 
the  conufance  was  ill,  becaufe  it  did  not  fet  forth  How  incor- 
porated, nor  fay  per  eorum  praceptum*  nor  fhew  any  writing  ;  • 
but  adjudged  that  this  avowry  is  good,  becaufe  the  incor- 

,  poration  is  but  an  inducement  to  the  alleging  the  feifin  in 
them,  therefore  need  not  be  ftiewn,  nor  need  he  allege  any 
precept  in  writing.  3  Lev.  107.  Mich.  Car.  2.  C.  B.  Manby 
y.  Long. 

55.  A  bill  was  brought  againft  a  corporation  to  dif cover 
writings.  The  defendants  anfwered  under  their  common  feal, 
and  fo  not  being  fworn  will  not  anfwer  in  their  own  preju- 
dice.   Ordered,  that  the  clerk  of  the  company,   and  fuch 

principal 
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principal  members  as  the  plaintiffs  fhall  think  fit,  anfwer  on 
oath,  and  that  a  Mailer  fettle  the  oath.     Vern.  1 17*  pL  104, 
Hill.  34  &  35  Car.  2.  Anon. 
Skino.  84.         56.  Bill  againft  a  company,  if  they  do  not  appear  y  it  was 

Car  a 5  ^    t"le  P^a*nt^  raay  ta^e  out  a  dijirtngat  againft:  the  com- 

8.  C.  Lord  pany,  and  have  it  returned  nihil,  and  fo  get  a  fequeftration 

Keeper  againft  them,  and  then  by  the  courfe  of  the  court  the  plaintiff 

the  prooefi  nee(*  not  ^nS  them  to  nearing.  Vern,  R.  121,  122,  pi.  112.  * 

againft  a  Hill.  1692.  Curibn  v.  the  African  Company. 

company  U 

by  diitnngas,  and  not  by  fubpeena,  and  if  they  have  no  effc&s  there  it  no  way  to  compel  them 

to  appear. 

57.  In  pleading  change  of  the  name  of  the  corporation  he 
ought  to  fhew  how.  3  Lev.  243.  Mich.  1  Jac.  2.  C.  B. 
Adney  v.  Vernon. 

58.  A  corporation  cannot  appear,  and  therefore  cannot  coft 
an  effoin9  nor  enter  into  a  recognizance;  per  Cur.  Lord  Raym. 
Rep.  79.  Pafch.  8  W#  3.  Burghill  v.  Gibbons  and  the  Uni- 
veriity  of  Cambridge. 

59.  An  information  was  exhibited  againft  the  Bailiffs  and 
Burgejfes  of  Yarmouth ;  one  of  the  bailiffs  (there  being  2)  ap*  • 
pointed  an  attorney  to  appear ',  but  the  other  would  not  conjent*  and 
the  Court  was  moved,  that  their  liberties  might  be  leifed  for 
want  of  an  appearance ;  but  the  better  opinion  was,  that  upon 
an  information  in  nature  of  a  quo  warranto,  which  is  datum 
eft  curiae  intelligi,  and  which  is  in  nature  of  aperfonal  adtion, 
there  cannot  be  a  feifure  before  a  fummons,  (i.  e.)  the  liber* 
ties  cannot  be  feifed  upon  a  venire  facias,  but  upon  a  dis- 
tringas ;  but  ft  is  otherwife  in  a  quo  warranto,  for  there  it 
is  fummonitus  fuit ;  then  it  was  made  a  queftion,  whether  a 
warrant  of  attorney  made  by  one  of  the  bailiffs  was  not  fuffi- 

*   cient,  becaufe  the  corporation  did  not  difavow  it,  but  that 
was  determined.     3Salk.  104.  p!.  7.  Anon. 

60.  If  a  writ  be  brought  by  Hugh,  Prior  of  Coventry^  this 
too  general,  and  (hall  abate,  but  in  a  Ieafe  fo  made  had  been 
good.    Gilb.  Hift.  of  C.  B.  1 89. 

6 1.  In  the  Cafe  of  the  South-Sea  Company*  in  whom  the 
eftates  of  the  late  dire&ofs  are  vefted  by  act  of  parliament* 
where  the  Statute  of  Limitations  might  have  been  pleaded  againft 
the  late  directors*  it  is  pleadable  againft  the  company*  who  ftand 
but  in  fuch  dire&ors  place.  3  "Wras's.  Rep.  143.  Mich.  1732. 
South-Sea  Company  v.  Wymondfell. 

62.  A  corporation  fhall  nave  the  benefit  of  the  Statute  of  Li- 
mitations as  well  as  any  private  perfon.  3  Wms's.  Rep.  310* 
Trin.  1734.  Wych  v.  Eaft  India  Company, 


(D.a) 


Corporation**  3 1 9 

(D.  a)    Mifnofmer  of  Corporations.  .  Pleadings » 

I.  '"pHE  king  granted  to  J.  N.  to  found  a  chantry  of  12 
*  priefts,  and  that  the  provoft  thereof  fliall  be  called 
Provoft  of  the  Chantry  of  C.  and  the  king  after  brought  quare 
impedit  againft  him  by  name  of  Provoft  of  the  Houfe  ofC.  and 
therefore  the  writ  abated.  Br.  Corporations,  pi.  21.  cites 
38  E  3.  14. 

2.  Scire  facias  againft  the  Prior  of  St,  John  of  Hierufalem  in 
-England  upon  a  recovery,  which  was  fagainft  the]  Prior  of 
the  Hofpital  of  St.  John  of  Jerufalem  in  England,  the  writ  was 
awarded  good,  becaufe  it  was  known  by  the  one  name  and  the 
other  1  quod  nota,  in  a&ion  againft  a  corporation.  Br.  Cor- 
porations, pi.  10.  cites  44  E.  3.  (6. 

3.  Trejpafs  againft  J.  Abbot  of  Su  Marfs  in  C.  the  defendant 
faid,  that  it  was  founded  by  the  name  of  Abbot  of  the  Church 
and  Monaftery  of  St.  John's  of  C.  judgment  of  the  writ ;  New- 
ton faid,  this  is  no  plea;  for  it  may  be  known  by  the  one 
name  and  the  other,  and  it  is  good  in  a£tion  againft  him,  and 
efpecially  in  trefpafs  of  a  tort  done  by  him  felt;  for  it  was  of 
goods  carried  away.  But  if  he  was  to  bring  adion,  or  if 
atlion  was  brought  againft  him  in  right  of  the  houfe%  there  it 
ought  to  be  named  by  the  very  name  of  foundation,  by  which 
aniwer;  quod  nota  Markham  y*/</,  that  the  houfe  was  founded 
&c.  and  all  as  above,  and  that  they  and  all  his  predecejfors  have 
impleaded  and  been  impleaded  by  the  name  afore/aid,  and  not  by 
the  name  of  the  Abbot  of  St.  John's  ofC.  only;  judgment  of  the 
writ.  Portman  faid,  the  abbot  is  known  by  the  one  name  and 
the  other,  Prill  &c.  and  a  good  plea,  per  Newton,  though  he 
and  his  predeceflbrs  have  been  known  by  fuch  name.  Br. 
Corporations,  pi.  30.  cites  21  H.  6.  4. 

4.  Quare  impedit  againft  the  mafter  of  a  college  in  Cambridge; 
the  defendant  pleaded,  that  they  are  incorporated  by  another 
name;  judgment  fi  a£Uo;  the  plaintiff  demurred,  becaufe  he 
did  not  conclude  to  the  writ ;  and  per  Fitzherbert,  the  plea 
is  not  good  without  doubt,  by  which  the  defendant  pleaded 
another  plea,  and  fo  lee  that  mifnofmer  of  a  corporation  goes  to 
the  writ.     Br.  Corporations,  pi.  1.  cites  26  H.  8.  f. 

5.  In  debt  againft  a  corporation  the  corporation  ought  to  be 
named  by  its  right  name ;  as  if  it  be  J.  Prior  of  Saint  Peter \ 
an3  the  corporation  is  Saint  Peter  and  Saint  Paul,  this  is  mif- 
nofmer, and  cannot  be  aided  after  imparlance,  for  it  is  parcel 
of  his  name.  Br.  Corporations,  pi.  8.  cites  25  H.  6. 5. 

6.  Obligation  was  made  Abbati  Mon after ii  de  M.  extra 
Muros  Eborum.  In  debt  brought  the  writ  was,  Quod  reddat 
Abbati  Monafterii  de  M.  Eborum,  leaving  out  (Extra  Muros) 

and  held  good,  notwithstanding  the  variance.  Gouldfb.  122*  v 

cited  by  Gawdy  as  5  E.  4.  20. 

7.  where  mayor  and  commonalty  are  fued  by  another  name^ 
tliey  may  make  attorney  by  fpecial  warranty  by  their  very  name] 

^      of 
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bf  the  corporation,  and  fo  the  attorney  Jhall  plead  mtfnofmerj 
and  corporation  cannot  appear  but  by  attorney,  fcecaufe  the 
court  cannot  know  if  all  appear  or  not,  if  they  appear  in 
perfon ;  per  Brian  and  tot.  Cur*  Bt.  Corporations,  pi.  63^ 
cites  21  E.  4.  7.  J2i  27.  67. 

8.  Annuity  again/}  the  Dean  and  Chaplains  of  the  JCtng'i  Free* 
phapei  of St.  Stephen  Weft minjiir  1  attorney  appeared  for  them, 

%  and  made  defence,  and  imparled,  and  at  the  day  J aid 'that  tbef> 

were  founded  by  name  of  Dean  and  Chapter  of  the  Free  Chapel 
Royal  of  Si.  Mary  and  St.  Stephen  Protomartyr,  and  theopiniori 
£  310  ]  of  all  the  juftices  was,  that  they  fhall  be  qftopped  to  plead 
it,  and  this  feems  to  be  by  reafon  of  the  attorney,  and  im- 
parlance, for  it  is  contrary  to  his  warrant*  fin  Corporations* 
pi.  71.  cites  15  H.  7.  14. 

9.  Trefpafs  by  J.  Abbot  of  R,  the  defendant  fhewed  hov* 
he  failed  of  his  name  of  his  corporation*  Markham  Ch.  J. 
faid,  known  by  one  and  the  other,  or  fuit  by  name  known  is  no 
plea  for  the  plaintiff,  for  he  ought  to  know  his  proper  name  ; 
but  if  the  defendant  be  named  by  the  plaintiff  by  name  known, 
though  the  defendant  be  corporate,  this  fuffices*  Br.  Corpo- 
ration, pi.  82.  cites  1  £•  4.  6.  and  25  H.  8.  the  Juftices  of 
C  B.  agreed  this  in  cafe  of  a  corporation*  But  quaere,  if  there 
be  not  a  diverjity  between  a&ions  real  and  perfonaL  Br,  Corpo- 
rations, pi.  82. 

io  Rep.  1  c.  An  action  of  debt  on  a  bond  was  brought  againft  one  P# 

S*C  re-  zn^  lt  was  (a^  refpondendum  Afajori  Burgenfibus  de  Linn  Regh 

folrcd  ac-  in  Comitatu  Norfolcia  P.  pleads  that  it  was  not  bis  deed ;  and  4 

cordingiy.  fpecial  verdi&  was  found,  that  the  mayor  and  burgefles  were 

— --Hhcre  incorporated  ty  tke  name  of  Major ei  &  Burgenfes  Burgi  de  Linn 

makea  an  &  non  per  aliud ;  and  whether  the  omiffion  of  this  Burgi  fhould 

Mgation  bar  the  plaintiff,  was  the  queftion ;  and  judgment  was  given 

£*L?tLy  b7  Coke>  Warburton,  and   Nichols,  for  the  plaintiff;  for 

flail  d:-      Coke  faid,  if  the  ejfential part  of  the  corporation  was  named  it 

cUnby        was  fuffcient,  and  in  this  cafe  the  mayor  and  burgefles  was 

j»at"fnd    one  eflential  part,  and  Linn  Regis  was  another  eflential  part, 

allege  that'    andthofe  two  wereduly  expreffed,  and  fufficient  to  maintain 

the  obiiga-    the  adtion  ;  and  Coke  laid,  that  thofe  words  (Et  non  per  aliud) 

aadeto       ^aJ1  be  inten^ed  to  be  Hon  per  aliud  Senfu  &  non  Liter  a ;  and  of 

them  by      the  fame  opinion  were  the  other  judges  there.  Brownh  57, 

theother      58.  Mich,  io  Jac.  Lynn  Regis  (Mayor  &c.)  v.  Pain. 

j££c'0fm         1 1.  In  an  a£f  of  parliament  mifnofmer  of  a  corporation,  when 

CB.  179.    the  exprefs  intent  appears,  ftiall  not  avoid  the  aft  no  more 

«P-  »7-       than  in  a  will,  for  parliament,  tejlament  and  arbitrament,  are 

to  be  taken  according  to  the  minds  and  intentions  of  thofe 

"that  are  parties  to  it ;  and  therefore  when  the  defcription  of  a 

corporation  in  an  a£t  of  parliament,  or  a  will,  is  iuch,  that 

the  true  corporation  intended  is   apparent,  and   it  is  not 

poftble  to  be  intended  of  any  other  corporation,  though  the 

true  name  of  corporation  (which  is  requifite  to  be  expreffed  in 

grants  aad  deeds)  be  not  precifejy  purfued,  yet  the  a£t  of 

parliament 
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parliament  and  will  fliall  take  effefl.  10  Rep.  57.  b.  Trin.  1 1 
Jac.  Chancellor  &c.  of  .Oxford's  Cafe. 

12.  A  corporation  by  prefcription  may  have  feviral  names  by 
reputation ;  as  if  they  are  called. by  one  name,  though  it  is 
5  not  exa&ly  the  right  name,  yet  ir  It  fuffices  to  defer ibe  theper- 

fons  they   muft  anfwer  the  writ,  Arg.   1 1  Mod.  67.  pi.  9. 
Mich.  4  Ann.  B.  R.  in  Serjeant  Whitacre's  Cafe. 
^  13.  The  names  of  corporations  are  hot  arbitrary  founds  New.Abr, 

J'  merely  fo  individuiative,  but  have  a  certain  and  Jtgntficant  $o2.intoti- 

'  meaning  ;  and  if  that  be  kept  to,  though  the  words  land  fyila-  dcm  vcrb"- 

bles  be  varied,  yet  the  body  politick  is  very  well  named,  for 
then  there  is  enough  faid  to  fhew  that  there  is  fuch  an  artificial 
being,  and  to  diftinguifh  it  from  others,  G.  Hift.  of  C.  B. 
181.  cap.  17. 

14.  Upo.n  error  out  of  C.  B.  upon  a  Qua.  Imp.  by  the  Chan- 
cellor and  Scholars  of  the  Univerfity  of  Cambridge  again  ft  the 
archbifhop  &c.  upon  tHe  3  Jac.  1.  cap.  5„difabling  Popifh 
Recufants  Conyift  from  presenting  &c.  and  veft  fuch  pre- 
.  fentations  in  the  chancellor  and  fcholars  of  the  two  univerfities 
.    refpeftively.  Defendant  had  pleaded  in  abatement,  that  the 

incorporation  Was  by  the  name  of  Chancellory  Majlers9  and  Scholars  [  121  J 
&c.  and  fo  they  had  fued  by  a  wrong  name.  It  was  infilled 
for  the  plaintifFin  error,  that  the  name,  of  a  corporation  was 
like  the  name  of  baptifm,  and  it  was  debated,  whether  the 
a£fc  of  parliament  vefted  this  right  in  them  by  the  name  of 
Chancellor  and  Scholars,  was  an  incorporating  tk*m  by  fucb 
name,  quoad  this  particular  purpofe,  or  whether  it  operated  only 
by  way  of  defcriptio  perfona,  as  in  a  devife,  and  not  by  way  of 
incorporating  them.  Per  Parker  Ch.  J.  the  declaration  fets 
forth  the  aft  of  parliament  as  an  authority  to  fue  by  that* 
name,  which  puts  it  on  the  defendant  to  mew  fome  fpecial 
matter  to  avoid  it,  as  the  acceptance  of  another  charter  by  ano- 
ther name  fubfequent  to  thejftatute ;  per  Powis  fenior,  chan- 
cellor and  fcholars  is  fuch  a  name,  as  comprehends  the  whole 
univerfity,  both  head  and  members ;  per  Eyre  and  Powis 
junior  J.  lion  fequitur,  that  what  will  be  fufficioflt  to  account 
to  a  defcriptio  perfonae  to  enable  a  perfon  to  take,  will  be  fuf- 
ficient  for  him  to  fue  in.  Adjornatur.  *0  Mod.  207.  R.  R. 
Cambridge  Univerfity  v.  Yavafor,  «id  Grofts,  and  Arch* 
bifhop  of  York.  Hill.  12  Ann.  B.  R. 

For  more  of  Corporations  in  General,   See  $fyt&8toX&. 
ernnt*.    ^aitDamu&    $tta*flbr*    And  other  Proper 
.     Titles.  ■  * 


1 


Coffrf, 


C    3"     ] 


€o(& 


Introdudion  of  Cofts,  and  the  Original  of 

them. 

I.    OTATUTE  cf  Marlebridge,  52  WI3.  cap  .6.  was  the  fir  ft 
^  ftatute  that  gave  the  defendant  damages  and  co/is,  if  it 

were  found  for  him.     2  Inft.  1 12. 
It  ferns  2.  Stat.  G hue,  6  £.  I.  ^ar/  2.  /I  I.  whereas  before  time  da- 

that  »*•*  ma£f j  tew*  »**  tatW  £«/  /*  //&*  tw/ir'  *f  the  ijfues  of  the  land.  It 
iccoveiSf  *s  Prov*dedi  that  the  demandants  may  recover  the  cofts  of  his  writ 
damages  in  purchafedy  together  with  the  damages  above/aid. 

tic*  remlt 
ut  in  plea  perfonal  and  mixt  aQians ;  for  by  the  Statute  of  Met  ton  cap.  1 .  damages  are  given  h 
dower  upon  dying  Icifed  of  the  baron,  and  by  other  (Ututes  damages  are  given  in  writ  of  entry  fur 
dijtiftn,  and  in  Ayel  and  Coinage,  and  fee  the  Statute  of  Gleuceficr  csf.  l.  that  in  all  cafes  where 
a  nun  recovers  damages  kejkatl  recover  cofts ;  and  yet  where  great  damages  are  given  by  the  ftatute, 
be  /halt  not  recover  cofts,  and  therefore  it  feems  that  the  Statute  of  Gioucejter  is  intended  to  give 
coflt  where  /ingle  damages  are  to  be  recovered  Br.  Cofls,  pi.  19. 

Before  this  ftatute,  at  the  jommon  law,  no  man  recovered  any  cofts  of  fuit  either  in  plea  real, 
perfonal,  or  mixt.  1  Inft.  988. 

Here  is  exprefs  mention  made  but  of  the  cofts  of  his  writ,  but  it  extends  to  all  the  legal  cofts  of 
the  fait,  but  not  to  the  cofts  and  expencea  of  his  travel  and  lob  of  time.  s>  Inft.  288. 

SafcnV  of  3*  *ni  this  aclj&all  bold  place  in  all  cafes  where  the  party  is  to 
this  ftatute,   recover  damages. 

fio  deman-  '  • 

•  slant  recovered  damages  in  any  real  a&on,  but  only  in  nmrit  of  dower  unde  nihil  hahtt,  by  the 
Statute  of  Merton,  cap.  1.  1  Inft.  189. 

[T    n       This  claufe  docs  not  extend  to  give  cofts  where  damages  are  given  to  any  de- 
321    J  mandant,  or  plaintiff  in  any  action  by  any  ftatute  made  after  this  parliament;  ubi 
damptta  dantur,  vidua  vi&ori  in  expends  condempuari  debet,  a  Inft.  a  85. 

Generally  4.  And  every  perfonfrom  henceforth  Jhall  be  compelled  to  render 
*v^"2a^h  damages  where  the  land  is  recovered  againft  him  upon  his  own  in* 
mages  to      trufion9  or  his  own  aft. 

him  that 

light  hasf  and  Jus  heirs,  againft  the  intrudor,  abator,  difleifor,  or  other  wrong-doer  himfelf. 

ft  Inft.  a8o. 

5.  If  the  plaintiff"  be  barred  or  nonfuited  at  common  law,  all 
the  punishment,  regularly,  is  amercement*  Jenk.  161.  pi.  7. 
Bew.  Abr.        6.  Thete  was  no  fuch  thing  as  cofts  of  fuit  at  common  law ; 

fntotidan  ^ut  ^  t*ie  P^atntlff  ^  not  prevail  he  ti/*j  amerced  pro  falfo  cla- 
verbis cites  mere;  if  he  did  prevail*  then  the  defendant  was  in  mifericordia 
2  Inft.  a88.  for  his  unjuft  detention  of  the  plaintiff's  right,  hut  this  made 
Ibiervtsp!  t,ie  P*amtiff  no  amends  for  the  cofts  that  he  had  laid  out  of 
there.    '  "  pocket|  in  obtaining  his  right  ;fo  it  flcod  till  the  Statute  of 

Gloucefler9 
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Gtouce/fer,  tap.  i.  but  by  that  ftatute,  if  any  perfon  recovered 
damages  in  a  plea  perfonal  or  mixed,  he  fhould  have  his  cofts, 
which  was  the  original  of  coJU  de  increment*;  lor  then  damages 
were  found  by  the  jury,  and  it  was  thought  no  dishonour  to 
the  Court,  to  tax  the  moderate  fees  of  counfcl  and  attorneys 
that  atteud  the  caufe;  fo  matters  flood  for  the  plairttiff"  till 
4g  Eliz.  cap.  6.     Gilb#  Hift.  of  Cf  B.  210. 

7.  There  were  no  cojls  at  common  law  given  ex  froftffb  under 
'that  title,  but  the  plaintiff  was  punilhed  in  amercement  to  the 
king  pro  falfo  clamore,  and  the  defendant  in  mifericdrdia, 
where  the  judgment  was  againft  him,  cum  expenfis  litis  under 
that  title,  becaufe  he  would  fuffer  twice  for  the  fame  fault  ; 
but  it  feems  in  the  iters  where  the  px  pence  s  of  the  fuits  began 
to  encreafe,  t»ey  were  wont  to  give  their  cofts  in  thegrofy,  and 
unblended  with  the  damages,  and  the  Judges  being  in  thefe  iters., 
aflifted  with  the  officers  of  the  Court,  and  not  hurYied  or 
ftrained  in  their  fittings,  they  could  eafily  make  a  computa- 
tion of  fuch  cofts ;  but  when  Ed.  I.  was  changing  his  kerfc 
'and  bringing  in  refidentiary  Juftices  to  go  the  circuits  and  try 
the  caufes  in  their  counties,  that  there  might  be  the  fame 
\miform  law,  then  it  was  neceffary  the  cofts  ihoulJ  be  taxed 
above,  and  not  at  the  affizes ;  and  thence  by  the  Statute  of 
Gloucefter,  the  6  E.  i.  they  introduced  cofts  to  the'plaintifl^ 
•and  the  words  are,  viz.  upon  the  affizes,  writs  of  cofinage 
&c.  the  demandant  (hall  recover  againft  the  tenant  the  cofts 
/of  his  writ  purchafed,  together  with  the  damage  aforefaid, 
and  all  this  fhall  be  holden  in  all  caufes  where  a  man  recovers 
damages ;  this  brought  in  cofts  in  real  aflions,  where  therp 
were  no  damages,  and  alfo  in  all  perfonal  adlions,  for  0ven  in 
aftion  of  debt  there  are  damages  for  the  unjuft  detention,  and 
upon  demurrer  the  damages  are  confeiTed,  and  therefore  there 
is  a  fufficient  authoritydor  the  Court  to  aflefs  the  cxpence  Of 
damage.     Gilb,  Hift.  of  C,  B,  214,  215. 

[ A]     To  whom  Cofts  fhall  be  given* 
[And  againfl  whom.] 

[i»  |F  baron  and feme  join  in  an  aftion,  and  a  verdicl  is.  given 
*  for  the  plaintiffs,  and  the  jury  «Jfifs  damages  ultra  mifas 
&  cufl agio  per  ipfum  (who  is  the  baron),  circa  feRamfuam  ex-  [  323  ] 
pofita  to  fo  much,  isf  pro  mifts  W  cuftagiis  aliis,  to  fo  much, 
and  thereupon  judgment  is  given*  that  the  baron  and  feme  Jkall 
recover  the  cojls  and  damages,  though  it  is  found,  that  the 
baron  only  expended  and  difburfed  the  money  for  the  cofts 
of  the  fuit,  inafmuch  as  the  feme  had  nothing,  yet  the  judg- 
ment is  good,  that  the  baron  and  feme^fhall  recover  the 
cofts,  for  there  cannot  be  one  judgment  for  the  cofts,  and  k 

another  for  the  damages,  M.  9  Car.  B.  R.  between  Crufec 
and  Berry,  adjudge4  in  a  Writ  of  Error.  Intratur  Cr.  9  Car. 
Rot.  1163.I  f 
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2.  An  infant  of  12  years  of  age  was  leffor  in  ejeBment,  tht 
lejfee  was  nonfuit ;  the  father  of  the  infant  who  profecuted  the  fuit 

'  was  dead  j  50I.  cofts  were  given  to  the  defendant,  whereupon 
the  Court  made  a  rule%  that  the  UJfor  Jhould  pay  cofts.  It  was 
doubted  in  this  cafe,  becaufe  of  his  infancy;  but  if  his  father 
had  been  alive,  they  would  have  made  him  pay  the  colls,  or  if  hi 
had  left  cffety ,  his  executor  Jhould,  but  here  was  nobody  but  the 
infant  to  be  charged.  Advifare  vult.  Freem.  Rep.  373.  pi. 
478.  Mich.  1674.  B.  R.  Anpn. 

3.  Truflees  that  aft  contrary  to  their  truji  fhall  pay  colls* 
M§.  Tab.  1702.  Haberdaflier's  Company  v.  Attorney-Ge- 
neral. 

.  4.  Where  on  a  bill  to  call  a  truftee  to  account,  he  by  anfwer 
fubmits  readily  to  it,  though,  found  in  debt,  he  ftiall  pay  intereft 
for  the  balance  only  from  the  time  of  the  account  liquidated, 
and  no  cofts  ;  other  wife  //  he  controverts  the  account,  there  if 
found  in  arrear  {hall  pay  intereft  and  cofts,  as  the  plaintiff 
muft  have  done  if  he  had  been  found  indebted  to  him.  Chan. 
Prec.  254.  pi.  206.  Hill.  1705.  Parrot  v.  Treby. 

5.  Lord  Chancellor  King;  An  infant  by  prochein  amy  brings 
a  bill9  and  never  flirs  in  it  after  he  comes  of  age,  and  the  bill  is 
difmijpd.  The  infant  is  liable  to  pay  cofts,  and  muft  take  his 
remedy  over  againft  the  prochein  amy.  2  Wms's.  Rep.  297.  pl» 
80.  Trin.  1725.  Turner  v.  Turner. 

6.  The  inhabitants  of  a  hundred  have  a  capacity  to  fue  for 
the  cofts  of  a  nonTuit  in  confequence  of  the  Statute  of  Winton,  and 
of  23  H  8.  oibb.  296,  Trin.  5  Geo.  2.  C.B.  The  Inhabi- 
tants of  the  Hundred  of  Laurefs  v. 

(A.  2)     In  what  Cafes. 

S.  C.  cited  1.  ASSUMPSIT,  for  that  the  defendant,  in  confederation  of 
fyRHhtLd"  fucb  clothes  delivered  at  fuch  a  place,  promifed  to  pay  8  J.  and 

pQi     c  ,    in  confederation  of  a  debt  upon  arrearages  of  account,  the  defendant 
being  indebted  in  18/.  the  defendant  promt  led  to  pay  it.     The 
defendant  pleaded  non  affumpfit;   and  found  againft  him, 
and  fever al  damages  affeffed,  but  entire  cofts,  and  judgment  ac- 
cordingly for  the  plaintiff.     And  error  thereof  brought  and 
held  that  the  confederation  upon  the  id  affumpfit  was  not  fufficient ; 
but  for  the  ife,  and  for  the  entire  cofts,  the  judgment  was  of* 
firmed ;  and  for  the  zd  affumpfit,  it  was  reversed*   Cro\  E.  537. 
pi.  72.  Hill.  38  Eliz.  Grymfton  v.  Reyner. 
$*  in  tref-        2.  In  adtion  on  the  cafe  the  plaintiff  was  nonfuited,  and  it 
pafsjorlat-  was  moved,  that  no  cofts  fhould  be  given  again  ft  him,  be- 

1%k?U«  Ht  cau^e  l^e  ^€clarati9n  was  *»Mfe**<nt  in  law,  fo  that  if  the  ver- 
lonJtibU  dift  had  pafled  for  the  plaintiff,  he  could  not  have  judgment, 
vho  was  but  it  was  anfwered,  that  it  had  been  often  ruled,  that  the 
g^Uy,nand  defendant  <hould  have  cofts  notwithftanding  the  inefficiency 
that  what  of  the  declaration,  and  that  it  never  was  denied  but  only  id 
be  did  was   q^i  M  ston's  C*s£»  for  cofts  are  given  for  vexation>  cite* 

m  officer,  w  "it 
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%  as  argreed'  per  Cur.  D,  [32.  a.  h.  pi,  e/.  6.]  18  H.  8*  fbut  tht  plaintiff 
it  is  miTprinted,  and  fliould  be  Pafch,  a8  &  29  H.  8.)  [where  k»U  ** 
it  was  fo  held  by  Fitzherbert  and  Baldwin,  but  Englefield  ^0?£f 
dubitavit.]  2  Roll,  Rep,  88f  Pafch.  17  Jac.  B.R.  Pafford  v.  inefficiency 

Webb.    "  of  the  writ 

and  dccla- 
ration  to  excaic  tbenrfejves  df  «otyb   do.  C.  175.  pL  so.  Mtah.  4  Qat.  3.  &  HeyloW 
Cafe. 

3*  But  after  judgment  r  ever  fed  debt  Joes  not  lie  for  the  cofts 

fiven  upon  the  firfi  judgment*     D.  32,  b.  Marg.  pi.  6.  cite* 
afch.  1  Car,  B.  R, 

4.  In  ejectment  the  plaintiff' mijlook  bis  venire  facias  y  and  the  s.  C.  cited 
jury  found  for  the  defendant.     The  defendant  had  judgment  for  *»*S.  ?. 
his  cofts  notwithstanding  the  venire  was  miftaken,     Godb.  ^o^  - 
329.  pi.  423.  Arg.  cites  Mich.  18  Jac,  Pone  v,  foiott.         iy?°pain?" 

365.  Pafch, 
41  lac.  ft,  R.  Prichard  v.  Reynold.— 2  Roll.  Rep.  g«7.  6.  €.  rcfolved  aocordinfly.  ■  ■ 
Heu.  146.  Mich.  5  Car.  C.  ft.  Khiakt  v.  Si  Mannas,  the  exception  that  the  venire  wastnif* 
written  wu  allowed,  and  becaufe  the  defendant  might  have  judgment  he  oannot  have  cofts ;  and 
Richard  fon  faid  that  B.  R.  in  a&ononthe  cafe  of  Crimston  v.  Hosti/i**  it  waa  found  againft 
him,  and  the  plaintiff  for  the  prevention  of  cdfts  aUedgcd,  that  the  declaration  wai  not  iufficient, 
and  it  was  allowed  ;  but  if  the  plaintiff  be  nonfuit  he  (hall  not  have  benefit  of  fuoh  exception  to 
prevent  cofts,  by  reafon  of  the  unjuft  vexation*— -3.  P.  a*  to  the  aonfuit.  tfob.  284.  pi.  367. 
Tfin.  16. Jac.  Steward  v.  Sudbury, 

5.  A  man  inhabiting  in  the  mop  remote  part  of  England  was 
arrefled  eight  times  by  latitat,  and  no  declaration  is  put  in ;  and  , 
the  counsel  prayed  cofts  for  the  defendant,  The  Prothono- 
tary  faid,  that  he  {hall  not  have  cofts,  unlefs  he  come  in 
perfon ;  but  Richardfon  faid,  on  the  contrary}  he  (hall  have 
cofts ;  for  it  appears  that  he  had  been  put  to  travel,  apd  a  day- 
given  to  fliew  caufe  why  the  cofts  ft^ll  not  be  given.     Het, 

73.  Hill.  3  Car.  C.  B.  Fenn  v.  Thomas. 

6.  Whether  cofts  might  be  given  on  a  fpecial  verdicl^  tht 
Court  doiAted;  for  the  Statute  23  H.  8.  cap*  15.  fays,  that 
where  a  verdrft  is  found  again  ft  the  plaintiff;  but  in  a  fpecial 
verdtd  it  is  neither  found  for  or  againft ;  but  it  may  be  faid* 
that  when  it  is  adjudged  again  ft  the  plaintiff,  then  it  is  found, 
againft  hitn ;  and  4  Jac.  capt  3,  which  gives  cofts  in  an  ejec- 
tionefirma?,  had  the  fame  words,  if  any  verdid  &c.  But  it 
may  be  anfwered,  that  as  in  demurrer  no  cofts  fhall  be  re- 
covered, no  more  in  a  fpecial  verdift,  for  that  the  plaintiff 
•had  a  frobabilem  taufam  titigandi*  and  the  ftatute  may  be  in* 
tended  of  vexatious  fuits  &c.  Het.  144.  Trin,  5  Car,  C.B* 
Fawkenbridge's  Cafe. 

7.  Affidavit  that  the  defendant  awed  but  40/.  the  Court  or- 
dered the  plaintiff  to  (hew  caufe  why  he  fhould  not  accept  it, 
and  on  refufal  he  fhall  have  no  cofts,  unlefs  he  proves  more 
due.  2  Keb.  152.  pi.  27*  Hill.  18  &  19  Car.  2.  in  B.  R. 
Rhodes  v.  Brooks. 

8.  A  prohibition  was  prayed  to  the  Ecclefiaftical  Court  of  ,% 
Lincoln,  for  that  the  plaintiff  was  profecuted  there  ex  officio 
upon  articles  exhibited  againft  him/*r  not  coming  to  church,  and 

B  b  2  Jitting 
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fitting  irreverently  there  when  be  did  come,  andbecaufe  they  taxe4  . 
cofts  againft  him,  the  Court  doubted,  whether  cods  ought  to 
be  taxed,  becaufe  it  was  not  a  caufe  between  party  and  party, 
"  *  but  promoted  ex  officio  judicis,  &  per  inftantiam  curiae,  though 

a  perfon  be  afligned  by  the  Court  to  profecute  it.  Afterwards, 
by  the  mediation  of  the  Court,  the  cofts  were  mitigated,  and 
the  party  fubmitted  to  pay  them,  and  to  conform  to  the  laws 
of  the  church..  Hard.  503.  pi.  10.  Mich.  20  Car,  2.  in  Scacc.  , 
Browne  v.  Lake. 
r  225   ]       9.  If  the  defendant  plea ds  a  plea  in  abatement,  and  plaintiff 
confeffes  it,  the  plaintiff  thereby  faves  cofts;  per  Cur.  12  Mod. 
j 45  Mich.  9  Wt  3.  Greenhill  v.  Shepherd. 

10.  When  proceedings  are  fet  ajidefor  irregularity >  there  fliaU 
never  be  cofts ;  per  Holt  Ch.  J.  J  2  Mod.  435.  Mich.  1 2  W.  3. 
Anon. 

11.  In  debt  on  bond,  though  the  money  be  tendered  before 
fidlion  brought,  which  is  refujed,  yet  the  plaintiff  rauft  have 
cofls ;  for  the  ftatute  gives  the  Court  no  jurifdi&ion  till  after 
action  brought,  and  therefore  they  cannot  take  notice  of  a 
tender  before.  Refolved,  19  Mod.  26,  Trin.  10  Ann.  B.R. 
Player  v.  Bandy. 

12.  Where  defendant  imparls,  and  a  yd  perfon  demands  eonu* 
fance  of  pleas,  which  is  refufed  to  the  3d  perfon  as  coming 

too  late,  but  which  other  wife  would  have  been  granted,  no 
.cofls  fhall  be  paid,  ip  Mod.  156,  Pa fch,  12  Annf  B.  R* 
Manners  v.  Perne. 

13.  Three  declarations  for  one  and  the  fame  battery  being  or" 
'         dered  to  be  reduced  into  one,  plaintiff's  counfel  prayed  cofts,  but 

was  denied.  Notes  in  C.  B.  250.  Hill.  7  Geo.  2.  Harper  aa 
Attorney,  v.  Woodhoufe  and  others. 

14.  Plaintiff's  attorney  delivered  a  very  long  declaration  for 
entering  plaintiff's  houfe  and  taking  and  carrying  away  his 
goods,  and  in  every  count  repeated  the  particulars  contained  in  an 
'inventory  of  the  defendant's  goods  taken  at  the  time  they  were 
dijlrained  for  rent,  on  account  of  which  diftrefs  this  adioR 
was  brought,  with  feme  J mall  variance  in  the  defcription  of 
the  goods,  and  laying  the  trefpaffes  on  different  days ;  the 
Court,  upon  hearing  counfel  on  both  fides,  it  appearing  that 
the  action  was\brought  for  one  and  the  fame  trefpafs,  order- 
fd  two  of  the  counts  to  be  flruck  out%  and  the  attorney  to  pay 
cofls.  Notes  in  C.  B,  230.  Hill,  9  Geo.  2.  Mackdonald  v. 
Ounter. 

15.  Motion  to  fet  afide  plea  in  abatement,  which  came  in  two 
days  after  declaration  left  at  tfefencfanfs  attorney* *  chambers,  under 
the  door,  which  was  not  found  there  till  Noyenfber  ifl.  The  agent 
had  appeared  for  the  country  attorney,  and  plaintiff  had  given 
no  notice  to  the  agent  of  declaration  being  filed  or  left;  per  Cur. 
whether  the  plea  came  regularly  in  or  not  is  the  only  quef- 
jtion  ?  and  the  declaration  not  being  delivered,%nor  any  notice 
to  the  agent  of  its  being  filed,  the  rule  for  letting  afide  the 
plea  was  difcharged  with  cofts,  it  being  tricking  practice  to 
r'  put 


r 

t 

pit/  fA*  declaration  under  the  country  attorney's  chamber  door. 
NAtes  in  G.  B.  251,  252.  Mich.  12  Geo.  2.  Burnett  w 
Kendall. 

16.  In  what  cafes  cofts  are  difcharged  by  a  general  pardon* 
See  Tit«  Prerogative  (S.  a)  pi.  13;  and  the  Notes  there. 

(A.  3)     For  not  going  on  to  Trial* 

X.  TX7HERE,  upon  notice  of  trial,  t\\6  defendant  makes  affidd- 
**  vit,  that  be  attended  with  his  counfel  and  witneffy,  and 
the  plaintiff  did  not  proceed  to  trial,  the  Court  here  will  make 
a  rule  for  the  fecondary  to  tax  the  defendant  his  cofts,  if  he 
finds  that  cofts  ought  to  he  taxed.     2  L.  Pi  R.  243. 

2.  The  king  (hall  pay  cofts  for  an  amendment,  but  (hall  Comb.  419* 
not  pay  cofts  for  not  going  on  to  trial;  but  where  there  is  a  ^  ^the* 
profecutor,  he  (hall  pay  cofts  for  amendments,  and  not  going  profecutor. 
on  to  trial  both,  but  then  there  muft  be  an  affidavit  of  the  of  an  infer- 

,  name  of  him  who  is  the  profecutor,  for  that  does  not  appear  upon  "J-j^^ 
the  indictment;  and  if  the  defendant  does  hot  know  the  pro-  w 
fecutor,  he  ought  to  apply  to  the  Attorney  General,  who  [   326  j 
will  inform  him.     1  Salk.  163.  pi.   2*  Hill.  8  W*  3.  B.  R. 
The  King  v.  Edwards. 

3.  If  upon  notice  of  trial  defendant  draws  breviats,  retains 
counfel,  and  makes  read*  his  witneffes  before  that  notice  is  coun- 
termanded; upon  affidavit  thereof  and  motion,  hefhall  have 
fuch  cofts  as  Mafter  Ihall  tax.  12  Mod.  560.  Mich.  13 
W.  3. 

4.  On  a  motion  for  cofts  for  not  going  on  to  trial  it  appeared 
that  a  countermand  was  given  on  Sunday,  the  day  before  the 
commiflion-day,  which  it  was  faid  would  have  been  good,  had 
it  not  been  on  a  Sunday,  but  the  Court  held,  that  cofts  fhould 
be  allowed.  Rep.  of  Prac.  inC.  B.  15  Mich.  4  Geo.  I.  Deigh- 
Xon  v.  Dalton. 

5.  Aclion  was  laid  in  Cornwall.  Notice  of  trial  was  given  in 
town,  and  countermanded  in  the  country  three  days  before  the  com- 
mijjion-day  of  the  affixes.  The  queftion  was,  whether  this  was 
a  good  countermand  to  prevent  cofts  for  not  proceeding  to 
trial,  defendant  having  fent  a  witnefs  from  London,  who  was 

at  as  far  as  Exeter  before  he  heard  of  the  countermand  ?  per 
Jur.  ,  Notice  of  trial  cannot  be  given  in  the  country,  but 
may  be  well  countermanded  there ;  and  though  by  that  prac- 
tice defendant  is  put  to  an  inconvenience  in  this  cafe,  yet 
the  inconveniences  which  muft  neceffarily  accrue  from  the 
contrary  practice  would  be  much  greater.  The  countermand 
would  have  been  good  if  given  but  two  days  before  the  com- 
miffion-day.  Notes  in  C.  B.  212,  213.  Trin.  8  &  9  Geo.  2. 
Goodrightj  on  theDeoufe  of  Hawkey  v.  tjoblyn. 
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■"W  (A.  4)    To  whom;  And  againft'  whom; 

Informers* 

*  » 

shute^d  *"  RY  the  word$  of  the  Statute  ,8  Elt%*  €at*  3-  [s*  3^ 

it  wu'held  That  every  informer  upon  a  penal  ftatute  that  fhall 

that  the  willingly  delay  fuit,  difcontinue,  or  be  nonfuit,  or  againft 
v*j*l  S^ev-  whom  the  matter  ftiall  pafs  by  verdi&,  or  judgment,  fhall 
cUi^rloo,  Pay  c°fts> }t  was  hc'd>  that  all  informers  upon  penal  ftatutes, 
rtd  is  not *  which  give  a£Uon  to  him  that  will  fue,  fhall  be  faid  to  be  an 
*0J?Vn:  informer  in  the  common  courfe  of  informers,  and  fliall  be 
every  party  conCdered  as  common  informers,  though  they  never  before 
grieved;  informed  againft  any;  but  where  a  ftatute  gives  the  moiety, 
fork  is  1  or  other  part  to  the  party  grieved,  and  not  to  him  that  will  fue 
S^y1  »»d  'n  common,  there  if  one  informs  for  himfelf  and  the  queen,  he 
fabjed  to  is  not  within  the  compafs  of  the  ftatutes.  This  difference 
*«L**i*hef  was  taken  for  law,  and  judgment  accordingly.  And.  116. 
fcrwTbiT    P1-  ,02*  Krievet  v.  the  London  Butchers. 


thti  ftatute  is  he  that  has  damage ;  and  to  this  the  Court  agreed.  Saw.  50,  51.  pL  106.  Pafcb. 

»5  Eltz.  Walkcf*!  Cafe. Where  the  party  grieved  bring*  the  a&on  upon  a  penal  law,  he 

iSaO  have  eofta  if  be  recover*,  but  contra  if  it  be  brought  bv  a  common  informer.   Lord  JUym* 
Hep.  1  71.  cited  by  Powell  J.  a*  adjudged  in  C.  B.  Trim.  8W.3, 


u  Information  upon  the  Statute  2t  H.  8.  cap.  13.  again/} 
far  font  (viz.)  againft  onofor  Mon-refdenee,  and  againft  the 


2< 
two 

other  for  taking  a  farm ;  one  of  them  pleaded  licknefs,  and 
that  by  advice  of  phyfiebna  he  removed  into  a  better  air  for 
recovery  of  his  health ;  _the  other  pleaded,  that  he  took  the 
farm  for  maintenance  only  of  himfelf  and  family;  thefe  were 
both  good  pleas,  and  the  informer  not  proceeding,  but  having 
brought  this  information  only  for  vexation*  and  to  make  the  do- 

[  3*7  ]  f**d*nU  compound  with  bim>  they  exhibited  another  informa- 
tion againft  him  upon  the  Statute  18  Eliz*  cap*  5.  and  moved 
the  Court,  that  becaufe  the  informer  was  a  mean  perfon,  he 
might  give  bail  to  anfwer  the  cofts,  but  it  was  denied,  but 
made  a  rule,  that  the  defendants  ihould  not  anfwer  the  in* 
formation  before  the  informer  appeared  in  perfon.  2  Bulft. 
18  Mich.  10  Jac.  Martin's  and  Gunnyftone's  Cafe. 

3.  Upon  an  information /*r  perjury  Holt  Ck.  J.  faid,  if  the 
profecutor  gives  notice  of  trial  (though  in  an  information)  the 
firft  aj/ixesy  and  does  not  proceed,  the  defendant  mttft  have  cofts* 
if  the  perfons  indifled  gives  notice*  the  profecutor  (hall  have 
cofts.  Comb.  225.  Mich.  5  W.  &x  M.  in  B.  R.  the  King  v. 
Allen  &  al. 

ButLdtw.        4.  Whether  in  an  a&ion  by  informer  &c.  for  5 1,  upon 

n£>m  °'  31  of  E1-  f°rfeUinS  an  horff  u>''h**t  ioUing  &c.  See  3  Ler, 
that  he'  374,  Mich.  J  W,  &  M,  in  G.  B.  Sedgwick  v.  Richardfon, 
(Lutwich)  where  Levins,  who  was  counfel  for  the  plaintiff,  fays,  that 
count!0^  j^gment  was  given  for  the  plaintiff. 

with  the 

defendant,  and  that  he  always  after  the  cafe  was  moved  till  the  report  of  it  in  3  Lev.  took  it,  that 
the  rule  of  Court  was,  that  no  cofta  were  given  in  this  cafe;  but  this  report  put  him  on  further 
enquiry,  and  for  thai  puvpofe  he  faw  the  record,  but  no  judgment  i*  entered  on  the  roll,  nor 


It  that  way  footftep  of  the  cafe  in  point  of  cefts  to-be  found  by  the  remembrance  or  the  court- 
hook;  but  (ays,  that  what  gives'  him  fall  foUfa&on  that  the  Court  gave  no  cdfta,  it,  that  the 
defendant  hrmfeif  informed  him  now,  as  he  had  done  before,  within  a  little  time  after  the 
cafe  waa  debated,  that  he  had  only  pud  the  penalty,  vis.  the  10/.  in  discharge  of  the  iuit 
againft  him. 

5.  In  an  information  again fl  D.  and  other s,  one  defendant  was 
acquitted,  and  the  reft  found  guilty  at  the  aflizes,  and  though 
the  fudge,  did  not  certify  a  probable  cauft%  yet  it  was  held,  that 
the  profecutor  was  not  liable  to  pay  this  defendant's  cofts, 
becaufe  till  the  8  &  9  ^  3.  the  plaintiff  never  paid  cods  in 
an^  aftion,  if  but  one  defendant  was  found  guilty;  and  the 
aft  of  4  W  5  W.  &  M.  rap.  18.  cannot  be  intended  to  make 
profecutors  other  wife  liable  than  as  plaintiffs  were*  before  in. 
other  a/Stions.  I  Salk.  194.  pi.  5.  6  Ann.  B.R<  the  Queen 
v.  Danvers  &  at. 

6,  In  an  information  filed  in  the  attorney  generaPs  name  for 
beating  a  cuflom-houfe  officer,  the  profecutor  had  given  notice  of 
trials  but  not  countermanded  it,  till  the  defendant  had  retained  his 
counfel,  and  teas  ready  to  attend,  upon  which  Mr.  Kettleby 
moved  for  cofts;  but  Mr- Mafterrnan  informed  the  Coo**, 
that  in  informations  of  this  nature,  where  the  king's  name  is 
more  than  barely  made  ufe  of  the  Crown  never  receives  not 
pays  cofts;  accordingly  the  Court  refufed  the  motion,  Bar- 
nard. Rep.  in  B.  R.  275.  Hill.  3  Geo.  2*  the  King  v.  CJo* 
haire. 

(B)     In  what  Aftions. 

» 

fl.  |NT  a  prohibition,  if  iffue  be  joined  amonf  others,  whether  J.  C.  at-da* 
*  the  defendant  hath  profecuted  in  the  Court  Chriflian  after  ■J*"  W  n 
the  prohibition  granted,  and it  is  found  againfl  the  defendant,  the  j©*  *^7i  * 
plaintiff  fhall  have  his  cofts,  as  well  as  where  the  defendant  P*«  **• 
is  found  guilty  in  an  attachment  upon  a  prohibition*  Mich,  fj0*!"**  ' 
15  Car.  B.  R.  between  Facey  and  Lquge  adjudged,  and  then  adjudged, 
vouched  Trin.  7  *  Car.  B.  where  it  was  fo  refolved  per  Cur.  —  Gmi 
upon  a  view  of  feveral  ancient  proceedings.}  C'/rf*J& 

citedacafet 
in  C.  B.  where  the  fuit  being  commenced  in  the  fpiritual  court  after  a  prohibition  delivered,  as} 
*  attachment  itfoed  on  the  prohibition,  and  becauTe  the  party  waa  damnified,  and  'put  #.  n    -1 

to  h>a  fait  of  attachment,  which  was  found  to  be  fued,  the  party  there  recovered   L     3^"    4 
damages  and  cofts,  and  fo  the  Court  unanimoufly  agreed  here,  that  the  party  would  have  his 
damages  and  cofts  found  by  the  jury,  and  judgment  accordingly  nifi.  .  ■         .S.  C«  eked  $■ 
Lev.  360. 
*  Jo.  447 .  cite*  it  aa  7  Jac. 

[a.  In  an  a&ion  upon  thejtatute  of  it  H.  8. U&b.  6.  J  for  SeetStMo* 
taking  a tmortuary  againft  the  ftatute*  the  plaintiff  {hall  have  2*7iid 
forae  cofts,  though  it  is  on  a  penal  law,  becaufe;  it  is  brought  the  not* 
for  a  debt.  New  Entries  164.  Contra  Mich,  ti  Jac.  B.  Smith's  ton* 
Cafe,  per  Curiam.] 

[3.  If  cofts  are  awarded  to  tht  defendant  in  a  prohibition  if- 
the  Statute  ofiR.b.  upon  a  confutation  granted,  and  the  party 
far  whom  they  are  awarded  brings  debt  fir  them,  he  fhall  bare 
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his  cofts  in  this  fuit.  Mich.  22  Jac,  B.  R.  between  CocHeraM 
and  Davis,  dubitatur;  but  H.  22  Jac.  B.  R.  it  was  adjudged 
per  Curiam,  that  he  (hall  have  coils,  becaufe  this  is  a  new 
fuit  and  judgment .] 
This  Cafe  is  [4,  In  an  aftion  of  debt  upon  thejlatute  of  1  &.2  Ph.  &  Ma# 
1?  D'i ,77#     caP-  I2#  °^  ^riJfes  uPon  tne  branch  of  the  ftatute,  by  which 

■  *kcUr.  r^e  5 1-  ana%  trtpb  damages  are  given  to  the  party  grieved,  for 
209.  a.  pi.  driving  a  dijirefs  out  of  the  hundred,  no  cofts  are  to  be  given  by 
it.  Mich,  the  law,  becaufe  the  ftatute  by  intendment  gives  treble  da- 
D*ici'«U*'  mages  in  'ieu  of  the  whole.  D.  2  Eliz.  177.  32  Co.  Magna 
Cafe.  s.c.  Chart.  289.] 

&  s.  p. 

accordingly.— BendU  80.  pi.  125.  S.  C.  ■    ■  ■       Note,  that  where  aSion  penal  is  given  by 

fialute  to  recover  a  great  fum  b)  aelion  of  debt  for  ingrojttg  &c.  there  the  plaintiff  Jhall  not  recover 

cofts  and  damages  in  this  action  of  debt.  Br.  Damages,  pi.  200.  cites  35  H.  8.  &  Trin.  4  M.  1.— 

.Br.  Cofts.  pi.  3a.  cites  35  H.  8.  S.  P.  —  Br.  N.  C.  pi.  258.  cites  35  H.  8.  &  Trin.  4M.1.8.P. 

■  10  Rep.  116.  b.  cites  Br.  Damages,  pi.  aoo. 

♦ 

Cro.C.  c59<  [5»  But  upon  the  branch  of  this  Statute  of  I  &  2  Ph.  &  Ma, 
pi.  3.  North  by  which  it  is  enacted,  That  if  any  one  takes  more  than  a\d.  for 

S  C^reSlv-  imPoun{itni  a  diftr*fh  be  Jhall  forfeit  5/,  to  the  party  grieved, 
ed  per  toL  *v#r  and  beftdes  the  fum  taken  ultra  4^.  if  any  ad: ion  of  debt  be 
Cur.  and      brought  by  the  party  grieved  for  the  5/.  for  that  the  defendant 

nfatete*  too'c  ^  u'tra  tne  4  &•  ^or  r'ie  impounding  a  diftrefs,  and  the 
r  ,_  defendant  pleads  Nil  debet,  and  it  is  found  againft  him,  the  jury 
•  Fol.  517.  ought  to  give  (*)  cofts  ',  for  here  this  is  a  certain  debt  before 
1  -r  ■>  the  adlion  brought,  though  it  be  by  a  penal  law,  and  cofts 
gives  a  Jhall  be  given  for  the  delay  in  non-payment  of  the  money  at  the  re- 
tlfn'and*'  turn  °f  f^€  ftinvnons,  as  he  might  have  paid  it,  and  been  dif- 
gives  an  ac  charged  of  his  cofts  5  for  this  is  not  like  to  the  firft  branch  of 
•ft^f*''  ^ls  ^atute>  wnere  triple  damages  are  given,  nor  to  other? 
lant'doea0"  I*1**!  ftatutes,  where  the  damages  or  debt  are  uncertain,  as  upon 
not  pay  up-  the  2  Ed,  6.  till  recovery.  Mich.  15  Car.  B.R.  between 
on  demand,  North  and  Mufgrave,  in  a  writ  of  error  upon  a  judgment  in 
tfewrtyto  Banco,  where  cofts  given  upon  advice,  adjudged  per  Curiam, 
a  fat,  when  and  the  firft  judgment  affirmed.  Intratur  Tr»  15  Rot.  975. 
he  recovers  New  Entries  163.  upon  the  Statute  of  13  Eliz.  cap.  5.  of 
£*£*  huT  F§rg"y  of  fa]fe  l^eeds.  New  Entries  164.  upon  the  Statute 
damages,  of  21  H.  8.  cap.  6.  of  Mortuaries,  cofts  given.] 
becaufe  he 

did  not  pay  the  duty  by  the  ftatute  upon  demand,  and  he  fhall  alfo  have  cofts,  or  otherwife  he 
may  expend  more  than  he  recovers ;  but  where  the  duty  is  uncertain,  u  to  recover  treble  damages, 
to  on  the  Statute  of  Waftc,  or  not  Getting  out  tithes,  there  no  more  is  given  but  the  treble  value, 

tnd  no  cofts,  Jo.  447.  pi.  9.  Mufgrave  v.  North  S.  C.  adjudged. Mar.  56.  pi.  88.  and 

61.  pi.  95.  North  v.  Mufgrave,  S.  C.  adjornatur.  S.  C.  cited  Arg.  Vent.  133.  Trin. 
S3  Car.  2.  B.  R.  but  the  Court  held,  that  cofts  and  damages  ought  not  to  be  given  in  a&ous 
popular,  be  the  forfeiture  certain  or  not ;  but  where  a  certain  p  nalty  is  given  to  the  party 
grieved,  there  he  fhall  recover  his  cofts  and  damages,  Elton  v.-  Barker.— — —In  debt  on  the 
Statute  5  Eliz.  cap.  9.  about  witneftes  the  Court  held,  that  no  cofts  fhafl  be  in  a  popular  aelion,  be 
the  penalty  certain  or  uncertain  j  bnt  where  the  parry  grieved  fhall  have  penalty  certain,  he  (half 
have  cofts.    1  Salk.  206.  pi*  4.  Trin.  9  W.  3.  B.  R.  Shore  v<  Madtfton. Comb.  449.  S.  C. 

{^n  -l  accordingly.— -  Some  diverfity  per  Cur.  Carth.  230,  131.  Pafch.  4  W.  Ac  M.  in. 
3*9  J  B.  R.  *fiie  corporation  of  Plymouth  v.  Collins,  which  was  debt  for  a  penalty  o£ 
20/.  brought  by  the  corporation-  qui  tam  &c.  on  a  private  acl  of  parliament,  concerning  the  New* 
River  Water  brought  to  Plymouth,  for  diverting  the  water  courfc,  contrary  to  the  ftatute  and 
held  per  tot.  Cur.  that  the  plaintiffs  fhould  have  cofts,  becaufe  here  was  a  certain  penalty  given 

to  certain  perfoas,  and  fo  within  the  rule  of  cofts. Skinn.  363.  pi.  6.  and  367.  pi.  1 4.  Mich. 

5  W.  &  M.  in  B  R.  fame  cHverftty  taken  in  cafe  of  the  company  of  cutlers  in  Yorkfhiit  v.  Ruf- 
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•Till,  whicn  was  M  a&ibn  on  a  private  a£of  parliament  for  a  penalty,  for  retaining  an  apprentice 

contrary  to  that  ad,  and  ruled  that  coils  be  given,  and  cites  the  cafe  next  above. Comb. 

S14.  Cutler's  Company  in  Yorkfhire  v.  Hurfley,  S.  C.  1a  Mod.  46.  Cutler's  Company 

.  *c~v.  fiuflun,  S.C. 

(S.hh)  [In  an  adTion  upon  the  ftatute  of  2  H.  4.  cap.  1.  ThU  is  the 
.  [\\J\fcrfutng  before  the  admiral  far  a  thing  done  upon  the  land,  ro*^  B£" 
in  which  cafe  the  ftatutes  gives  to  the  plaihtiff  double  damages  louv.  Poia- 
without  fpeaking  of  any  cofts,  yet  he  ftiall  recover  as  well  tell  cited 
double  cofts  as  double  damages.  Co.  10.  Bilford  [Pilford]  116.  J°6*7.L 
D.  4,  5.  Ma.  159.  [b.  pi.  37.  38.]  ibid  116. 

b.  gives  tHe 
feafon,  for  that  this  is  a  ftatute  of  addition ;  becaufe  damages  and  cofts  were  in  fuch  cafe  recover- 
able at  common  law,  and  cites  8  £.  4.  13.  b.  14-  a.  and  the  ftatute  increafes  the  damages  to 
double,  and  yet  he  mall  recover  cofts  alfo ;  fur  the  ftatute  in  increafing  the  damages  does  not  take 
away  the  colts.— -S.  C.  cited  Skinn.  555. SeeLawfou  v.  Story. 

[6.  And  in  the  faid  action  upon  2  H.  4.  the  jurors  may  ajffs 
the  damages  and  cofts  entirely,  if  they  willj  for  damages  in- 
clude all.  Co.  10.  Pilford  116.] 

[7.  But  it  fecms  upon  the  Statute  of  2  H.  4.  no  cofts  ftiall 
be  given  de  increment 0  by  the  court,  but  only  the  cofts  given  by 
the  jury  Jhall  be  double,  and  nothing  de  incremento.  Hill.  16 
Car.  B.  R.  between  Trelawny  and  Babbe,  fo  done  upon  advice, 
lhtratur  P.  16  Car.  Rot.  137.] 

[8.  But  Mafter  Hoddeldon  faid,  there  were  fome  precedents  •S.C.citesl 
that  the  cbfts  given  by  the  jury  Jhiuld  be  doubled,  andalfo  the  cofts  and  hcld 
given  de  incremento ;  but   it  *  feemed  to  him  the  other  day,  Skin^c, 
fciJicet  to  double  the  cofts  given  to  the  jury   only,  without  556. 
any  increafe  by  the  court,  to  be  the  Aire  and  fafe  way.] 

9.  In  wtf^the  plaintiff  fhall  not  recover  cofts,  be cauje  great  *°  Rep. 
damages  are  given  by  ftatute.  Br.  Wafte,  pi.  118.  cites  2  H.  0{,fte,'fn<f# 

*4*  *7-  S.  C.  cited 

»  per  Cur.         j 

for  this  is  a  law  of  creation,  and  gives  remedy  where  none  was  before,  and  therefore  no  cofts  \ 
Hull  be  recovered. 

10.  Writ  of  wafte  was  brought,  and  the  wafte  found,  and 
Skrene  prayed  that  they  inquire  of  the  damages  of  his  writ 
and  fuit,  viz.  cofts,  as  it  feems;  and  per  Rickhill  and  Thira. 
where  damages  are  given  all  by  the  ftatute,  as  in  wafte,  decics 
tantum,  quare  imp  edit,  &c.  a  man  ihall  not  recover  other 
damages  than  are  in  the  ftatute,  quod  curia  conceflit.  Br. 
Cofts,  pi.  6.  cites  2  H.  4.  17. 

11.  In  quare  imped: ty  the  plaintiff  recovered  damages  with-  IWd.pl.17. 
out  cofts;  for  where  damages  are  given  by  ftatute  fince  the  SaTihe  » 
Statute  of  Gloucefter  in   certainty  out  of  the  courfe  of  the  plaintiff  ) 
common  law,  a  man  Ihall  recover  that  which  is  limited  in  the  intli  recover 
ftatute,  and  not  otherwife,  and  therefore  he  ftiall  not  have  n^'and** 
cofts  in  quxrc  impedit.  Br.  Cofts,  pi.  I.  cites  27  H.  6.  10.     damages, 

but  not 
tofts ;  becaufe  great  damages  are  given  by  the  ilatute.        ■■  Fitz.  Damage,  pi.  89.  cites  S.  C. 

— Keilw.  «6.  a.  pi,  2.  B.  R.  S.  P.  by  Fineux  Ch.  J. a  Inft.  a 89.  S.  P. 10  Rep.  116. 

t.  b.  S.  P  becaufe  tne  Stat  W.  a.  cap.  5.  which  gives  damages,  is  an  adt  of  creation,  and 
cites  S.  C— — Skinn.  25.  Mich.  33  Car.  2.  C.  B.  it  was  ruled,  that  if  it  be  a  Quare  imp.  bv 
Common  law,  then  there  (hall  be  no  cofts,  but  otherwife  if  it  be  by  ftatute ;  and  if  the  church 
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is  full  of  the  defendant  by  iaftitutiou,  then  it  is  a  Qua.  imp*  within  the  ftaftttte,bat  if  ttis 
then  it  it  at  eommoa  law ;  and  cites  Co.  Ent:  50$,  509, 

In  Deeits  *  1 2.  So  in  a  Decies  tantum  the  plaint iff  (hall  rteover  no  Cofts. 
wh£h  Ua.    Br*  Cofts,  pi.  I*  cites  27  H.  6.  jo. 

law  of 

creation,  the  plaintiff  fhall  weaver  the  penalty  given  by  die  Statute  [$9  E.  3.  tef.  ia.J.  ani  no 
Snore ;  becaufe  it  it  a  law  of  creation;  per  Cm.  10  Rep.  i  16.  b.  Mich,  to*  Jac.  B.  R.  in  PilfolA'n 
Cafe,  cites*  a  H.  4.  17.  b. 

I0^Pt  «  r3-  Contra  it  is  faid  m  ravijhmtnt  of  ward.  Br.  Cofts,  pi.  I. 
£d*±  *  cites  27  H.  6.  10. 

S.  C.  14.  W*  brought  an  a&ion  upon  the  Statute  1  tf  2  P.  tf  if. 

/        againft  B./^r  unlawful  impounding  ofdiftreffes,  and  was  nonfuit  l 

/        it  was  moved  br  abuttleworth    Serjeant,  if  the  defendant 

v,        fhould  have  colts  upon  the  Statute  of  23  H.  8.  and  it  was 

f         adjudged,  that  he  fhould  not ;  and  that  appears  clearly  by  the 

words  of  the  flatute  &c.  for  this  a 61  ion  is  not  conceived  upon 

any  matter  which   is  comprifed  within  the  faid  ftatute,  and 

alio  the  ftatute  upon  which  this  a£tit>n   is  grounded,  was 

made  after  the  faid  Statute  of  23  H.  8.  which  gives  cofts,  and 

therefore  the  faid  Statute  23  H  8.  and  the  remedy  of  it,  can- 

not  extend  to  any  aclion  done  by  1  &  2  P»  &  M.    And  Rhodes  J. 

faid,  it  was  fo  adjudged  in  8  Eliz.  3  Le.  92.  Pafch.  26  Eli*. 

in  C.  B.  Wrennam  v.  Bullman. 

15.  Debt  brought  in  B.  R.for  16  s.  cofts  of  fuit  given  in  an 
inferior  court  upon  a  nonfuit  upon  the  Statute  of  2  3  H.  8.  Ad- 
judged that  the  ad  ion  did  lie,  though  againft  the  Statute  of 
Gloucester,  which  is,  that  no  action  fhall  be  brought  herp 
for  any  fum  under  40  s.  Cro.  E.  96.  pi.  u.  Pafch.  30  Eliz. 
Br.  R.  Harward  v.  Furborne. 

1 6.  Avowry  for  an  amercement  in  a  leet,  for  not  doing  fuity  th« 
',      plaintiff  was  nonfuited,  for  which  the  defendant  had  a  return, 

and  he  prayed  his  cofts,  but  the  opinion  of  the  Court  was,  he 

fliould  not  have  cofts,  for  it  is  not  fuch  a  thing  for  which  the 

flatute  doth    give  cofts,  for   it  extends  only  to  cuftoms  and 

fervices.    Cro.   E.  300.  pi.  15.  Pafch.  34  Eliz.  in  B.  R» 

Porter  v.  Gray. 

17.  Aclion  upon  the  Statute  5  Eliz.  for  perjury^  it  was  found 
for  the  defendant,  and  9I.  afleffed  for  cofts  to  him  ;  and  it  was 
moved,  rhat  cofts  (hall  not  be  given  againft  the  plaintiff,  for 
he  fueth  as  a  party  grieved,  and  not  as  a  common  informer, 
and  fonot  within  the  Statute  28  Eliz.  but  it  was  anfwered, 
that  cofts Jhall be  hereupon  the  Statute  21  H.  8.  which  givetb  it 
upon  every  aclion  upon flatute.  Gawdy,  this  cannot  be,  for  the 
Statute  5  Eliz.  was  made  after  that  ftatute.  £>u*re  of  it. 
Cro.  E.  177.  pi.  4.  Pafch.  32  Eliz.  in  B.R.  Spiie  v.Rofs. 

1 8.  In  battery^  the  defendant  was  bail  for  A.  and  B.  who 
afterwards  were  condemned;  error  was  brought  in  the  Ex* 
chequer  Chamber,  and  tl\e  fir  ft  judgment  was  affirmed*  and 
other  new  cofts  given  by  the  juftices  there,  and  the  record  was 
remanded  intoB.  R.  and  now  a  fcire  facias  was  prayed  againft 

the 


*he  bail,  as  well  for  the  damages  upon  the  fit  ft  judgment,  a* 
for  the  cofts  given  in  the  Exchequer  ;  It  was  the  opinion  of. 
the  Court,  that  the  bail  was  not  chargeable  with  the  new  coftsy 
for  they  take  upon  them  to  pay  only  the  condemnation  of 
this  court,  and  not  of  any  other  court.  Cro.-E.  587.  pi.  21. 
Mich.  39  &r  40  Elifc.  B.  R.  Penruddock  v.  Errington. 

19.  On  a  libel  for  tithes ,  the  defendant  fuggtfted  a  mains  as  BrownLgft. 
to  part  of  the  tithes,  and  a  contracl  executed  in  fatisfaclion  for  s-  c-  Seea* 
the  reft ;  and  becaufe  he  proved  not  his  fuggeftion  within  6  ^ifflatioa 
months,  the  parfon  had  a  confutation,  and  tofts  aflifled.    In  of  Ydv. 
debt  brought  in  C.  B.  for  the  cofts,  the  plaintifthad  judgr 

tnent.  Error  Was  brought  in  B.  R.  and  affigned,  that  no 
cofts  ought  to  be  afTefted,  becaufe  the  fuggeftion  for  the  pro- 
hibition was  grounded  upon  the  modus t  which  muft  be  proved^ 
and  alfo  upon  the  contracl  f  which  needs  no  proof  and  therefore 
the  fuggeftion  being  entire,  and  part  of  it  needing  no  proof, 
they  could  not  give  any  cofts ;  for  that  is  where  the  whole  [  331  1 
matter  of  the  fuggeftion  requires  proof.  Yelv.  1 19.  Hill.  5 
Jac.  B.  R.  Cobb  v.  Hunt. 

20.  Note,  it  was  the  opinion  of  all  the  juftices,  and  fo 
declared,  that  if  the  plaintiff  in  an  eje&ione  firm*  doth  raiftake. 
his  declaration,  that  the  defendant  in  fuch  cafe  (hall  have  his 
con^s  of  the  plaintiff  by  reafon  of  hisunjuft  vexation.  Godb. 
345*  ?'•  439*  Trin.  21  Jac.  B.  R.  Anon. 

21.  In  affife  brought  again  ft  D.  the  plaintiff  was  nonfuit,  / 
and  D.  moved  to  have  cofts,  and  it  was  denied  by  the  whole  / 
Court,  becaufe  an  affife  is  not  within  the  words  of  the  ftatute.   * 
BrownL  28,  29.  Anon. 

22.  In  an  adion  for  flander  ing  the  defendants  title  the  plain-  Cro.C.  140* 
tiff  had  judgment.    It  was  affigned  for  error,  that  10  s.  da-  P1-  *6* 
mages  were  given,  and  yet  ill.  was  given  for  cofts.     The  {j^^ 
Ch.  J.  thought  it  error,  becaufe  a£tion  on  the  cafe  for  flander  s.  c.  held 
was  within  the  Statute  21  Jac.  [cap.  16.]  but  the  three  others  »ccordina> 
e  contra;  for  though  it  is  within  the  firft  branch  as  to  a&ions  {Ji^^f* 
to  be  brought  within  the  time  limited,  becaufe  in  that  cafe  ch.  j. 
the  words  of  the  ftatute  are  general,  a£tions  on  the  cafe ;  yet  fccmed  to 
the  claufe  for  cofts  are,  actions  on  the  cafe  for  flander,  and  Jjjlbt,~-* 
*his  ought  to  be  to  the  perfon  of  a  man,  and  not  to  the  title  of  Harwooc^r. 
lands  \  for  this  is  not  properly  a  flander,  but  a  caufe  of  da-  Lowe&C. 
mage.    Jo.  196.  pi.  8.  Mich.  4  Car.  B.  R*  Low  v.  Hare-  S^xwd- 
wood.  irgly  by 

three  jnl- 
tices,  and  Hide  Ch.  J.  fttd  nothing  one  way  or  other.  "  Ley  St.  Low  v.  Woodward 

S.  C.  refohred  not  to  tie  within  the  ftatute.     ■  ■  ■■    GUb.  Ifift.  of  C  B.  aiJ.S.  P.  and  in  maic   < 
citttS.C.  * 

23.  F.  brought  an  adion  of  trofpafs  againft  D.  for  entering 
into  bis  houfe,  and  breaking  open  bis  theft,  and  taking  away  his 
goods.  The  defendant  pleaded  a  fpecial  plea,  viz.  that  he  did 
it  by  way  of  diffrefs  for  rent  due  unto  him.  The  plaintiff 
replied,  De  injuria  fua  propria  abfque  tali  caufa ;  upon  this 
an  ifliie  was  joined,  and  a  yerdid  foand  for  the  plaintiff. 

*     RoU 
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Roll  Ch.  J.  faid,  that  he  muft  pay  cofts,  otherwife  there  fhafl 
be  vexation  without  amends;  therefore  let  the  plaintiff  take 
his  judgment.  'Sty.  I53.  Mich.  24  Car.  B.  R.  Frank  v# 
Dixon. 

24.  Plaintiff  in  a  fcandalum  magnatum  fhall  have  no  cofts, 
though  he  has  a  verdidfc.  2  Show  506.  pi.  467.  Hill.  2  &  3 
Car.  2.  B.  R.  in  a  nota  at  the  end  of  the  Caie  of  Lord  Peter- 
borough v.  Williams. 

25.  In  an  a&ion  upon  the  Statute  8  H.  6.  of  forcible  Entry, 
the  fecondary  craved  the  direftion  of  the  Court  before  he 
could  tax  cofts;  and  they  were  doubtful  in  it,  and  rather  in- 
clined the  plaintiff  was  to  have  no  cofts;  but  upon  the  view 
of  Pilford's  Case,  in  10  Rep.  and  the  books  there  cited, 
they  refolved  that  he  ftiould  have  treble  cofts.  Vent.  12. 
Pafch.  21  Car.  ?.  B.  R.  Skier  v.  Atkinfon. 

26.  Serjeant  Darnel  moved  for  the  defendant,  that  whereas 
the  Judge  that  tried  the  caufe,  certified  only  an  affault,  and  no 
battery ;  yet  the  plaintiff  had  fued  out  and  executed  an  exedu- 
tion  for  his  full  cofts,  which  exceeded  the  damage,  being 
under  40s.  Holt  Ch.  J.  You  come  too  late,  after  execution 
executed ;  you  may  take  your  adiion.  See  Stat.  22  &  22 
Car.  2.  cap.  9.  ad  finem.  Comb.  222.  Mich.  5  W.  &  M; 
B.  R.  Phelps  v.  Rainer. 

27.  In  trefpafs  for  digging  in  his  clofe  &c.  there  fhall  be  no 
cofts;  contra  if  that  had  been  a  carrying  away.  Hill.  7 
W.  3.  B.  R.  Reynold  v.  Ofborn. 

28.  In  trefpafs  for  enrering  his  clofe,  and  throwing  down  fo 
many  perch  of  hedges,  no  cofts;  contra  if  that  had  been  a  carry- 
ing away.     Hill.  8  W.  3.  Franklyn  v.  Jolland. 

r  332  ]  29.  o  tf  9  W%  3.  cap*  10.  /".  3.  In  alt  aft  ions  of  wafte  and 
actions  of  debt  upon  the  Jlatute  for  not  fetting  forth  tithes, 
wherein  the  Jingle  value  or  damage  found  by  the  jury Jhall  not  exceed 
20  nobles,  and  in  all  writs  of  fcire  facias  and  prohibitions,  the 
plaintiff  obtaining  judgment  of  execution  after  plea  pleaded \  or 
demurrer  joined^  Jhall  likewife  recover  his  cofts . 

30.  It  is  the  courfe  of  the  Court  of  Exchequer,  that  plain' 
tiffs  Jhall  have  cofts  in  Equity,  where  they  recover,  without  any 
order  for  them.     MS.  Tab.  1702.  Warburton  v.  Warburton. 

31.  If  a  bill  in  equity  be  brought  for  a  partition,  no  cofts 
can  be  had  on  either  fide,  becaufe  it  is  an  amicable  fuit  5  fo  it 
is  at  law ;  per  the  Mafter  of  the  Rolls.  Pafch.  7  Ann. 

32.  Conflant  courfe  of  the  Court,  where  mutual  account  is 
,.               decreed,  to  referoe  cofts  till  after  the  report,  that  the  Court  may 

have  it  in  their  power  to  punifli  the  wrong  doer.  MS.  Tab* 
Feb.  16th  1709.  Rider  v.  Bayley. 

33.  In  ejeclment  of  lands  in  Kent,  there  was  a  verdicl  Pro 
l%uer.  as  to  part,  and  a  verii&for  Lord  Suffex  for  fome  lands  in 
foffejpon,  and  Jeverdl  other  defendants  named  in  the  rule  with 
my  Lord  Suffex  were  acquitted;  as  to  feveral  other  defendants 
in  other  rules  there  was  a  verdift  that  they  were  Not  Guilty  ; 
per  Cur.  upon  8  &  9  W.  3.  cap.  10.  as  to  all  thefe  defen- 
dants 


dants  named  in  the  rule  where  all  were  acquitted,  they  mud 
Tiave  their  cofts ;  as  to  the  other  defendants  named  in  the 
tule  with  my  Lord  Suflex,  where  part  is  found  againft  them 
.though  acquitted,  they  are  not  to  have  their  cofts,  and  the 
Court  certified^  that  there  was  a  reafonable  caufe  for  making 
fuch  perfons  defendants  on  a  trial  at  Bar.  Mich.  9.  Ann. 
Regin.  B.  R.  Lord  Suflex's  Cafe. 

34.  Trejpafs  for  breaking  his  clofe,  and  for  breaking  down  of 
his  rails,  pro  fenfura,  and  for  fpoiling  of  his  locks  thereto  affixed '; 
cofts  denied.     Trin.   1 1  Ann.  B.  R.  Mabbot  v.  Whitnell. 

35.  In  cafe  for  words,  or  an  affumpfit  where  damages  are 
taken  on  onepromife  only,  or  one  jet  of  the  words,  cofts  are  given 
generally  ;  fo  on  a  writ  of  enquiry  on  one  promt fe  (where  two 
are  in  the  declaration,  and  to  one  a  demurrer  &c.  &  judic. 
pro  quer.  and  non  aflumpfit  to  the  other,  and  a  noli  profe- 

?ui  &c.  the  damages  and  cofts  of  the  fuit  fliall  be  general, 
[ill.  11  Ann,  B.  R.  Baker  v.  Campbell,  for  the  cofts  of 
fuit  are  the  fame  whether  the  ill  or  2d  promife  be  not  per- 
formed. 

36.  Cofts  fhall  follow  the  event  of  an  account,  but  if  the 
account  be  intricate  and  doubtful  there  fhall  be  no  cofts.  MS. 
Tab.  March  8th,  17 16.  Pitts  v.  Page. 

37.  Held  by  Judge  Eyre  in  Effex,  Lent  Aff.  1719,  that 
where  a  trefpafs  was  wilful  the  Judge  would  certify,  though 
<io  malice  proved,  and  fo  was  the  prafiice. 

38.  And  alfo,  that  where  fon  affault  is  pleaded  there  is  no 
occafion  for  a  certificate,  becaufe  it  is  admitted  by  the  plea. 

39.  Upon*  a  writ  of  enquiry  executed  after  judgment  by  default 
in  a  prohibition,  plaintiff  (hall  have  his  cofts ;  adjudged  in 
C.B.  and  affirmed  in  eiror.  Convyns's  Rep.  335.  Mich.  6 
Geo.  I.  Betty  fon  v.  Savage. 

(C)     In  Replevin.  [  333  ] 

•f,  "D  EPLEVIN  againfl  two*,  the  one  came  and  avowed  for 
*^  him/elf,,  and  confeffed  for  his  companion  for  rent  at rear ; 
the  plaintiff7  riens  arrear^  and  fo  to  iflue,  and  the  plaintiff 
prayed  procefs  againft  the  other;  per  Hill,  he  is  out  of  the 
/court,  and  you  {hall  recover  your  damages  for  all  againft 
him  who  pleaded  &c.  Nota,  Br;  Replevin,  pL  24.  cites 
21  E.  3«  20.  ' 

2.  In  replevin,  the  defendant  claimed  property,  upon  which  If  thede- 
they  were  at  iijue,  aj)d  found  for  tie  plaintiff  to  the  damage  «/'^£l^tpm. 
20  marks,  and  the  taking  of  a  cow;  the  defendant  prayed  that  the  pcrty  in 
plaintiff  might  not  have  recovery  of  the  damages  for  the  cow,  till  court  which 
the  beafts  ot  the  defendant,  which  the  plaintiff  has  in  Wither-  "p™k  him, 
nam,  of  which  Cape  iflued  againft  the  plaintiff,  are  delivered;  thepUinujf 
fed  non  allocatur..  Per  Terwhit  upon  this  procefs  againft  JhTre%*'ef 
the  plaintiff  for  the  Withernam  the  defendant  ihall  recover  ta]\Xt  J£l 
damages  againft  the  plaintiff  for  the  detinue  of  the  Wither-  pievinpi. 

nam;  js-"*** 
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nam;  quaere,  for  by  the  Reporter  a  man  cannot  recover  da* 
mages  without  original*  Br,  Damages,  pi.  50.  cites  j  1  H*  4. 
.10. 

3.  In  replevin,  the  defendant  jujtified  as  bailiff ";  the  plaintiff 
pleaded  jointenaney  in  the  land  witb  j.  M.  and  day  was  given  in 
the  fame  term,  and  at  the  day  the  Court  demanded  the  defendant, 
who  made  default,  and  the  plaintiff  recovered  damages  4/.  be- 
caufe  he  had  confefled  the  taking,  and  did  not  maintain  it* 
Br.  Default,  pi.  24.  cites  14.H.  4.  2. 
Ibid,  in  the      4.  If  a  man  takes  cattle  for  damage-feafant,  and  the  other 
therc'fO     ten^ers  amends,  and  he  refufes  it  &c.  now  if  he  fues  a  replevin 
lays,  Tec      for  the  cattle,  he  /hall  recover  damages  only  for  the  detaining  of 
*7  Ed.  3-    them,  and  not  for  the  taking  of  them;  for  that  the  fame  was 
E- d.3%.     lawfu'>  and  therefore  no  return  lhall  be#     F.  N.  B.  69.  (G.) 
£uti/tiie     cites  22  B.  7.  30.  Contra  in  Cafe  of  Trefpafs. 

other  bad 

them  in  pound  before  amends  tendered,  it  it  then  too  hte  to  tender  the  amende,  and  on  the  avowry 
the  defendant  (hall  have  n»  return  tilt  a  new  tender,  and  then  the  party  may  have  dettnne.  Quaere 
13  H.  4.  1 7. 1 4  H.  4.  4.  And  if  he  tenders  before  the  taking,  the  taking  is  tortioua,  7  Ed.  3.  t. 
and  if  immediately  on  the  taking  the  detainer  h  (o,  and  h^may  recover  damages  tor  it,  and  no  return, 
(hall  be  awarded  10  the  lord.  45  Ed.  3. 9. 

So  if  the  £,  And  in  a  replevin,  if  the  plaintiff  declares,  that  the  de- 

*  tiaimspro-  fadant  yet  has,  and  detains  the  cattle,  and  the  defendant  ap- 
pernor  Jays  pears,  and  afterwards  makes  default,  the  plaintiff  Jkall  have 
that  he  did  judgment  to  recover  all  in  damages,  as  well  the  value  of  the 
if 'in  the  ^  catt*e*  as  damages  for  the  taking  of  them,  and  his  co/ls.     F. 

mean  time     N.  B.  69.  (L.)  cites  M.   g  H.  8.   Rot.  I08. 

the  beafl  die, 

or  are  fold,  fo  that  he  cannot  have  a  return,  he  may  recover  all  in  damages,  if  it  be  fouad  far 

him.     Ibid  in  the  new  notes  there  (c)  cites  7  H.  4.  18. The  defendant  claimed  property  in 

C.  B.  and  they  are  at  iffue,  and  it  v/u  found  for  the  plaintiff,  it  feems  he  {hall  recover  the  vaiut  of 

the  thing  taken,  and  his  damages.  Ibid,  cites  x  1  H.  4.  10. If  the  defendant  makes  etnufsneo, 

and  avows,  and  after  day  given  over  makes  default,  the  plaintiff  (hall  recover  his  damages  by  tax** 
Jm*  of  the  court.  Ibid,  cites  14  H.  4.  a. 

6.  7  H.  8.  cap.  4.  f  3.  Every  avowant,  and  ether  perfon, 
that  makes  avowry  or  conufance,  or  jujlifies  as  bailiff  in  replevin 
or  fecond  deliverance  for  rent,  cttflom,  or  fervid,  if  the  plaintiff 
be  barred,  Jball  recover  damages  and  cofts. 

7.  In  fecond  deliverance  the  plaintiff  was  nonfuited,  and  the 
defendant  prayed  his  damages  and  cdfls  by  the  Statute  7  H.  8. 
cap.  4.  quod  nota;  and  the  ftatute  is,  that  where  he  is  bafred 

r  *ni  ]  or  the  matter  found  againft  him,  there  the  defendant  fhall 
recover  damages ;  quod  nota,  Br.  Second  Deliverance,  pi.  r, 
cites  19  H.  8.  8. 

8.  If  the  avowant  recovers  in  replevin  l*£  flialt  not  re- 
cover damages  for  the  time  mean,  but  only  for  the  trefpafs  dona 
at  the  time  of  the  taking ;  per  tot.  Cur.  and  faid  that  it  had 
been  always  taken  fo.  Dal.  52.  pi.  23.  Anno  5  Eliz.  Anon: 

Cro.F.329.  9.  Error  of  a  judgment  in  replevin,  where  the  defendant 
pi-  4-  avowed  for  an  affray,  and  had  a  return  thereof  awarded,  with 

▼.achaptin.  co^s  an<*  damages ;  error  was  afligned,  for  that  no  cofts  and- 
Trin.  36   *  damages  are  given  in  this  cafe,  either  by  the  Statute  7  H.  8. 

Elia.  S.  C  qj> 


*  < 
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*r  j*t  H.  8.  for  titty  are  green  only  hi  avowries  for  renttVtktteafe 
cuftoms,  fervices,  or  for  damage  feafant;  the  Court  con-  wee****! 
ceived  that  it  was  error,  but  would  advife,    et  adomatur.  a5cr**pre. 
Cro.  E.  157.  pi.  36*  Mich*  33  ti  34  Elifc.  B.  R.  Haflip  v.  cedent* 

Chaplin.  were  (hew* 

that  always  face  the  ftatute  damage*  and  cofts  had  been  gives  to  the  avowant  for  amercements  i* 
leett,  ant  for  heriots  and  other  cafes  not  mentioned  in  the  ftatute.  And  toe  juftices  conceived 
that  pheu-  couriering  fo  fine*  the  ftatute,  thelaw  Jhall  be  conftrued  to  be  fo ;  and  fo  inclined  in 
tbcilr  opinion.  But  the  judgment  was  remJed  foe  a  fault  in  the  replevin, —Ow.  13.  tiaieS- 
wood's  Caft  S.  C.  accordingly. 

10.  If  a  man  has  judgment  In  thfecond  deliverance  there  fliafl 
be  return  irrepleviable  and  he  fhall  recover  damages.  Goldftu 
185.pl.  126.  Hill.  43  Eliz.  Anon. 

11.  fn  replevin  the  defendants  avowed  for  an  amercement  of  Cm.  J.  510. 
*o/.  affejftd  in  the  /berths  tour*  far  not  repairing  of  a  way,  ^J'j 
tvbieh  by  eufiom  they  ought  to  repair  \  it  being  Jound  for    the  Hoder.s.c. 
avowant $y  the  jury  affejfed  tofts  and  damages.     It  was  objeded,  The  Court 
that  the  cofts  and  damages  ought  not  to  be  given  by  the  j£  ^wcre 
Statute  of  21  H.  8.  [cap.  19.]  which  did  not  extend  to  amerce    doubuherc 
tnents  in  turns  and  leets,  but  only  to  rents,  cuftoms,  and  °fi  but 
fervices.     It  was  anfwered,  that  the  cofts  and  damages  were  jJj^*2Jw_ 
well  affefled,  and  cited  8  Rep.  38.  Gritfley**  Cafe,  and  Joy-  ation  of  die 
ner's  Cafe,  that  the  avowant,  for  an  amercement  in  a  leet,  ftatute, 
fliould  have  cofts  and  damages,  but  no  judgment  appears.  JjJ*£b.  &*** 
Mo.  893.  pi.  1257.  Hill.  14.  1  Jac,  C.  B.  Loder  v.  Samuel,    eveiy'iaioa 

where  the 
plaintiff  (hould  have  cpfts,  they  held  the  avowant  mould  have  cofts,  but  advifed  him  to  rekafe 
lis  damages y  and  take  his  judgment  for  his  cofts,  and  to  have  return,  and  fo  it  was  adjudged,  and, 
•ilea  like  judgment  given  38  Eliz.  Chapter  v.  Harfley ;  and  Mich.  44  Sc  45  Eli*.  Mack  word  v. 
fhepterd.  —  a  Roll.  Rep.  7*  S.  C.  adjudged  that  the  plainttff  mould  have  cofts,  but  the  Court 
sjr"frtcrfl  whttht  v  he  mould  have  damage*,  and  therefore  ordered  him  to  releafe  hit  damages. 


J2.  Replevin;  The*  defendant  avows  for  36/.  rent  for  a  year  S.  Cat 
and  half,  being  25 1.  [24I.]  by  the  year;  the  plaintiff pleads  JjLutwi 
payment  ofilL  and  another  ijjue  was  brought  for  the  %\L  and  for  Ca^of 
*be  ift  ijfue  it  tuas  found  for  the  plaintiff  and  damages  and  cofls  Winnardv. 
taxed  by  the  jury ;  but  it  vrzs  found  aga  inft  the  plaintiff  for  the  2d  5^'  w 
tffue,  and  now  moved,  that  the  juries  finding  of  cofts  and  &  m!  c.  a! 
charges  for  the  plaintiff  is  void ;  for  when  part  is  found  for  But  the  re- 
tbe  avowant,  he  (hall  have  return,  and  damages  and  cofts,  5^^  trie* 
and  the  return  Jhall  be  for  the  defendant ,  where  any  part  is  founa  report  of 
for  him  ;  wherefore  it  was  adjudged  accordingly.  Cro.  J.  473.  *hi*  Cafe 
pi.  3.  Pafch.  19  Jac.  B.  R.  Dent  v.  Parib.  £***• 

Roll.  Rep. 
47.  by  the  name  of  Denton  and  Parfon's  Cafe,  it  is  fa  id,  that  Whitlock  moved  to  have  judg- 
ment tor  the  cofts  and  damage*  found  by  the  jury  for  the  plaintiff,  according  to  a  H.  6.  ?.  and 
that  Whitlock  J.  anfwered  him,  thatthia  he  could  not  have,  becaufe  the  avowant  ia  acW,  and  he 
is  as  a  plaintiff  u  other  actions,  and  he  had-good  caufe  of  taking  the  beafts;  that  at  the  time  of 
the  faid  cafe  of  e  H.  6.  i.  no  law  wat  made  which  gave  the  avowant  cofts  till  at  H.  8.  But 
JOoderidge  bid  him  take  his  judgment  at  his  peril ;  for  that  they  would  not  dire&  htm.  And 
Serjeant  Lntwidkadda,  that  in  Brown).  17^.  it  is  exprefcly  faid,  and  with  a  nota  in  margin,  that 
Vcwavawrffor  ru*d*  pUintif for  part  pltaded  payment^  and  for  the  other  an  accord,  and  the 
Ontijfut  ij  found /or  the  plaintiff y  and  the  other  for  the  defendant ;  the  p(atn^ij  JhaU  r-  -. 

tttmtt?  his  cofts  and  damages ,  and  t  he  defendant  Jhall  havej  ndguun  t  of  recur  no  hob  en  do  y  I    335    J 
and  no  cyftt  and  damages -t  bet  that  the  reporter  ['BrownJowj  thought  a  herwifr,  1/*  there  are  two 

faerM  mwewrusi  for  the*  they  ftull  recover  cofts  and  damage*  on  both  Mc*i  and  Serjeant 
*  Ltttwich 
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Lutwich  fays  it  is  probable  that  the  cafe  intended  by  Brownlow  was  the  Cafe  of  Dentony,  ParfonJ, 
reported  in  a  Roll.  Rep.  37.  for  it  agrees  therewith  in  the  fa&  of  the  cafe,  and  then  the  Serjeaat 
adds  a  copy  of  the  judgment  itfelf  as  entered  upon  the  record. 

13.  Executor  fhall  have  cofts  in  replevin ;  refolved.  2  Roll 
Rep,  457.  Trin.  22  Jac.  B.  R.  Farnell  v.  Keightly. 
J0.4a1.pl.  14.  In  replevin  of  a  dijlrefs  taken  for  a  penalty  forfeited  to 
£ar  and*  the  lord  of  the  manor  for  breach  of  a  bye- law  \  one  queftiqn  was, 
434.  Trm.  whether  damages  and  cofts  fhould  be  given  to  the  defendant 
J5  Car.  upon  the  Statute  7  H.  8.  cap.  4.  and  xx  H,  8,  cap*  19  ?  but 
v.'  Ti/ncy"  lt  was  not  refolve<J-  Cro.  C.  497.  pi.  2.  Pafch.  14  Car,  and 
s!cUthe      532.pl*  ii-  Hill.  14  Car.  B.  R.  James  v.  Tutney. 

Court  divid- 
ed.— Mar.  98.  pi.  64.  S.  C  accordingly, 

« 

• 

15.  A  nomine  porta  is  an  uncertain  thing,  and  comes  not 
within  the  Statute  of  21  //.  8.  touching  avowries  as  a  rent* 
charge  does,  which  is  certain.  Arg.  Sty.  4  Hill.  21  Car# 
B.  R.  in  Cafe  of  Remington  v.  Kingerby. 

16.  In  replevin  the  defendant  avowed  for  a  rent-chargef 
and  the  plaintiff  perceiving  that  the  jury  would  find  for  the 
defendant,  being  called,  when  they  were  ready  to  give  their  ver- 
die! j  would  not  appear ;  however,  the  Court  took  the  verdict; 

b  '    which  found  for  the  defendant,  and  affefled  damages  and 

cofts,    2  Sid.  155. 1659.  B.  R.  Lacy  v.  Berry. 

«  17.  In  replevin,  the  writ  was  in  the  detinet9  and  the  plain* 

J  tiff  declared  of  a  taking  goods  at  the  parifh  of  St.  M.  &c.  in 

a  place  there  called  Maiden-Lane,  and  that  ea  injufte  deti- 
nuit  &c.  The  defendant  faid,  that  the  place  contained  a  mef* 
fuage  with  the  appurtenances  in  the  parifh  of  St.  P.  Sec.  and 
that  H.  M.  was  feifed  in  fee  thereof,  and  demited  it  to  the 
defendant  for  21  years,  and  that  the  defendant  demifed  it 
to  James  Peddy  for  a  year  at  the  rent  of  28 1.  payable  quar- 
terly, and  avowed  for  a  quarter's  rent.  This  avowry  was 
held  to  be  ill  without  queftion,  becaufe  the  caption  of  the 
heafts  in  the  count  ought  to  be  traverfed,  and  cited  21  E.  4,- 
64.  9  H.  6.  39.  But  exception  being  taken  to  the  variance 
&c.  detinet  in  the  writ  and  detinuit  in  the  count,  they  agreed 
to  amend  on  both  fides,  and  fo  that  point  was  not  refolved  j 
but  Serjeant  Lutwich  fays  it  feems  a  material  variance,  for  in 
the  detinet  the  plaintiff  fhall  recover  as  well  the  value  of 
goods,  as  damages  for  the  taking,  and  cites  F.  N.  B.  69. 
(L)  and  Co.  Ent.  610,  61 1.  But  when  writ  and  count  are- 
in  the  detinuiU  he  fhall  only  recover  for  the  taking,  becaufe 
this  implies  that  the  plaintiff  had  his  goods  again,  and  cites 
Hill.  14  E.  2.  42 j,  2  Lutw.  1147,  1150.  Mich.  2  Jac.  2, 
Petree  v.  Duke. 

1  Salk.205.      1 8,  Plaintiff  in  replevin  was  nonfuit^  and  on  error  in  B.R. 

&  C  Judgment  affirmed*     Defendant  fhall  not  have  cofts,  becaufe 

he  is  not  within  any  of  the  ftatutes  as  to  delay  of  execution, 
and  ftatutes  that  give  cofts  fhall  never  be  extended  beyond 
the  letter ;  for  cofts  are  in  the  nature  of  a  penalty.  Carth. 
j  79.  Hill*  2  &  3  W.  &j  M.  in  B.  R.  Coin  v.  Bowles. 

lay-In. 
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M*  tn  replevin,  the  defendant  avowed  and the  plaintiff  being  i«Mod. 
nonfuit  brought  a  writ  of  fecond  deliverance,  whereupon  it  was  |*£  p* 
moved  to  (fay  the  writ  of  enquiry  of  damages  ;  et  per  Cur, 
this  is  a  fuperfedeas  to  the  retorno  habendo,  but  not  to  the 
writ  of  enquiry  of  damages ;  for  thefe  damages  are  not  for 
the  thing  avowed  for,  but  are  given  by  the  ftatute  of  21  H.  8. 
cap.  19.  as  a  compenfation  for  the  expence  and  trouble  the  [   366  ] 
avowant  has  undergone.     Salk«  95.  pi.  6.  Trih.  13  W.  3, 
B.  R.  Pratt  v.  Rutlidge. 

20.  No  cofts  in  replevin  for  the  defendant,  if  the  plaintiff 
confeffes  the  plea  in  abatement  to  be  true.     2  Lord  Raym.  Rep. 
788.  Trin.  1  Ann.  Smith  v.  Walker  and  Nois. 

21.  In  replevin  the  plaintiff*  declares  for.  the  taking  of  his 
cattle  in  a  certain  place  called  B.  The  defendant,  pleads  in 
abatement)  that  be  took  them  in  a  certain  place  called  C.  abfque 
hoc  quod  cepit  in  prad.  loco  vocat.  B.  prout  &c.  &  pro  returno 
habendo  he  avows  &c.  The  plaintiff  confeffed  the  caption  to  be 
in  C.  and  thereupon  the  avowant  had  judgment  that  the  writ 

Jhould  abate,  and  for  the  return  of  the  cattle.     It  was  refoLved  t 

by  the  Court,  that  would  not  carry  cofts ;  for  the  ftatute 

21  H.  8.  cap.  19.  does  not  extend  to  this  cafe,  but  gives  cofts 

only  when  the  plaintiff  is  nonfuited,  and  the  Statute  of  7  //.  8. 

cap.  4.  gives  cofts  only  when  the  plaintiff  is  barred ;  but  here 

the  platntiff  is  neither  barred  nor  nonfuitedy  but  the  writ  only 

abates  1  and  he  may  have  a  new  writ,  and  is  not  put  to  his 

fecond  deliverance.    Corny na's  Rep*  122.  Trin.  I  Ann.  iij 

B.  R. .  Smith  v.  Walgrave. 

(D)     In  a  Writ  of  Error. 

I.     3  H.  7.    TF  a  perfon  bound  by  a  judgment  before  execution  tg  gm  7# 

cap.  10.      ■*  fue  a  writ  of  error  to  reverfe  //,  and  the  judgt  cap.  ao.  com 
ment  be  affirmed,  the  writ  dij continued  ftfr.  the  defendant  Jhallf™'  th*s 
recover  cojls  and  damages.  *naa?that 

from  thenceforth  the  fame fkdl  be  put  in  execution. 

2.  In  error  of  a  judgment  in  C.  B.  informedon  the  judgment  S.  P.  cited 
was  affirmed  \  and  it  was  moved  to  have  cofts  and  damages  bythe.re- 
for  the  delay  of  execution  upon  the  Statute  H.  7.  cap*  io#  nEuu  Uv. 
whereupon  it  was  doubted,  becaufe  it  was  in  a  formedon  in  146.  in  Cafe 
which  (being  the  principal  aft  ion)  no  cofts  were  allowable;  "J^"?* 
but  notwithftanding,  upon  confidering  the  ftatute,  which  is  v*   **  * 
general,  viz*  "  That  if  a  writ  of  error  was  brought  before 
•*  execution,  and  the  judgment  be  afterwards  affirmed,  the 
"  demandant  or  plaintiff  ftiall  have  cofts  and  damages/9  and 
it  mentions  not  any  a&ion,  they  all  refolved  that  cofts  and 
damages  fhall  be  given  for  delay  of  execution,  though  in  the  firfi 
milion  no  damages  were  recoverable ;  and  judgment  accordingly* 
Cro.  £.  616,  617.  pi.  I.  Mich.  40  &  41  £liz.  B.  R.  Graves 
V.  Short. 
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j.  In  all  cafes  -of  writs  of  error  before  the  Judges  and 

Barons  in  the  Exchequer  Chamber,  they,  at  the  prayer  of  the 

party,  fliall  award  cofts  and  damages  to  the  plaintiff' in  the  firft 

fuitfor  his  delay  and  vexation,  and  this  by  the  Statute  3  H.  7. 

cap.  10.     But  if  the  plaintiff  in  the  writ  of  error  was  plaintiff 

in  the  firft  fuit,  then  no  colts  and  damages  fhall  be  given  in 

cafe  where  the  plaintiff  or  demandant  has  execution  of  the  firft 

judgment     2  And.  123.  pi.  68.  Anon. 

5  Rep.  100.      4,  Cofts  are  allowable  in  every  cafe  where  a  writ  of  error  is 

dock£cafe.  br*Hbt  before  execution  fued ;  it  is  the  difcretion  of  the  Court 

S.  C.  but  *  what  cofts  fhall  be  allowed  ;^md  though  the  matter  upon  the 

s.  p.doci     wrjt  brought  was  doubtful,  yet  there  was  not  any  cafe,  b^t 

POt  aPsCC  t,lat  cofts  are  allowable ;  but  the  cofts  muft  not  be  denied  by 

cited  in  a     the  Court,  and  therefore  the  plaintiff  in  the  writ  of  error  was 

nou  of  the  awarded  to  pav  cofts.  Cro.  E.  659.  pi.  4.  Pafcli.  41  Eliz.  B.  R# 

uFZg    Penruddock  v".  Clark. 

at  the  end 

of  the  Cafe  of  Winnc  v .  Lloyd. 

C  337  3  5*  yu4gm*tt  was  given  for  the  defendant  in  C.  B.  and  thai 
judgment  was  affirmed,  and  10 1.  cofts  given  in  B.  R.  upon  the 
Statute  of  3  H.  7.  It  was  moved,  that  the  cofts  were  not 
grantable,  for  the  ftatute  is  where  judgment  is  given  again  ft 
the  defendant,  and  he  to  delay  the  execution  brings  a  writ 
of  error,  and  the  judgment  is  affirmed ;  but  here  the  judg- 
ment is  given  for  the  defendant  in  C.  B.  fo  no  execution  was 
to  be  awarded  there  againft  him ;  and  although  the  plaintiff 
brought  the  writ  of  error,  and  the  judgment  be  affirmed,  yet 
it  is  out  of  the  ftatute;  and  of  that  opinion  was  the  Court, 
wherefore  a  fuperfedeas  was  awarded  to  ftay  execution  for  the 
cofts.  Cro.  C.  401.  pi.  to.  Hill,  9  Car.  in  fi.  R.  Bawton  v. 
Nichols. 

,  6.  A  judgment  in  formedon  in  the  remainder  being  affirmed 

upon  a  writ  of  error  brought  in  this  Court,  it  was  moved  that 

the  defendant  in  the  writ  of  error,  being  delayed  in  the  extfution, 

might,  according  to  the  Statute  3  H.  7.  have  cofts.     Refolved, 

that  becaufe  there  were  no  cofts  nor  damages  recovered  or 

allowed- in  the  firft  adtion,  fo  that  no  execution  is  delayed 

but  only  for  the  lapd,  that  no  cofts  were  allowable  by  that 

ftatute.    Cro.  C.  425.  pi.  1 5.  Mich.  1 1  Car.  in  B»  R.  Smith 

v*  Smith. 

IfidminU        7«    *3  Car.  2.  cap.  2.  f.  10.  If  any  perfon  Jball  fu$  any  writ 

ftrator  of  error  for  reverfalof  any  judgment  given  after  verdiQ  in  any  of 

b"!?of*       *^e  C°urts  oforefaidy  and  the  judgment  be  affirmed,  fucb  perfon 

error  he       Jball  pay  the  defendant  in  error  double  cofts. 

fhall  not 

pay  any  cofti,  though  the  judgment  be  affirmed  ;  for  he  is  not  a  perfon  within  the  intent  of  thff 
Statute  Carth.  a&i.  Trin.  5  W.  &  M.  in-  B.  R.  Gale  v.  Til).  <j  Lev.  375.  S.  C.  and  the 

Court  feemed  to  be  of  the  fame  opinion,  but  would  advife ;  and  Levins  of  counfel  fox  the  plain- 
tiff, in  the  original  aclion,  being  fatisned  with  the  opinion  of  the  Court,  sever  moved  it  after* 
wardi,      ■     '    4  Mod.  244.  S.  C.  held  accordingly. 
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8.  See.  ii.  This  aSt  Jhall  not  extend  to  any  adion  popular,  nor 
to  any  aclion  upon  any  penal  taw,  except  debt  for  not  Jetting  out 
tithes,  nor  t§  any  indictment,  prefentment,  inqulfition,  information, 
*r  appeal. 

9.  A  writ  of  error  was  brought  to  reverfe  -a  common  recovery  Sid.  si$. 
in  Wales,  and  judgment  in  the  common  recovery  is  affirmed;  pi.  *a.  S.C. 
and  now  Williams  moved  for  cofts  for  the  defendant  in  the  J^f^ 
writ  of  error,  according  to  3  H*  7.  cap,  10.  and  although  appear.— 
there  \€  not  any  delay  here  according  to  the  words  of  the  Lcv-  M6- 
ftatute,  yet  this  is  to  be  intended  where  execution  may  be,  L^cur^no 
but  here  is  no  execution  to  be  had ;  but  the  Court  denied  to  cfcfta  fha'u 
give  coils,  becaufe  there  is  not  any  delay  of  execution,  and  at  **  g™?1  °» 
the  common  law  there  were  no  cofts  in  a  writ  of  error,  Raym,  ^m*1^ 
134.  Trin.  17  Car.  2.  B.  R.  Winne  v.  Lloyd.  caufe' no 

cofts  or 
damage  in  the  original  a&on.— It  ii  (aid,  that  Hill.  1 1  Geo*  a.  B.  R.  in  Cafe  of  Ferguson 
v.  Rawlinsom,  it  was  held,  that  any  delay  is  good  reaibn  for  cofts,  and  fo  this  cafe  wu 
denied. 

10.  A  writ  of  error  on  a  judgment  in  C.  B.  )n  Ireland  was 
affirmed  in  B.  R„  there,  and  cofts  awarded  to  the  defendant  in 
error ;  a  writ  of  error  was  brought  here,  and  the  error  af- 
figned  here  was,  that  cofts  ought  not  to  have  been  awarded 
upon  fuch  affirmance,  becaufe  our  ftatutes  do  not  extend  to 
actions  there.  It  was  adjudged  that  the  judgment  in  B.  R*  in  , 
Ireland  be  reverfed  quoad  the  cofts  only*  Sid*  357*  pi.  1 1* 
Hill.  10  &  20  Car*  2.  B.  R.  Exham  v*  Coniers. 

11.  A  writ  of  error  was  brought  in  Cam.  Scacc.  onajudg* 
went  in  B.  R.  after  execution  executed,  and  therefore  it  was 
moved,  that  the  plaintiff  be  difcharged  of  cofts ;  per  Cur* 
this  is  not  within  the  Statute  3  H.  7.  cap.  io*  becaufe  no  exe- 
cution is  hereby  delayed,  and  alfo  the  Exchequer  Chamber  gives 
cofts*  2  Keb.  391.  pi.  79*  Trin*  20  Car.  2*  B.  R.  Harding 
v.  Randall. 

12*  B.  had  judgment  in  an  ejecJment  in  C.  B*  and  execution  of  [  338  1 
his  damages  and  cofts.  F.  brtngs  error,  and  the  judgment  is  af  Court  laid, 
firmed.  Whereupon  B.  prays  his  cofts  for  his  delay  and  charges,  ^*f"rno 
but  could  not  have  them ;  for  no  cofts  were  in  fuch  cafe  at  fbch°diftbc- 
the  common  law,  and  the  Statute  of  3  H.7.  cap.  10.  gives  tion.  Hill, 
them  only  where  error  is  brought  in  delay  of  execution  ;  fo  i1  ?C0V** 

m     .  7.  cap.  20.     And  here,  though  he  had  no  execution  of  gufon  v. 
the  term,  yet  he  had  it  of  his  cofts.     Vent*  88*  Trin.  22  Rawliafaa* 
Car.  2.  in  B.  R.  Foot  v*  Berkley. 

13.  Saunders  on  3  Cr*  prayed  cofts  in  a  Writ  of  error  on  & 
judgment  in  a  quare  impedit  on  verdid  againft  one,  and  on  a  de- 
•murrer  by  the  other,  damages  on  1 3  Car*  2.  cap.  [2.  ftat* 
2.]  that  where  judgment  oq  verdi£t  is  given,  the  party  ihall 
have  double  cofts;  the  Court  agreed  on  3  H.  7.  cap.  [10.J 
that  if  no  execution  were  had  of  the  prefentation  or  damages,  the 
arty  jhall  haye  cofts  for  delay  of  execution  in  any  part,  but  on 
>o*  C.  425.  Smyth  v.  Smyth,  no  colls  can  be  after  execution 
executed,  becaufe  no  delay;  the  late  Statute  of  13  Car*  2.  is 
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only  as  to  the  fecurity ;  and  by  rule  of  Court  cofts  were  tatej 
nifi.  2  Keb,  882.  pi.  60.  Hill.  23  &  24  Car.  2*  B.R.  Bucke 
v.  Aft  on. 

14.  Holt  faid,  if  the  defendant  pleads  in  bar  of  the  writ  of 
error,  and  has  judgment*  that  the,  plaintiff  be  barred,  then  the 
defendant  is  to  have  no  cofts  ;  but  where  the  judgment  is 
affirmed,  the  defendant  is  to  have  cofts  upon  the  Statute  of 
3  H.  7.  cap.  10.  Comb.  3i3.  Hill.  6  W.  3.  B.  R.  Fufee  v. 
Rowe. 

15.  Where  a  writ  of  error  is  brought,  if  the  party  enters  a 
,     non  prof,  no  cofts  can  be  had ;  for  the  ftatute  gives  cofts  in  a 

writ  of  error  only  where  it  is  in  dilatione  executions;  per  Holt 
Ch.  J.  5  Mod.  67.  Mich.  7  W.  3.  in  Cafe  of  Winchurch  v. 
Mafely. 

16.  8  &f  9  JV.  3.  cap.  10.  [11.]  If  after  judgment  for  the 
demandant  the  plaintiff  or  demandant  Jhallfuea  writ  of  error,  and 
the  judgment  jball  be  affirmed,  or  the  writ  of  error  difcontinued%  or 
the  plaintiff  nonfuit  therein,  the  defendant  or  tenant  Jball  have  judg- 
ment to  recover  his  cofts,  and  have  execution  for  the  fame  by  capias 
ad  fatisfaciendum,  fieri  facias,  or  elegit. 

17.  No  cofts  are  to  be  had  on  a  writ  of  error  where  the 
judgment  is  reverfed.  8  Mod.  314.  Mich.  11  Geo.  1.  Wivell  %. 

Stapleton. 

18.  But  it  had  been  otherwift  if  the  judgment  had  been 
affirmed.  8  Mod.  314.  Mich.  11  Geo.  1.  Wivell  v.  Staple- 
ton. 

19.  Where  judgment  was  again/}  two,  and  a  writ  of  error  is 
brought  by  one,  and  quafhed,  the  defendant  (hall  have  cofts* 
8  Mod.  316.  Mich.  11  Geo.  Cowper  v.  Ginger* 

(E)    On  Demurrer. 

I.   AT  this  day,  if  a  demurrer  be  adjudged  againft  the  plain* 
tijfc  he  mall  not  pay  cofts,  but  jball  only  be  amerced* 
Jenk,  j6i.  pi.  7. 

a.  It  was  agreed  upon  the  Statute  23  H.  8.  cap.  16.  [15.] 

that  if  in  debt  there  is  a  demurrer  which  goes  to  the  aclion  which 

is  adjudged  againft  the  plaintiff,  the  defendant  fhall  have  cofts, 

though  it  be  out  of  the  words  of  the  ftatute,  and  that  fo  is 

the  courfe  of' the  Court,  and  had  been  always  allowed,  but 

if  'the  demurrer  goes  to  the  writ  only,  and  it  is  adjudged  againft 

the  plaintiff,  the  defendant  fhall  not  have  cofts.    And.  117. 

pi.  163.  Hill.  26  Eliz.  Anon. 

£  339  ]       3.  By  Statute  17  Car.  2.  cap.  7.  /  3.   If  upon  an  avory  in* 

any  of  the  Courts  of  IVeflminJler,  judgment  be  given  on  demurrer 

for  the  avowant,  or  him  that  mak*2h  conufance  for  rent,  he  Jhall 

recover  cofts. 

This  ftatute      4.    8  fcf  9  W.  3.  cap.  10.  [ii.]  /  2.  If  any  perfon  Jhall  pro* 

doe*  not*x-  fecute  in  any  court  of  record  any  aclion,  wherein  upon  demurred 

iudgiawt    J^gnxent  Jhall  be  given  agabi/l  fucb  plaintiff  or  demandant,  thet 

defendant 
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defendant  6r  tenant  Jhall  have  judgment  to  recover  his  cofls,  and  y*«*for 
have  execution  for  the  jam*  by  capias  ad  fatisfaciendum,  fieri  j™^^. 
facias^  or  elegit.  murrertoa 

pie*  in 
abatement;  per  Holt  Chief  J.  ta  Mod.  513*  Trin.  13  W.  3.  Anon. 

5.  Affumpfit ;  the  defendant  pleaded  his  privilege  as  an  officer  *-<*•  Ray«« 
*f  the  Exchequer  in  abatement,  and  the  plea  being  held  good  upon  3«cf"|.  c. 
demurrer,  there  i£as  judgment,  quod  billa  cadet ur;   et  per  and S.  p.* 
Cur.  it  was  held  upon  the  8  fcf  9  IV.  3.  cap.  11.     That  the  Wdiccord. 
defendant  fhall  have  no  coils,  for  the  aft  extends  only  to  ds-  CombT^. 
murrers  in  bar,  and  not  in  abatement,  becaufe  it  fpeaks  of  fuits  Toms  v. 
which  are  vexatious,  which  does  not  appear  to  the  Court  on  J-oyd.  S.C 
pleas  in  abatement,  but  on  demurrers  in  bar,  where  the  Court  jy00^"^ 
fees  the  merit  of  the  caufe,  it  does,  and  it  would  be  very  Court  fad, 
h^rd  if  the  defendant  fhould  have  cofts  againft  the  plaintiff  th*  they 
in  fuch  a  cafe,  when  the  plaintiff  could  have  none  againft  the  SSfc1^ 
defendant,  though  he  fhould  have  had  judgment,  quod  re-  avexatioua 
fpondeat  Oufter.    1  Salk.  194,  pi.  3.  10  W.  3.  B.  R.  Thomas  futt  where 

*  L1°yd-  £?  £* 

judgment 
upon  a  plea  in  abatement  only.— -11  Mod.  195.  5.  C.  held  accordingly,  and  that  it  rauft  be 
underftood  of  a  demurrer  where  there  u  a  judgment  final.     —  S.  P.  and  the  Jiatute  meant  only  to 
give  cofls ,  where  the  merits  of  the  caufe  was  deter  mi  a:  d  upon  the  demurrer,    1  Salk.  1 94.  pi.  4. 

Mich.  1.  Ann.  B.  R.  Garland  v.  Extend. 6  Mod.  88.  Garden  v.  Kxton,S.  C.  per  Cur. 

accordingly;  for  if  there  wai  judgment  of  refpondeaa  oufter  for  the  plaintiff,  the  defendant 
fhould  have  no  colli ;  and  cited  the  Cafe  of  Thomas  v.  Floyd  where  the  lame  had  been  rcfolved 
before.  t  Ld.  Raym.  Rep.  99a.  Garland  v.  Exton,  S.  C.  andS.  P.  agreed. 

6.  4  &  5  Annf  capf  16.  Gives  cofis  upon  infufficiency  of 
matters  in  demurrers,  and  on  pleas  unlefs  the  judge  certify  a 
probable  caufe. 

(F)     Where  Defendant,  or  one  or  more  of  the 
Defendants  fhall  have  Coils. 

I.    23  H.  8.    fF  a  plaintiff  be  nonfuit9  or  overthrown  by  trial  in  Seetit.No*. 

faP*  *5»  anJ  odion  of  trefpafs,  debt,  covenant,  detinue,  wit.  (P)  pi. 

account ;  aclion  upon  the  cafe  fyc.  the  defendant  fhall  have  cofls  jet  *^  fta*- 

by  the  Judge  of  the  Court.  at  large,  arid 

,  the  notea 

there.  The  words  of  the  ftatute  are  confined  to  wrongs  done,  or  debtt,  or  damages  due 

to  the  plaintiff  or  plaintiffs,  and  therefore  an  executor  or  adminiftrator  is  not  within  the  ftatute, 
and  then  the  plaintiff  pays  no  cofts ;  for  the  teftator  is,  as  it  were,  plaintiff  by  him,  and  be  is  not 
to  recover  to  his  own  ufe ;  but  is  truftee  for  the  creditors.     Gilb.  Hid.  of  C.  B.  117.  So  an 

infant  commencing  his  fuit  by  guardian,  there  can  be  no  malice  fuppofed  in  ham.  Qilb.  Hiffc,  of 
C.  B.  218. 

2.  24  H.  8,  cap.  8.  No  cofts  fhall  be  awarded  to  the  defendant 
in  aclion  brought  by  the  king* 

3.  Where  an  original  is  difcontinued,  the  defendant  fhall 
not  have  cofts  ;  but  after  a  discontinuance  in  a  latitat,  the  de«* 
feridant  fhall  have  cofls  by  the  Statute  8  Eliz.  cap,  2.  Le. 
105.  pi.  142.  Mich,  30  Eliz.  CB,  in  Ctfe  pf  Bear  vf  Under- 
W90CU 

Cc3  4.  Affumpfit\ 
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4«  jfjumpjk;  a  facial  verdifiwa*  found,  and.  thereupon 
adjudged  for  the  defendant ;  and  it  was  now  moved,  whether 
the  defendant  fhould  have  coils  by  the  Statute  of  23  H.  8* 
cap.  15.  for  it  was  alleged,  that  that  is  to  be  intended  where 
.    the  plaintiff  is  nonfuited,  or  a  general  verdid  pafies  againft 
hiro,  fo  as  it  appears  that  he  has  not  any  caufe  of  aft  ion  4 
but  the  Court  ruled,  that  he  fhould  have  cofts;  for  zfpecial 
verdicl'xs  as  well  a  verdidi  for  him,  for  whom  it  is  found,  as 
a  general  verdidr,  and  there  is  not  any  difference,  when  judg- 
ment is  given  thereupon,  but  it  is  as  if  a  general  verdid  had 
been  given  for  the  defendant,  wherefore  &c.    Cro.   E.  465, 
(bis)  pi.  18.  Pafch.  38  Eliz.  B.  R.  Alfop  v.  Cleydon, 
Ibid,  citet        j#  Where  there  were  feveral  defendant  sy  and  only  one  was 
?iehA4tto£  fenttnced,  the  other  had  cofts,  becaufe  not  charged  with  the 
ney General  offence   for  which  the  fentence  was,    but   with  the  other 
v.  wil-       offences  of  which  they  were  acquitted.    Mo.  770.   pi.  1064% 
l!USkey  *  Mich*  3  Jac- in  U?e  Star  Chamber.  Dag  v.  PenkeveU. 

Point.— 

Noy.  toi.  Doydidge  v.  Peokvoll.  S.  C.  accordingly. 


6.  The  plaintiff  brought  two  a&ions  upon  2  E.  6.  for  treble 
damages  &c.  and  he  is  nonfuited  in  one  aftion,  and  dtfcontinues 
the  otherj  and  held  by  the  whole  Court  thatjthe  defendant  flxaU 
not  have  cofts  by  5  Eliz.  cap.  or  by  4  jac.  cap.  3.  becaufe 
if  the  plaintiff  had  recovered  he  fhould  have  recovered  but 
treble  damages  only,  by  the  ftatute*  Noy.  136.  Mich.  7 

•  Jac.  B.  R.  Cox  v.  Small. 

7.  Replevin  againft  A.  and  B.  jf.  pleaded  non  cepit9  and  it 
vr as  found  againft  him.  B.  avowed  the  taking  for  good  caufe,  and 
it  was  found  for  him*  It  was  moved  for  cofts  againft  A.  bu$ 
fit  was  anfwered,]  that  no  cofts  ought  to  be  given  againft 
him,  becaufe,  the  other  iffue  being  found  for  B.  his  companion^ 
Jbews  that  the  plaintiff  had  no  caufe of affion,  and  faid  it  was  fo 
held  within  thefe  two  years  in  B.  R.  in  Cafe  of  Denton  v, 
Blencherville,  and  the  Court  now  feemed  of  the  fame 
opinion.  2  Roll.  Rep.  140.  Hill.  17  Jac.  Br.  R.  Anon. 

Hutt  78.  8.  In  a  ravijhment  of  ward,  brought  by  an  executrix  of  her 

Towniey  v.  own  p0fleffion  ;  the  iffue  being  upon  the  tenure,  and  found 
theWurt"  for  the  defendant,  the  queftion  was,  upon  the  Statute  4  Jac. 
wat  divid-  cap.  3.  if  the  plaintiff  lhould  pay  cofts  ?  Three  juftices  held 
ed-  that  the  defendant  fhould  not   have  cofts,  but  Yelverton  e 

contra.     Cro.  C.  29.  pL  3.  Hill.  1   Car.  C.  B.  Peacock  v. 

Steers. 
Mar.  9.  pi.       9.  Error;  after  a  fpecial  verdicl%  and  argued  at  the  bar% 
25.  S.  C.       there  was  a  difcontinuance  entered  by  the  plaintiff,  as  it  was 
doc»S'not      agreed  he  might  5  it  was  moved,  that  cofts  might  be  affefled 
appear.        for  the  defendant 5  but  the  Court  doubted  whether  cofts  might  be 

affefftd,  becaufe  there  was  no  verdicl  given  in  the  cafe.    Cro.  C 

575.    pi.   19.    Hill.  15  Car.  B.  R.  Oxford  (Earl  of)  v. 

Waterhoufe. 

10.  In  covenant  againft  two  the  plaintiff  has  judgment  by 

default  againft  one%  and  the  other  pleads  performance,  which  is 

found 


found  for  him  %  refolved,  that  the  defendant  (hall  have  cofts 
upon  the  verdiA  again  ft  the  plaintiff,  and  the  plaintiff  (hall 
not  have  either  cofls  or  damages  againfl:  the  other  defendant* 
Lev.  63,  Pafch.  14  Car.  a.  B.  R.  Porter  v.  Harris. 

11.  +  Jac.  i.cap.  3.  If  the  demandant  or  plaintiff  be  nonfuit,  ****:  m 
or  overthrown  by  lawful  trial  in  any  afiien  whatfover,  the  defend-  pifVAi* 
ant  Jhall  have  cofts*  Satnteand 

12.  In  a   warrantia  chart  a  y  the  count  was,   that  the  de-  1%*™*** 
fendant  enfeoffed  him,  and  covenanted  that  be  was  feifed  of  a  good 

eft  ate  in  fee ',  and  had  power  to  convey  &c.  and  that  the  plaintiff 
JhouU quietly  enjoy  it  from  all  former  grants  &c.  except  a  term  of 
20  years  to  one  B*  of  which  feven  only  were  to  come,  and  that  the  _ 
defendant  would  warrant  the  premiffes  to  him  againfl  all  men  ;  [  34 1  ] 
and  fays,  that  at  the  time  of  the  feoffment  there  were  more  than 
feven  years  to  come  of  the  faid  term,  and  that  one  C.  having  title, 
entered  and  expelled  the  plaintiff,  and  the  defendant  refufed  to 
warrant  the  tenements  to  him.  Upon  iffue,  that  there  were  not 
more  than  feven  years  to  come  ofthejaid  term,  the  defendant  had 
a  verdift ;  and  it  was  moved,  that  he  ought  to  have  cofts 
•upon  the  Statute  4  Jac.  cap,  3.  which  gives  cofts  to  the 
defendant  in  all  cafes  where  the  plaintiff  would  have  cofts  if 
the  verdift  be  fof  him,  and  by  the  Statute  of  Gloucefter 
cap.  1.  cofts  are  given  in  all  cafes  where  damages  are  to  be 
recovered,  and  in  a  warrantia  chartae  the  demandant  fhall 
recover  damages;  and  though  in  this*  cafe  of  eviftion  of  a 
term  an  a£tion  of  covenant  and  not  a  warrantia  chartae  had 
been  the  proper  remedy,  yet  fince  the  defendant  will  accept 
judgment  in  this  a 61  ion,  he  ought  to  have  his  cofts  5  but  the 
reporter  fays  quaere  de  ceo,  for  if  the  aftion  does  not  lie, 
judgment  ought  to  be  again  ft  him  though  the  verdidk  is  for  him, 
3  Lev.  321.  Mich.  3  W.  &  M.  in  C.  B.  Thomas  v.  Bligh. 

13.  Where  the  plaintiff  dif continues  with  the  leave  of  the 
Court,  the  defendant  ought  to  have  his  cofts  (as  upon  a  non- 
fuit)  which  cannot  be  moderated ;  per  Holt  Ch.  J.  Comb. 
299.  Mich.  6  W.  &  M.  in  B.  R.  Poole  v.  Purdy. 

14.  It  was  moved,  that  one  defendant  was  put  in  by  fraud  on 
purpofe  that  he  might  mate  no  defence,  but  to  fecure  the  plain- 
tiff from  paying  cofts,  and  therefore  prayed,  that  if  the  plain- 
tiff were  nonfuit,  or  the  other  defendant  had  a  verdicl,  he  might 
have  his  cofts*  Holt  Ch.  J.  I  fear  we  cannot  do  it  in  any  cafe, 
unlefs  in  ejecJment,  and  there  we  will  not  compel  the  de- 
fendant to  confefs  leafe,  entry,  and  oufter,  unlefs  the  plain- 
tiff confents.  Comb.  364.  Pafch.  8  W.  3.  in  B.Rt  Wilcocks 
v.  Powell. 

*  15.  8  &f  9  W.  3.  cap,  10.  [11.]  /  r.  Where  feveral  perfont 
Jhall  be  defendants  in  trefpafs,  affault,  falfe  imprifonment,  or  elec- 
tion firm*,  and  any  of  them  Jkall  be  acquitted  by  verdicl,  he  Jhall 
recover  cofts  lie.  astfa  verdid  bad  been  given  againfl  the  plain- 
tiff, and  acquitted  all  the  defendants,  unlefs  the  Judge  before 
whom  tsfc.  Jhall,  immediately  after  the  trial,  in  open  court  certify 
upon  the  record,  under  his  hand,  that  there  was  a  reafqnable  caufe 
for  1  he  making  fuch  pcrfon  or  perfons  defendants, 

Cc  4  '  l6*  if. 
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Int/a>#  1 6.  S.  3.  If  the  plaintiff  Jhall  become  nonfuit>  or  f*fera  dif> 

jraH*  bait  continuance,  or  a  verdift  Jhall  pafs  againjl  him,  the  defendant  Jball 
which  was    recover  his  co/lsm 

difcontinued 

by  an  ill  return,  being  made  to  be  on  a  Sunday,  now  cofts  was  prayed,  this  being  a  difcontinuanec 
within  8  (3  q  W.  3.  tor  the  words  there  are,  where  the  party  fuffers  a  difcontinuanec.  Holt.  Ch. 
J.  this  is  only  where  the  party  enters  a  difcontinuance,  and  not  where  it  is  only  byjlip  of  the  clerks  (a% 
Here)  Prime  v.  Ma  Ton.  Mich.  6.  Ann.— 11  Mod.  xao.  pi.  6.  Triru  6  Ann.  B.  R.  S.  C.  the 
return  was  die  lunx  in  trcs  feptimanas  fan&e  Trin.  the  Court  held  it  avoid  writ ;  for  there  is  no 
fuch  day,  it  being  on  a  Sunday. 

17,  Four  perfons  were  arrejied  by  a  latitat  in  trefpafs ;  three 
of  them  appear  and  put  in  bail,  and  for  want  of  a  declaration 
in  time  take  three  federal  non  proffes  again  ft  the  plaintiff*  and 
upon  a  motion  to  fet  thofe  non  proffes  afide  for  irregu- 
larity, it  was  held  per  Cur.  to  be  well  enough;  for  by  the 
8  Eliz.  every  p£rfon  is  to  have  his  cofts  &c.  though  at  the 
firft  there  was  fome  doubt  with  the  Court,  that  there  ought 
to  have  been  one  non  profs  only,  for  until  the  declaration  it 
was  a  joint  adtion,  whereby  the  plaintiff  might  fever  his  de- 
mand, and  make  feveral  declarations.  Trin.  8  Ann.  B.  R. 
Anon. 

1 8.  An  information  was  brought  at  the  affixes  againft  the  de> 

fendant  for  non-refidencey  which  being  removed  into  B.  R.  ty 

certiorari,  the  defendant  demurred  for,  want  of jur'tfdiclion  ;  and 

[    34-?  ]  upon  argument  judgment  was  given  for  him\  whereupon  it  was 

A£tT  "o  i  move(*  ™r  co^s  uPon  tke  Statute  of  the  *  18  Eliz.  5.  and  a 
tam&c.  Cafe  of  Cannon  and  Gooding  qui  tarn  v.  Nixon.  Mich.  . 
(A.  8)  6  Geo.  1.  was  cited,  whereupon  an  information  on  the  Statute 
of  the  1  &  2  P.  &  M.  cap.  7.  for  felling  wares  by  retail  the 
defendant  demurred,  C.  for  the  want  of  a  joinder  in  demurrer 
on  the  part  of  the  informer,  cofts  were  ordered  for  the  de- 
fendant. On  the  contrary  it  was  infilled,  that  this  cafe  was 
not  within  the  ftatute,  there  having  been  no  verdidl,  nor  any 
judgment  upon  the  merits;  but  the  Court  agreed  it  was  clearly 
within  the  words  and  meaning  of  the  ftatute,  for  judgment 
upon  demurrer  is  certainly  a  judgment  of  law,  and  if  in- 
formers fhould  be  allowed  to  bring  informations  in  courts 
which  have  no  jurifdi&ions,  without  the  punilhment  of  cofts, 
it  would  let  in  great  vexation,  and  the  ftatute  be  thereby 
wholly  evaded  ;  whereupon  it  was  referred  to  the  Mafter  &<* 
Midi.  13  Geo.  2.  B.  R.  Garland  qui  tarn  v.  Burton. 

iq.  Tne  plaintiff  had  brought  two  ejectments  for  the  fame 
premffes  in  C.  5.  but  countermanded  notice  of  trial  juft  time  enough 
to  prevent  his  paying  of  cojis9  and  then  brought  another  ejetlment 
in  this  Court,  upon  which  defendant  moved  that  proceedings  might 
hefia\ed  in  the  loft,  till  the  cojts  of  the  two  former  had  been  paid\ 
but  the  Court  would  not  do  it,  becaufe  the  countermand 
being  proper,  no  cofts  are  legally  due;  but  at  another  day 
the  Court  finding  it  to  be  a  vexatious  proceeding,  granted  a 
rule  to  ft  ay  the  laft  ejedtment  till  the  former  were  difconti- 
nued,  and  fo  the  plaintiff  to  make  his  ele&ion  which  he  would 
proceed  upon  ;  and  it  being  objected  that  the  defendant,  if  he 

pleafed, 
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pleafed,  might  have  carried  down  either  of  the  former  to 
trial,  they  laid,  they  would  not  oblige  a  defendant  in  eject- 
ment to  nazard  his  poffeflion  by  bringing  on  the  caufe  by 
provifo;  and  the  Ch.  J.  cited  the  Cafe  of  Fbnwick  v.  Lord 
Grosvenor,  Salk.  258.  where  a  defendant  in  ejedment, 
having  judgment  againft  him,  brought  a  writ  of  error,  and, 
pending  that,  a  new  eje&ment,  which  was  not  allowed  of, 
and  was  called  byLord  Holt  a  riding  eje&ment.  Mich.  12 
Geo.  2.  B,  R.  Thruftout  on  demand  of  Park  &  Ux.  v« 
Troublefome, 

(G)     Cofts.     In   what  Cafes   Defendant  (hall 
recover  Cofts  in  inferior  Courts. 

I,    8  Eliz.  cap.  JU  f*OSTS,  damages,  and  charges  Jhall  be  a- 
f  3.  ^  warded  where  the  plaintiff  doth  delay, 

difcontinue,  or  is  nonfuit  in  the  Marfhalfea,  and  all  other  corpo- 
rations and  liberties,  where  the  courts  are  kept  de  die  in 
diem  ;  but  where  f  bey  are  not  Jo  kept,  then  the  plaintiff muft  declare 
at  the  next  court  after  appearance,  unlefs  be  have  longer  time  al- 
lowed by  the  Court. 

2.  16  Car.  y.  cap.  15.  f.  5.  In  all  cafes  where  the  plaintiffs 
or  defendants  are  to  have  cofts  by  the  laws  of  this  realm,  the 
plaintiffs  or  defendants  Jhall  have  like  cofts  in  the  Stannary 
Courts* 

JH)     What  Cofts;  where  there  are  feveral     [  343  ] 

Actions  or  Suits. 

I 

I.  XTI7HERE  a  roan  brings  debt  in  the  Marfhalfea,  or  in  Lou- 
*  *  don,  or  elfewhere,  upon  an  obligation,  and  is  longly  de- 
layed there,  and  nonfuited,  and  after  takes  a  new  fuit  in  C.  B. 
and  recovers  his  debt,  there  he  fliall  not  recover  his  damages 
for  the  fuit  in  the  firft  Court,  but  only  for  the  fuit  in  C.  27.  and 
for  the  detinue  &c.  which  is  intended  damage,  and  the  firft 
term  of  damages  is  intended  cofls.  Br.  Cofis,  pL  24.  cites 
2  H.  4.  22. 

2.  IVbere  two  bring  afffe  and  the  one  dies,  by  which  the  writ 
abates,  and  another  brings  another  writ  by  journeys  accounts,  and 
recovers,  he  Jhall  have  the  cofts  of  the  firft  fuit,  per  Bigot ; 
quod  nota.     Br.  cofts,  pi.  15.  cites  9  £.  4.  5. 

3.  If  a  writ  doth  abate  by  the  ad  of  God,  in  a  new  writ  by  SecKcilwi 
journeys  accounts  he  fhall  have  cofts  for  the  firft,  and  the  pro-  "^J}^ 
ceedings  thereupon;  but  if  the  firft  writ  be  faulty  in  default  of  incertiTcm^ 
the  demandant  or  plaintiff,  in  the  2d  writ  the  demandant  or  poris.Aaon. 
plaintiff  fhall  have  no  cofts  for  fuch  an  inefficient  or  faulty  s"  ?* 
writ.     2  Inft.  288. 

4.  In  trover  in  B.  R.  the  Court  were  divided  in  opinion  as  to  Mar.  is.  pi. 
the  fufficiency  of  the  declaration,  and  continuing  divided  upon  3*«s.c.but 

feveral  not  appear* 
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feveral  motions,  the  tlalntiff for  expedition  confented  that  judg* 
ment  be  entered  againft  him%  and  fo  it  was,  quod  nihil  capiat  per 
billam;  and  then  the  plaintiff  began  a  new  aft  ion  in  C.  B.  and 
emended  that  fault  in  his  declaration,  and  had  judgment  by  con- 
ftffion  of  the  aftion,  and  only  3/.  damages  given  by  a  London 
jury,  and  thereupon  Hendon  moved  in  this  Court  to  have 
cons  in  his  former  action,  but  becaufe  the  verdift  was  found 
for  the  plaintiff,  and  upon  exception  to  the  declaration  judg- 
ment was*  given  againft  him ;  the  Court  held  that  no  cofts 
fhould  be  given.     Cro.  C.  545.  pi.  io»  Pafch.  15  Car.  B.R. 
Sir  Martin  Lyfter  v.  Home. 
Mar.  24.45.      j.  A.  recovered  in  trefpajs  in  C.  B.  and  thereupon  the  d*+ 
txfavnre  fe*^ant  ^ro.u&^*  attaint,  and  it  was  found  againft  him.     The 
prayed  upon  defendant  in  the  attaint  (hall  not  have  cofts  in  the  attaint  by 
this  rule,     the  Statute  23  H.  8.  cap.  [15.]  nor  by  any  ftatute  which  gives 


o.  432.  pi.  2.  Pafch*  15  Car.  B.  R, 


iKlnriff  cofts. for  thc  defendant, 
fcaii  have    Davies  v.  Bellamy. 

cofts  the 

defendant  (hall  have  cofts ;  but  they  were  dented  by  the  Court;  for  that  ought  to  be  taken  in  the 
original  action,  and  not  in  cafe  of  attaint ;  but  upon  the  reftituatur  cofts  (hail  be  given ;  but  that ' 
is  in  the  orignal  action.  Cro.  Car.  542.  pi.  6.  Daly  v.  Bellamy  S.  C. 

If  the  firft  verdict  hid  paflTed  for  the  plaintiff,  whereby  he  fhould  have  had  cofts,  or  if  it  had 
patted  fo  as  he  brought  attaint,  and  thc  jurors  had  been  attainted,  he  fhould  have  fuch  cofts  as  he 
tad  in  the  firft  action,  but  he  fhould  not  have  had  more  cofts  in  refped  of  the  attaint ;  fo  e  con- 
vcrfo,  where  the  firft  verdict  parted  for  the  defendant,  and  he  had  cofts,  if  the  verdict  be  im- 
peached by  attaint,  or  affirmed,  he  (hall  have  no  more  cofts,  but  only  thofe  which  are  given/ 
upon  the  firft  verdict.  Cro.  C.  54a.  pi.  6.  Patch.  15  Car.  B.  R.  Daly  v.  Bellamy, 

The  leflby  6.  The  leffor  of  the  plaintiff  is  liable  to  pay  cofts  (though 
tin :  byPlfe^"  ne  ^a^  never  be  forced  to  give  fecurity  for  them)  but  the 
wal  rules  kffor  of  a  tenant  in  poffejjton  is  not  liable  to  cofts,  becaufe  though 
of  Court  on  he  may  come  in  gtatis  and  defend  his  title,  yet  the  tenant  in 
onXwLay  P0®5^10"  IS  [not]  liable  to  cofts  by  the  law,  but  only  by  the 
cofts  upon  courfe  of  the  Court,  unlefs  the  trial  be  by  the  leffor's  means 
the  infuffi-  brought  to  the  Bar,  and  then  he  /hall  never  have  a  2d  trial  at 
ftu"2ngTof  Bar  before  he  has  paid  the  cojls  of  the  former  trial ;  but  yet  the 
the  plaintiff  Court  for  non  payment  of  cofts  will  not  hinder  proceeding* 
in  **•       in  the  country;  per  Cur.  Keb.  106.  pi.  117.  Trin.  13  Car.  2. 

?Tpi  £  B- R- Lattam  v- 

Pafch.  13 

Car.  a.  B.  R.  in  a  nota  there. 
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*.  Upon  verdiSf  againft  all  evidence  the  Court  will  t« 
com,  and  will  not  fufpend  it  till  the  new  trial.     Keb.  294/ 
pi.  222.  Pafch.  14  Car.  2.  B.  R.  Davies  v.  thc  Corporation 
of  Droitwich. 

8.  A  verdift  and  other  unjuft  proceedings  in  an  inferior 
Court  was  fet  afide,  and  the  plaintiff  in  that  Cfiurt  ordered  to  paf 
all  the  cofts  there  and  here.  Fin.  Rep.  472.  Mich.  32  Car.  2, 
Vaulx  &  al.  v.  Shelley  £*  al. 

9.  On©  was  bound'  beyond  fea  in  Weft  Jerfey  to  pay  the 
plaintiff  80I.  legalis  monetae  prsedi&ae  &c.  Plaintiff  demanded' 
80 1.  Englifh  money;  but  was  nonfuited  upon  the  variance* 
and  brings  a  newacHon.  B.  R.  will  not  ftay  the  %&  a£tion  until 

■  he 
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be  has  paid  the  cofts  of  the  firft,  becaufe  the  merits  did  not. 
come  in  queftion  on  the  trial  on  which  he  was  nonfnited,  but 
tfyat  was  only  on  the  variance.  Lord  Raym.  Rep,  697.  Mich. 
1 3  W.  3.  Bafs  v.  Firmen. 

10.  Indiclment  for  a  trejpafs  and  riot;  defendant  pleaded  3  Silk.  104. 
^on  Cul.  and  the  indidment  was  removed  hither  by  certiorari  P}*J\^  °* 
&c.     The  defendant  went  before  the  Matter,  and  cofts  were  J^ortu** 
taxed ;  and  now  it  was  moved  that  he  might  go  before  the 
Mailer  again,  that  the  profecutor  might  be  considered  for  his , 
charges  below,  the  Matter's  taxation  before  being  only  for 

cofts  fince  the  certiorari ;  et  per  Cur.  the  Mafter  ought  not  to 
fonftder  the  cofts  below >  but  onlyjince  the  certiorari^  and  upon  it; 
and  then  it  was  moved  to  aggravate  the  fine;  but  per  Cur* 
you  ought  not  to  aggravate  the  fine,  after  the  party  has  been 
before  the  Mafter  j  if  you  do,  we  will  fet  afide  the  taxation 
of  cofts*  1  Salk.  55.  Pafch.  I  Ann.  B.  R.  the  Queen  v* 
oumers* 

11.  If  a  perfon  inclofes  land  in  a  town  under  a  cuftom  for 
that  purpofe,  and  another  brings  an  a£Uon  again  ft  him,  in 
order  to  try  that  right,  and  a  bill  is  thereupon  brought  in 
order  to  eftabltfli  the  cuftom  ;  if,  upon  an  iflue  direfted  in 
that  caufe  to  try  the  cuftom,  it  is  found  againft  the  defendant, 
vet  the  plaintiff  (hall  not  have  the  cofts  which  were  incurred 
in  the  Court  of  Equity,  becaufe  in  fuch  cafe  the  bringing  a 
bill  was  not  neceflary  ;  but  where  8  feveral  perfons  inclofe  land 
under  a  cuftom  for  that  purpofe,  another  brings  8  aclions  againft 
them  on  that  account,  and  a  bill  is  thereupon  brought  to  eftablijb 
the  cujiom,  and  to  ftay  the  proceedings  in  thofe  anions  ;  if 
upon  an  iffuc  direcled  in  that  caufe  to  try  the  cuftom,  a  verdicl 
is  found  in  favour  of  ity  the  defendant  mall  pay  the  cofts  in 
equity  as  well  as  at  law  ;  for  in  this  cafe  the  defendants  at 
law  were  put  under  a  neceffity  of  bringing  their  bill  to  ftop 
ifuch  multiplicity  of  anions,  and  the  bringing  fo  many  was 
moil  vexatious.  Barnard.  Chan.  Rep.  437.  Pafch*  1741* 
jCodrington  v.  England* 

(I)     Cofts  and  Damages.    In  what  Cafes.    And 
what  Cofts*     Double  or  treble* 

X*  TN  tvafte  the  plaintiff  recovered  his  damages  which  were  ?'^°^' 
*  trebled,  and  his  cofts  to   10  marks,  which   were  not  9ii*6.66. 
trebled,  quod   mirum,  that  he   recovered  any  cofts  where  perjudici- 
treble  damages  are  given  by  ftatute.     Br.  Cofts,  pl#  n,  cites  ^^Jja 

5  **•  5*  '3*  not  recover 

cofts  in 
a&on  of  waft  c ;  and  Brooke  fays,  it  feems  that  this  is  the  beft  Uw.—»  ■  ■■■Kcilw.  $6.  a.  pi.  s. 
Trin.  13  H.  7.  S.  P.  in  B.  R.  by  Fineux  Ch.  J. 

In  an  a&on  of  wafle  againft  tenant  for  life,  or  years,  the  plaintiff  (hall  recover  the  place 
wafted,  and  treble  damages  given  by  Statute  Glouccftcr  cap.  5.  but  no  cofts,  becaufe  no  action 
lay  againft  them  at  the  common  law,  but  the  aft  ion  and  damages  are  newly  given ;  but  againft 
the  guardian  or  tenant  in  dower  &c  there  the  plaintiff  {hall  recover  treble  damages  and  cofts  alfo, 

for 
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for  that  an  aftion  lay  againft  them  at  the  common  law,  and  for  the  wafte  damages  (hall  be  re* 
covered ;  and  to  are  all  the  books  that  feem  prima  facie  to  be  at  variance  well  reconciled* 
*  Inft.  289. 

In  toaftgj  all  the  jufticesof  B.  R.  held  that  the  cofts  fliatl  be  treble  in  this  action,  according  to 
the  rate  of  the  damages,  and  not  according  to  the  rate  of  the  waite  taxed.  Br.  Cofts,  pi.  18L 
cite*  £  E.  4. 17. 

2.  In  forcible  entry  the  defendant  pleaded  not  guilty 9  and  found 

for  the  plaintiff y  and  damages  taxed  for  the  tort  to  10/.  and  for 

cofts  of  the  fuit  5/.  and  it  was  argued  if  he  (hall  have  cofts, 

becaufe  in  this  cafe  great  damages,  viz.  treble  damages  are 

given  by  ftatute  ;  and  after  June  Ch.  J.  awarded  that  the 

plaintiff  recover  his  damages  treble,  which  amounted  to  10/. 

as  well  for  the  damages  which  he  had  fuftained,  as  for  the 

cofts  of  his  fuit ;  quod  nota.    And  fo  fee  that  the  5/.  for  cofts 

were  not  adjudged  treble,  but  only  the  10/.  and  therefore  it 

feems  that  this  {lands  for  all.     Br,  Cofts,  pi.  16.  cites  14  H. 

6.  13. 

Inanaftion      3.  In  forcible  entry  the  plaintiff  recovered  treble  damages 

Ifotutcof     an^  c°fts>  contrary  in  wafte\  for  there  are  no  cofts  ;  and  per 

jorcibh  En-  Pafton,  the  reafon  is,  inafmuch  as  the  ftatute  of  forcible 

/ryuponthe  entry  gives  fo,  but  the  ftatute  of  wafle  makes  no  mention  of 

8  7/.%°      c°fts,  but  only  of  treble  damages ;  (juod  uota.    Br.  Cofts, 

which  gives  pi.  12.  cites  19  H.  6.  32. 

treble  da* 

mages,  in  this  cafe  the  plaintiff  fhall  recover  his  damages  and  his  cofts  to  the  treble,  for  that  he 

(hould  have  recovered  fwgle  damages  at  the  common  law,  and  the  ftatute  increafed  them  to  treble* 

%  Inft.  289. 

CcLnt.  4,  \n  forcible  entry  ioo/.  damages  were  given,  and  80/.  was 

fnprincU  '  for  the  tort,  and  20/.  for  the  cofts,  and  notwithftanding  that 

pio. if    treble  damages  are  given  by  the  ftatute,  yet  he  recovered  cofts, 

onerecovers  anj  au  were  treble,  viz.  200/.  for  all,  quod  nota.    Br.  Cofts, 

in  writ  of  ,  u    ,  °  7   *  * 

forcible™.     PL  *4*  Cites  22  H.  6.  57. 

try  upon  » 

the  Statute  8  H.  6.  by  eonfe/fien  or  by  default^  he  mail  recoyer  his  treble  cofts  ;  faid  by  thejuftke% 
GookUb.  la.  at  the  end  of  pi.  1?.  r*afch.  28  Eliz.  cites  S.  C.     * 

* 

5.  Affife  againjl  two  of  two  manor s9  the  one  was  found  a 
dijjeifor  with  force  of  one  manor  *  and  the  other  acquitted  of  th,e 
diffeiiin  of  this  manor,  but  of  the  other  manor  he  was  found  a 
dijfeifr9  but  not  with  farce,  and  the  other  was  of  this  ac- 
quitted, and  the  cojls  were  taxed  to  20  /.  and  becaufe  the  cofts 
ought  to  be  againft  both,  for  they  are  entire,  and  againft 
him  who  is  found  diffeilbr  with  force,  the  cofts  fhall  be  treble 
as  well  as  the  damages,  therefore  their  opinion  was,  that  the 
20I.  fhall  be  adjudged  againft  both  in  common,  and  40/.  over 
againft  thim  who  was  found  dijfeifor  with  force9  and  fo  he  re* 
covered  40 1.  Br.  Cofts,  pi.  20.  cites  12  E.  4. 1. 

6.  In  an  adtion  upon  the  Statute  of  5  Eliz.  for  hunting  i\ 
hit  park,  the  ftatute  gives  treble  damages.  It  was  tl>e  opinion 
of  the  juftices,  that  notwithftanding  that  the  ftatute  gives 
treble  damages,  that  the   plaintiff  {hould   have  cofts  alfp. 
4  Le.  36.  pi.  98.  Mich.  27  Eliz.  B.  R.  Onion's  Cafe, 

In 


Ih  trefpafs  ujKrti  the  Statute  8  i/.  6.  cap*  9.  of  forcible  entry, 
the  jury  found  damages  20 1.  and  ?s.  coils,  and  the  cofts 
were  increafed  by  the  Court  of  C.  B.  to  20  s.  and  the  damages 
and  cofts  being  ttfebled,  he  had  judgment  to  recover  63 1.  It 
was  affigned  for  error,  that  the  cofts  affigned  by  the  Court 
ought  not  to  be  'trebled,  but  only  thofe  cofts  which  the  jury 
affefled,  fed  non  allocatur ;  for  all  the  precedents  are  other- 
wife  ;  and  judgment  affirmed.  Cro.  E.  582.  pi.  6.  Mich.  39 
&  40  Eii».  B.  R.  Thoroughgood  v.  Scroggs. 

8.  It  was  refolved  upon  the  Statute  of  2  E.  6.  that  the 
ftatute  giving  treble  damages,  the  jury  cannot  give  other 
damages,  and  that  the  jury  cannot  give  cofts.  Mo.  915. 
pi.  1294.  44  Eliz.  Day  v.  reckvell. 

9.  In  an  aftion  real,  pcrfonal%  or  mixt,  where  double  and  f    346  } 
treble  &c.  damages  are  given  by  any  ftatute,  it  has  been  con-  GUb.Hift. 
troverted  in  books,  whether  the  deihandant  or  plaintiff  fhall  °*£ £'"* 
recover  cofts,  and  whether  the  fame  fhall  be  alio  doubled  or  New  Abr.» 
trebled,  which  doubt  and  variety  of  opinions  has  grown  in  Sl5-  ?•  *• 
refpe&  the  right  reafon  of  the  diverfity  of  the  law  in  ihofe  ^r^lde™ 
cafes,  has  not  been  obferved,  which  is,  that  whenfoever  any  oilb.  • 

Jtatute  does  incrtafe  damages  to  the  double  or  treble  value  &c. 
where  damages  before  were  given,  there  the  demandant  or 
plaintiff  fhall  recover  his  double  or  trebie  damages  and 
cofts  alfo,  and  the  cofts  alfo  as  parcel  of  the  damages  fhall  be 
trebled.     2  Inft.  289. 

10.  Where  damages  double  or  treble  are  in  an  aftion  newly  s.  P.  beaut? 

givtny  where  no  damages  were  formerly  recoverable,  there  the  thc  party 

demandant  or  plaintiff  fhall  recover  thofe  damages  only,  and  ^0j  *vc 

no  cofts.  2  Inft*  289.  more  than 

fuch  a  new 
ftatute  has  already  given,  and  that »  damages  only,  and  the  Statute  of  Glouccfter  cannot  operate 
to  add  cofts  to  what  is  given  by  a  fubfequent  ftatute,  becaufe  the  new  ftatute  muft  be  conftnicA 
from  itfclf,  which  gives  damages  only-,  and  therefore  for  the  Court  to  give  cofts  in  fuch  cafe, 
would  be  to  go  beyond  the  intention  of  the  legiflature  in  that  ftatute.  Gilb.  Hift.  of  C.  B«  aiti* 
*  New  Abr.  $15.  S.  P.  in  totidem  verbis.  Hard.  15a.  Arg.  S.  P. 

1 1.  Upon  the  Statute  1  £ff  2  P.  &  M.  for  chafing  ofdiftreffet 
out  of  the  hundred  &C.  whereby  5  /•  is  given  and  treble  damages* 
the  plaintiff  fhall  recover  no  cofts,  becaufe  this  aftion  and 
penalty  is  newly  given.  2  lnft.  289. 

12.  In  aj/ife  for dijfeifin  done  with  force  the  plaintiff  fhall  re- 
cover treble  damages  and  his  cofts  alfo,  becaufe  at  common 
law  the  plaintiff  mould  recover  damages  and  cofts  in  both 
cafes ;  for  the  Statute  of  8  H.  6.  cap.  9.  is  only  an  a£t  of 
addition.  Per  Cur.  10  Rep.  1  x6.  b.  Mich.  10  Jac.  B.  R.  in 
Pilford's  Cafe  fays,  that  with  this  agrees.'  14  H.  6.  13.8. 
19  H.  6.  32.  a.  22  H.  6.  57.  a.  12  £.  4.  i.a.  F.  N.  B. 
I48.  (C) 

13.  In  cafe  for   two  flanders  fpoken  at  fever al  times •,    the  Cro.  J.  343* 
defendant  pleaded  not  guilty  ;  the  jury  gave  feparate  damages,  £j'd9u<f".C* 
and  intire  cofts.     One  of  the  flanders  was  not  a&ionable,  but  ment  a£ 
the  other  was.    Judgment  was  not  reverfed  in  the  Exchequer  firmed 
Chamber  as  to  the  words  not  a&ionable  quoad  the  damages,'  J^^SS 

and 


/ 
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*•  *>  the  and  affirmed  for  the  other  damages  and  indre  coils.  Jenk. 
Poweu'jT    339*  P1-  89.  12  Jac.  Jacob  v.  Miles. 

faid  he  had 

known  the  Cafe  of  Jacob  v.  Mills  denied  to  be  law  many  •  time,  and  that  there  are  to  refofo* 
tions  to  the  contrary,  viz.  if  a  remittitur  be  not  entered  tor  part,  it  will  be  bad  for  the  whole  I 
for  the  judgment  is  of  the  whole ;  and/the  Court  were  of  all  opinion,  that  if  one  of  the  declara- 
tions were  fuch  on  which  no  damages  ought  to  be  recovered,  it  would  be  bad.  7.  11  Mod. 
155.  Hill.  1  Ann.  B.  R.  S»  C.  cited  and  denied  per  Curiam.  1 1  Mod.  <£.  in  pi.  s» 


La*.  140.  14.  W.Jites  P.  in  the  Spiritual  Court  for  tithes  of  a  dove-houfe. 

'  Trin.  2  Car.  P,  up$n  fuggeftion  bad  a  prohibition,  but  he  did  mt  prove  bis 
^Pacyf0a  fH£'ftl0n  within  the  6  months*  W.  takes  iflue  upon  the  fuggef- 
8.  c.  held  tion,  and  it  is  found  againft  him,  and  yet  he  prays  cofls  by  the 
according-    •  Statute  2  £d.  6.  [cap.  13.  f.  14.]  for  failure  of  proof  within 

Words* of C  the  6  fnontbs»  But  bY  tfae  Court  adjudged,  that  he  ihall  not 
the  ftatute  have  it,  for  he  hath  furceafed  his  time  to  take  advantage  of 
are,  tjathe  that,  and  he  can  never  have  a  confutation ;  ergo,  he  ihall 

confuiutfon  not  ,lave  douWe  cofts-  Re*d  the  words  of  the  ftatute.  Noy 
and  double    81.  Whatlington  v.  Perry. 

cofis  if  the 

plaintiff  in  the  prohibition  does  not  prove  his  fuggeflion ;  but  here  he  never  can  have  a  confuta- 
tion, becanfe  the  matter  is  patted  againft  him ;  but  upon  failure  of  proof  he  mould  have  prayed  a 
consultation,  and  then  fhould  have  double  cofts. 
*  See  Tit.  Prohibition  (D.  a.  a)  pi.  r.  and  the  notes  there* 

5.  P.  But  15.  Treble  cofts  on  a  judge's  certificate  were  given  to  a  coU 

had  it  been  Uftor  of  the  land-tax,  in  an  a&ion  brought  againtt  him  for  dif- 
oolhteS  raining  for  20  s.  affeffed  by  the  Statute  of  1  W.  &  M.  Show, 
tnattersonly  214.  Pafch.  3  &  4  W.  &  M.  Willet  v.Tidney. 

it  might 


concerning  his  omce  ;  tor  it  may  be  tor  money 
own  ufe,  or  for  overplus  of  diftrefs  not  returned ;  and  Hoh  Ch.  J.  inclined,  (hat  if  the  action 
was  brought  for  overplus  not  returned,  this  does  not  touch  his  office,  and  he  does  not  nfe  the 
ftatute  for  defence  ;  but  becaufe  U  was  certified  by  the  judge  of  aiuie  that  it  waa  within  theftat,utCj» 
the  defendant  had  treble  cofts. 


16.  In  refcous  of  diftrefs  for  rent,  per  2  W.  k  M.  cap.  5. 
plaintiff  ihall  recover  treble  cofts  as  well  as  treble  damages, 


S.  C.  Skin. 
555*  cites 

Pinfold's  for  the  damages  are  not  given  by  the  ftatute,  but  increafed% 
Cafe,  that     an  aftion  on  the  cafe  lying  for  a  refcue  at  common  law. 

foTSfe*   »  Salk-  2°5-  P1-  2-  Hil1-  S  W.  &  M.  Lawfon  t.  Story. 

being  given 

by  the  common  law,  and  it  was  ruled  that  cofls  de  iucrmewto  (hall  bt  treble  alio,  and  foupon  de*^ 
bate  it  was  ruled  in  C.  B.  in  the  Cafe  of  Sandys  v.  Child,  affirmed  here  in  a  writ  of  error  ;  and 
though  the  Cafe  in  Rolls  Cofts  517.  be  that  the  other  is  the  more  Aire  way,  yet  per  Holt  Ch.  J- 
cofts  de  incremento  are  alfo  double  Sec  in  all  cafes  of  officers  Ac— Carth.  321.  S.  C  rcfolvea 
after  feveral  debates.— —  Ld.  Raym.  Rep.  19.  S.  C.  adjudged;  for  the  word  (treble)  (hall  b» 
referred  as  well  to  the  word  cofts  as  to  the  word  damages* 

17.  Tt  is  a  rufe,  that  in  all  cafes  where  damages  and  cofls  are 
given  at  common  law,  and  a  penalty  is  added  by  a  ftatute  with 
double  damages,  that  alfo  draws  double  cofts.  Carth.  297.  Hill. 
5W.&M.  in  B.R. 

1 8.  Debt  for  the  penalty  for  afting  as  a  commijfioner  of  the  land- 
tax,  not  having  100/.  per  ann.   The  plaintiff  was  nonfuited\  the 

defendant 
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defendant  had  bis  cofts  taxed,  and  paid  by  the  plaintiffs  and  4  receipt 
given*  Afterwards  the  defendant,  apprehending  that  he  was 
intitled  to  treble  coils,  got  the  Judge  who  tried  the  caufe  to 
certify  that  he  was  an  a&ing  commiflioner,  whereupon  he  had 
treble  cofts  taxed,  and  took  the  plaintiff  in  execution  for  noa- 
payment  of  them ;  to  fet  afide  which  the  Court  was  moved, 
and  per  tot.  Cur.  the  defendant  concluded  bimfelf  by  receiving 
Jingle  cofts,  and  fo  the  execution  bad.  MS.  Rep.  Mich*  5  Geo. 
B.  R.  Vincent  v.  Strode. 

10.  Where  damages  were  recoverable  at  the  time  of  making  of  Ncw  *be. 
the  Statute  ofGkucefter,  there  the  plaintiff Jhall  recover  his  cofts,  fjf^^ 
which  is  by  the  plain  meaning  of  the  ftatute,  which  fays,  the  verbis* 
plaintiff  fhall  have  cofts  wherever  he  has  damages ;  but  if 
there  are  feveral  iffues  found  for  the  plaintiff,  or  againft  the 
defendant,  intire  cojls  are  given  upon  the  whole  pleadings  ,  for  it 
is  the  whole  charge  the  plaintifr  was  at*    Gilb.  Hift.  of  C  B« 
215. 

(K)     To  Officers  and   Minifters  of  Juftice. 
Where  they  are  Defendants. 


I.    7  Jac.  I.    TF  any  aclion  upon  the  cafe,  trefpafs9  battery,  or  TO* 

cap*  5.       •*  falfe  smprifonment,  Jhall  be  brought  againft  any  e,lte"&* 
juftice  of  peace,  mayor,  or  bailiff  of  a  city,  or  town  corporate,  U2^T»* 
beadborough,  portreeve,   conftable,  tithing  man,  collector  of  fub-  jufticc  of 
Jidy  of  fifteenths,  for  any  thing  by  them  done  by  reafon  of  their  K*** 
offices,  it  Jhall  be  lawful  for  every  fuch  juftice  of  peace,  or  other  wenpea-" 
officer 9  and  all  others  which  in  their  affiftame,  or  by  their  com-  nyVCafc.-* 
mandy  Jhall  do  any  thing  touching  their  offices,  to  plead  their  iffue,      **f**~ 
Not  Guilty;  and  if  the  verdicl  pafs  with  the  defendant,  or  the  jacctp.it* 
plaintiff  become  nonfuit,  or  fuffcr  any  difcontinuance,  the  Judge, 
before  whom  the  matter  Jhall  be.  tried,  Jhall  allow  the  defendant 
double  cofts. 

2.  The  Court  feemed  of  opinion,  that  a  deputy- conftable  is  M°  *4£* 
within  the  Statute  7  Jac.  cap.  5,  becaufe  he  comes  in  right  J?1^  ^foi*. 
of  the  conftable,  and  reprefents  his  perfon,  and  Coke  Clw  J.  cd,  that  a 
thought  that  an  under-Jheriff  is  within  this  ftatute,  which  deputy- 
Bridgman  of  counfel  for  the  plaintiff  agreed.    Roll.  Rep.  274,  L   34-8  J 
a75.pl.  49.  Mich.  13  Jac.  B.R.  Phelps  v.  Winfcombe.        S^S." 

equity  of 
the  ftatnte  as  to  pleading  the  general  ifluc.  3  Bulft.  77,  78.  S.  C.  Doderidge  J.  held,  thtt 

the  ftatute  for  doable  cafts  extended  only  to  the  conftable,  and  are  thereby  given  to  him  only; 
but  Coke  Ch.  J.  held  e  contra ;  but  (  at  laft]  the  whole  Court  agreed  in  opinion  againft  the  plaintiff* 
that  the  defendant,  at  deputy-conftabje,  may  have  the  benefit  of  the  faid  ftatute  to  have  double 
cofts,  but  no  judgment  was  given,  the  fame  being  adjourned,  and  never  moved  again,  but  ended' 
(as  the  Reporter  fay*  he  heard)  by  agreement  between  the  parties,  perceiving  which  way  the 
Court  inclined  in  their  opinions  againft  the  plaintiff. — This  ftatute  extend*  toon*  who  *3s  under 
the  warrant  of  a  juftice  of  pcact,  though  he  i$  no  officer  t  who  did  execute  the  warrant;  and  fays, 
this  feems  to  be  warranted  by  the  words  in  the  ftatute,  viz.  Any  other  who  do  any  thing  ty 
command  of  jufticc*  of  peace,  and  other  officers  therein  named.  Clayt.  Rep.  54.  pi.  93.  Auguft 
Affifes,.  13  Car.  Const  Berkley  J.  Wcnpcony'tCifc. 

3.  ai 
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3.  Nota,  Mich.  5  Car.  C.  B.  it  was  faid  by  Richardfon  td 
be  the  resolution  of  all  the  Juftices  of  B.  R.  and  C.  B.  that  in 
an  action  upon  the  cafe  for  (lander ;  though  the  Court  are  bound 

E  350  ]  by  21  Jac.  cap.  16.  and  cannot  encrealc  the  cofts  where  the 
damages  are  under  40  s.  yet  the  jury  are  net  bound  by  that 
ftatute,  and  therefore  they  may  give  10I.  cofts  where  they 
give  but  iod.  damages.  1  Safic.  207.  in  Cafe  of  Brown  v. 
Gibbons. 

4,  Action,  for  that  the  defendant  falfely  and  maliciously 
fpake  thefe  words  of  the  plaintiff,  viz.  that  the  plaintiff' com" 
tnitted  felony,  and  procured  him  to  be  arrejled  for  felony,  and  to 
be  imprifoned  for  three  days,  and  was  found  again  ft  the  de- 

;  fendant  generally,  and  damages  to  20s.  it  was  prayed,  upon 
the  Statute  of  21  Jac.  that  he  might  have  no  more  cofts  Jthan 
damages,  the  damages  being  under  40  s.  But  refolved,  that 
this  cafe  was  out  of  the  ftatute,  and  full  cofts  were  awarded 
to  the  plaintiff.  Cro.  C.  307.  pi.  7.  Hill.  9  Car.  B.  R.  Bli- 
*7,ard  v.  Barns. 
S.C.  cited  5.  Action  for  calling  him  thief,  and  procuring  him  to  be  in- 
Cro.  C.  307.  JtffeJ  and  imprifoned  for  felony,  until  he  was  acquitted  I  upon 
Not  Guilty  found  for  the  plaintiff,  and  10s.  damages,  it  was 
moved  upon  the  Statute  of  21  Jac.  cap.  16.  that  plaintiff 
fliould  have  but  10s.  for  cofts.  The  Court  conceived,  that 
becaufe  this  is  not  an  action  for  words  only,  but  alfo  an 
action  upon  the  cafe,  in  the  nature  of  a  confpiracy,  and  the 
defendant  is  found  guilty  of  both,  the  defendant  fliall  have 
judgment  for  his  ordinary  cofts,  and  that  it  is  out  of  the 
ftatute.  Cro.  C.  163.  pi.  5.  Mich.  15  Car.  B.  R.  Topfal  v. 
Edwards. 

6.    21  Jac.  cap.  16.  which  prohibits  more  cofts  than  da- 
mages in  cafe/ir  words,  if  the  jury  give  under  40  s.  damages, 
does  not  extend  to  Courts  Baron ;  for  if  it  were,  this  adl  would 
totally  take  away  their  power  of  giving  cofts  de  incremento 
in  fuch  cafes  to  more  than  40s.  for  the  jury  there  can  in  no 
cafes  give  damages  beyond  39  s.  1 1  d.  (for  if  they  do  fo  the 
Court  will  have  no  jurifdi&ion  in  the  caufe)  and  confe- 
quently  the  Court  in  no  fuch  cafe  could  give  cofts  de  incre- 
mento above  40  s.  which  was  never  the  intent  of  the  act;  but 
this  aft  ought  to  be  intended  of  courts,  in  which  the  jury 
may,  if  they  pjeafe,  give  more  than  40s.  damages;  but  in 
Courts  Baron  they  cannot ;  and  by  Wright  Serjeant  (who 
was  not  concerned  in  the  caufe  as  counfel)  cofts  de  incremento, 
according  as  the  cafe  requires,  are  given  in  all  Courts  Baron  in 
England,  notwithstanding  the  Act  of  Jac.  I.     Lord  Rayiru 
Rep.  181,  182.  Pafch.  9  W.  3.  C.B.  Littlewood  v.  Smith. 
9  Mod.  1  fig.       7.  Cafe  for  Jlanderous  words  fpoken  of  bis  wife,  that  fhe  was 
\  °CoDd     a  w^ore>  P**  V40**  be  loft  fuch  and  fuch  cujtomtrs ;   damages 
•greed "o      under  40s.    This  is  not  within  the  ftatute;  for  it  is  not  the 
the  differ-    words,  but  the  fpecial  damage,  which  is  the  caufe  of  action 
encc  be-      jn  ^s  cafe    an(j  Up0n  evidence  it  is  not  fufficient  to  prove 

tOtonfer     the  words,  but  the  fpecial  damage  alfo;  for  the  hufband  may 

bring 
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bring  ttiis  a&ioh  alone*  So  in  an  a&iorl  for  flan derlng  his  words  ac- 
kitle,  the  plaintiff  ihall  have  his  full  cofts;  1  Salk.  20b.  pi.  £j£ja* 
5.  Hill.  1  Ann.  B.  R.  Brown  v.  Gibbons.  indYy  raj. 

fori  of  cdniequemial  damage, 

8.  Cafe  for  fcandahui  words^  and  that  the  defendant  procured  ibid,  the 
ihe  plaintiff  lb  be  aYr eft ed  for  felony,  and  the  jury  gave  I/,  da-  Court  faid, 
htageh     It  was  faid,  that  if  a  feparate  faft  be  laid  in  aggrava-  th*  .j?  Tri* 
tion,  and  as  a  conference  of  Jpeaking  the  words,  it  might  be  *lGco?    ' 
'doubtful  Whether  full  cofts  ought  to  be  allowed*     The  Court  Pi*tom  v* 
inclined,  that  the  plaintiff  fhould  have  full  colls*     8  Mod*  ^"jjj, 
37l>  37*-  Trin-.   11  Geo.  Phillips  v.  Fiflu  ve^'point 

was  debat- 
ed (vir.J,  whether  a  fact  laid  by  way  of  aggravation  j  which  was  only  a  cdnfeqllence  of  fpeaking 
the  words,  fhduld  bring  it  out  Of  the  (latute,  and  entitle  the  plain  lift"  to  full  colts  ;  and  refolved, 
that  where  the  thing  laid  in  the  declaration  by  way  df  aggravation  would  bear  an  action  of  itfclf} 
independent  of  the  words  Sec.  in  fuch  cafe  full  coils  fhould  be  given  ;  and  that  it  is  the  conftant 
difference  in  fuch  cafes,  that  where  the  words  fboken  are  the  very  gift  of  the  ad  ton  %  though  other 
things  are  laid  by  way  bf aggravation ,  there  (hall  be  no  mdre  cofls  than  damages,  for  the  jury  in  fuch 
tafe  can  have  no  confederation  in  giving  their  verdict  what  was  laid  by  way  of  aggra-  r  •% 

vation;  but  if  the  aftio*  was  founded  on  fpetial  damages \  there  the  whole  fhould  be  L  iS1  J 
under  their  confderatiOn* 

9.  In  an  action  for  words  brdught  by  the  plaintiff  againft  ^  p^ 
the  defendant,  the  plaintiff  fet  out  in  hi*  declaration,  that  he  tur.  where 
Was  a  houfe-fmlth  by  trade,  and  that  the  defendant  fpoke  the  jjj  JJ* 
Words  of  him  (which  ivords  were  actionable  in  tbcmf elves  )$  and  iionab/e,  but 
hy  reafon  of  the  f peaking  which  Words,  the  plaintiff  bad  loft  feveral  theaclion  is 
tuftomers,  naming  them  particularly  &c.  to  his  damage  of  tool.  J^^'i 
On  the  general  iflug  pleaded,  the  jury  found  for  the  plaintiff,  facial  da- 
and  gave  him  only  5  s.  damages.     The  Court  dire&ed  the  mages  the 
plaintiff  ftiould  have  no  niore  tofts  than  damages*     1  Lord  ffijj'f/** 
Raym*  Rep.  1588,   1589*  Trin.  5  &  6  Geo.  2.  B.  R.  Bury  upoTac- 
V*  rerry.  count  bf 

1 0.  Irt  ah  a&ioti  for  uudrds  importing:  felony*  as  he  flole  my  $c  w,°rdi' 

l        t^  j  1   'j  i   "If  r       r  •        r  j  J    j.i       the  plaintiff 

bens  &d  and  laid  by  the  way  of  aggravation  of  damages,  and  that  (hall  have 
he  carried  him  before  a  juftice  of  peace •,  and  caufed  him  to  be  im-  tall  cote, 
prifoned  Wr*     The  jury  gave  under  40s.  damages,  and  yet  2™^* 
After  feveral  footions  in  court,  Trin.  11  Geoi  I.  B.  R.  the  are  under 
Court  made  a  rule,  that  the  plaintiff  fliould  have  full  cofts.  40%.  for  it 
Lord  Raym.  Rep.  1588.  Arg.  cites  it  as  the  Cafe  of  Phillips  ^j/^t 
and  FIfh,  and  Carter  and  Fifh*  the  facial 

damage  is 
ike  cauTeoflhedftM,  ari'd  cites  I  Salk.  206.  tirowri  v.  Gibbons ;  but  whefe  the  words  are  ac* 
tionable  ot  themfelves,  as  in  the  ptefent  cafe,  and  fpeciil  damages  are  laid  by  way  of  aggravation* 
and  damages  are  under  40  s.  there  ihall  be  no  more  colls  than  damages,  for  that  is  properly  ail 
a&ion  fdr  wdrds  within  the  Statute  of  21  Jac.  cap.  16.  and  as  to  the  cafes  cited  of  Carter  v* 
Fish,  and  Phi  llips  V.  Fish,  upon  cOnfidcring  that  declaration  the  Court  held,  that  as  it  was) 
laid,  it  was  not  barely  laid  in  aggravation  of  damages,  but  was  a  diftincl  caufe  of  action,  import* 

big  crimen  felonix  el  impofuit,  and  therefore  the  plaintiff  there  had  full  coils. 8  Mod;  371* 

372.  Phillips  v.  Fiih,  S.  C.  ScS.  P.  the  Court  faid,  that  the  action  in  tHis  c*fc  was  founded  on 
the  words  fpoken,  and  that  the  procuring  the  plaintiff  to  be  arrefled  for  feloriy  is  laid  in  a  dif- 
ferent count,  and  the  defendant  is  found  guilty  generally,  add  therefore  the  Court  inclined  thai 
the  plaintiff  fhduld  have  full  cofts. 

11.  22  &  23  Car.  2.  cap.  9.  /!  $36.  (149O  Ena&s,  that  Thisftatute 
for  making  the  Statute  of  43  Eliz.  cap.  6.  more  effectual,  ^c^lL/ 

D  d  a  that        *  l 
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^fiifuclf.    that  in  *a  <*&"»*  °f  *r'fp*fh  offault,  and  battery,  and  other  p 
ury  for  a     final  aft  ions  wherein  the  Judge  at  the  trial Jhall  not  find  and  cer~ 
fiatutt  ca»-   tify  under  bis  hand  upon  the  back  of  the  record,  that  an  ajfault 
TZdcdT      *nd  &attery  was  Sufficiently  proved)  or  that  the  freehold  or  title  of 
implication  ;  the  land  mentioned  in  the  declaration  was  chiefly  in  queflion  tfc.  if 
and  there-     the  jury  find  the  damages  under  40  s.  plaintiff  Jhall  not  recover  more 

*°decicon-  €0^s  t^)an  ^amaKei  &c*  an&  *f  anJ  ntore  c^fts  fia^  he  awarded, 

itrued  it,  the  judgment  /ball  be  void,  and  the  defendant  &c.  may  have  an 

that  the  aQion  againft  the  plaintiff  for  fuch  vexatious  fuits,  and  recover 

ancremento  */x  damages  and  cojts  of  fuch  hisfuit,  in  any  of  the  Courts  at  PVe/l- 

ought  ftili  minjler. 

toariCein 

all  fuch  pcrfonal  anions,  where  the  judge's  certificate  wat  not  neceuary  in  order  to  the  obtaining 
of  coils,  and  that  was  not  only  by  the  ftatute  in  two  cafes,  where  trefpais  was  done  to  the  free- 
hold, or  to  things  fixed  to  the  freehold,  and  the  damages  under  4o{s.  and  in  battery,  where  the 
damages  were  under  fuch  fum.  Gilb.  Hift.  of  C.  B.  aia. 

Therefore,  if  the  defendant  juftified  by  any  thing  that  brought  the  title  of  the  land  in  queflion 
upon  the  record,  there  the  judge  (hall  not  certify  in  order  to  intitle  the  plaintiff  to  his  cofts,  for 
it  was  not  a  cafe  within  the  ftatute.  adly,  If  it  was  an  a&ion  of  trover,  or  trefpafs  de  bonis 
afporratis  of  goods  and  chattels  not  fixed  to  the  freehold,  it  was  out  of  the  ftatute,  and  no  certi- 
ficate neceflaryto  intitle  the  plaintiff  to  his  cofts,  and  therefore  the  plaintiff  had  cods  de  incre- 
mento  on  the  Statute  of  Gloucefter.  So  3dly,  If  an  action  of  trefpafs  to  the  freehold,  and  aa 
action  of  trefpais  de  bonis  afporatis  were  joined,  and  the  plaintiff  recovered  in  general  upon  both 
counts,  he  had  no  need  of  a  certificate  to  obtain  his  coils ;  and  therefore  cofts  de  increment© 
went  upon  the  Statute  of  Gloucefter.  Gilb.  Hift.  of  C.  B.  a  19. 

This  conftru&ion  of  the  judges  of  the  Statute  of  Kins  Charles,  feems  to  be  very  right  from  the 
S&9W.3.  cap.  11.  for  the  inconvenience  was  found,  that  the  people  did  trefpais  upon  their 
neighbours,  yet  not  (b  as  to  the  value  of  40  s.  and  fo  they  could  have  no  redrefs  at  the  Courts  of 
WeftminfLer  without  lofing  their  cofts  in  fuch  actions,  and  therefore  by  that  ftatute  a  third  manner 
•f  certificate  was  given.  Gilb.  Hift.  of  C.  B.  213. 

C  352  3  ,2«  In  trefpafs  of  breaking  of  his  net,  the  defendant  pleaded 
Not  Guilty,  and  evidence  is  for  apifcary;  Winnington  prayed 
full  cofts  on  23  Car.  2.  cap.  9.  f.  149.  but  the  iffue  being 
Not  Guilty,  and  no  title  in  the  declaration,  nor  certified  by  the 
judge  of  Aflife  that  title  was  in  queflion,  the  Court  refufed 
to  give  more  cofts  than  damages*  3  Keb.  121.  Hill.  24  Car.  2. 
B.  R.  Pembroke  (Earl  of)  v.  Weftall. 

13.  In  an  adtion  upon  the  cafe  for  common,  Peachell  prayed 
reftitution  of  cofts,  there  being  but  1  d.  damage,  and  being 
no  certificate  on  the  trial,  that  the  title  was  in  queftion,  fed 
non  allocatur;  for  per  Curiam,  it  has  been  refolved,  by  the 
major  part  of  the  Juftices  of  England,  that  the  Statute  23 
Car.  2.  cap.  9.  f.  149.  extends  only  to  trefpafs,  and  aiTault 
and  battery,  and  not  to  a£lion  upon  the  Cafe  or  aftumpfits, 
or  fuch  like;  which  the  Court  now  agreed,  and  denied  re- 
ftitution, the  rather  here,  becaufe  the  title  muft  be  in  quef- 
tion. 3  Keb.  31.  pi.  59.  Pafch.  24  Car.  2.  B.  R,  Brown  v. 
Taylor. 

14.  In  fpecial  a&ion  upon  the  cafe  for  battery  of  fefvantt, 
per  quod  fervitium  ami/it;  Barwell  prayed  cofts  without  the 
Judges  figning  the  poftea,  that  the  battery  was  well  proved ; 
and  per  Curiam  it  was  granted  in  B.  R.  on  23  Car.  2.  cap.  9. 
f.  149.  3  Keb.  184.  pi.  27.  Trin.  25  Car.  2.  Peck  v. 

15.  In  trefpafs  of  taking  the  plaintiffs  bull,  on.  verdift  for 
the  plaintiff  25  s.  damages.  Tremain  prayed  full  cofts,  where^ 

upon 
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upon  it  was  referred  to  the  fecondary  to  confer  with  the  pro* 
th  ©notaries  of  C,  B.  and  on  their  report  per  Cur.  no  cofts 
fliall  be  allowed ;  and  cofts  was  denied.  3  Keb.  247.  pi.  68. 
Mich.  25  Car.  2.  B.  R.  Claxton  v.  Laws. 

l6.  An  aSl'ion  brought  in  an  inferior  court  for  an  ajfault  and 
lattery,  was  moved  into  B.  R.  and  upon  the  trial  the  jury  gave 
6  s.  8  d.  damages j  and  40  J.  coJlsy  and  the  Judge  before  whom 
it  was  tried  certified,  that  the  ajfault  was  fujpciently  proved. 
The  queftion  was,  whether  or  no  in  this  cafe  the  plaintiff 
fhould  recover  any  more  coils  than  damages  ?  and  3  points 
were  moved,  ift,  Whether  or  no  the  Judge  had  fumciently 
certified,  becaufe  it  was  that  the  aftault  (and  not  the  ajfault 
and  battery}  was  fufficiently  proved.  2dly,  Whether  or  no, 
if  the  cofts  and  damages  given  by  the  jury,  exceed  40s.  it 
/hall  be  within  the  aft  ?  3d! y,  Whether  an,  adtion  commenced 
in  an  inferior  court  originally,  suid  afterwards  removed  hither, 
fhall  be  within  the  *&o\  and  as  to  this  point  the  Reporter  fays 
he  was  told,  that  the  Judges  of  C.  B.  had  adjudged,  that  it 
was,  as  to  this,  all  one  as  if  an  a&ion  began  here.  4thly, 
The.  Reporter  fays  he  was  told,  that  the  Judges  at  Serjeant's 
Inn  had  differed  in  their  opinions,  whether  or  no  aft  ions  of 
the  cafe  were  within  the  aft ;  but  the  opinions  of  moft  were, 
that  they  were  not,  nor  none  but  thofe  named,  viz.  Trefpafs 
and  battery.  Freem,  Repn  365,  366,  pi.  467.  Pafch.  1674, 
Hamond  v.  l^ockwood. 

iy.  An  aftion  of  trefpafs  was  brought  quod  domumf regit, 
and  bona  afportavit,  and  as  to  the  domum  fregit  the  defendant  was 
found  Not  Guilty  1  hut  to  the  taking'  awry  the  goods.  Guilty,  and 
damages  ajfejfed  to  15  J.  The  queftion  was,  whether  he  fhould 
have  any  more  cofts  than  damages,  in  as  much  as  being  found 
Not  Guilty  as  to  the  domum  fregit,  it  is  now  no  more  than  if  he 
bad  brought  an  aftion  of  trover  for  the  goods,  and  that  had 
not  been  within  the  ftatute;  and  a  precedent  was  cited  in  C.  B. 
where  it  was  held,  that  the  plaintiff  fhould  have  his  furl 
cofts ;  fed\  adyifare  vult  Cur.  and  fo  it  was  held  here  after- 
wards. Freem.  Rep.  394.  pk  51 1.  Trin.  1675.  B.R.  Anon* 

1 8.  In  as\.aJfeuJtKand  battery  the  cafe  upon  the  evidence  was  2  Lev.  iot, 
this,  the  defendant  drew  a /word,  and  waived  it-  in  a  menacing  Smith  v. 
manner  againft  the  plaint  ffi  but  did  not  touch  him,  fo  the. jury  fe^JJj  ^ 
were  ordered  to  find  hirrt  guilty  as  to  tb$  aflault,  but  not  of  s.  C  rc- 
the  battery;  and  the  opinion  of  the  Court  w^  th?t  the  plain-  \   353   "| 
tiff  was  to  haye  no  more  cofts  than, damages,  for  the  new  aft  f°J^*c" 
excepts  aftions  of  aijault  and  battery,  fo  that  both  muft  be  ^thj^fi* 
proved.    Vent.  256^  P&fch.  a  6  Car.  3.  B^  R.fc  Anon.  porter  by 

'  that  he 

beard.     ■  3  Keb.  335.,  pi.  38,  Smith  ▼.  Hadome,  S.  C.  the  Court  conceived,  that  he  can 

have  no  more,  cofts  than  damages,  and  that  the  ftatute  doe*  not  extend  to  the  increafed  cofts ;  buf 
the  conn  may  give  judgment,  fog  ^hat  <Uf&*gcs  the  jury  tax,  though  only  the  aflault  he  cextifiedf 

rg.  North  Ch^  J.  faid,  this  ftatute  was  made  with  refpeft 
to  the  Statute  of  4?  Eliz.  cap.  6.  for  there  it  is  provided  in 
perfoual  aftions,  if  the  4el?t  or  damage  is  qnder  40  s*  &c  the 

P  d  3  Judg* 
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Judge  may  mark  the  poftea,  and  the  plaintiff  fhall  recover 
no  more  cofts  than  damages,  bat  there  trefpafs  and  battery  are 
excepted,  and  then  this  ftatute  provides  in  thofe  cafes  only  \ 
the  difference  is  upon  the  43  Eliz.  the  party  Jbail  have  his  ordi- 
nary  cofts,  unlcfs  the  Judge  certify  [lefs;]  but  upon  this  kftflatute 
in  trefpafs  and  taPery,  when  le/s  than  40  j,  is  given,  the  party 
(hall  not  have  ordinary  cofts,  unlefs  the  Judge  do  certify ;  and  hi 
laid   it  was  held  by  the  Judges,  that  fuch  perfqnal  a&ions, 
which  did  not  bring  the  title  of  the  land  in  queftion,  were 
not  within  this  ftatute,  except  hattery,  and  therefore  he  hel4 
the  principal  cafe,  being  an  aclion  upon  the  cafe  by  a  com- 
moner, could  not  pojTibly  bring  the  title  of  the  land  in  ques- 
tion ;  and  befides;  the  ftatute  was  made  to  prevent  fqits  for 
petty  trefpaffes,     Freern.  Rep.  214,  pi.  222f  Mich.  1676.  iq 
Cafe  of  Styleman  v-f  Patrick. 
«  Lev.  124.       20.  Trefpafs  in  the  Palace  Court  \  the  caufe  was  removed  into 
^Car^*    ^f^*  by  the  defendant,  and  the  jury  having  given   15  s    da-? 
B.R.  Gravel  mages,  the  queftion  was,  upon  the  Statute  22  Jc  23  Car.  2. 
v.  Scuda-     cap,  9.  whether  the  plaintiff  ihould  have  no  more  cofts  than 
ScCourt     damages  5  et  per  Cur.  the  caufe  being  removed  by  the  defend- 
thoughtif     ant,  the  plaintiff  jha 11  have  more  cofts,  but  i\ot  if  it  had  been 
reafonabie    removed  by  the  plaintiff,  for  fo  he  might  be  iqore  vexatious, 

Shave  3  Salk.n5.pl.  9. 

more  cofta ; 

the  caufe  being  removed  by  the  defendant ;  bat  not  adjudged;  but  it  being  fajd  to  have  been  fq 
ruled  in  C.  B.  the  Couxtfaid  they  woul4  advifc  with  the  jullicea  of  9*  B-  f°  tnat  tnc  feroc  rujo, 
might  be  iu  bo.th  Cpuru. 

Trcem.  21.  Cafe  for  eating  of  bis  gra.fs  with  flieep,  fo  that  he  could 
j  P*2*14*  not  in  tarn  amplo  modo  enjoy  his  common  &c.  This  is  not  within 
S.c.  the  43  Eliz,  for  it  is  not  a  frivolous  action,  becaufe  a  little  da- 
jury  gave  mage  to  one  commoner,  and  10  to  20,  may  in  the  whole  make 
matefVnd  lt  ^  §reat  wrong  5  ar|d  if  it  was  frivolous,  the  Judge  of  Aflife 
40s.  cofts,  might  mark  it  to  be  fuch,  and  though  a  title  is  here  fet  forth 
and  North  to  his  common,  yet  the  title  of  land  cannot  come  in  quef- 
Wndbam  t'on*  an(*  ^°  not  certified  as  in  cafes  of  trefpafs,  neither  is 
■nd  Scrogg*  there  any  need  of  a  certificate,  if  it  appears  by  the  pleading 
conceived,  that  the  title  of  the  land  is  in  queftion.  2  Mod*  14  J.  Mich, 
m  not*  *8  Car-  2*  C-  B*  Styleman  v,  Patrick, 

within  the 

Statute  22  Sc  13  Oar.  2.  but  Atkins  J.  e  contra  ;  fpr  though  the  title  of  the  land -could  not  corne 
in  queftion,  yet  common  is  concerning  land,  and  a  man  may  have  freehold  in  it.  North  Ch.  J. 
laid,  that  here  it  appears  hit  tide  was  in  queftion,  for  he  mull  prove  his  title  in  evidence,  as  it  11 
alledged  in  the  declaration,  and  they  all  agreed,  that  where  it  appears  by  the  record  that  a  title 
is, in  queftion,  there  is  no  need  of  the  certificate  of  the  Judge ;  but  per  Atkins, 'it  may  be  the  de- 
fendant would  confefs  his  title  upon  the  trial,  and  then  it  would  nqt  be  in  quciUon ;  but,  accord* 
ing  to  the  opinion  of  the  other  three,  the  plaintiff  had  his,  ordinary  cofts, 

s  Show.  28.  22.  In  trefpafs  fpr  entering  bis  clofe  &c.  the  defendant  j*fti* 
S.C.butnot  jkjfff  a  way  &c#  the  plaintiff  replied  that  the  defendant  was 
S.  C.  cited  guilty  extra  viam,  upqn  which  they,  were  at  iflue,  and  the 
by  Lord  Ch.  plaintiff  had  a  verdicl ;  the  queftion  was,  whether  he  fhould 
B.  Gilbert.    £ave  no  n|ore  cofts  tjian  damages;  adjudged  he  fhaU  have 

GiiK^u.   fttU  &&**  bswfc  ^  title  to  tbi  may  appears  on  record  (viz.) 

Jlcp.  198,  °f 
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$f  what  extent  it  is,  vix.fo  many  fttt  in  breadth  &c.    a  Lev. 
-2J4.  Mich.  30  Car.  2;  B.  R.  After  v.  Finch. 

23*  In  an  aftion  of  trefpafs,  upon  Not  Guilty*  at  the  afiizes 
in  Suffolk,  a  verdicl  was  found  for  the  plaint  iff,  and  10s.  da- 
mages, and  4.0  s.  cofts,  and  judgment  entered  accordingly ;  and  an 
action  of  debt  was  brought  upon  the  judgment,  and  the  de- 
fendant pleaded  fpuially  the  Statute  22  &  23  Car.  2*  cap.  9, 
againft  recovering  more  cofts  than  damages  (where  the  damages 
art  under  40  s .)  in  trefpafs,  unlefs  certified  by  the  Judge  that  the 
title  was  chiefly  in  que/Hon*  the  words  of  the  ftatute  being,  If 
any  more  cofts  in  fuch  a 61  ion  (hall  be  awarded,  the  judgment 
fhall  be  void.  To  which  the  plaintiff  demurred,  and  the  plea 
was  held  inefficient;  becaufe  the  verdift  was  for  40s.  cofts, 
and  not  cofts  increafed  by  an  award  of  the  Court.  If  the 
judgment  were  erroneous,  yet  it  was  hard  to  make  it  avoid- 
able by  plea,  notwithstanding  that  the  words  of  the  (tatute 
jire,  (hall  be  void.  2  Vent.  36.  Trin.  33  Car.  2.  C.  B.  Page 
Vt  Kirfce. 

$4?  Trefpafs  vi  et  armis  for  flinging  down  certain  ftalk  of  a  Jo.  039. 
the  plaintiff  in  the  market  place  of  H.    It  was  refolved  per  tot.  s jc/pc  ^  * 
Cur-  that  the  plaintiff  fhould  have  his  ordinary  cofts,  be-  fututfdoe* 
taufe  the  ftatute  ihall  be  intended  to  reach  to  fuch  aftion  not  extend 
only  in  which  the  freehold  may  apparently  come  in  debate,  to  ^  cafc» 
and  this  aftion  is  not  quare  claufum  fregit,  but  only  for  de-  Kk^trefpafc 
jlroying  a  chattel,  and  the  freehold  cannot  come  in  debate,  of  good*.— 
any  more  than  if  a  man  fltould  take  his  fword  out  and  run  a  ^inn-  i°°» 
coach-horfe   through  the  guts,  whereby  he  died,  and  the  the  ckurt  * 
owner  fliall  bring  trefpafs  vi  et  armis,  and  recover  under  ordered  the 
40s.  damages,  yet  he  /hall  have  his  full  cofts.     Raym.  487,  P*JY ful1. 
488,  Hill.  3*&  35  Car.  2.  B,R.  Smith  v.  Batterton.  Sunder. 

•     ,     *     .        ,  Ch.  J.  feid, 

that  a<  Stall  is  dq  part  of  the  freehold. a  Show.  258  pi.  205.  S.  C.  held  accordingly,  and,  if 

the  ftall  had  been  annexed  to  the  freehold,  yet  if  carrried  away  it  would  be  like  wife  out  of  the 
•ft;  and  in  fuch  cafes,  where  it  appeart  in  the  record,  the  poflcaneed  not  be  marked.—- 
&  C,  ci^4  fl  Mod.  ^o. S.  Cx  cite^  by  Ld.  Ch.  B,  Gilbert.  GUb,  £<ju.  Rep.  198. 

25.  Trefpafs  for  breaking  his  clofe,   and  impounding  of  his  Cilb.  Equ, 
cattle  \  upon  Not  Guilty  pleaded  the  plaintiff  had  a  verdict,  **cp-  *P* 
but  damages  under  40/.    Whereupon  Mr.  Livefay,  the  fecon-  byLd^Ch. 
dary,  refufed  to  tax  full  cofts,  alleging  it  to  be  within  the  H.  GUberv 
Statute  of  22  &  23  Car.  2,    Mr,  Pollexten  moved  for  cofts, 
alleging  that  this  aft  doth  not  extend  to  all  trefpaffes,  but 

only  to  fuch  where  the  freehold  of  the  land  is  in  queflion ;  if 
the  aftion  had  been  for  a  trefpafs  in  breaking  his  clofe,  and 
damages  given  under  40  s.  there  might  not  have  been  full 
cofts,  but  here  is  knottier  count  for  impounding  the  cattle  of 
which  the  defendant  is  found  guilty,  and  therefore  muft  have 
his  cofts ;  the  plaintiff  had  ordinary  cofts.  3  Mod.  39,  40. 
Hill.  35  Car.  2.  B.  R.  Barnes  v,  Edgard. 

26.  In  an  aftion  of  trefpafs  quare  claufum  /regit,  and  putting  5.  c.  cited 
Jlakes  upon  his  ground,  it  was  held,  that  this  was  within  the  per  Cur. 

late  ftatute,  which  enacts,  that  the  plaintiff  ftiaji  recover  no  gwayn»n 

D  d  4  more     p*  T*    " 
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Mich.  8  w.  more  cofts  than  damages ;  but  if  any  iking  had  ban  tahut 

Cafe  of  m  awify  (*f  ^0W  ''"''  va^ue  foever)  it  had  not  been  within  the 
Lately  v.     ftatute.    a  Vent.  48.  Trin.  1  W.  &  M.  in  C.  B.  Anon, 

Fry,  which 

was  trefpafs  quxre  claufum  fregit,  &  blada  fua  ibidem  crefcenL  fuccidit  &  afportavit*  The  jury, 
as  to  the  breaking  of  the  clofe,  and  cutting  of  the  corn  in  the  blade,  found  the  dtfendaut  guilty, 
but  as  to  the  carry  i  ng  away  not  guilty ;  but  where  it  does  not  appear  that  the  trefpafs  was  commUled 
under  pretence  eftitL;  or  that  any  thing  was  carried  away,  there  we  cannot  make  %  conftajcjrioti 
contrary  to  the  exprcfe  words  of  the  act  of  parliament. 

t   355   ]       27.  Trefpafs  quare  claufum  J regit,  and  declared  of divers  other 
trefpajfes*     The  defendant  pleaded  Not  Guilty  as  to  the  clau- 
fum fregit,  and  juftified  as  to  the  other  trefpafles,  which  upon, 
the  iffue  was  found  for  the  defendant,  and  as  to  the  claufum 
fregit  it  was  found  for  the  plaintiff.     The  Court  hel^  it  a  clear; 
cafe  within  the  late  ftatute,  that  the  plaintiff  fhould  have  no. 
more  cofts  than   damages,  the  damages   being  under  40s. 
2  Vent.  180.  Trin.  2W.&M.  in  C.  B.  Anon. 
Rep  fq8."        2^#  ^n  an  a&i°n  °f  trefpafs,  quare  claufum  fregit,  and  dig- 
Hill.  ia       ging  up  and  carrying  away  of  bis  trees*     It  appears  upon  the 
Geo.  1.       evidence,  that  the   defendant  had  entered  into  the  plaintiff's 
by  Ld!  Ch.  c^e»  an^  digged  up  fevexal  roots  of  bis  trees,  and  removed  them 
3.  Gilbert,    to  a  place  on  the  fame  ground,  about  two  yards  diftance  off.    Pol- 
and faid,      lexfen,  Ch.  J.  and  Rokeby  (Powell  abfent)  were  of  opinion^ 
Untbnntd  tnat  t*le  Pontiff  was  to  have  full  cofts,  becaufe  the  roots 
him,  that     were  carried  from  the  place  where  they  were  digged,  though 
Trin.  11       not  removed  off  from  the  ground;  Ventris  conceived  that 
CouVof  C  tne  taki°g  of  the  roots,  and  laying  them  a  little  way  off  in 
C.B.  doubt-  the  fame  man's  ground,  could  not  be  taken  as  an  afportavit^ 
ed  of  this     but  by  the  opinion  of  the  other  two  the  plaintiff  had  his 

Vent!n«5.   ful1  cofts«     a  Vent-  2I5>  2*6-  M*ch-  2  W«  &  M-  in  C'  B^ 

But  they        Anon. 

agreed,  that 

if  any  thing  was  carried  off  from  the  grounds,  though  of  never  fo  little  value,  it  would  be  an  af<- 

portavit ;  tor  the  words  abcariavit,  Sc  afportavit,  in  declarations,  means  (uch  a  carrying  aa  amounts 

to  a  coaveruon  to  the  defendant's  ufe. 

29.  In  an  action  of  trefpafs  quare  claufum  fregit,  where  as 

to  fome  part  there  was  Not  Guilty  pleaded,  and  as  to  the  other  a 

fpecial  juftification,  and  a  verdid  upon  the  general  iffue  for  the 

plaintiff,  and  the  fpecial  iffue  for  the  defendant .     The  Court 

took  this  to  be  within  the  late  ftatute  for  the  plaintiff  to  have 

no  more  cofts  than  damages,  becaufe  the  iffue  upon  the  matter 

fpecially  pleaded,  was  found  for  the  defendant,  and  fo  the 

fame  thing  if  the  general  iffue  had  been  only  pleaded,  and 

found  for  the  plaintiff.     %  Vent.  195.  Trin,  2  W.  &  M.  ia 

C.  B.  Anon. 

S.C.dted         j0.  btbt  for  a  penalty  of  30 /,  brought  by  the  corporation  qui 

ruled  ac"   *am  &c#  uPon  a  Private  a&  *f  parliament  concerning  the  New 

cordingly.     River  water  brought  to  Plymouth;   the  a<Stion  was  brought 

Skinn.  368.  again  ft  Cbllins  for  diverting  the  water-courfe  contrary  to.  the 

Mich  54w.  ftatute.     Upon  Nil  Debet  pleaded,  the  plaintiffs  had  a  ver- 

Jc*m.  Si      did  at  the  alfizes  and  the  queftioq  now  was,  whether  they 

B.  n.  fhould 
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fhould  have  coils  upon  a  recovery  on  this  new  and  penal 
ftatute  }  and  after  deliberation  it  was  held  per  tot.  Cur*  the 
plaintiffs  fliall  have  cofts,  becaufe  here  was  a  certain  penalty 
given  to  certain  perfonsf  and  fo  within  the  rule  for  cofls ;  but 
it  is  otherwife  where  the  penalty  is  uncertain,  or  where  it  is 
givt* n  to  common  informer ;  and  fo  it  was  adjudged  upon  ^ 
recovery  on  a  private.  a&  of  parliament,  between  the  Cor- 
poration of  Cutlers  v.  Rusun,  that  the  plaintiff* 
fhould  have  cofts,  becaufe  the  penalty  was  given  to  a  certain 
perfon  j  but  it  is  otherwife  where  given  to  an  informer.  t 
Carth.  230,  231,  Pafch.  4  W.  &  M.  in  B.R,  Plymouth  (Cor- 
poration of)  v.  Collings. 

31.  Trefpafs  &c.  Herbam  dtpafiendo  t$  folum  &  fundum  ca- 
rucis  fubvertendo  €ff  in  folo  fodendo  &  cum  terra  inde  prejetita 
aqua  curfumfuum  obftupand*  per  quod  claujum  fuum  inundate  fuit 
&c.  Upon  Not  Guilty  pleaded  the  plaintiff  had  a  verdict, 
and  2  d.  damages ;  and  the  fecpndary  refufing  to  tax  any  cofts 
more  than  the  damages,  it  was  moved  now,  that  the  plain- 
tiff might,  have  full  cods,  as  in  other  pafes,  and  per  Cur. 
upon  view  of  the  ftatute,  the  plaintiff  fliall  not  have  full 
cofts  in  this  cafe,  for  that  it  was  within  the  very  words  of 
the  reft  raining  claufe,  which  allows  no  more  cofts  than  da* 
jpages,  if  the  damages  are  under  40  s.  quod  nota.  Carth. 
224,  225.  Pafch.  4  W.  &  Mf  in  B.  R.  Laver  v.  Hobbs. 

32.  Trefpafs  ^ir  chafing  his  Jheej>9  and  that  he  (the  defend-  r  3^  ] 
ant)  ad  lota  ignota  eos  abduxit  6?  efangavit;  after  a  verdidt  for 

the  plaintiff,  and  2d.  damages,  he  had  his  full  cofts  upon  a 
motion,  principally  upon  the  word  qbduxit,  which  is  the  fame 
in  fignification  with  afportavit.      Carth.  225.  cites  Hill. 

5  W.  3,  Colethurft  v.  Hayes. 

33.  In  an  a&ion  of  trefpafs  ftveral  trefpajfes  werefet  forth, 
and  the  defendant  was  found  Not  Guilty  as  to  all  but  one,  which 
was  peditus  ambuiando^  and  the  damages  cs.  and  no  more; 
This  caufe  began  originally  in  an  inferior  court,  and  was  re- 
moved hither;  and  the  Court  allowed  full  cofts,  though  the 
damages  were  fo  fmall;  quod  nota.    4  Mod.  378.  Hill.  6  W# 

6  M.  in  B.  R.  Roop  v.  Scritch. 

34.  Trefpafs  for  entering  hit  clofe,  and  cutting  and  carrying  Comb.  399. 
away  his  corn ;  upon  Not  Guilty  'pleaded,  the  defendant  is  S^^1!^* 
found  guilty  of  all  the  trefpafs,  but  carrying  away  the  corn,  tajornitur. 

and  as  to  this  he  is  found  Not  Guilty  ;  and  it  was  moved  to 1  Silk. 

have  full  cofts,  becaufe  otherwife  a  man  might  come  and  de-  i^^j-1" 
ftroy  fruit-trees  and  flowers  in  a  garden,  and  do  damage  to  a  n'atu^   ££ 
great  value;  yet  upon  trefpafs  brought,  the  defendant  could  HoltCh.  J. 
hot  infift  upon  any  right,  but  plead  Not  Guilty,  and  the  *■**» tJ?1 
plaintiff  fhall  have  cofts  only  according  to  the  damage,  and  J^fpaf,  £ 
the  a£t  did  not  intend  fuch  wilful  trefpajfes*  but  only  cafuat  done  cU- 
trefpafles;  as  the  riding  over  a  clofe  in  hunting  &c.  and  ■«»*'*'■- 
feveral  cafes  were  cited,  wherein  fuch  defigned  and  voluntary  &£  Zn  * 
trefpafles,  though  nothing  be  carried  away,   yet  full  cofts  comeinqnef 
^rcre  given  J  but  notwithftanding  all  this  that  was  faid,  the  j£"j  £fj£u 
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5 Mod.  315.  Court  feemed  ilrongly  to  incline  c  contra,  &  adytfare  vult  5 
JVr&C. V'  ^ut  t*ie  Court  agreed,  that  //  he  bad  carried  away,  though  net 
adjornatur.   out  of  the  premijjes,  full  coils  fhould  have  been  given,    $)tin« 

666,  pi,  4.  Mich.  8  Wt  3.  B.  R.  Blichley  v.  Flyt 
tSaik.  665.  3$.  Trefpafs  for  a  clofe  broken  &c.  Upon  Not  Guilty 
s  p'dUt  .  P^eaded,  the  Nifi  Prius  roll  was  carried  to  the  affizes  to  bo 
mot  appear,  tried,  and  there,  by  confent  of  the  parties,  the  jury  had  thp 
view,  and  the  trial  was  put  off  to  the  next  affizes,  and  then 
the  iffue  was  tried,  and  a  verdift  for  the  plaintiff,  and  10s, 
damages;  and  the  queflion  was  in  C.  B.  whether  the  plain- 
tiff fhould  have  more  coils  than  damages,  for  the  Judge  had 
piade  no  certificate  that  the  title  came  in  queftion  ;  and  re* 
iblved  per  Cur*  the  plaintiff  fliould  have  full  cafts;  for  it  ap- 
pears upon  the  record,  that  the  view  was  granted,  but  the  view 
cannot  be  granted  unlefs  where  the  title  comes  in  queilion, 
and  therefore  the  granting  of  the  view  amounts  to  a  certificate*, 
that  the  title,  came  in  quejiion ;  and  by  all  the  prothonotaries,  it 
is  always  the  practice  to  give  full  coils  where  the  view  is 

8 ranted*     Lord  Rayni.  Jlep.  76,  77.  Pafch.  8  W.  3.  Kemp- 
er v,  Deacon. 

36.  Though  the  damages  are  under  40  j.  in  an  aclion  removea] 
tut  of  an  inferior  court  by  habeas  corpus ,  yet  %he  plaintiff  Jball 
have  full  cojis,  and  it  is  not  within  22  &  23  Car.  2.  cap.  9. 
Lord  Raym.  Rep,  395.  Migh,  jqW.  3.  ?^^  Canterbury 
,/Vxchbiihop  v.  Fuller. 

37.  In  an  action  of  trefpafs  quare  claufumf regit  of  affaul^ 
lattery,  wounding,  and  of  dijlurbance  of  him  in  his  quiet  poffef* 
fton  &c.  upon  Not  Guilty  pleaded,  a  general  verdiel  was  given, 
for  the  plaintiff,  and  damages  under  40  j,  and  Mr,  Branthwaite 
moved  to  have  full  coils,  becaufe  the  defendant  was  found 
guilty  of  wounding,  and  diilurbance  of  the  quiet  poffeffion  ; 
but  per  Holt  Ch.  J.  the  practice  has  been  always  other  wife; 
and  he  faid,  he  did  not  remember  fuch  a  motion  to  have  been 
made;  but  Gould  J.  faid,  that  he  moved  fuch  a  motion  as  to 
the  peaceable  poffeffion  here  in  B.  R.  -but  it  was  denied  him; 
and  the  motion  here  was  denied.  Lord  RaylD«  Rep,  $6^K 
Pafch.  12  W.  3.  Boiture  v.  Woolrick, 

\  357  J  38*  Trefpafs  for  chafing,  driving,  and  wounding  his  Jbeepx 
per  quod  fame  died,  and  others  were  dampntfied,  and  alfo  for 
taking  and  carrying  away  one  hog  of  the  plaintiff;  upon  Not 
Guilty  the  jury  found  the  defendant  guilty  of  all  but  the  taking 
and  carrying  away  the  hog,  of  which  they  found  him  not 
guilty,  and  gave  2d.  damages)  and  the  queilion  was,  whe- 
ther the  plaintiff  could  have  more  coils  than  damages  ?  and 
the  Court,  upon  opening  the  matter,  held  the  plaintiff  fhould 
have  his  full  coils,  for  this  is  out  of  the  Statute  22  &  23 
Car.  2.  cap.  9.  1  Salk.  208.  pi.  7.  Pafch.  2  Ann,  B.  R.  Yea 
y.  Phillips. 

39.  Though  the  firft  words  are  general,  yet  by  the  laft 
word  (anions)  it  is  reft  rained  to  fuch  wherein  there  be  no 
certifying  of  the  battery,  or  the  like;  therefore  if  it  be  an 
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a&ion  wherein  there  can  be  no  fuch  certifying,  as  dehf  af> 
fwnpftt  trover,  traverfe  fir  fating  bis  goods,  trefpafs  for  hat- 
ing bis  fervant  per  quod  feryitium  amifit,  it  is  out  of  the 
flatute.  |  Salk,  208,  pK  7,  Pafch*  2  Ann,  Bt  Rv  Veft  y« 
Phillips. 

4  o.  Trefpafs  for  breaking  bis  chfe  and  treading  down  bis  graft. 
Plaintiff  bad  a  cloje  adjoining  to  the  back  of  the  defendants  boufe, 
which  was  a  pub  tick  boufe ;  the  defendant  uftd  to  fit  up  affable 
for  his  guefis  in  this  clofe,  andferve  them  there,  and  often  ufed  to 
walk  there  for  his  pleafure,  and  with  others  wbojbot  with  bows 
pnd  arrows  there.  Holt  Ch>  J.  faid,  that  if  the  jury  give 
under  40 sT  damages,  though  the  title  of  the  land  does  not 
come  in  queftion,  he  would  certify,  for  this  a  voluntary  mali- 
cious trefpafs,  and  the  ft^tute  is  only  to  be  under  flood  of  fraall 
peridental  trefpafles,  6  Mod.  153  Ptfch.  3  Ann,  B.  R.  Dove 
v.  Smith. 

41.  It  was  moved  to  have  full  cofts  in  an  adion  of  trefpafs,  it  ww  held 
inter  alia,  for  breaking  bis  lock  upon  his  gate,  and  cited  3  Vent,  within  the 
215.  and  3  Mod.  39.    Per  Cur.  had  it  been  for  taking  away  ^^/or 
the  lock,  full  cofts  might  have  been  given.     But  Powell  J.  were  fixed 
faid,  this  feems  to  be  laid  as  a  trefpafs  in  order  to  try  the  title,  to  the  potts, 
?nd  where  thefreeh.U comes  in  que/Hon,  there  it  is  held  full  JJ^*^ 
colts  (hall  he ;  but  where  the  freehold  does  not  come  in  quef-  hold.  ms.~ 
tion,  there  nq  more  cofts  than  damages ;  but  if  the  Judge  cer-  &c.  c** 
iifics  the  trefpafs  to  be  voluntary  ana  malicious,  there  the  cofts  JJjJ^  ^* 
are  to  he  full  by  Statute  22,  23  Car,  2.  cap,  9.    But  it  was  j.  Brown, 
adjourned  to  fee  if  the  Judge,   who  tried,  would  certify, 

(I  Mod.  198.  Mich,  7  Ann.  B.R.  Butler  v,  Cozens. 

42.  Trefpajs  for  chafing  his  cow,  and  his  dome/lick  fowls,  viz, 
bens,  gee/e  &c.  with  dogs,  which  dogs  were  ufed  to  bite  tame 

fowl,  by  wbofe  biting  they  were  killed.  On  Not  Guilty  verdi& 
for  the  plaintiff,  and  he  had  his/w//  cofls,  becaufe  this  is  not 
a  trefpafs  wherein  the  right  of  freehold  may  come  in  queftion, 
Gilb.  Equ.  Rep.  197.  cited  by  Lord  Ch,  B.  Gilbert  as  Mich* 
9  Geo.  1.  C,  B,  Keen  v.  Whiftler. 

43.  Trefpafs  of  afjault,  battery,  wounding,  and  imprifmnunt, 
fs  a  If 0  for  entering  and  breaking  his  boufe,  and  opening  the  doors 
of  the  J aid  boufe,  and  breaking  three  locks,  and  three  bars,  belong- 
ing to  the  faid  doors*  The  defendant  pleaded  Not  Guilty  to  all 
except  the  imprifonment,  and  for  that  he  jufiifies ;  and  on  the  trial 
the  juflification  was  found  far  the  defendant,  and  the  not  guilty 

for  the  plaintiff,  and  the  damages  2  J.  bd.  and  held  by  the  Court, 
that  the  damages  being  under  40  s.  he  could  not  have  full 
cofts  for  the  battery,  becaufe  the  Judge  had  not  certified  the 
battery  to  be  well  proved,  neither  could  he  have  full  cofts 
for  breaking  the  houfe  &c.  becaufe  this  is  a  trefpafs  relating 
to  the  freehold,  the  construction  of  22  and  22  Gar*  2.  cap.  9, 
f  149.  having  been,  that  it  extends  to  trefpajs  relating  U  the 
freehold  and  inheritance,  and  to  fuch  trefpafs  only?  which  is  col* 
le&ed  from  the  exception,  where  the  Judge  certifies  that  the 
title  came  in  queftion,  which  ihews  that  the  aft  extends  only 

to 
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to  fuch  trefpaffes  where  the  freehold  might  come  hi  queJKon,  and 
not  to  trefpaffes  of  chattels  I  cited  by  Lord  Ch.  B.  Gilbert* 
Glib.  Equ.  Rep.  197.  as  Mich.  10  Geo.  I.  C%  B.  Beck  vr 
Nicholls. 
[  35$  ]  44*  Trefpafs  was  brought  for  breaking  and  entering  plaintiffs 
houfe,  and  keeping  the  plaintiff  out  of  poffeffion  and  ufe  of  the  laid 
houfe,  with  a  continuando  for  a  month  ^  whereby  the  plaintiff  was 
put  to  great  expences  to  gain  the  poffeffion  of  his  houfe,  and  in  the 
mean  time  loft  the  profit  and  ufe  of  his  houfe ;  verdidt  for  the 
plaintiff,  and  2  s.  6d.  damages,  and  upon  motion  for  full 
coils,  it  was  decreed  by  the  Cou'rt;  for  this  is  a  plain  tret 
pafs  quare  claufum  fregit,  and  the  per  quod  is  only  an  aggra- 
vation ;  and  in  this  cafe  the  title  of  the  freehold  might  have 
come  in  queftion,  and  if  fo,  there  fhould  have  been  a  certifi- 
cate of  the  Judge,  which  not  being  in  this  cafe,  the  plaintiff 
can  have  no  more  cods  than  damages.  Gilb.  Equ.  Rep.  197, 
198.  cited  by  Lord  Ch.  B.  Gilbert  as  Mich.  12  Geo.  i.  £.  B. 
Blunt  v.  Miller. 

45.  In  trefpafs  the  plaintiff  declares  of  breaking,  and  entering 
biscloft,  and\  then  counts^  that  B.  (the  defendant)  infra  tem- 
pos praedidt.  viz.  Such  a  day,  broke  and  locked  up  the  houfe  and 
karn  and  took  and  detained  fuch  and  fuch  goods  of  the  plaintiffs 
for  four  weeks  in  the  faid  houfe  and  barn.     The  jury  found  for 

the  plaintiff,  and  2d.  damages.  Lord  Chief  Baron  Gilbert, 
who  delivered  the  opinion  of  the  Court,  faid,  that  though  he 
doubted  fomewhat  at  firft,  yet  he  is-  now  clearly  of  the 
opinion  with  his  brothers,  that  there  can  be  no  more  cods 
than  damages.  Here  is  no  count,  but  where  the  freehold 
might  pojjibty  come  in  queftion  ;  for  this  count  is  for  breaking 
the  barn,  and  locking  up  the  door  of  the  houfe  and  barn,  ana 
detaining  feveral  of  the  plaintiff's  goods,  mentioned  in  the 
declaration,  in  that  houfe  and  barn.  Now  here  is  no  fubftan- 
tive  and  independent  count  quoad  the  goods  and  chattels,  be- 
caufe  it  is  connected  with  the  breaking  and  locking  up  of  the 
barn,  and  in  that  cafe  the  freehold  of  the  barn  might  come  in 
queftion ;  anil  then  locking  up  the  goods  in  the  barn  is  but 
mere  aggravation  in  that  count.  If  a  man  will  put  his  goodi 
in  my  barn  without  my  leave,  he  cannot  enter  and  break  my 
barn  in  order  to  come  at  his  own  goods,  and  therefore  upon, 
this  count  the  property  of  the  goods  might  not  he  in  queftion, 
but  merely  the  barn  that  was  thus  broken.  Gilb.  Equ.  Rep. 
195.  to  199.  Hill,  12  Geo.  in  Scacc.  Reeves  v.  Butler. 

46.  Another,  and  ftill  a  ftronger,  reafon  in  my  opinion,  \sK 
that  it  is  laid  by  way  ofdetinuit,  and  not  by  way  of  afportavit; 
for  where  it  is  laid  by  way  of  detinuit,'  he  may  detain  a 
diftrefs,  &  contra  vadios  &  plegios,  and  not  by  way  of  afpor- 
tation  and  converfion ;  and  then  even  on  tne  part  of  the 
count,  touching  the  goods  and  chattels,  the  freehold  might 
come  in  queftion,  and  whether  fuch  diftrefs  were  lawful ;  fo 
that  taking  this  as  an  aggravation  of  breaking  of  the  barn,  as 
indeed  it  ought  to  be,  the  freehold  might  come  in  queftion. 

in 


in  this  count ;  or  if  it  had  been  put  into  an  independent  count  ^ 
in  the  define t  only,  and  not  by  way  of  afportation  and  conver- 
fion,  fuch  count  would  not  oe  good  in  trefpafs,  and  therefore 
no  damages  could  have  been  recovered  for  it,  and  therefore 
there  could  be  no  coils  de  incremento,  and  consequently  there 
can  be  no  cofts  in  that  cafe ;  this  was  the  opinion  of  the  whole 
Court  delivered  by  the  Lord  Ch.  B.  Gilbert.  Gilb.,Equ.  Rep, 
199.  Hill.  12  Geo.  inScacc.  Reeves  v.  Butler. 

47.  The  conftru&ion  upon  this  ftatute  was,  that  in  all 
actions  of  battery,  and  in  all  a&ions  where  freehold  could 
come  in  queftion,  if  the  damages  were  under  40  s.  the  plain- 
tiff muft  procure  a  certificate  from  the  Judge,  in  order  to  ob- 
tain his  cofts ;  but  in  all  other  perfonal  a&ions,  the  law  flood 
as  it  did  before  the  Statute  of  Eliz.  that  the  Judge  muft  certify 
the  a&ion  as  frivolous,  to  ft  rip  the  plaintiff  of  his  cofts ;  the 
plain  confequence  of  which  is,  that  if  there  be  fever  a  I  counts  in 
trefpafs^  and  one  relates  to  the  freehold,  in  which  the  title  may 
come  in  queftion,  and  another  relates  to  chattels  de  bonis  afportaU 
in  which  no  title  of  land  can  come  in  queftion,  and  entire  damages 
be  found  under  40  s.  the  plaintiff  muft  have  cofts,  by  the  Statute 

of  Gloucefter,  becaufe  the  cofts  are  not  remitted  by  the  Statute  [  359  J 
of  Eliz.  without  a  certificate  from  the  Judge,  and  this  is  not 
within  the  Statute  Car,  2.  wherein  there  is  a  neceffity  there 
fhould  be  a  certificate  of  the  Judge,  to  intitle  to  cofts ;  and 
therefore  when  entire  damages  are  found,  there  muft  be  fome 
damage  proportioned  to  that  count,  and  if  there  be  any 
damage  proportioned  to  the  count  relating  to  thejroods,  that 
the  Statute  of  Gloucefter  carries  cofts  of  courfe.  Gilb.  Equ. 
Rep.  196.  Hill.  12  Geo.  in  the  Exchequer,  in  Cafe  of  Reeves. 
'  v.  Butler.  ^ 

48.  In  trefpafs  for  a  very  great  detriment  and  fpoiling  of  the 
plaintiff 'stand,  it  was  moved  to  tax  full  cofts,  though  the 
damages  given  were  under  40s.  but  the  Court  faid,  that  an 
afportation  was  out  of  the  Statute  of  22  &  23  Car.  2.  cap.  9. 
feft.  the  laft,  but  that  a  fpoliation  was  not;  and  Page  J.  laid, 
that  the  Courts  had  difcouraged  fuits  of  this  nature;  for  upon 
the  Statute  43  Eli%.  cap.  6.  if  the  Judge  certifies  the  fuit  to 
be  vexatious,  they  will  not  allow  the  party  his  full  cofts, 
though  the  damages  are  above  40  s.  but  he  faid,  if  the  party 
had  produced  a  certificate  from  the  Judge  of  the  trefpafs  being 
wilful  and  malicious,  they  would  have  granted  it ;  ana  this  is 
required  by  8  &  9  W.  3.  cap.  io.  Barnard  Rep.  in  B.  R.  117. 
Hill.  2  Geo.  2.  Grandey  v.  Wiltftiire. 

49.  In  trefpafs  quare  chufumf regit,  and  alfo  for  a  trefpafs 
committed  on  a  chattel  fevered  \  per  Cur.  the  authorities  feem 
to  run,  that  a  trefpafs  being  laid  to  be  committed  on  a  chattel 
fevered,  the  plaintiff  is  entitled  to  full  cofts.  Gilb.  42,  43. 
pi.  5.  Hill.  2  Geo.  2.  B.  R.  Granville  v.  Vincent. 

50.  Where  defon  affault  demefne  is  pleaded,  the  plaintiff  is 
entitled  to  his  full  cofts,  provided  he  has  a  verdift;  per  Cur. 
dearly ;  but  Judge  Lee  faid,  that  the  rule  is  not,  that  the 
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plaintiff  fliould  be  entitled  to  his  full  cofts  in  alt  thefe  a&ioil* 
k  of  trefpafs,  where  there  is  fpectal  pleading,  and  particularly' 
cited  the  Cafe  of  Philpot  v.  Jokes,  Hill.  I  Geo*  t.  in  tref* 
pafs  there  for  breaking  the  plaintiff's  houfe,  the  defendant  jufti* 
fed  as  bailiff  under  procefs ;  the  plaintiff  replied,  that  his  doors 
werejhut;  upon  which  iffue  was  joined;  verdifik  found  for  thei 
plaintiff,  alnd  damages  2d.  Motion  was  in  that  cafe  for  full 
cofts,  but  the  Court  refufed  it.  2  Barnard  Rep*  in  B*  R«  277* 
Mich*  6  Geo;  2;  Waflier  v.  Smith. 
i  Silk*  aii;      j  1.    4  &r  5  ff.  li  Af.  cap.  23.  /  id*   if  any  inferior  tradtf 

f  W."  *&*"  *****  aPPrintice9  o1r  6tbtr  diffolute  perfon,  neglefting  theft  trades 
Bennett  and  employments ,  who  follow  hunting  htc.  Jhall  prefume  tb  hunt, 
Talbot,  hdwi,  Ji/b,  or  fowl  funlefs  in  company  with  the  majler  of  fuch 
tho^#ghth*  apprentice  duly  qualified),  he  Jhall  be  fubjefi  to  the penally therein* 
a&ionof  <*ni  rnay  be  fuedfor  their  wilful  trefpafs  in  coming  on  any  per fori 'i 
trefpaft        hrtdj  and  if  found  guilty,  plaintiff  Jhall  not  only  Picover  bis  da* 

SI      "««  **  h"fu"  "J*'  °ffuiu 

and  entente*  ^ 

his  clofc,  and  treading  ddwti  nis  graft  and  corn,  and  hunting  there,  the  detenadrft  being  an  Ufc 
ferior  tradefman,  contra  pacem  dec.  and  contra  formam  ftatuti*  The  Court  held,  that  contra1 
formam  ftatuti  fliould  only  be  applied  to  the  latter  part,  which  was  really  againftthis  ftatutaf 
and  that  fince  the  breaking  and  hunting  could  not  be  feparated,  the  plaintiff  fhould  have  hiscofta 
according  to  this  ftatute ;  and  judgment  for  the  plaintiff.— Comb.  420.  S.  C.  adjudged  for  the 
plaintiff;  for  the  conchifion  of  contra*  formam  ftatuti  {hall  refer  only  to  that  which  would  reafon* 
ably  bear  it,  and  though  in  grammar  it  goes  to  all,  yet  in  law  it  goes  to  the  hunting  only.  ■ 

Carth.  38a.  S.  C.  adjudged  accordingly*  And  per  Holt  Ch.  J;  it  is  fufficient  to  lay  in  the  decla- 
ration, that  the  defendant  hunted  in  the  plaintiff's  clofc  without  concluding  contra  formam  ftatuti  t 

for  that  mould  come  in  evidence. 5  Mod.  307.  S.  C.  adjudged  for  the  plaintiff.  For  this  wtfa 

an  offence  before  the  making  this  acl,  which  only  repeals  that  claufc  of  the  Statute  of  13  Car.  2.  at 
to  cofts,  and  therefore  though  the  declaration  concludes  contra  formam  ftatuti  it  is  well  enough* 
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52.  8  &  9  W.  3.  cap.  10,  /  4.C  For  the  preventing  tfwilfui 
and  malicious  trefpaffes,  be  it  further  enabled,  that  in  all  actions 
of  trefpafs  to  be  commenced  or  profecuted9  from  and  after  the  25*6 

C  3^0  ]  d*y  tf  March  1 697,  in  any  of  his  Majeftfs  Courts  of  Record  at 
fVeftmin/ler,  wherein  at  the  trial  of  the  caufe  it  Jhall  appear,  and 
be  certified  by  the  Judge  under  his  hand  upon  the  back  of  the  re* 
record,  that  the  trefpafs  upon  which  any  defendant  Jhall  be  found 
\uilty  was  wilful  and  malicious,  the  plaintiff  Jhall  recover  not  only 
lis  damages,  but  his  full  cofts  offuity  any  former  law  to  the  con* 
trary  notwithflanding. 

But  note,  53.    n  &f  12  W.  3.  cap.  9.  /  I.    EnaSfs,  that  the  Statute 

la?on  be-     22  fcf  23  Car.  2.  cap.  9.  Jlmil  extend  Jo  the  Principality  of  Wales 

ing  to  be      tind  the  Counties  Palatine. 

coraenced 

in  thofe  Courts,  if  they  are  commenced  therr,  and  removed  by  habeas  corpus  or  certiorari 

into  the  Courts  of  Weftrainfter,  there  the  plaintiff  mall  have  full  cofts.    Gilb.  Uift.  of  C.  B. 

»i7- 

This  ftatute  maintains  the  Statute  of  Car.  2.  as  extending  only  to  the  Courts  of  Weftminfter, 

but  further  enacts,  that  it  {hall  be  extended  to  the  principality  of  Wales  and  counties-  Palatine* 

GUb.Hift.ofCB.  213, 


(M)  How 


(M)     How  affcffcd  or  tried* 

X.  XT17HERE  a  man  tinders  damages  and  coftsy  and  the  reft  df 
**  the  debt  uponjiatute  merchant,  and  prays  fcire  facias  to 
re-have  his  land,  the  mifes  and  cottages  ftiall  be  tried  by  avert- 
ment,  and  not  by  faying  of  the  Juftices.  Br.  Colls,  pi.  5* 
cites  47  E.  3.  11.' 

2.  If  in  trefpafs  brought  againft  two  defendants  one  is  found 
guilty  by  himfelf  and  the  other  guilty  by  hifnfelf  and  damages 
feverally  aifeffed,  yet  the  cofts  (hall  be  jointly  taxed.  10  Rep. 
117.  a.  in  Pilfold's  Cafe,  and  fays,  that  with  this  agrees  36 
H«  6.  13.  and  12  Ed.  4.  1 . 

3.  Sir  J.'S.  brought  an  a&ion  upon  the  cafe  againft  P.  B.  if  there  b* 
upon  a  trover  of  goods  and  houfehold  fluff;  the  defendant  twoiffuai* 
pleaded  as  to  parcel,  that  they  were  fixed  to  his  freehold  in  A<r^««* 
S.  in  Hampfhire,  abfque  hoc  that  he  found  them  in  other  v<r,andoo« 
manner;  as  to  another  part,  that  the  plaintiff  gave  them  to  U  tried, 
him  at  E>«  in  Hampftiire;  and  as  to  the  other  part  he  pleaded  and JudS- 
Not  Guilty;  for  the  firft  part  the  plaintiff  caufed  it  to  be  en-  execution ©f 
tered,  Non  vult  ulterius  profequi,  and  took  iffue  upon  the  the  coft» 
two  other,  and  it  was  found  for  the  plaintiff  by  feueral  juries^  in  *nd  d*~    , 
fever al  counties,  and  damages  and  cofts  affeffed  by  the  juries ;  and  SSwarda 

now  the  defendant  brought  error,  and  ajjigned  error%  becaufe  the  other 
both  juries  have  affeffed  cofts ,  and  judgment  given  according  ty9  lff^  wt™*» 
whereas  the  laft  verdiA  ought  to  do  it;  and  where  two  juries  thereupon 
are  to  try  the  iffue,  the  form  of  the  entry  after  the  firft  ver-  the  Uft  U 
diet  is,  ceffet  executio,  until  the  other  iffue  be  tried.     See  mt°°jE!** 
21  H.  6.  51.  36  H.  6.  13.     Anderfon  faid,  feveral  iffues  can-  COfo. 
not  fever  the  cofts,  although  they  may  the  damages,  for  it  is  BrowaL  &• 
but  one  fuit,  therefore  but  one  cofts,  and  that  is  the  reafon  Si?0*4 " 
that  judgment  {hall  not  be  given  until  the  laft  iffue  be  tried, 
becaufe  that  cofts  Jhall  be  but  once  affeffed,  which  was  granted 
by  the  whole  Court,  .and  by  Periam,  that  the  jury  may  affefs 
cofts  for  the  whole  fuit)  quod  fuit  conceffum.     %  Le.  177.  pl« 
217.  Trin,  38  Eliz.  C.  B.  Sir  John  Sands  v.  Brocas. 

4.  A&ion  of  falfe  imprifonment  was  brought  by  M.  againft 
two  bailiffs  of  a  corporation,  who  pleaded  Not  Guilty,  and  at 
the  Nift  Prius  the  plaintiff  was  nonfuit ;  and  now  Serjeant  Ri- 
chardfon  moved  upon  the  Statute  of  7  Jac.  cap.  5.  for  double 
cofts,  and  that  upon  the  very  words  of  the  ftatute,  and  the 
que  ft  ion  was,  whether  the  cofts  ought  to  be  taxed  by  this  Court? 
or  by  the  Juftices  of  Afpfe;  Hobart  faid,  that  upon  the  nonfuit 
the  Juftices  of  Affife  might  have  commanded  the  jury  to  have 
taxed  the  fingle  cofts,  and  then  the  fame  Judges  might  have  ' 
doubled  them,  and  that  within  the  words  of  the  ftatute;  but 

if  the  Judge  grants  this,  then  upon  his  certificate  the  double  [   361   \ 
cofts  (hall  be  affeffed,  for  otherwife  the  party  {hall  be  without 
any  remedy,  and  Brownlow  Ch.  Prothonotary  agreed  with 
that,  as  to  the  certificate,  that  this  Court  mall  affefs  the 

cofts, 


ft  •" 

•  *    ■ 

£ofts,  and  Browrildw  bad  a  precedent  Accordingly,  Win.  16; 
Trin.  19  Jac.  Major  v.  Two  Bailiffs. 

5.  After  the  ftatutes  made  as  to  coils,  they  began  to  make 
it  a  rule  for  the  better  execution  of  the  ftatute,  that  the  jury 
Jbeuld  tax  the  damage*  a/party  and  the  to/I  apart,  that  fo  it  might 
appear  to  the  Court  that  the  tofts  \feere  not  confidered  in  the 
damages ;  and  when  it  was  evident  that  the  cofts  taxed  by  thtf 
jury  were  too  little  to  anfwer  the  cofts  of  the  fuit,  the  plain- 
tiffprayed,  that  the  officer  might  tax  the  cofts  that  were  in* 
ferted  in  the  judgment,  and  therefore  faid  to  be  done  ex  af- 
fenfu  of  the  pin  in  tiff,  becaufe  at  his  prayer.  Gilb.  Hift.  of 
C.  B.  215. 

6.  Where  ajlatute  (as  in  wafte)  givei  treble  damaged,  the 
jury  give  Jingle  damages,  which  are  afterward*  trebled  by  the 
Court ;  for  it  is  the  jury's  part  as  to  matter  of  fa£k  to  ascertain 
the  damages,  and  it  is  the  bufinefs  of  the  Court  td  fee  the  law: 
executed,  and  confeqdently  to  treble  them.  Gilb:  Hift.  of 
C.B.  216. 

7.  An  indebitatus  djfumpjit  had  been  brought  againjl  a  col- 
bcJor  of  the  land-tax;  the  defendant  had  a  verdi&,  but  becaufe 
it  did  not  appear  upon  the  Nifi  Prius  Rill  that  this  aeJion  was 
brought  againjl  an  officer,  motion  was  made,  that  this  foight  be 
entered  upon  the  roll  tb  entitle  the  defendant  to  treble  cofts  \ 
Accordingly  the  Court  ordered  an  entry  to  be  made  in  this  manner* 
Super  examinatione  materia  it  appears  to  the  Court,  that  the 
aftion  was  brought  again  ft  the  defendant  as  collector ;  idea 
confideratum  eft,  that  he  fhall  have  his  treble  cofts ;  Arg: 
fays,  that  fuch  cafe  was  cited  in  Cafe  of  Th*  KtNC  v*  Po- 
land,' and  upon  citing  that  precedent,  the  Court  made  the 
fame  Tule  that  the  like  entry  fhould  be  made  in  that  cafe* 
He  obferved,  farther,  that  in  the  Cafe  of  one  Walker  and 
Sir  Wm.  Egerton,  Hill.  7  W.  3.  the  like  entry  was  made 
upon  the  roll.  Accordingly  the  Court  ordered  the  fame  to 
be  done  in  the  prefent  cafe.  2  Barnard.  Rep.  inB.R.  117. 
Hill.  5  Geo.  2.  in  Cafe  of  Catherol  v.  Cowper. 

(N)    At  what  Time  Cofts  may  be  given. 

1.  'TPRESPASS  againjl  two  for  chafing  in  his  park  at  D.  who 
A  pleaded  Not  Guilty,  and  the  one  was  found  guilty  at  fuch 
a  day  to  the  damages  of  30  J.  and  the  other  guilty  at  another  day 
to  the  damage  of  131.  The  plaintiff  prayed  double  damages,  and 
imprifonment  for  3  years,  according  to  the  ftatute,  and  could 
not  have  it,  becaufe  he  took  his  aft  ion  at  common  law,  and  not  a 
writ  making  mention  of  the  Jlatute;  and  it  was  awarded,  that 
the  plaintiff  fhould  recover  30  s*  againjl  the  one,  0*4?  that  the 
plaintiff^*/*/  be  amerced,  becaufe  he  is  acquitted  of  the  tref« 
pafs  done  with  the  other,  and  that  he  recover  13;.  damages 
againjl  the  other,  and  that  he  be  amerced  againjl  him,  betaufe  he 
\s  acquitted  of  the  trefpafs  in  common  with  the  other.    Br.  Tref- 

pafs, 


Goto*  3*1 

fats,  pi.  58.  cites  47  E.  3. 10.*— '-*k  concordat  9  H.  6.  a.  of 
the  Damages  inAflion  upon  Statute,  and  in  Aft  ion  at  Com- 
mon Law.    Brl  Ibid. 

2, 

diately,  but  nocofts  tiff  the  bar.  be  tried  of  the  other  10I. 
Br.  Cofts,  pi.  13.  cites  22  H.6.  47,  48. 


2.  In  debt  of  20/.  iol.'is^not  denied,  <?»</  \as  to  the  ether] 
/.  be  pleaded  in  btr,  judgment  may  be  of  the  10 !.  invne- 


(O)     Cofts  increafed.     In* what  Cafes.         [  362  ] 

i»  IN  attaint  found  upon  off fe;  the  platariff  recovered  cofts, 
*  and  beCaufe  they  wefe  too  little  the.  Court  Increafed 
them  ;  in  the  written  book,*fol.  12.  and  in  the  printed,  fol. 
23*  for  it  is  falfe  printed.  Br.  Cofts,  pi.  8.  cites  S  H.  4* 
23. 

2*  In  trefpafs  againfl  three  of  breaking  his  park  and  killing     *  * 
his  favages  there  &c.  and  the  one  appeared,  and  the  others  not; 

.  the  plaintiff  counted  that  he  chafed  in,  and  broke  his  park, 
and  killed  his  favage*;  the  defendant  pleaded  Not  Gu'tkyy  and 
the  jury  found  that  he  came  into  the  par  frt*  chafe  ra/ i/7/ favages 
(but  dM  **t  kill  any  of  tbem)9  to  the  damage  of  two  marks,  viz* . 
135.  %d.  for  the  trefpafs*  and  135.  4<£  for  the  cofls9  and  the 
plaintiff  prayed  bis  judgment  againfl  him  who  is  found  guilty, 
and  re  leafed  bis  fuit  againfl  we  others,  by  which  the  Court 
awarded,  that  the  plaintiff  recover  againft  the  defendant  40s. 
viz.  13s.  4d.  for  the  damages,  and  1 3s.  4<i.  for  cofts  by  the 
jury  affefled,  and  13  s.  4d.  more  for  cofts  increafed  by  the  Court. 

.    Br.  Trefpafs,  pi.  106.  cites  5  H.  5.  1. 

3.  In  trefpafs  the  defendant  was  found  guilty  at  the  tfifi  Br.  Coo- 
Prius  to  the  damage  of  40/.  and  becaufe  the  defendant  bad  fu-  ^X^L 
perfedeas  and  injunclion.  that  the  plaintiff  ftiould  not  purfue  "c. 

at  common  law  till  the  matter  be  difcufled  in  Chancery,  by 
which  the  plaintiff  expended  in  the  Chancery  10  marks,  a*nd  after 
the  injunclion  was  diffolved,  by  which  the  plaintiff  prayed  in«^ 
creafe  of  cofts  in  Banco;  and  it  was  awarded  that  the  plain-* 
tiff  ihall  recover  40  s,  in  damages,  and  3 1.  in  cofts.    Br. 
Cofts,  pi.  22.  cites  21  E.  4.  78. 

4.  Error  of  a  judgment  in" Coventry  was  affigned,  becaufe 
the  ver did  found  5/.  for  damages,  and  .26*.  8d.  for' co/ls9 
and  the  Court  awarded  he  Jbould  recover  the  damages  and  cofls 
ajfeffed  by  the  jury*  and  that  he  fhould  recover  53  x.  4*/.  dt 
snetemento  ad  requifitionem  of  the  plaintiff,  and  doth  not  fay 
pro  mi/is  fuis9  and  it  might  be  that  the  incrementum  was  pro 
damnis.  All  the  Court,  prater  Berkeley,  held  it  well  enough; 
for  it  ihall  be  intended  prt  mifs,  which  was  the  laft  antece- 
dent, and  that  which  might  lawfully  be' increafed  and  not  pro 
damnis,  which  cannot  be  increafed.  Cro.  C.  413.  pL  7. 
Trin.  1 1  Car.  B.  R.  Anon. 

» 

Vol*  VL  E  e  (P)  Piy- 
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(P)    Paymcflfinfprccd.  How*  OrNcwA&ions 

flopped. 

I*  TTHE  Lord  Biron  tfras  plaintiff  in  an  a&iori,  and  upon  a 
*  nonjuit  5  /.  cofts  were  taxed  againft  him,  and  he  brought 
another  a&ion  for  the  fame  matter,  which  was  faid  to  be  merely 
vernation,  and  that  he  refufed  to  pay  the  cofts,  neither  could 
he  be  compelled,  beinga^ftr,  and  tn  parliament  time  \  where* 
fore  the  Court  gave  day  to  fhew  caufe,  why  this  a&ion 
fhould  not  ftay  until  he  had  paid  the  cofts  in  the  former* 
Vent.  loo.  Mich.  %%  Car.  2.  B.  R.  Lord  Biron's  Cafe. 
C  3^3  1  2*  ^e  Court  was  moved  on  the  part  of  the  defendant, 
that  in  regard  the  plaintiff  had  obtained  the  eaufe  between  them 
to  be  tried  at  the  bar,  and  therefore  he  might  be  ordered  by 
the  Court  to  give  fccurity  to  pay  the  cofts,  in  cafe  the  trial 
fhould  be  againft  him;  but  the  Court  would  make  no  fuch 
rule,  but  faid,  if  he  will  not  pay  the  cofts  in  cafe  the  ver- 
di&  be  againft  him,  he  ftiall  take  take  no  benefit  here  after- 
wards upon  it.    Sty.  32a.  Pafch.  165a.  Dudley  v.  Born. 

3.  A  motion  was  made  to  ftay  the  trial  of  an  eje&qtnt  at 
Bar  till  the  payment  of  ceft  of  a  former  trial  in  eje&ment  in 
C.  B.  (JSote,  it  was  not  between  the  fame  perfons,  for  there  was 
another  lefforC)  Dolben  J.  the  rule  of  flaying  a  trial  for  non- 
payment of  cofts  at  firft  was  in  the  fame  Court  where  the 
former  trial  was,  but  now  the  rule  is  extended  to  other  Courts, 
and  forafmuch  as  it  appears  in  this  caie  to  be  on  the  fame  title9 
it  is  reafonable  to  grant  the  motion.  Holt  faid,  we  cannot 
take  notice  that  it  is  on  the  fame  title.  Dolben,  it  ap- 
pears by  affidavit*  Holt,  admitting  it  to  be  the  fame  title, 
yet  here  is  another  per/on,  (viz.  an  heir  or  a  devifee)  who  it 
-  not  liable  to  pay  the  cofts  of  the  former  a&ion;  and  it  was 
agreed,  that  where  the  leffor  makes  a  new  leffee  in  tbefecond 
afiion,  that  (hall  not  avoid  the  payment  of  cofts;  adjorna- 
tur.  Comb.  106.  Pafch.  x  W.  &  M.  in  B.  R.  Tredway  v* 
Harbert. 

4.  An  ejeBment  was  brought  m  C.  B.  and  a  ver£&for  the 
plaintiff,  but  be  had  no  cofts ;  and  now  the  defendant  in  that 
aclion  brought  a  new  ejeftment  in  B.  R.  againft  the  fame  plain- 
tiff, and  Sir  Francis  Winnington  moved,  that  he  might  have 
his  cofts  before  he  fhould  be  compelled  to  plead  to  the  new 
a&ion ;  but  it  was  not  granted,  becaufe  he  bad  no  venation^ 
the  verdicl  being  for  bim\  but  if  it  had  been  againft  him,  or 
that  he  had  been  nonfuited,  he  lhould  not  have  brought 
another  a£Hon  before  the  cofts  of  the  firft  bad  been  paid,  be-r 
caufe  it  was  a  vexation  to  bring  a  new  a&ion.    4  Mod.  379. 
Hill.  6  W.  &  M.  in  B.  R.  Roberts  v.  Cook. 
1  Salk.  314.      5.  The  plaintiff  brought  indebitatus  affumpfitfor  monies  re- 
P1-  "•  *■ c-  eeived  afher  the  death  of  the  teftator  by  the  defendant,  to  the  afe 
dloetootap*  &*&'  plaintiff  as  executrix  &c.    Upon  non  affumpfit  pleaded, 

the 
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the  plaintiff  was  nenfutU  and  now  fhe  brought  a  new  a&ion ;  *«— 
and  the  defendant  moved  to  have  cofts  before  the  plaintiff  £,^^  jj^L 
ihould  be  permitted  to  proceed,  but  denied  per  Cur.    But  cat©  s.  c. 
note,  that  in  another  adtion  between  thefe  parties  the  plain-  but  not  ex. 
tiff  paid  cods  for  not  going  on  to  trial  according  to  notice.  ^7  &  *• 
*  Lord  Raym*  Rep.  865,  866.  Pafch.  2  Ann.  Elwes  v.  Mo« 
cata. 

6.  In  ejefinunt  the  defendant  had  a  verdid,  and  judgment* 
and  cofts  taxed,  and  then  the  plaintiff  brought  a  writ  of  errat 
in  the  Exchequer  Chamber y  and  pending  that  writ,  be  brought  0 
neweje&ment;  arid  now  it  was  moved,  that  he  might  not  nth 
ceedtort  this  ejeAment  till  he  had  paid  the  cofts  of  the  fcrft. 
The  Court  thought  it  hard  that  the  defendant  ihould  be 
doubly  vexed  by  the  proceedings  on  the  writ  of  error,  and  by 
a  new  eje&ment,  therefore  made  a  rule,  if  the  plaintiff  ihould 
proceed  on  the  eje&ment  hejba/lpay  the  cofts  eftbejirft^  other- 
wife  bejball  not  friend  en  tbefecend.  8  Mod.  225, 226.  Hill, 
to  Geo.  Grandell  v.  Bodily. 

7*  In  an  adion  for  an  efcape  brought  by  an  executrix  againft 
the  m*r/baU>  Mr.  Sttange  moved  that  proceedings  might  be 
ftaid  till  ihe  paid  the  cofts  of  a  nonfuit  in  a  former  adion 
upon  the  fame  demand,  and  compared  this  cafe  to  that  of  a 
pauper;  but  the  Court  (Ch.  J.  abfcnt)  faid,  that  this  motion 
has  been  often  made,  but  never  allowed ;  accordingly  it  was 
refufed  in  the  prefent  cafe,  a  Barnard*  Rep*  in  B.  R.  94  Hill* 
5  Geo.  2.  1731.  Holfey  v.  Mullins. 

8.  The  plaintiff  bad  brought  *  former  aQion  at  adminiftratorf 
but  in  the  declaration  had  left  blanks  f or  the  time  when  the  ad- 
minift ration  was  committed,  and  for  feme  other  particular s  relating  [  364  J 
U  it  1  the  defendant  demurred  to  the  declaration  for  this  rea- 
fon,  but  the  plaintiff  inftead  of  moving  to  amend  his  declara- 
tion, get  leave  of  the  Court,  upon  a  fide- bar  motion,  te  dif+ 
continue  without  payment  ef  cofts  as  being  an  adminiftrator.  Not* 
withftanding  this,  the  plaintiff  had  firice  brought  another  for 
the  famecaufe  at  the  former;  upon  which  Mr.  Strange  moved, 
that  proceedings  in  it  might  be  ftaid  till  he  had  paid  cofts  in 
the  former,  but  the  Court  refufed  the  motion,  b^  reafon  that 
an  administrator  is  a  per/on  indemnified  by  the  law /rem  all  cofts 
an  commencing  any  aQion.  2  Barnard.  Rep.  in  B.  R.  154.  Trim 
5  Geo.  2. 1 732.  Bird  v.  Smith. 

.  q.  It  was  moved)  that  the  tried  might  be  put  cjf  till  the  plain* 
tiff  Jbould  pay  the  cofts  of  a  farmer  notice.  The  Court  agreed 
that  they  grant  thefe  motions  in  ojeBtnent,  but  fay  they  do  it 
in  no  other  a&ion,  upon  which  the  motion  was  refufed.  It  was 
then  faid,  that  it  would  be  but  a  fruitlefs  thing  to  pray  an 
attachment  againft  the  plaintiff,  becaufe  he  abfeonded,  fo  that 
he  could  not  be  ferved  with  it.  Whereupon  a  rule  was 
made,  that  fervice  at  his  laft  place  of  abode  may  be  a  good 
fervice,  and  accordingly  that  rule  was  granted,    2  Barnard* 

Rep.  in  B.  R.  131.  Pafch.  5  Geo.  2.  1732.  Cock  v.  Wilkin*. 

* 

Eea 


3*4  .  Soft* 

*  «  • 

%£ry  (Q)    In  Chancery- 

(A..) 

Br.  Colli,     i.    TN  trefpafs%  after  iffue found  by  Nifi  Priusfor  the  plaintiff* 

i!"""  Cite*  .  ,rtlc  *ef ******  obtained  fubpatna  and  injun&ion  to  Jay  the 
plaintiff9 s  Jitit  at  common  law,  and  after  the  injunction  wax  dip* 
fohody  .ana  the  plaintiff  had  3].  cofts  by  reafon  of  the  delay  in 
Chancery,    fir.  Confcience,  pi;  2?.  cit6s  21  E#  4.  78. 

2.  He  who  is  vexed  tortioufly  by  fubpeena,  {hail  recover 
damages  by  award  of  the  Chancellor,  and  he  who  foes  fub- 
poena  Jhall  find  furety  to  render  damages  if  he  does  not  prove  hi* 
bill  true.  Br.  Confcience,  pi,  24.  cites  Inter  ftatuu  tit.  Sub- 
poena. 

3.  ■  Feme  Me  fues  oot  of  afubpama,  and  the  fame  day  is  mar- 
ried,  is  dilmifled  with  cofts.  Cary's  R^>.  >39>  140.  22  Eliz* 
Peer  v.  Cawfe. 

4*  Cofts  taxed  for  fcandal  in  a  bill  in  Chancery  at  100I.  but 

though  the  fcandal  was  very  great,  yet  by  Lord  Chancellor 

and  the  Judges  it  was  reduced  to  50 1.  and  the  couflfel,  whofa 

hand  was  fet  to  it,  to  pay  the  defendant  5I.  Chan.  Rep.  194. 

12  Car.  2.  Emerfon  v,  Dallifon. 

3  Chan.       «     -J*  The  plaintiff  exhibited  a  bill  again/1  the  father  of  the  now 

*•*•  ?5*     defendant \  and  revived  it  a  gain  ft  the  defendant  at  his  J in  and  bok3 

totidem       which  was  afterwards  difiniffed  with  cofts ;  and  the  queftion 

vcriNs.        was,  whether  the  defendant  fhould  have  the  cofts  expended  by 

bis  father  in  the  fuit,  before  the  proceedings  were  revived? 

and  it  was  ruled  he  could  not,  for  they  were  dead  with  the4 

trfin.    Nelf.  Chan.  Rep.  147.  22  Car.  2.  Lloy'd  v.  Lord 

'owy's. 

6.  Decree  of  the  commiff oners  of  charitable  ufes  for  payment 
of  cofts  &c.  reverfed.    Fin.  Rep.  81.  Hill.  25  jCar.  2*  Whar- 
ton v.  Charles  &  al. 
I   3^5  ]      7-  The  plaintiff  and  defendant  having  joined  in  cemmiffion 
*  dan.       to  examine  witneffes9  the  defendant  two  days  before  execution  of 
lfcp*M.ao  fa  commiffion,  caufes  the  plaintiff  to  be  taken  in  execution  for 
Smith V.      the  fame  caufe  depending  here;  the  Court  ordered  die  de- 
Hotmin.      fendant  to  pay  cofts  and  damages  to  be  taxed,  to  dtfeharge  the 
plaintiff  out  of  execution  at  his  the  defendant's  cofts,  the 
plaintiff  giving  a  new  judgment,  and  alfo  to  be  at  the  charge  oj 
a  new  commifftony  and  ordered  an  injunction  till  hearing.  P.  R. 
C.  287. 

8.  Plaintiff's  daughters  by  a  fecond  venter  brought  their 
'bill  againft  the  defendants  daughters  by  a  firft  venter*  ta  prove 

their  father's  will,  whereby  lands  were  devifed  to  be  fold  to  rmife 
plaintiff's  portions;  and  on  a  trial  at  Bar,  and  verdifi  for  the 
will,  defendants  ordered  to  join  in  a  fale,  but  were  allowed 
thdir  cofts  both  at  law  and  in  equity.  Chan.  Prec.  93.  Trin. 
1699.  Crew  v.  Jolliff. 

9.  Defendant  was  ordered  to  pay  to  the  plaintiff  100L  for 
putting  in  afcandalous  anfwer,  and  the  defendant  who  had  fet 

-  a  coun- 


S 


C4f&  365 

oxeun feller* s  hand  to  it  was  ordered  to  pay  the  plaintiff  20  !• 
and  to  ftand  committed  to  the  Fleet  till  payment,  a  Chan* 
Rep.  386,  387.  1  'Jac.  2.  Whitlock  v.  Marriot. 

10.  Decree  again  ft  an  infant  and  bis  truftees  that  the  cofts 
Jbould  be  paid  out  of  thi  truft-mouey*  but  reverfed*  becaufe  the 
money  was  to  be  laid  out  in  land  wherein  the  infant  was  to  be  but 
tenant  for  life.  MS.  Tab.  May  5th,  1713.  Peller  als.  Pollin 
▼.  Hnfband. 

1 1  .  Cofts'  (hall  follow  the  event  of  an  account  \  bat  if  it  be 
intricate  or  doubtful*  there  (hall  be  no  coftt •  MS.  Tab.  May 
8th,  1716.  Pitta  v.  Page. 

12.  &  voluntary  devt fee  brings  a  bill  to  eftablifli  the  will 
againft  one  who  ie  not  heir  at  law.  Defendant  by  anfwer 
claimed  under  fame  ancient  ftttlement  wbicb  be  could  not  find*  and 
bofod  when  bo  could*  bo  Jhould  have  the  benefit  of  it.  It  was  in* 
fifted  for  the  plaintiff,  that  the  defendant  might  try  his  title 
by  a  certain  time,  or  in  default,  that  the  plaintiff  might 
hold  and  enjoy  againft  the  defendant.  Bill  difmifled  with 
cofts.  a  Vera.  743.  pi.  651.  Hill.  1716.  Chir.  v.  Philpott. 

13.  A  decree  of  cofts  neceffarity  follows  a  decree  of  payment  of 
frinctpal  and  inter  eft.  MS.  Tab.  Dec.  ift,  1 7 1 &.  India  Com- 
pany v.  Ekins. 

••  14.  Bill  to  let  afide  leafes  made  purfuant  to  a  power.  The 
bill  Was  difmifled  becaufe  %  matter  purely  determinable  at 
law,  (vis.)  Whether  the  power  was  well  executed  or  not. 
Per  Jekyl  M.  R.  If  a  bill  is  brought  for  a  matter  properly  de- 
terminable at  law9  the  defendant  ought  to  demur*  and  not  fuffer 
the  eaufe  to  go  on  to  a  hearing,  and  if  the  bill  be  difmfted  upon 
*toJringf  the  defendant  Jball  not  have  cofts*  becaufe  it  was  his 
fault  to  let  it  proceed  ;  and  where  the  title  is  purely  matter 
of  law,  though  the  legal  eftate  is  vefted  in  truftees,  the  cefty 
que  truft  ought  firft  to  apply  to  the  truftees  to  make  ufe  of 
their  names  in  an  adtion  at  law  before  he  brines  a  bill  in 
equity  j  for  a  bill  in  equity  in  fuch  a  cafe  is  only  neceflary 
where  the  truftees  rafale  their  names  to  be  made  ufe  of  in  an, 
affcion  at  law  to  determine  the  right.  MS.  Rep.  Pafch.  4  Geo* 
in  Cbanc  Tichhurn  v.  Leigh. 

15.  Mentioned  to  be  a  rule  that  there  (hall  be  no  cofts 
allowed  a  party  who  could  never  come  to  bis  right  without  the  ami      * 
of  a  court  of  equity,    MS.  Tab.  Feb.  15th,  1721.  Walker  r. 
Mackpherfton. 

1 6.  This  bill  being  with  liberty  to  defendants  to  try  their 
title  at  law,  in  an  ejeelment  upon  the  feveral  forfeitures  in- 
&hd  on  by  their  anfwer,  there  being  an  injunction  granted 
in  the  caufe  upon  the  plaintiff,  Peach y's  giving  judgment  in 
ejeftment  was  neceflary  to  retain  the  bill,  and  continue  the  [  366  ] 
injunction  till  the  right  was  tried  at  law,  to  prevent  execu- 
tion, being  taken  oot  upon  the  judgment  in  eje&ment  given 

fcy  order  of  the  Court, 

This  day  the  caufe  was  fet  down  upon  the  equit y  referved 
after  a  trial  at  Bar  in  B.  R.  and  verdi&for  the  plaintiff  0$  to 
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a  meadm  of  q  actes>  that  it  t^as  forfeited  to  the  duke,  lord  of 
the  manor,  by  making  a  leafe  thereof  without  licence,  and  as 
to  the  refidue  of  the  lands  in  the  ejectment,  the  jury  find/#r  de<* 
fendantj  vi%.  that  they  were  not  forfeited.  , 

Quaere,  if  the  plaintiff,  Sir  Henry  Peachy,  (hall  pay  any, 
and  what  cofts  in  this  cafe,  fince  the  jury  haye  found  4  parts 
m  <  for  him  in  the  ejedment ) 

It  was  admitted,  that  at  law,  if  the  plaintiff  recover  any 
part  he  {h*ll  have  cofts ;  but  it  wa*  faid,  th&t  it  was  other- 
wife  in  equity,  where  the  plaintiff  prevails  for  fopie  things  in 
demand,  he  fhall  have  cofts  fo  far  as  he  prevails,  but  as  xq 
the  refidue  be  fhall  pay  cofts  pro  rata  \  that  this  eje&ment 
being  tried  by  order  ot  this  Court,  it  fhould  be  fubje&  as  tQ 
cofts  to  the  rules  of  this  Court,  and  now  it  is  found  by  ver* 
did  that  the  duke  did  mfift  upon  forfeiture  of  feveral  parcel* 
of  land,  contrary  to  law  and  conference,  and  therefore  otoght 
not  to  have  cofts  for  what  he  unjuftly  demanded,  and  put  the 
Other  party  to  an  ex  pence  to,  defend* 

Per  Macclesfield  C«  I  think  in  this  cafe  the  defendant,  the 
duke,  ought  to  have  hi*  cofts  both  in  law  and  equity  %  by 
the  roles  of  law,  if  the  plaintiff  in  ejedment  recover  any  pan 
he  fhall  have  cofts,  and  this  is  purely  a  title  at  law,  an<f 
equity  has  nothing  to  do  with  it  j  it  is  trues  in  this  cafe  the 
bill  wa*  proper  fo  fqr  as  to  have  a  difcovery  of  the  fevertrf  tor* 
fetter*?  infifted  on  by  the.  duke,  to  enable  him  to  make  his 
defence  at  law,  but  §ir  H.  P.  is  not  entitled  to  any  relief  in 
equity  againft  the  forfeiture,  and  therefore  the  bill  fhould 
have  been  abfolotejy  difrniffed  at  the  bearing,  and  waa  re- 
tained only  till  after  the  trial  in  ejectment  to  preveat  the 
Duke  of  Soroerfet  taking  out  execution  upon  the  judgment 
given  by  order  of  the  Court  upon  granting  an  injuo&Lpn  till 
fhe  hearing.  Now,  fince  the  defendant,  the  Duke  of  Somer- 
fet,  has  prevailed  both  *t  law  and  inequjty,  he  ought  to  have 
cofts  in  both  courts,  and  the  bill  muft  now  be  abfolutely 
difroifledi  (aye  only  that  the  plaintiff  muft  have  an  iajunc? 
tion  tQ  (Uy  execution  upon  the  judgment  in  eje&ment  given 
by  order  of  the  Court,  with  liberty  to  \h>*  duke  to  enter  up 
fats  judguaenjt  upon  the  verdicl,  ^nd  to  bring  a  new  ejedment 
upon  the  other  forfeitures,  which  ww  fouftd  againft  him,  if 
he  thinks  fit.  Cofts  to  be  t^xed  by  the  Mafter,  both  at  .law 
and  equity,  MS,  Rep,  Trin.  8  Gpp*  in  Cancr  Peachy  vt 
Duke  and  "Dutchefs  of  Somer$tt 

17.  A  decree  nif  by  default  was  afterwards  meub  abfekte  bj 
default  alfo.  Uppn  a  pQtitipn  of  re-hearing,  th*  Court  re* 
fufed  to  re-hear  (he  paufe,  becaufe  the  coftc  dpon  t^e  £rft  do* 
free  nifi  were  pot  paid,  for  the  party  cannot  Jbew  caufe  *g**»Jl 
4  decree  nifi  by  default^  unlefs  be  pay  the  eofi  of+ifa  boating  wfo 
and  he  fhall  not  be  in  a  bettpr  concjition  tt^fttfiepng  that  ue* 
cree  tQ  be  m^de  abfolqte  by  default,  than  if  he  had  appeared 
at  the  day,  and  fhe  wed  caufe  againft  it;  per  Macclesfield  <?♦ 
MS.  R*p»  Mich.  9  Geo.  m  Canp.  Hpy  Je  y.  Hpyie. 

'     *       "  18.  A 
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18.  A  bill  was  brought  by  a  deyifee  of  land  to  perpetuate  tbi 
mftimony  of  a  will;  the  M after  of  the  Rolls  difmiffed  the  bill 
with  cofts,  declaring,  that  it  being  only  for  perpetuating  the 
teftimony,  it  ought  not  to  have  been  fet  down  for  hearing* 
2  Wms's.  Rep.  102.  Trin.  1723.  Hall  v.  Hoddefdon. 

.19.  Equity  will  not  give  cofts  contrary  to  a  vtrdifi  at  law» 
MS*  Tab.  February  17th,  1726.  Macguire  v,  Maddin* 

20.  Cofts  always  to  be  allowed  where  tbifa&s  conteftid  an  [   367  } 
prefumed  to  In  in  tbi  knowledge  of  tbi  party  that  contefts  than. 

MS.  Tab.  April  4th,  1726.  Cockraine  v.  Blantire. 

21.  A  fitm  in  grofs  {hall  never  hi  added  to  a  bill  of  cofts 
after  it  is  taxed  by  a  propor  officer*  MS,  Tab,  April  28th, 
1726.  Parker  v.  Stanley. 

.22.  Defendant  not  tonf  effing  plaintiff9 s  titli,  but  putting  him 
to  the  expence  and  trouble  of  proving  it  is  a  circumftance  to 

Sive  cofts*    MS*  Tab.  Feb.  3d,   1726*   Trinity  Uoufe  v# 

23.  Plaintiff  always  pays  softs  where  an  account  turns  out 
againft  him,  or  where  be  prevails  in  nothing  but  what  bi  might 
bave  infifitd  on  at  law.    MS.  Tab,  February  29th,  1727* 
Lyre  v»  Parnel, 

24.  The  ovist  for  making  an  election  recites  only,  thai  tbi 
plaintiff  profecutti  tbi  defendant  at  law  and  in  equity  for  one  and 
the  Jam  matter,  fo  that  the  defendant  is  doubly  vend ;  where- 
fore it  provides  thai  tbs  plaintiff  his  clerk  in  court  and  attor- 
ney at  law,  having  notice  of  the  order,  do  within  8  days  after 
fuch  notice,  make  bis  election  in  which  court  he  will  proceed  ; 
and  if  he  ele&s  to  proceed  in  this  Court  (the  Chancery),  then 
the  proceedings  at  law  are  by  that  order  to  be  ftayea  by  in- 
junction. But  if  the  plaintiff  {hall  eled  to  proceed  at  law, 
or  in  default  of  fuch  election  by  the  time  aforefaid,  his  bill 
is  to  be  dilinifled  with  cofts.  3  Wxns's.  Rep.  90.  Mich.  1730b 
Anon. 

25.  One  bught  not  to  be  condemned  to  pay  cofts  in  this' 
Coyrt  for  injjiing  on  a  right  which  the  law  gives  him.  Per 
J-iord  Chancellor  King,  3  Wins's*  Rep.  205*  Mich.  1733* 
Brown  and  Ux.  v.  Elton, 

26.  A  truftii  mijlihaving  bimfelf  was  ordered  to  pay  cofts 
out  of  his  own  pocket,  and  not  out  of  the  truft  eftate,  3  WW*. 
Hep.  347 ♦  Mich*  1734.  Lloyd  &  ah  v.  Spillet  &  al. 

27.  An iiir  at  law  is  made  a  defendant  and  inftfts  on  bis  title; 
he  ihali  have  hi*  cofts,  though  it  goes  againft  him ;  but  if  an 
heir  at  law  be  plaintiff  and  mi/carries  in  hia  fuit,  he  ihali  not 
have  cofts  ;  but  on  bis  fuit  appearing  to  be  groundlefs,  {hall 
fay  cofta*  3  Wma's  fop.  373t  Trio.  1735.  Luxton  vf  Ste- 
phens. 

For  more  of  Cofts  in  general,  See  ClffltfTt^    2gttlltftgt& 
j5$0ttAtitt   And  other  proper  Titles* 
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(3)   Cottages* 


'Thi***--  *•  3*  Eliz.cnp.  j.  JfQR  the  avoiding  of  the  great  inconvcniencee    . 
ttnd>*&  well  par.  lt  *-     .which  are  found  by  experience  to  grow 

to  prjens  ty  eriSfing  and  building  of  great  numbers  and  multitude  of cottages, 
tncorftrate,  which  are  daily  more  and  more  encreafed  in  many  parts  of  this 
as  to  natural  realm  ;  Be  it  effaced)  that  after  the  end  of  this  feffion  of  parlia- 
pcrfom  menu  no  perfon  Jhall  within  this  realm  of  England  make,  build, 
i  Iuft.  736.  or  creel,  or  caufe  to  be  made,  builded%  or  ere8ed%  any  manner  of 

This  cottage  for  habitation  or  dwelling,  unlefs  the  fame  perfon  do  affigH 
h^^for0"  ana*  J  t0  **>*  Jaid  cottage  or  building  4 acres  of  ground  at  the  leafty 
things ;         te  he  accounted  according  to  the  jiatute  or  ordinance  De  terris 

ift.  The  Menfurandis,  being  his  or  her  own  freehold  and  inheritance,  lying 
ncTc??lng  near  to  the  /aid  cottages*  to  be  continually  occupied  and  manured 

or  building      .  .  .    -  J.  .  *  r 7. ,  «    •#   1     •   »    1  •     •    '  ^    • 

of  anv  cot.    therewith  jo  long  as  the  f aid  cottage  Jhall  be  inhabited,  upon  pain 
tageafter.the  that  every  fuch  offender  Jhall  forfeit  to  our  fovereign  lady  the 
pafiiamcnl  '(*" n*s  ""Jtfh  *'r  heirs  and  fucceffort,  10 1,  of  lawful  money  of 
adly,  It    England,  for  every  fuch  offence* 

prohibits  » 

the  converfion  or  ordaining  ofany  houfing  or  building,  nude  or  hereafter  lo  be  made,  to  be  ft/See) 

as  a  cottage.  . 

[/  n    -i       3dly,  Albeit  the  houfe  or  building  were  made  before  this  aft,  yet  if  the  coover* 
300    J  fion  were  after  the  29th  of  March  1,389,  it  is  prohibited  by  this  ftatute,  for  in  point 
of  converfionlhe  words  be  (made  or  hereafter  to  be  made.) 

4thly,  Thefe  things  are  prohibited  in  this  breach,  upon  pain  pf  forfeiture  of  16 1*  to  the  kin^ 
for  every  fuch  offence. j  a  Inft.  736*. 

ThUbfaoch  y.  far.  2.  And  be  it  further  enaSfed  by  the  authority  aforefaid, 

ir|^  *£"  that  every  perfon  that  after  the  end  of  this  jeffhn  of  parliament^ 

upon  fuch  jhall  willingly  uphold,  maintain,  and  continue'  any  fuch  cottage 

as  (Hall  hereafter  to  be  creeled,  converted,  or  ordained  for  habitation  or 

wlJJ,nJ*y  dwelling,  whtreunto  4  acres  of  ground  as  aforeftid,  Jhall  not  be 

maintain,  ojfigned  and  laid  to  be  ufed  and  occupied  with  the  fame,  Jhall  for- 

and  con-  feit  to  our  faid  fovereign  lady  the  queen's  majefry,  her  heirs  an$ 

f  "h*  con  fucceJT'rs>  4°'«  for  twj  month  that  any  fuch  cottage  Jhall  be  by 

uge,  after  him  or  them  upholden,  maintained,  and  continued. 

the  end  of  .  .     .  » 

this  parliament,  either  erected  ot  converted  or  ordained  as  aforefaid  (p»  habitation  dec*  npojL 
the  penalty  of  40s.  to  the  king  for  every  month,  that  any  fuch  cottage  (hall  be  maintained. 

So  as  a  cottage  is  twofold  either  newly  erected  or  builded  after  our  ftatute,  or  of  a  hoiife  bui^t 
before  or  after  the  ftatute,  and  converted  after  the  ftatute  to  a  cottage,  a  loft.  737; 

But  out  of  thefe  two  branches  mecfu  exceptions.  By  the  firft  branch  of  trot  aft  any  perfon  may 
erect  a  new  cottage  or  convert  an-  old  or  a  new  houfe  to  a  cottage,  if  he  by  to  it  4  acres  of 
ground  at  he  lean  which* muft  have  thefe  four  incidents;  ift,  Thefe  acres  mujt%c  accounted  ac- 
cording to  the  Statute  or  Ordinance,  De  Admenfura'ieoe  tcna*  Anno  95  £.1.  which  is  after  the 
rate  of  1 6  teetand  a  ha>f  to  the  pole.  adly,  Thefe  4  acres  muji  be  his  or  her  freehold  and  inJUriHma 
(for  -icitlier  grounds  holdcn  by  *  copy,  or  for  life,  or  lives,  or  for  any  number  of  years  will  ferve) 
and  it  muft  be  freehold,  'either  in  fcefmpte  'or  Jet  toil.  yity,  They  «ajt7f*  tekrtkejkid  etVOgt. 
4thly.  They  muft  be  continually  occupied*  thereunto,  So  long  as  thf\couj*ge  ftisdl  be  inhabited, 
a  Iuft.  737.  *  Bulft.  51,'  5a.  Mien'.  «T  ]ac;S.  ?/ h'eld'accoMtofcry  in  the  Cafe  of  Brocks 

v.  Bear. 

This  ad  (hall  not  extend  to  any  cottage,  which  (hall  be  ordained  (that  ia  converted)  or  erected 
to  or  for  habitat  or  dwclKagtp  any  city,  town  conporate,  ancient  borough,  or  market  town* 


« 

Ner  to  lay  eottagea  or  buildings  erected  or  convertedy&r  f*t  nexeftry  habitat  ion  of  any  labourers 
mi  a?  mineral  works,  coal-mines,  quarries,  or  dclfs  -of  none,  or  (bee,  or  about  making  of  brick, 
tile,  lime  or  coal*,  fn  as  the  fame  cottages  or  buddings,  be  not  above  one  mile  dijant  from  the 
mineral  or  other  works. 

«     ffor  to  any  cottage  to  he  made  within  3  places  vu.  Within  a  mile  ofthefea.  2dly,  Upon  the  fide  of 

fuck  bar t  ofthe  navigable  river  where  ike  ad  it  al  ought  to  have  jurijaiclinn,  Jo  long  as  a  Jailor  JkaU 
dwell  there,  or  fame  perfon  of  manual  occupation,  for  the  making,  fumi/king,  #r  viclmaUing  of  any 

Jkip  i$c.  3<ily,  In  any  for  eft,  chafe,  warren  or  park,  Jo  long  as  the  under  beeper  or  warrener  dwelt 
therein  &c. 

4thly,  Nor  to  tnyxottsge  heretofore  made,    t  ft,  For  a  common  hcrdfrnau.  adly,  For  a  common 

Jkepherd  &c  (of  whom  his  cottage  is  called  a  fheepcote)  lo  long  as*  common  berdman  or  (hep* 
herd  Hull  therein  dwell.  j»dly,  For  a  poor,  lame,Jch\  or  impotent  berfn.  a  Inil.  797. 

Note,  this  exception  extends  oniy  to  cottages  creeled  at  made  htjore  this  ail,  by  reafon  of  these 
words  (heretofore  made)  but  none  of  thete  3  can  be  erected  after  this  ftamte  tor  any  of  thefe  3 . 
purpoies,  unlcfs  there  be  laid  to  it  4  acres  of  ground  with  the  4  incidents  aboveiaia ;  Lambert 
juftice  of  peace  page  479.  miftakes  this  part,  and  for  (heretofore)  (ays  (hereafter).  But  by  the 
Statute  49  £Hz  cap.  a.  either  the  churchwardens  and  overjeers  or  the  jpeateft  part  of  them,  by  the 
ham  of  the  lord  o/the  wafie  &c.  in  writing  under  the  hand  andjeal  of  the  lord,  or  harder  of  the 
jnfiices  of  peace  at  thel  general  quarter  Jeffions,  by  the  leave  of  the  lord  as  is  afore/aid,  may  ereS 
convenient  houfes  of  habitation  for  poor  impotent  people,  and  alio  to  place  inmates,  or  mom 
tapaiuVtthao  one  in  one  cottage  or  houfe.  1  ft.  Note  that  extends  only  to  fitch  as  be  poor  and  impotenU 
It  extends  nM  to  any  common  herdmanorjhepherd,  as  hath  been  like  wile  miftaken.  a  Inft.  737. 

Nor  doth  our  ad  extend  /'  any  cottage  to  be  made  and  decreed  upon  complaint  made  to  jujtices  of 
s&fe*  orjuftketofthejpeace.  in  open  ajpfes  or  quarter fcjtons  of  the  peace,  to  continue for  habitation 
during  the  t^onfy  of  Juch  decree.  This  lift  branch  extends  only  to  cottagesmade  after  our  ftatutc* 


r 

3.  Par.  j.  Provided  alfo,  and  be  it  enaeled,  that  /rem  and  Bete  fa** 
after  the  feaft  of Jill-Saints  next  comings  there  Jh all  net  be  any  in-  to*^?^ 
mate  or  mere  families  or  boufebold  than  one,  dwelling  er  inhabiting  fcrved, 
in  any  one  cottage  made  or  to  be  made  or  ere&ed,  upon  pain  that     ***  **** 

/•  *    1  1    *  •).•      ,    no  inmate 

every  owner  or  occupier  of  any  fucb  cottage,  placing  or  willingly  or  ^^^ 

^fbffering  any  fucb  inmate  ar  other  family  than  one,  /ball  forfeit  fitter  can  bo 

^*:4Jofe  to  the  lord  of  the  leet,  within  which  fucb  cottage  Jhall  be,  *****  *» 

the  film  of  joj.  of  lawful  money  of  England,  for  every  month  that  macoaaae. 

any  fucb  inmate  or  other  family  than  one,  /ball  dwell  or  inhabit  in  [   369    ] 

any  one  cottage  as  of  or ef aid.    And  that  ail  and  every  lord  and   sdly,  Tbig 

lords,  of  lett  and  loots,  and  their  Rewards  within  the  precindf  of  hr**±<*>* 

his  and  their  leet  and  leets,  Jhall  have  full  power  and  authority  niateTex?" ' 

Vfithin  their  fever al  leets,  to  enquire  and  to  take  prefentment  by  the  tends  tocou 

oath  of  jurors,  of  all  and  every  offence  and  offences  in  bis.  behalf,  J^JJj- 

and  upon  fucb  prefentment  bad  or  made  to  levy  by  d'tftrefs  to  the  ufe  before  this 

of  tbg  lord  of  the  leet,  all fucb  fums  of  money  as  fo  Jhall  be  forfeited;  ftatme  as 

and  moreover  that  it  Jhall  be  Jawfulfor  tie  lord  of  every  fucb  leet  *^'    .   • 

where  fucb  prefentment  Jhall  be  made,  to  recover  to  bis  own  ufe  any  asweh  to 

fucb  forfeiture,  by  a&ion  of  debt  in  any  of  the  queen's  majejlys  cottages 

courts  of  record,  wbereunto  no  ejfoin,  protection,  or  wager  of  law  jj^*/ 

Jball  be  allowed*  ground  or 

more  laid 
to  them,  as  is  aforefaid,  as  others  that  have  no  ground  at  all* 

4thfy,  Upon  pain  that  every  owner  or  occupier  of  any  fnch  cottage,  placing  or  willingly  (of- 
fering any  fnch  inmate  or  other  fiansiiy  than  one,  mall  forfeit  and  lofc  to  the  lord  of  the  leet, 
-withm^wmcfi  fijeh  cottage  (hall  be,  the  fum  of  10s  for  every  month  4cc.  This  month  is  to  be 
accented  according  to  the  computation  of  18  days. 

#hly,  And  upon  fiich  prefentment  bad  or  made  to  leVyby  diftrefiJcc.  that  is  to  fell  the  diftrefa 
which  he- mill  take  witni*.  the  preonft  of  the  leet  for  focb-  forfeiture,  and  if  there  be  a  fiirplnf. 
age  over  the  value  of  {he  forfeiture,  to  deliver  it  to  the  owner. 

ffthry,  Thisad  extendi  as  well  to  inmates  in  cottages,  in  any  city,  town  corporate,  ancient 
borough,  or  market  town,  as  in  any  other  cottage  wheresoever.  See  Hill.  8  jac.  C.  B.  Rot. 
it §>  between  PAte  V.  * iat,  iarajsmfr,  palop*  a  juftificafion  nap*  this  ftafntc  for  the  penalty/ 
iamyfi 

Tthly, 
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*  Ttfahr,  Hereby  the  tagtreiebftioii  io  HKtovd,  tattkt  Isi*  remedy  by  *6m*f  debt,  ia«f 

of  the  King's  Court*  of  Record,  a  Iaft.  738. 

lathi*  4,  Par*  4.  hi  it  further  enaeled  by  the  authority  aforefaid,  that' 

intow  '^  7^/Vw  *f4ffi*f*  andju/licss  of  Peace  in  their  open  fejftons, 
tobcob-  "  and  every  lord  within  the  precinQ  of  his  leet,  and  none  others, /ball 
fcrved.  have  full  power  and  authority  within  their  fever  a  I  limits  and  jurif , 
d*fe\toref  4i&i**s9  **  inquire  of,  bear,  and  determine  all  offences  contrary  to 
vb.  Jufticw  thisprefent  ait,  as  well  by  indidment  as  otberwife  by  prefentment 
•f  affife*  §r  information,  and  to  award  execution,  for  the  levying  the  Jeveral 
rax*  *od  forfeitures  afore/aid  by  fieri  facias,  elegit 9  capias >  or  otberwife,  at 
lords  of       the  caufejhall  require* 

feet*,  and  no 

other  judges  or  jorliecs  an  enquire  Ac.  of  any  of  the  offence*  again*  chit  rattle.  And  dttrtfet* 
the  {heriftin  bis  turn  cannot  enquire  dec  of  any  offence  againfl  this  Aauue,  coouaitud  wkhia 
the  leet  of  any  lord  thereof. 

sdly,  That  they  may  enquire  hear  and  determine  atl  offence*  &c  (b  as  there  i*a  concurrent 
power  in  every  of  thefe  three,  and  the  judgment  dee.  of  ruch  one  of  them  af  toftHt-cmmtni,  hear 
and  determine  tne  lame  fiiall  ftand ;  and  etch  of  them  may  enquire  of  allaod  cv**y  of  the  offence* 
egainft  this  a£L 

^dly,  As  well  by  indidmrnt  or  otherwife  by  prefentment  or  information.  The  difference  be* 
fween  an  indictment  and  prefentment  is  this,  that  the  inds&ment  bdrawu  end  iftgroftd  in  porch* 
jnent  in  form  of  law,  and  delivered  to  the  juror*  to  be  enquired  of  dec  And  a  prefentment  it 
properly  that  which  the  jurors  $nd  and  prefent  to  the  Court,  without  any  former  lndi&mcnt  de» 
jratred  tothem,  which  afterwards  is  reduced  to  a  formed  indictment.  Every  indi£Unent  which 
is  found  by  the  jurors,  is  prefented  by  them  to  the  Court ;  for  the  record  (ays  juratoret  praefcaU 
one  lie.  when  they  find  an  indi&meau  And  therefore  every  indictment  is  a  prelentraent,  bill 
every  prefentment  is  not  an  indictment. 

Offences  found  in  lects,  court  barons  dec  are  commonly  called  prefentment*,  which  was  the 
realm  that  this  a&,  giving  jurtfdiOion  to  a  leet,  doth  ufc  this  word  (prefentment)  m  this  and  the 
3d  branch. 

fthry.  By  the  words  (to  award  execution  by  fieri  facias*  elegit,  capias  or  otherwife)  greater 
junfdicVion  is  given  to  the  leet,  than  it  had  at  the  common  law,  fo  as  the  lord  of  the  leet  nas  by 
the  3d  branch,  power  to  levy  tb£  forfeiture  due  to  him,  by  diftrefs  or  by  action  of  debt  by  thi 
common  law ;  and  by  this  4th  branch!  by  fieri  facias,  elegit  or  capita,  a  Inik  739, 


•eepl.  1.         j.  S.  5.  This  Jlatute  /hall  not  extend  to  any  cottage,  in  any  city, 

notes  Usere,   $rtown  corporate,  or  ancient  borough,  or  market  town,  nor  to  any 

cottages  for  the  habitation  of  workmen  in  mineral  works,  coal  mine$% 

Quarries,  or  deifs,  or  in  the  mating  of  brick,  tiley  lime,  or  coals* 

Jo  as  the  fame  cottages  be  not  above  one  mile  diflawfram  the  workt% 

and  be  ufed  only  for  the  habitation  of  workmen. 

f  370  ]      6t  S.  6,  This  aft /hall  not  extend  to  any  cottage  within  a  mil* 

fiee  pi.  a.     of  thefea,  or  upon  the  fide  of  any  navigable  river,  whore  the  ad» 

■"*  *•       miral  ought  to  have  jurifdielion,  fa  long  as  naperfonJbaU  therein 

note*  tiMM,  jrfitf^  fat  a  fitter y  or  man  jf  manual  occupation^  fir  making^ 

furnijhing,  or  victualling  of  any  veffel  ufed  toferve  on  thefea;  nor 
to  any  cottage  in  any  for  eft,  chafe,  warren,  or  park,  forfo  long 
as  no  perfonfhall  therein  inhabit,  but  an  under- keeper  or  warrenor; 
nor  to  any  totiago  heretofore  made,  fo  long  as  no  other  perfon  Jhalt 
therein  inhabit,  hut  a  common  hardman  or  fhepherd,  for  keeping 
the  cattle  of  the  town,  or  a  poor,  lame,  fid,  or  aged,  -or  $&+ 
potent  perfan ;  tmrtoemy  cottage,  which  upon  complaint  to  the  Jafa 
ttees  of  jfffifa,  or  to  the  quarter  fajfiom,  /ball  by  their  order  be  do* 
exjud  to  xoniinue  for  habitation,  during  fo  long  a  time,  at  hf**b 
decree  fhaM  bo  limited. 

7.   43  EXx,  tap,  ft.  par.  3,  Smrts  thai  iifhall  nnd  may  ha 
lawful  for  the  churchwardens  and  overfeers,  or  the  greater  part  of 

them, 


V 
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thorn*  by  the  teeweefthe  lord  or  lords  of  the  manor*  whereof  any  ' 

wafie  or  common  within  their  parijb*  is  orjball be  parcel*  and  upon 
agreement  before  with  him  or  them  made  in  writing  under  tie  bands 
and/eals  of  the  /aid  lord  or  lords*  or  otberwifi  according  to  auf 
order  to  be  Jet  down  by  tbejuftices  of  Peace  of  the  /aid  county 
at  their  general  quarter  fi/fiens*  or  the  greater  tart  of  them*  by 
like  leave  and  agreement  of  the  /aid  lord  or  lords  tn  writing*  under 
hit  or  their  hands  and  feali'to  ereft*  build9  and /et  up  in  fit  and 
convenient  places  of  habitation  in  fucb  wafie  or  common*  at  the 
general  charges  of  the  parijh*  or  otberwifi  of  the  hundred  or  county 
'  as  afore/aid*  to  be  taxed*  rated*  and  gathered  in  manner  before 
expre/fed*  convenient  boujes  of  dwelling  for  the /aid impotent  poor* 
And  al/o  to  place  inmates  or  more  families  than  one  iu  one  cottage  or 
houfi;  one  ail  made  in  the  3  ifl  year  of  her  majeftfs  reign*  entituled* 
An  aft  again/I  the  erefting  and  maintaining  of  cottages  or  any 
therein  contained  to  the  contrary  notwithstanding*  which  cottages 
and  places  for  inmates  Jbali  net  at  any  time  hereafter  be  ufed  or 
pnfloyed  to  or  for  any  other  habitation*  but  only  for  impotent  or 
poor  of  the  fame  parijh*  that  JbaU  be  there  placed  from  time  to  time 
by  the  churchwardens  and  overfeert  of  the  poor  of  the  fame  part/by 
or  the  moft  part  of  them*  upon  the  pains  and  forfeitures  contained 
fn  the /aid  former  aB*  made  in  the /aid  31ft  year  of  her  mafiftfs 
reign. 

8.  The  inconveniences  that  grew  by  unlawful  cottages,  and 
inmates  in  cottages  againft  this  ftatute,  as  appears  by  the  pre* 
arable  are  great*  being  nefts  to  hatch  idlenefs,  the  mother  of 
pickings,  thievings,  Sealing  of  wood  &c.  tending  alfo  to  the 
prejudice  of  lawful  commoners;  for  that  new  erected  cottages 
within  the  memory  of  man,  though  they  have  4  acres  of 
ground  or  more  laid  to  them  according  to  the  a£t,  ought 
hot  to  common  in  the  waftes  of  the  lord;  but  the  greateft  in* 
convenience  of  all  this  is,  the  ill-breading  and  educating  of 
youth,  tyhich  inconveniences  may  be  eafily  helped  and  re- 
medied by  the  provifions  of  this  excellent  law,  if  lords  of 
Jeets  and  their  ftewards  would  look  to  the  execution  of  this 
aSt*  which  we  hold  the  readieft  means ;  for  albeit  the  cottage 
erc&ed  or  converted,  cannot  by  any  provifion  in,  this  ftatute 
he  demplijhed  or  pulled  down,  yet  the  execution  of  die  pe» 
natty  of  this  aft  will  make  it  uninhabitable  and  work  ttje  de- 
fired  effect,  and  they  may  alfo  be  amerced  for  wrongful  com- 
jfaoning  in  the  couft  baron,     %  Inft.  740. 

9.  J.  St  was  indi&ed  upon  the  Statute  31  Eli*,  becaufe  ha 
had  ere  Sled  a  cottage  5  years  la/l  pafi*  and  bad  not  allotted  4  acres  , 
of  land  according  to  the /aid ftatute  £>e  terris  men/urandis  33  E#  i# 
and  had  continued  it  ever  finoe.  Thp  firft  expeption  was  that 
this  indiftinent  was  for  ereding  a  cottagp  5  years  paft,  whereas 
every  offence  ought  to  be  puntfhed  within  2  years  by  indi&- 
roent  or  information,  by  the  exprefs  words  of  f he  Statute  of 
31  Eliz,  cap.  5.  otherwtfe  it  is  not  puni&aMe,  and  therefore 

not  good.     2dly,  Becaufe  he  does  not  fay  that  he  voluntarily  i 

continued  it;  which  aie  the  exprefs  words  of  the  ftatute.  [  371  1 

V  •  :'  .................    .  . 
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3<fy>  For  thai  it  is  to  be  by  the  ftatuie  Do  terris  menfurandie 
•S.C.ched  whereas  there  is  not  •  any  inch  ftatute,  but  it  is  an  ordnance 

Slrtheid  9nb »  ana*  ^or  tne^e  cat,fe*  *he  indi&ment  was  held  to  be  ill; 
this  to  be  a  *nd  the  defendant  was  discharged.  Cro.  J.  6039  604.  ph  30, 
ftatuu.  1     Mich.  18  Jac.  B.  R.  Stowe's  Cafe. 

Sfl^i25tj,e      10.  One  was  fadi£ed  for  eredHng  of  a  cottage.    It  wa» 

Ctfeofthc    moved  that  the  indtdment  was  infuffictent,  for  that  tho 

Xiogv.ETc-  words  of  31  Eliz.  cap.  7.  are  ({hall  willingly  uphold,  main* 

J*rd^lU-     tain,  and  continue)  and  the  indi&ment  is  only,  that  ho  con- 

*     '  *     tinned,  and  fo  wants  the  wards  (willingly  upheld)  according  to 

the  ftatute.     It  did  not  appear  in  the  indi&ment  thai  is  was 

newly  erecJed,  for  it  is  only  that  he  continued,  and  not  that  ha 

erefted.    The  indi&ment  was  quaftied,  becaufe  being  a  penal 

law,  it  was  not  pur&ed*     Godb.  383.  pi.  470*  rafch.  3 

Car.  B.  R.  Day's  Cafe. 

11.  If  lord  of  a  manor  will  fofter  poor  men  to  eneft  coN 
tages  on  his  wafte,  though  he  takes  no  reset  for  them,  yet  a 
fine  {hall  be  fet  upon  them,  and  the  lord  of  the  manor  Jhall  pap 
the  fine^  and  after  the  cottage  built,  if  the  manor  defcbtds,  or 
is  conveyed  to  another,  if  he  receives  any  fmall  rent  for  the 
•  continuance  of  that  cottage,  he  alfo  {hall  pay  the  fine  that  {hall 
be  afleffed,  becaufe  he  upholds.  Agreed.  Jo.  272,  273.  8  Car, 
Chriftian  Smith's  Cafe.  In  It  in.  Winder. 

12*  Tht  ftatute  which  gives  power  to  ere£t  cottages  in  the 
wafte  for  poor  people  does  not  extend  to  wafte  within  forofts% 
Jo.  260.  in  Itinere  Windfor,  8  Car.  in  Whit  lock's  Cafe. 

13.  In  Windlefluun  in  the  county  qf  Surry  there  were 

divers  cottages  and  inclofures  made  upon  the  king's  foil,  and 

afterwards  the  king  fells  tho  manor ;  Per  Noy  Attorney  Gene? 

ral,  this  has  not  difponfod  with  the  purpreftures,  but  the  pa- 

'  tontetwmft  he  fined  for  the  continmuee  of  them,  and  they  are  tq 

be  pulled  down  if  they  be  not  now  arrented;  for  elfe  the  king's 

grant  fhould  he  taken  by  implication  to  continue  $1  wrong  to 

his  foreft,  which  the  king  never  intended,  and  accordingly 

they  were  fined  and  arrented.  Jo*  277.  in  kin,  Windsor* 

8  Car.  the  Cafe  of  the  Manor  of  Windlefham. 

Building  14,  If  the  Jnftice  in  Eyre  y/Wl  gront  a  licence  to  ere&  a  cot« 

Bcenccof     ta5e»  or  ma^e  an  inelofure,  aiid  arrent  in  perpetuum  at  a  cer* 

tbc  kin$f  or  tain  rent,  yet  if  this  be  not  done,  fitting  the  Court,  it  may 

Juftjcem     be  pulled,  down  again,  and  if  fuch  a  licence  and  arrentatioit 

PJJ^1  befedente Curia,  it  is  good  for  ever,  Jo,  277.  in  Uin.  Win^ 

#ar*  to  the    for.  8  Car*  Matthew's  Cafe. 

foreft,  and 

~njineable>  and  the  houfc  demolijhable,    Jcnk.  230.  pi.  100.  cites  D.  14*5 

It  u  a  good  j^.  A  cafe  in  the  Exchequer  was  cited  by  the  Judge  to  be 
cattle  Uoant  ref°lved»  tnat  a  cottage  cannot  by  law  claim  to  have  common, 
sndcou-       Clayt,  48.  pL  82.  Auguft  1636.  before  BarkJey  J.  Anon* 

cJUxtj  but 

whether  fans  nonbre  the  law  is  not  fettled,  bat  per  Car.  it  would  be  lfctfd  to  defeat  it  if  it  wop 

prefciixdte/taAapfe*  $  Mffdiii*.  Hill,  ft  Aon.  #<  B^  Aqofe  , . 

16.  ft 


Cottage*  &7t 

16.  It  was  moved  to  ouaflj  an  indiQnmt  for  ere&mg  of  a 
Cottage  contrary  to  the  ftatute ;  the  exception  taken  to  it 
was,  that  he  ereQed  a  cottage  for  habitation,  but  did  not  fay  it 
was  ufed  or  inhabited  as  a  cottage ;  but  Bacon  J.  anfwered,  that 
the  very  ere  ff  ion  of  it  is  an  offence  againft  the  ftatute,  and  there- 
fore the  indi£bnent  did  very  well  purfue  the  words  of  the 
ftatute,  and  therefore  would  not  quaih  it.  Sty.  33,  Trin.  23 
Can  B.  R*  Anon. 

17.  Though  tht  ere&ing  of  a  cottage  may  be  prefented  at  a 
Ceurt  Leet  for  tht  information  of  the  lord,  yet  tht  Court  cannot 

amerce  the  offender  for  it;  Are;*  and  fo  was  the  opinion  of  the  [  372  ] 
whole  Court.  Saund.  135*  Hill*  19  &  20  Car.  2.  in  Cafe  of 
the  King  v.  Dickinfon. 

18:  A  parijh  creeled  a  cottage*  but  without  any  allowance  hya*  Kd>.  34«- 
Jufiice  of  Peace*  as  the  Statute  31  Eliz,  cap.  7.  directs ;  upon  ^cJ^/5" 
an  information  in  B«  R.  iflue  was  taken,  fend  found  for  the  held,  that 
king.    It  was  moved  to  quaih  the  information,  for  that  it  Ac  ***«* 
does  not  lie  in  B.  R.  the  ftatute  dire&iug,  that  tht  offence  therein  ™  ^Jj^ 


txprcKed  Jbould  he  punijbed  hy  Juftieos  of  Jffife,  Juflices  of  Peace  former*  by 

nd  lords  of  loots*  and  no  others.  But  Twifden  J.  *&oo*  P*- 


in  their  feffions*  and  lords 

held,  that  notwithstanding  the  words  (and  no  others  J  the  J^^Si 
Attorney  General  might  fue  in  B.  R.  or  in  other  Court  if  he  &uute,  not 
pleafe  j  fed  adjornatur.    Sid.  359.  pi.  a«  Path.  20  Car.  2.  *?r  "*** 
«.  R.  the  King  v.  Mofely.  Sfaffib. 

tend  to  pre- 
vent the  king  in  fuch  information*  as  are  by  the  Kind's  Attorney,  or  in  the  name  of  Sir  Thomao 
Fanihaw,  and  the  king  in  all  penal  laws  may  chufe  his  Court,  and  is  not  bound  by  the  negative 
words  of  any  penal  ftatute. 

19.  Saunden  excepted  to  a  presentment  in  a  loot  for  eroding  Saund.  135. 
a  cottage,  not  averring  there  is  no  land  laid  to  it,  nor  centra  fermam  S.  C  Saoa-^ 
Jlatuti;  and*  it  is  no  offence  at  common  law,  therefore  they  ^"JJJ^J* 
cannot  amerce  by  afi'eerers  otherwtfe  than  on  the  ftatute,  becaufe  it  if 
which  the  Court  agreed,  and  that  this  lies  at  common  law,  not  founded 
nor  are  four  atres  of  copyhold  fuffieient  within  the  ftatute;  but  JJ^Jj^ 
being  for  encroaching  fo  many  feet,  and  ere&ing  a  cottage  ad  cap.  7.  of 
commune  nocumentum,  per  Curiam,  it  is  well  as  to  this,  cottages, 
not  as  to  the  cottage  only,  &  affirmatur.  2  Keb.-6o6.pL  38.  ^"thatSc 
Hill.  21  &  22  Car.  2.  B.  R.  the  King  v.  Dickinfon.  cottage  wa* 

creeled  for 
habitation,  a*  the  ftatute  directs,  neither  does  it  conclude  contra  formam  ftatuti  at  it  ought,  if 
it  had  been  founded  on  the  ftatute ;  and  moreover,  the  ftatute  appoints  a  certain  penalty  of  lol# 
and  the  ftatute  is  not  in  this  cafe  therein  purfued ;  then  at  common  taw  the  prefentment  is  not 
good,  because  the  racroachment  on  the  lord  of  a  manor  inctofiog  wafte  and  eroding  a  cottage 
therein,  is  no  offence  prefentable  in  a  leet  for  which  the  offender  ought  to  be  amerced ;  for  it  ta 
not  a  publick  nuifance,  but  a  particular  damage  to  the  lord ;  for  although  it  may  be  presented  at 
the  Court  leet  by  the  information  of  the  lord,  yet  the  Court  cannot  amerce  the  offender  for  it,  fo* 
the  Court  leet  can  amerce  for  nothing  but  publick  nuuancca,  and  not  for  a  particular  trefpaJh 
to  the  lord,  or  any  other  for  which  they  may  have  a&on  to  recover  damagea,  And  fo  are  the 
books  of  48  £.  3.  a.  la  H.  4.  8.  b.  cxprefrly,  and  fo  it  was  the  opinion  of  the  whole  Court, 
the  presentment  was  auafhed, 

29.  Exception  was  taken  to  an  indi&meat  for  continuing  a 
cottage  ii  months,  from  $  Oclober,  2!  Car.  till  the  taking  of  the 
inqucjl,  visufor  the  fpace  of  11  months*  which  was  12  months % 

led 
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£4  non  allocatur  on  31  Eliz.  cap.  7.  and  18  Etiz.  cap.  out 
if  there-were  fewer  men  the  it  were  void,  but  they  would  not 
quafti  it  till  pleaded ;  but  Hale  Ch.J.  faid,  it  was  ill  and  nit* 
certain  either  way ;  Adjornatur.  3  fceb.  2j.  pL  40*  Pafch  2  J 
Car.  2.  B.  R.  the  King  v.  Naflu 

If,  Indidment  for  erecting  a  cottage  for  habitation  contra  , 
JUt.  was  quafhed,  becaufe  it  was  not  faid  that  any  inhabited  iu 
For  elfe  it  is  no  offence,  per  Rainsford  and  Moreton  qui  foil 
aderant.  Mod.  295;  pi.  38.  Trin*  19  Car.  2.  B.  R.  the  King 
r.  Neville. 

2a.  Exceptions  were  taken  to  an  indi&ment  for  ere&ing 
and  continuing  a  cottage*  viz*  ift.  Itio  faid  not  to  have  four 
acres  affigned  to  it  the  firfi  ef  November >  which  it  a  month  before 
'  the ere&ien  war,  for  that  h  laid  to  bribe  \ft  of  December^  a 
month  after ;  for  this  it  was  quafhed ;  other  exceptions  there 
were  to  it  which  were  not  moved ;  as  2<Uy ,  it  is  /aid  to  be  at  a 
certain  place  infra  tandem  pareebiam9  and  names  no  pmrijb  before* 
3<lly,  It  does  not  fay  the  ereclien  was  contra  formamjfatuti,  but 
only  the  continuance  is  fo  concluded  to  be.  4thly,  It  does  not  fay 
the  cottage  was  the  defendant s>  and  perhaps  he  might  be  only  a 
bricklayer  or  carpenter,  and  built  it  for  another,  and  fo  not 
within  this  aft  of  3 1  Eliz.  cap.  7.  againft  cottages  and  inmates, 
£  373  J  5*My,  It  does  mot  fay  it  was  pro  habitatione  beminum,  perhaps 
it  is  only  a  cow-houfe,  or  dog-kennel9  and  fo  not  within  the 
itatute ;  led  quaere  of  thefe  exceptions.  2  Show.  280.  pi. 
270,  Hill.  34  &  35  Car.  2.  B.  R.  the  King  v.  Cane. 

23*  Exceptions  were  taken  to  an  indictment  for  eroding 
and  continuing  a  cottage,  becaufe  it  does  not  fay  there  were 
not  4  acres  affigned  thereto*  which  if  there  were  it  is  no  ofieace 
within  the  ttatute  againft  inmates  and  cottages,  and  for  this 
exception  it  was  quafhed.  2  Show.  343.  pL  351.  Pafch.  35 
Car.  a.  The  King  v.  Strange* 

24.  The  Reporter  lays  he  had  another  exception  thereto, 
which  is,  that  it  is  for  continuance  of  a  cottage  unlawfully  ert&ed 
by  the  (pace  of  one  year %  from  the  10$  of  December  35  Car.  2.  and 
the  inaUlment  is  taken  the  ijttb  of  January  in  that  year,  2  Show. 
343-  pl«  351*  Pafch.  35  Car.  a.  in  the  Cafe  of  The  King  v.  * 
Strange. 

25.  The  Reporter  adds  a  auatre9  if  in  thofe  indi&ments 
for  continuance  of  cottages,  they  ought  not  to  fay  they  were  in-  . 
habited  during  the  time  they  are  continued;  foe  it  feems  prima 
facie  that  fuch  continuance  is  no  offence,  uniefs  the  cottage 
be  inhabited,  on  this  reafon,  becaufe  by  the  ftatute  the  4  acres  of 
land  are  affigned  to  be  occupied  therewith  fi  long  as  it  /hall  be  in* 
habioedj  and  therefore  if  never  inhabited,  there  needs  not  4 
acres,  nor  can  4  acres  be  occupied  therewith,  uniefs  it  be  in- 
habited i  an  houfe  built  not  for  habitation,  but  fpr  another 
ufe,  as  a  granary,  or  the  like,  is  not  a  cottage  within  this 
law,  but  tf  afterwards  ufed  for.  habitation  it  becomes  fueh, 
and  the  continuance  is  an  oifcnce,  therefore  e  contra  if  not 
inhabited  j  for  the  continuance  can  he  no  pffcace ;  for  by  it, 

unlets 
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tmlefs  inhabited,  then;  is  no  damage  to  the  publicly  nor  leemt 
it  within  the  intention  of  the  ftatute,  which  by  its  provifioa 
againft  inmates,  feeqis  defigned  to  prevent  the  increaie  of 
poor  families  &c.  If  it  fhould  be  other  wife  than  a  cottage 
once  erected  for  habitation,  though  afterwards  converted  to 
another  ufe,  yet  its  continuance  mould  be  an  offence*  which 
feetns  an  hardship;  confider  of  this,  for  on  firft  thought! 
there  is  fome  (eqkblaqce  of  reafon  of  it.  2  Show.  343,  344* 
pi.  351.  Pafch.  35  Car.  2*  in  Cafe  of  The  King  V.  Strange. 

26.  An  indictment  was  for  creeling  a  cottage  and  not  lay-  Comb.  307, 
ing  four  acres  of  land  to  it,  &  ulterius  praefentant  quod  con-^dQl2ai 
tinuavit  contra  formam  ftamti ;  judgment  was  for  the  king,  v.  Tm- 
It  waa  affigned  for  error  (inter  alia)  that  it  was  not  faid  pro  bridge  &.C. 
bmbitmmuy  and  it  is  no  offence  unleb  it  be  inhabited  ;  for  the  "mi^th* 
ftatute  was  made  to  prevent  the  building  of  cottages  for  the  theconk- 
habitation  of  poor  people;  fed  non  allocatur;  for  if  it  heap-  mwit  was 
'plied  to  any  other  ufe  than  a  dwelling- houfe  the  defendant  muft  {hew  JJj^J?  . 
ity  or  otherwife  it  (hall  be  intended  to  be  built  for  his  habita-  ^  over^* 
tion.    4  Mod.  345.  Mich.  6  W.  &  M.  in  B.R.  The  King  ruled;  for 
and  Queen  v.  Trobridge.  »$R* 

cording  to 
the  ftatute  Skino.  564.  pL  11.    The  Ring  v.  Trowbridge  S.  C.  and  the  &id  exception 

wu  over-ruled ;  for  the  continuance  (hall  be  intended  to  be  pro  habitatioac  when  the  eie&itti 
was  fb  1  and  if  it  wat  otherwife  it  ought  to  be  (hewn  on  the  other  fide.  t 

27*  Two  Jufttces  made  an  order,  viz.  being  informed  that 
the  overfeers  of  the  poor  had  refufed  to  pay  los.a  week  to  a 
poor  man ;  they  order  that  the  faid  overfeers  {hall  continue 
to  pay  him  the  arrears  till  they  find  him  a  houfe.  It  was  oh- 
.  jefifaed  againft  this  order,  that  the  overfeers  have  not  power  to 
find  a  houfe  for  him,  that  muft  be  done  by  the  confent  of 
the  lord  of  the  manor,  or  by  the  Juftices  in  feffions ;  it  did 
not  appear  that  he  was  poor  or  impotent,  and  for  thefe  reafons 
it  was  quaihed,    5  Mod.  397.  Pafch.  10  W.  3.  Anon.' 

28.  An  order  of  feffions  for  fuppreffirrg  a  cottage  upon 

31  Eliz.  cap.  7*  was  quaihed ;  becaufe  cottages  are  not  to  be  [   374  J 
Jupprejfed  by  indi&mtnU     12  Mod.  406.  Trin.  12  W.  3.  The 
King  v.  Harris* 

29.  A  cottage  implies  a  court  and  ba'ekfide ;  for  a  cottage    * 
without  four  acres  of  land  is  againft  the  ftatute.     31  Eliz* 
cap*  7.  per  Cur.  6  Mod.  114  Hill.  2  Ann.  B.  R.  Anon. 

30.  An  information  was  moved  for  againft  a  man  for  build* 
ing  an  houfe  upon  a  common,  and  enclojtng  part  thereof,  and  de- 
nied per  Cur.  and  faid,  that  they  would  not  call  a  perfon 
into  this  Court  for  a  thing  of  that  nature,  but  the  parties 

rieved  might  take  their  proper  remedy.    The  like  motion . 
ad  been  denied  formerly  for  the  fame  reafon.    MS.  Rep. 
Mich.  5  Geo.  B.  R#  Anoji. 

31.  Thirty  years  pojfejfton  of  a  cottage  ene&ed  by  the  pof- 
feUor,  without  licence  or  order,  is  a  good  title  againft  the  lord 
ftf  the  manor  by  virtue  of  the  Statute  of  limitations,  ii  he  jffaould 

bring    .    . 
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bring  an  ejeffment  to  recover  the  pofleffion.  8  Mod.  287.  Trfo. 
IO  Geo.  The  King  v.  Wilby  PariOu 

32.  A#  built  a  cottage  without  licence  on  the  wafte  of  a 
manor,  and  died,  and  his  heir  is  in  PoffiJJion  by  Jefcent,  this  is 
a  good  title  againft  any  efcheat  the  lord  might  have  at  com- 
mon law*  8  Mod*  2879  288.  Trin.  10  Geo.  in  the  Cafe  o£ 
the  King  V.  Parishioners  of  Wilby. 

For  more  of  Cottages  in  general,  See  CtrtfrfjoIO*  JtaGntCt* 

And  other  Proper  Titles. 
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(A)     How; 
[In  what  Cafes,  and  On  what  Deeds, ,] 

[1.    AN  a&ion  of  covenant  lies  upon  a  dud  indented  without 
M.  doubt.] 
Though  [2«  [**\  An  aftion  of  covenant  lies  upon  a  deed-poll,  j 


covenant 


nay  be  brought  upon  a  deed-poll,  yet  the  party  mull  be  named  rn  the  deed  ;  per  Cur.  t  Silk* 
197*  pl-  3'  nfch.  6  W.  &  M.  in  B.  R.  in  Cafe  of  Green  v.  Home.  ■  Plaintiff  may  take 

benefit,  though  not  mentioned  u  a  party;  and  if  I  oblige  myfelf  to  pay  J>  S.  tool,  the  obliga- 
tion it  made  to  him  for  what  benefit  it  u.  Comb,  a  19.  in  S.  C. 

€ro.  J.  505.  £*,  jfc  if  J0  recovers  a  debt  againft  B.  and  B.  pays  the  money 
nus**.  Bc°"  t0  *•  uP°n  w^iCh  d9  rcleafts  all  aft  ions  and  executions  &c.  to  B* 
Guvldley.  tf«rf  */  the  fame  deed  promifa  him  to  difebarge  the  /aid judgment \ 
*aa  an*  not  *  fa  €xecuil9n  thereupon,  zxi&afterfues  execution  againft 
to^CuT1^  ^im*  ^e  maJ  have  a  wnt  of  covenant  upon  this  deed,  and  not 
for  the  de-  an  aBion  upon  the  cafe.  .  Mich.  l6Jac.  B.R.  between  Bemijka 
fondant.       and  Hi Iderfly  adjudged.] 

tionafpul  4*  1*  London  a  man  mall  have  a  writ  of  covenant  without  a 
st  s.  c.    '  deed  for  the  covenant  broken,     F.  N.  B.  146  (A)  cited  27 

H.  6.  io, 
[  375  3  5«  If  a  man  makes  a  leafe  by  deed-poll  and  the  lejfor  puts  out 
Vaugh.129.  the  leflce,  bejballbave  a  writ  of  covenant  upon  the  deed  poll  ; 
Arg.citea  fat  if  aftranger  who  has  no  right  puts  out  the  lejfee9  hejball  not 
F.  n.  b.  in  hw  a  WI^  of  covenant  againft  the  lefTor,  becaufe  be  hath  remedy 
the  new  by aBion  againft  the  fit anger ;  but  if  the  JI  ranger  enter  by  eigne  titk 
ootct there    opon  ^  l€ffee,  then  he  fliall  have  an  a&ion  "againft*  the) 

(bjcue.17       *~  b      leffori 
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leflGr,  becatife  he  hath  no  other  remedy.    F.  N»  B.  la\K.  **  s-  c«vc- 
A£\  nant«  »•»<■- 

*     '*  cordingly, 

6.  Covenant  /w  aw/jr  w^r^  /A*  fA/Trg-  covenanted  to  be  done  Vcnt-  *$• 
"  to  J*  <fo>i*  infuturo  by  the  perfn  of  any,  and  differs  from  the  s^/jjj 
cafe  where  it  refers  to  a  thing  which  is  not  to  be  done  by  the  where  a  co- 
perfon  of  any,  but  to  a  thine  to  be  executed  in  itfelf.    Are.  ™***tter- 
Pl.C.lj8.a.6E.6.  g-S* 

not  properly 
a  covenant,  but  a  defafancei  and  Windham  faid  (to  which  the  other  juilices  agreed),  that  a  cove- 
nant to  do  a  prtjent  act  is  not  property  a  covenant ;  as  tojlandfcfed. 

7.  If  a  man  leaps  lands  for  life  by  deed^  and  afterwards  puts  H"d.  in  the 
IcJJle  out,  the  leffee  {hall  not  have  a  writ  of  covenant  agaiaft  ^fEf* 
him,  but  an  affifi.    F.  N.  B.  145.  (M).  fapfeeso 

E.  3.  judg- 
ment 1 77,  accordant,  for  that  the  demife  is  good  from  his  entry. 

8.  The  queen  by  letters  patent  licenfed  A.  to  buy  and  la  debt  up. 
tranfport  hither  wool.     A.  by  indenture  grants  the  licence  to  B.  2^^ 

for  8  years,  and  in  confideration  thereof  2).  covenants  to  pay  him  condition  to 
100/.  yearly  at  Lady  Day  and  Michaelmas  and  that  4  very  year  perform  co- 
at  Lady  Day>  or  within  20  days  after,  be  will  make  a  new  bond  anlndemure 
for  puyment  of  the  money ;  provided  that  if  B*  does  not  yearly  make  of  leaf*,  the 
the  bond,  $r  fails  in  payment  of  the  money,  that  then,  from  defendant 
thenceforth  the  indenture,  and  every  claufe  &c<  therein  contained f  p*f??rs^hv£ 
Jhall  be  void,  and  B.  fails  of  making  the  obligation  at  the  firft  before  the 
day,  yet  A.  may  have  an  aftion  upcrt  the  covenant,  for  it  *tisjn*tpor+ 
was  f.iid  the  intent  of  the  parties  was  only  that  it  fliould  be  ^dmurT 
void  as  to  have  any  benefits  or  covenants  broken  in  futuro,  uas  by  the 
but  as  to  covenants  broken  before,  it  was  never  their  intent  *Jfatofthe 
but  t'hat  the  party  ihould  have  advantage  of  them.     Cro.  E.  S"/2r*- 

77>    ?&•  pi.  37.   Mich.   29  &  30EIIZ.   NtinS  V,  Gee,  fendant  can- 

celled and 
avoided,  and  fb  demands  judgment  if  a&on,  and  feems  by  Coke  clearly,  that  the  plea  is  not 
good  without  averment  that  no  covenant  was  broken  befere  the  cfnfclKng  of  the  indenture, 
t  Brownl.  167.  Pafch.  10  Jac.  C.  B.  Anon. 

9.  M.  made  a  leafe  of  a  parjonage  of  D.forfeven  years,  and 
did  covenant  to  fave  the  leffee  harmlefs  againjl  E.  theparfon  &c. 
in  that  cafe  it  was  held,  if  the  parjonfue  the  covenant  by  right 
or  wrong,  an  action  lies  upon  the  covenant.  Brownl.  21  • 
Trin.  9  Jac.  cites  it  as  Mapet's  Cafe. 

ic.  Leafe  by  the  Dean  and  Chapter  of  Norwich*  d*ted  38  Mo.  875- 
Eliz.  to  T.  for  99  years ;  afterwards  they  made  another  leafe  $£(£** 
42  Eliz.  to  W.  for  three  lives,  and  covenanted  to  fave  him  <hc  Dfan" 
harmlefs  againft  T.  the  firft  leffee;  it  was  agreed  that  the  and  Chapter 
covenant  is  good,  and  yet  in  force ;  for  when  an  tflate  is  created  |*  JJ0™^ 
in  which  is  implied  a  covenant  in  law,  there  if  thee/late  be  void  t£e  juake» 
the  covenant  is  void  alfo ;  but  when  there  is  an  exprefs  covenant  agmed,  thai 
in  deed,  there  it  is  other  wife  y  although  the  leafe  be  void  or  ^^^ 
voidable;  as  if  he  covenants  that  the  teffu  Jhall  enjoy  during  m^t  tu 
the  term,  and  the  leffee  refigns,  yet  is  the  covenant   good,  leifc  was 

Vol  VI.  F  t  although 
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lwing  at  the  although  the  term  is  gone.    Ow.  136.  Pafch.  10  Jac,  Wallef 
fhTcvtfttoii,  y" thc  Vem  and  Chapter  of  Norwich. 

the  leafe 

wu  not  void;  and  therefore  it  was  adjudged  for  the  plaintiff,       ■         Brownt.  21. 3.  C.  and 

[^*  -1  Coke  (aid,  that  if  the  leafe  was  originally  void,  yet  covenant  would  lie  ;  for  other- 
37°  J  wife  great  mi  (chief  might  happen ;  for  a  dean  might  make  a  leafe  to  A.  to-day  and 
keep  it  fecret,  and  to-morrow  make  a  leafe  to  B.  and  covenant  for  enjoyment,  and  fo  avoid  the 
fecond  leafe.  a  Brownl.  134.  S.  C.  argued.  Ibid.  158.  Waters  v.  the  Dean  and 

Chapter  of  Norwich.  S.  C*  argued  by  Che  couafcl,  and  afterwards  by  Use  Court,  and  judgment 
fox  thc  plaintiff* 

II.  A  man  may  covenant  with  two  feverally9  becaufe  it 
differs  from  the  caie  of  a  bond,  for  covenant  founds  only  in 
damages ;  but  the  covenantees  ought  not  to  join  in  a  ft  ions ; 
per  Crawley  and  Reeve  J.  Mar*  103.  pi.  176*  Trin.  17  Car# 
C  B. 

1 s.  If  I  make  a  leafe  for  years,  referving  rent  to  a  ft  ranger, 
an  a&ion  of  covenant  will  lie  for  the  party  to  pay  the  rent  to 
the  ft  ranger;  per  Hale  Ch.  J.  Mod.  113.  pi.  12.  Pafch.  26 
Car.  2.  B.  R.  in  Cafe  of  Deering  v.  Farrington. 

13*  If  a  man  ajpgns  a  bond  to  J.  S.  and  afterwards  receives  the 
money  of  the  obligor,  if  he  do  not  immediately  fay  it  over  to  the 
affignee,  the  affignee  may  maintain  an  a&ion  of  covenant 
againft  him  upon  the  word  aflignavit,  and  that  was  the  cafe 

.    of  Deering  v Per  Holt  Ch.  J.     2  Lord  Raym.  Rep* 

1242.  Hill.  4  Ann.  in  Cafe  of  Seignorett  v.  Nogurre. 

14.  So  if  the  obligee  covenants  to  ajjign  a  bond  to  J*  S.  fuch 
a  day,  and  will  not  aflign  it,  or  before  the  day  receives  the 
money  of  the  obligor,  by  which  means  he  has  difabled  him- 
felf  to  align  it,  in  either  of  thefe  cafes  it  is  a  breach  of  cove- 
nant, and  yet  in  ftri&nefs  a  bond  is  not  aflignable.  Per  Hole 
Ch.  J.  2  Lord  Raym.  Rep.  1242.  Hill.  4  Ann.  in  cafe  of 
Seignorett  v.  Noguire. 

(B)     Upon  what  Deed  [the  Plaintiff  might  have 

Debt  or  Covenant.'] 

Cro.J.399.  [*•   A  Writ  of  covenant  lies  upon  the  ting's  patent,  though 
mu  ^7.  there  is  no  counter-part  fealed  by  the  leflee  who  is  to 

s.  c.  ad-  "  be  charged.    My  Reports,  14  Jac.  B.  Sir  %  Brett  and  Gum- 
judged.—     berlandfov  his  own  acceptance.  Hill.  t6  Ja.  B.  R.  in  anew 
J^'pL?!.  Aaion  between  the  fame  Parties  adjudged  again.] 

5.  C.  and 

a  Roll.  Rep.  63.  S.  C.  adjudged.— —3  Buhl.  163.  3.  C.      ■    -Godb.  176V  pL  391.  S.C.  ad- 

jornatur.  Poph.  136, 137.  S»C  &  S.  P.  agreed  that  it  is  a  covenant,  efpecially  it  being  in 

(he  Cafe  of  the  Queen. Cro.  J.  240.  pi.  5.  Pafch.  8  Jac.  B.  R.  Ewre  y.  Strickland,  S.  P. 

rcfolved ;  for  when  he  takes  by  the  patent  he  contents  to  all  things  therein.— Balft.  ax.  S.  C. 
but  not  S.  i\ 

r*  ■«—  >      [2.  If  if.  grants  a  rent  to  B.  payable  at  a  certain  feaft  yearly, 
gej;S*3'    rnnd  covenants  to  pay  the  rent  at  the  feaft,  an  aftion  of  covenant 
~  lies  for  non-payment,  though  he  might  havt  had  an  a&ion  of 

debt 


det>t  fcr  it.    M;  f .  Ja.  B*  between  Strongi  and  IPats>  per 
Curiam  adjudged.] 

[3*  If  one  man  •  covenants  with  another  to  pay  him  40/.  at  a 
day,  though  he  may  have  an  a£Hoh  of  debt  for  the  20I.  yet 
he  may  have  a  writ  of  covenant  *t  his  ele&krtu  H.  7  Ja*  B« 
per  Curiam*] 

4.  A  xnan  (hall  have  a  Writ  of  covenant  qgainft  tbefure* 
tU$j  .mho  became  foreties,  or  gave  fecurity  that  a  man  jhomU  per* 

form  fitch  covenant  &c.     F.  N.  B.  iJ^6d  (B.)  cites  39  £«  3, 9.  '*    1 

5.  If  I  grant  to  my  tenant  for  lift,  that  be  Jhall  not  be  im-  £  377  J 
peachable  fit  wafie,  he  {hall  not  plead  this  in  bar,  but  /hail  ' 
have  an  aflion  of  covenant  thereupon,    Bridgm.  1 17,  cites 

21  H.  7.  30.  per  Fineux,  in  John  de  Pufeto's  Cafe. 

6.  If  I  grant  to  one  again/}  whom  I  have  caufi  of  afthn^  that 

I  will  not  Jue  him  within  a  year ,  this  is  pot  any  fafpenfion  of 

the  a&ion*    Bridgm.  117*  cites  2*  H.  7.  30.  per  Brudenel!, 

and  fays,  that  upon  this  cafe  it  is  to  be  obterved,  that  I  may 

fue,  and  that  the  other  is  put  to  his  aft  ion  of  covenant* 

7.  A  covenant  in  law  will  go  to  lawful  evi&ion,  though  the 
leafe  be  void;  but  as  to  a  covenant  real  to  warrant  and  defend, 
there  mufl  be  a  title  paramount*  and  a  lawful  evifliorf ;  and 
covenants  in  leafes  (hail  be  taken  beneficially  for  the  leffees ; 
per  Coke  Ch.  J.  Brownl.  21,  Trio.  9  Jac.  in  Cafe  of  Walter 
v.  Dean  &c«  of  Norwich, 

8.  A&ion  of  covenant  will  lit  on  a  void  leafe,  and  Sir  E.  *  ftwrff. 
Coke  faid,  that  fo  it  fliould  do  though  the  leafe  was  otigU  163,  164. 
nally  void.  Brownl.  21.  Trin,  9  Jac.  Walter  v«  the  Dean  ^c.^B. 
and  Chapter  of  Norwich.  the  s.  c.  '& 

9.  F.  held  by  Coke  dh.  J,  accordingly. 

9*  It  lies  upon  a  warranty  in  a  fine  fur  concej/itbj  feme  co*  *■«▼•  301.  .. 
vert,  and  that  without  deed,  as  feemed  admitted  by  all.  Sid*  f;£;^i 
466.  pi.  1.  Mich.  22  Car.  2,  B.  R.  Wootton  v.  Hale.  ly.— Mod. 

1QO.  S.  C. 

AS.  P.  agreed  by  the  couafel  on  both  fides  and  the  Court.       ■■    ■aSaond.  177.  S.C,  held  ac- 
cordingly. 

10.  A  covenant  will  lie  on  a  bond\  for  it  proves  an  agree-  Though  a 
ment  per  Lord  Chancellor,  Cham  Cafes,  294.  Mich.  28  Car.  2,  ^2S^ 
Hill  v.  Carr.  iijSuItof 

intcrcft  yet. 
«f  it  be  affigoed,  it  it  a  covenant  that  die  affignee  (hair  receive  the  sMey  to  bisewriufe;  per 
Halt  Ch,  J.  obiter  Lord  Aaym  683.  Trio.  13  W.  3, 


(C)     What  Words  will  make  an  exprefs 

Covenant. 


\t.  *T*HESE  words  in  a  deed  of  leafe,  [viz.]  and thi  hffee  •Brfft.tffr 

*  Jhall  repair  the  mills  (being  the  thing  leafed)  as  often  ?'5v?^ 
as  need  Jhall  require*  and  Jhall  leave  them  fujpcicntly  repaired  at  &5j.'^ 
the  end  of  the  *m%.tt»ake  a  covenant,  becaufe  it  is  a  cleat  pi^icT 

F  f  %  agreement 


vi  Constant 

•djudgea      agreement  of  the  parties,'  and  otherwife  the  vtor&sjh all  lave 

words*  &C#  ftlou,d  havc  no  effe(a*  My  Reports,  14  Ja.  Sir  J.  Brett 
which  were  Vt  pu^therland.  Hill.  i6Ja.  B.  R.  between  the  fame  Parties 
in  the  adjudged  again  in  a  new  adtion.] 

Queen's  pa- 
tent, amount  to  a  covenant  on  the  part  of  the  leflee,  and  by  his  acceptance  of  the  letfe,  he  is 

bound  by  the  covenant! —Ibid.  5a  1.  pi.  7.  S.  C.  &  S.  P.  refolved  accordingly. Poph, 

*.36i  f37-  S-  C.  agreed  that  it  it  a  coven  am  ;  for  being  by  indenture  it  is  the  words  of  both  par- 
ties, and  it  is  more  ftrong  being  in  the  Cafe  of  the  Queen. Godb.  a  76.  pi.  391.  S.  C  &  S.  P. 

idjud»ed;  but  as  to  another  point  adjornatur. Roll.  Rep.  359.  pi.  it.  S.  C.  &  S.  P.  Arg. 

ijuod  fuit  conceuum  per  Coke  Ch.  I.  For  he  laid  that  it  is  a  clear  agreement.  And  the  reporter 
•ys,  that  this  was  afterwards  adjudged,  but  that  it  was  admitted  by  the  Court  and  counfel  of 
he  .other  fide,  but  ther;  was  no  other  fpeaking  of  it. a  Roll  Rep.  63*  S.  C.  and  refolved 

thai  it  was  an  cxprefa  c  ivenant,  and  judgment  accordingly. 

S^^P  t 2'  ^  ^ei  ^or  Xears  cw**anU  t0  repair  fcc.  provided  always, 
.admitted*.  an^ %t  ts  air*d*  ™at  *b*  leffor  Jhall  find  great  timber  ice.  This 
[  378  ]  ma'tes  a  covenant  of  the  part  of  the  leffor  to  find  great  tiro- 
—Hob.  ber,  by  the  word  (agreed),  and  it  lhall  not  be  a  qualification 
SfcPbut4"  °^  t'ie  covenant  d^ the  leflee,  Tr.  12  Ja.  B.  between  Holder 
s!  P.'  dm    *"**  fyUr,  per  Cur i  am.  ] 

not  appear.  [3.  But  if  the  leflee  covenants  to  repair,  provided  always, 
~-Sid.^t3.  that  the  leffor  lhall  find  great  timber,  without  the  word  (agreed) 
I.  a'ad!**  *^at  this  provifo  lhall  not  make  any  covenant  on  the  part  of 
judged.  the  leflbr,  but  it /ball  be  only  a  qualification  of  the  covenant  of 
the  leflee.  Tr.  12  Ja.  B.  between  Holder  and  Taylor,  per 
Curiam.] 
Cra  ta&  [4.  If  there  are  articles  of  agreement  made  by  indenture  be- 
pl.  3.Geery  tween  A.  and  B.  in  which  A.  agrees  that  5.  Jhall  have  a  houfe 
S.  c!*ad^*  %n  afireet  **  London  for  certain  years 9  provided,  and  upon  con- 
judged  dition,  that  B.  Jhall  receive  and  pay  the  rents  of  the  other  houfes 
without  ar-  0f  jfm  in  the  fame  Jlreet  mentioned  in  a  fchedule  annexed  to  the 
th^defendi-  indenture  ;  and  it  is  further  agreed,  that  B.  for  bis  labour  in 
ant  the  colkclion  of  the  faid  rents,  Jhall  hove  the  overplus  of  the  rents 

over  and  above  fuch  a  certain  Jum.     This  is  not  any  covenant 
on  the  part  of  B.  to  bind  him  to  receive  and  pay  the  rents 
mentioned  in  the  fchedule,  but  the  provifo  and  condition  only 
will  make  the  eftate  of  B.  void  in  the  houfe  (this  being -a  leafe)f 
and  will  not  make  a  covenant.     Mich.  4 Car.  B.  R.  between 
Geary  and  Read,  adjudged  upon  a  Demurrer  upon  a  Declara- 
tion, which  intratur,  P.  4  Car.  Rot.  432.] 
Br.  Co*e»         £j#  If  J0  Uafes  to  B.  for  years,  upon  condition*,  that  be  Jhall 
rites  £  c!    ac1u^  th*  I'jfir  of  ordinary  and  extraordinary  charges,  and  lhall 
— Fitz."    -keep  and  "/aw*  the  houfes  at  the  end  of  the  term  in  as  good 
Covenant     plight  as  he  found  them.     If  he  does  not  leave  them  well  re- 
|  l%  * cltci  paired  at  the  end  of  the  term,  an  aftion  of  covenant  lies. 

40  E,  3.  5.  b.] 
•  And.  19.  [6.  If  A.  leafes  to  B.  for  life,  with  a  provifo,  that  if  the  leffee 
Gravenor  v.  *****  Wlt^tn  *&*  term  °f  40  years,  that  then  the  executors  of  the 
Parker  s.C.  leffee  Jhall  have  itforfo  mahy  of  the  years  as  amount  to  the  num- 
rnd  thh  id  **r  f  4*°  Jiart>  tQ  **  accounted  for  the  date  of  the  indenture  of 
acco?dir!g-  !*&.  ^  ,lis  provifo  lhall  not  be  a  leafe%  but  only  a  covenant, 
ly. *D.  3.  4  Ma,  150.  S.  83  f  Co.  1  Reft.  Ched.  155.] 

JfendJ.  7  a. 

pi.   11,5.  s-  C.  held  accordingly.  ■       ■  S.  C  cited  Mo.  847.  in  pi.  388.-5.  C.  cited  Mo. 

4&ou 
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480,  and  raya  thereflfonsof  thejufticer  feenud  to  V,  ift,  beciufethe  words  of  the  provifodonot 
purport  a  grant  but  ani  agreement,  and  confe<juently  fcundsin  covenant  and  not  h.  demife.  adly, 
If  it  mould  be  a  demife,  then  there  was  not  any  perf  m  to  tak*  it ;  for  it  is  appoin  ed  to  the  exe- 
cutors and'afligm  of  leflee,  whereas  there  are  no  fuch  in  rerum  natura,  nor  parties  to  the  deed.-* 
Hob,  35!  in  pi.  39.  cites  S.  C. 

4  Mo.  478.  pi.  684.  Mich.  37  &  38  Efe.  B.  R.  Lloyd  v.  Wilkinfon  S.  C. 

What  words  will  make  a  leaic  for  yeans.  See  tit.  Eftate  (T.  a}  (U.  a)  (X.  a)  dte. 

[7,  If  there  are  articles  of  agreement  between  A.  and  B.  by 
which  it  is  agreed)  upon  a  marriage  intended  between  Ax  and  C. 
that  all  the  flick  of  C%  Jbatl  remain  in  the  bands  of  B.  till  A.  flail 
make  a  certain  jointure  U  C.  ipfo  B.  amuatim  fofoendo  to  A.  in*  j-  _*_  ^ 
tenjpt  proinde,  Jecundum  rat  am  8  A  per  centum  (*)  &c.     If  B*  •  FoL  519. 
does  not  pay  the  faid  intereft,  an  a&ion  of  covenant  lies  *■  -vm  ■* 
again  ft  him  upon  thefe  words,  becaufe  every  agreement  by 
deed  is  a  covenant,  and  other  wife  A.  ihall  not  have  any  re- 
medy for  the  money.    M.  8  Car,  B.  R.  between  Croft  .and 
JNorthey,  adjudged  upon  Demurrer,  Intratur,  P.  8  Rot.     I 
myfelf  being  de  Concilio  Querentis,]  .    . 

[8.  If  A.  makes  a  deed  to  B.  in  thefe  words:  I  ham  in  my 
cujtody  one  writing  obligatory,  in  which  wriring  obligatory  one 
William  now  flandetb  bound  to  the  faid  B.  for  the  payment  of  [    370,   1 
400/.  uf  on  fuch  a  day,  being  the  proper  money  of  B.  and  I  will 
be  ready  at  all  times,  when  I  {hail  be  required,  to  re-deliver  the 
fame  writing  obligatory  to  the  faid  B.    If  B.  after  demands  ch* 
faid  obligation  of  A*  and  he  refufes  to  deliver  it,  B.  may  have 
an'adion  of  covenant  upon  this  deed  by  force  of  the  words 
(and  I  wiil  be  ready  at  ail  times,  when  I  ihall  be  required*  to  de*  * 
Jiver  the  fame.)     Pafch.  1 1  Car#  B.  R.  between  IValker  and 
Walker,  adjudged  upon  a  Demurrer  per  Curiam,  this  matter 
being  opened  and  perceived  by  the  Court,  but  the  council  of 
the  other  part  did  not  <jueftion  it,    Intratur3  Hill,  xi  Caroli         ,  -'  . 

Rot.  31  i.j 

[9.  If  a  man  conveys  land  to  another  in  fee  with  warranty,  and  Roll.  Rep. 
after  the  land  is.  tvkled  by  elder  title  for  certain  years^   the  *s-  pi-  3- 
grantee  of  the  land  may  have  an  action  of  covenant  upon  ^/j^f 
the  faid  words  againft  the  grantor  upon  the  eviction,  though  i0  b.  r. 
the  warranty  be  annexed  to  the  freehold;  for  the  faid  words  afHimcd. 
make  a  covenant  if  a  (battel  be  evided,  and  a  warranty  if  a  T^Tpfn-* 
freehold  be  demanded.   My  Reports,  Pafch*  12  Ja,  in  Camera  combe  v. 
Scaccarii,  between  Rudge  and  Pincombe,  adjudged  in  a  writ  RudgeS.G. 
of  hrror.    Vide  fam«  Cafe,   P.  12  Jac  B.    Hobart's  Rfr-  ^^ 

.ports   5.]  131.  Pinck- 

ard  v.  Ridge 
S.  C.   held  accordingly. ——Hob.  3.    pi.  6.  S.  C.  held  accordingly  in  Cam.  Scacc.  by 

All  the  judges. Jenk.  191.  pi  31.  S.  C. S.  C.  cited  by  Hobart  Ch.  J.  Hob*  28.- — Jenk. 

BS4.  pi.  83.  cites  S.  C.  . 

* 

[10.  If  a.  man  leafes  for  years,  refervhg  a  rent,  an  a&ion  of  s.  P.  per 
covenant  lies  for  non-payment  of  the  rent ;  for  the  reddendo  Cur.  and 
of  the  rent  is  an  agreement  for  payment  of  the  rent,  which  {^fo1^ 
will  make  a  covenant.]  foivedmany 

times  be- 
fore.    But  dubitatur  if  the  word  (reddendo)  will  maintain  an  action  of  covenant  upon  a  leafc  for 
Itfa.  t  Jo.  102.  Pafch.  30  Car.  t.  B.  R.  Harper  v.  Bird.— a  Lev.  206.  Harper  v.  Burgh,  S.  C. 

1  f  3  held, 


Jwl4*ha*  t$ue  reddendo  *  3  ^"^  »*  hy.  *  -  ■  ■  S.  C-  cited  8  l*v«  Mfr  ■  mi  ■  Refenfarft^ 
of  rest  by  the;  fcvcral  .words  (yielding  and  paying)  in  a  lcafc  for  yean  teem*  tn  \ft  an  exprefs 
covenant.  Foe  it  is  tHc  agreement  of  both  parties,  viz.  of  the  USSdt  and  \fiike, ;  per .  &*U  Ch-  J, 
ifiA  iudginent,  Nifi.  Sty.  '387,  Mich.  1653.  Newton  v,  Ofborn. — — &  P.  by  Roll  Ch.  J*  to  which 
the  Court  agreed,  and  fo  a  judgment  was  affirmed.  Sty.  407.  Hill.  1654.  porter  v.  Swctaam, 
Vent.  10.  Hill,  ao  &  »i  Gar.  a.  B.  R.  at  the  end  of  the  Cafe  of  Nurilic  v.  Hall  u  a  note,  that  was 
Caid  in  that  cafe  tnat  the  word  reddendum  tnakes  a  covenant.——  Covenant  will  lie  upon  the 
words  yielding  and  paying.     Arg.  a.  Mod.  174.  ,-Leafe  for  years  rendering  rent  free  of  all 

taxes  &c.  The  word  rtnd?ring  &c  makiJ  a  covenant.  Carth.  35.  Pafcb.  a  W.  &  M.  in  ft.  R. 
Giles  v.  Hpoper,  * 

<    II.  In  ddbt  the  letfa  Uafed  by  indenture  fir  20  years,  ren- 

'    ..    iering  10  /.  pen  annum  at  £ after  y  and  other  covenants  in  the 

.,-•  ^iddnture  ex  utrac/ue  parte  &c.  tfw</*0  the  performance  ef  all  the 

-  -  .  —  -  covenants  &c.  *apA  Aj  the  fame  indenture  bound  bimfelfto  the  other 

ift  20/.  and  fibr  iron -payment  of  the  10U  at  Eafter  he  brought 

a&ion  of  the  20 1.  and  per  Newton  clearly  it  does  not  lie;  for 

frefervation  of  the  rent  and  non-payment  of  it  is  no  covenant) 

and.a&ion  of  covenant  does  not  lie  of  it,  therefore  this  is  no 

breach  of  covenant,  ad  quod  nemo  refpqndit.    Br.  Cpvenant, 

fU  21  cites  2Z  Up  6.  58* 

•  I  %.  Jbfq+  impetitione,  denegatione%  re/triffhne7  in  an  inden* 

ture  amount  to  covenant.    Le#  277,  pi.  375.  Hill,  26  £liz« 

B.  R.  Bilhop  v.  Redman. 

13.  The  words  or  an  obligation  were,  /  am  content  to  give 

to  A.  roi.  at  Michaelmas,  and  iol.  at  our  Lady  Day;  either 

debt  or  covenant  lies  upon  it ;  per  Cur.    3  Le.  no.  pi,  199. 

Mich.  27  Eliz.  Bt  Rp  Anon. 

T   380  1  '    *4*  Gawdy  and  Fenner  J.  were  of  opinion,  that  upon  4 

«  Le.  104.    leafe  fir  years  by  indenture  by  dimifit  fcf  adfirmam  tradidit,  that 

pl.  131.       a  covenant  lies  again  ft  the  leflbr  if  be  enters-;  but  if  a  ftrangej* 

w^hoide^  *ntcr8>  lt  1***  no*  wi^P^t  an  exprefs  warranty  ;  for  in  a  cove- 
io?clear<n  «*nt  again  ft  the  leffor  upon  thefe  words  he  (hall  recover  the 
Jaw.  term  itfelf.     Cro.  E.  2x4.  pl.  6.  Hill.  33  Elijs.  B,  R.  An- 

drews's Cafe. 
See  coji4<~        15*  A.  putting  the  houfe  in  repair*  B.  covenants  to  keep  it 
tion(T)pi,   in  repair ;  they  are  mutual  covenants.  Raym.  183.  per  Twif»» 

nott**u?ere.e  den  J#  cites  lt  a$  «folv*d  Cro.  Jac>  645.  Salter  [Slatpr]  yf 

Stqne,  and  Sty.  140.  Bragg  r.  Nightingale.  < 
6.  C.  cited        16.  L.  articled  by  indenture  If  ith  C.  to  pay  p.  no/,  at  * 
6  Mod,  3$.  certain  day,  C.  covenanted  th^t  upon  payment  thereof  to  him  ha 


theater"*  t0  rece^e  lt?  an(J  6*v?  ?n  acquittance,  and  to  enter  into  thf 

end  of  bond.    L.  brought  covenant,  and  aligned  the  breach  that 

Styles,  that  ne  tendered  the  money,  arrd  that  C.  refufed  to  accept  it  &c. 

thbeCis  ^er  ^lyi1  Ch.  J.    Here  is  no  breach  aifigned  to  ground  an 

awarded  to  adion  upon;  for  the  articles  af-e,  that  upon  the  receipt  of 

he  done    '  the  money  the  defendant  fhould  give  the  acquittance  &c.  and 

■ieot  anS"  enter  into  the  bond  5  and  it  may  be  that  it  was  the  intent  of 

receipt,  the  parties  that  it  ftiould  be  in  £'s.  election  to  receive  iiol. 

that  tender  or  not,  and  the  plaintiff  is  pot  prejudiced  by  the  defendant's 

Of  payment  -   '                                                         t  -.                 1                         ^ 


Cotoftillttt  3^9 

not  receiving  it;  and  judgment  Nifi  &c;    Sty.  481,  Trin.  jJJ***^ 
1 655,  London  v.  Craven.  |££ty  to  £ 

as  much  tf 
1  an  aftual  payment,  and  faid  the  authorities  have  been  fa  ever  ilnce. 

17.  Covenant  was  brought  upon  thefe  words,  viz.  I  oblige 
my f elf  to  pay  ft  much  at  fuch  a  day,  and  fo  much  at  another  day  I 
per  Cur.  clearly  this  aft  ion  lies,  efpecially  if  both  the  days 
of  payment  are  not  part;  but  Hale  Ch.  6.  doubted  how  the 
law  would  be  if  the  words  were  teneri  i$  firmiter  obligari ; 
hecaufe  thofe  words  found  in  debt,  and  nof  in  covenant. 
Hardr.  178.  Hill.  \%  &  13  Car.  2,  in  the  Exchequer.  N orris's 
Cafe, 

18.  In  debt  the  plaintiff  declared  on  articles  indented,  by  Kck  *4*. 
which  C.  upon  the  marriage  of  M.  was  to  receive  the  marriage,  g6c?pi%i! 
portion  of  NTs.  wife,  being  1500I.  and  that  C.  Jhould  convey  an  s.  c.  195.  " 
office  to  M.  provided  that  M*  out  of  the  fir  ft  profits  of  the  office,  P1*  **• s- c- 
Jbouldpay  to  C.  500/.  and  averred  that  he  had  conveyed  the  aJ£edc"he 
office,  and  that  M.  had  received  500  J*  of  the  profits,  but  pT&vifobut 
had  not  paid  it  to  the  plaintiff,  and  upon  demurrer  to  the  »  covenant, 
declaration  adjudged  that  the  action  lies  upon  this  provifo ;  c^jntnat 
for  it  is  not  a  condition  or  defeafance,  but*  an  agreement  to  pay  it  referred 
the  500I.    tev.  155.  HilL   16  &  17  Car.  2.  B.R.  Clapham  to  a  future 

▼    Movie  conveyance, 

V.  JVIoyie,  and  that  it 

mould  be 
averred  that  ke  had  made  a  conveyance  of  the  office,  and  that  faying  licet  he  had  performed 
all  covenant*  on  his  part  is  not  fufiicicnt ;  but  by  the  cipher  opinion*  judgment  was  given  for  the 
plaintiff. 

♦  19.  The  Court  inclined,  that  the  words  grant  and  infeoff9  3Keb.  617. 
in  cafe  of  a  freehold,  doth  not  amount  to  a  covenant,  or  war-  pi-*4-  "iu- 
rantyj  adjornatur.  3  Keb.  188.  p!f  33.  Trin.  25  Car.  a.  car^B.R. 
B.  R.  Anon*  Brown  v. 

Haywood  % 
Jccms  to  be  S.  Ct  the  Court  betd  the  word  (grant)  no  warranty  of  a  freehold*  but  only  in  Cafe  of 
a  leafe  fo/  years,  and  judgment  accordingly. — Freem.  Rep.  414.  pi- 547.  Browning  v.  Honey- 
wood  S.  C.  that  they  do  not  amount  to  a  covenant,  but  dedi  wiU  make  a  warranty ;  and  fays, 
that  if  a  chattel  he  tviStd  dtdi  will  make  a  covenant,  come  femblt,  an4  cites  Ho>.  4.  [pi.  6.  in 
Cafe  of  Pincomb  v.  Ridge.  J 

*  Noy  131.  in  Cafe  of  Pinkard  v.  Rjdge  S.  Pf — See  pi:  9.  / 

$p,  Jf  a  man  afftgns  and  transfers  4  thing  which  is  not  affign-  J.**1*  304. 
able  or  transferable;  as  if  he  affigns  &c.  all  the  money  that  J^4*/ 
(hall  be  allowed  him  by  a  foreign  ftate  in  lieu  of  his  {hare  in  a  Hale, 
fhip,  this  is  a  covenant,  and  it  is  all  one  as  if  be  bad  covenanted,  though  the 
that  he  Jhould  have  all  the  money  which  he  fliould  recover  for  j?*  „£/- 
|ofs  of  his  ikip ;  per  Hale  Cb.  J.    But  Twifden  feemed  to  yfr,'  and  fit 
doubt;  but  judgment.  Mod.  113.  pi.  12.  Pafcb.  ofy  Car.  2.  "*r»  do  not 
B.  R.  Deering  v.  Farrington.  '£££  * 

againji  an 
eras*  titlr>  yctMgtinft  the  <otenawicr  kimfidfit  wU amount  to  a  covenant.  —  Freem.  Rep.  368. 
IP*  473*  S.C  and  by  Hale  Ch.  T.  though  it  does  not  amount  to  an  implicit  covenant  againft  eigne 
titles,  yet  they  may  oe  good  againft  the  party  himielf  and  his  ads.— S.  C.  cited  by  Holt  Ch .  J  Lord 
Kaym.  ftep.  683.  and  lays,  that  though  a  bond  is  not  affignable  in  point  01  inter  eft,  yet  the 
aiCgniag  thereof  is  a  covenant  that  the  affigncc  mail  receive  the  money  to  his  own  ufc.— S,  P. 

**4  by 


t8i 


Couenant* 


y  Holt  Ch.  J.  and  S.  C.  eked,  *  Lord  Raym,  Rep,  114*.  Hill.  4  Ann.  in  Cafe  of  Seigntoret 
v  Noguire.— S.  C.  cited.  Arg.  a  Lord  Raym.  1419.  Trin.  12  Geo.  in  Cafe  of  Froatinv.  Small. 

Covenant  2  j    /fj,r/  ^r  tbe  intent  of  the  partus  can  be  collided  out  of  a 

™y wolds*  ^e'd  f°r  ^e  doing  or  not  doing  a  thing,   a  covenant  lies, 
in  a  died       I  Chan,  Cafes.  294*  Mich,  28  Car.  2.  Hill  v.  Carr. 

purporting 

an  agreement  for  payment  of  money*    Ley.  47.  Mich.  13  Car.  £•  B.  R.  price  v.  Carre,  Eraerfoa 

22.  Any  thing  under  the  hand  and  feal  of  the  parties  which 
imports  an  agreement  will  amount  to  a  covenant ;  per  Lord 
Chancellor.  2  Mod.  91.  Pafch.  28  Car.  2.  in  Cane  Hollts  v. 
Carr. 

23.  Debt  upon  bond  with  condition,  that  the  obligor  did  ac- 
knowledge to  be  indebted  to  the  obligee  in  40/.  which  he  did  thereby 
covenant  to  pay  whenfuch  a  bill  ofcofts  Jhould  bejlated  by  two  at- 
tornies  indifferently <y  to  be  chefen  by  them  ;  plaintiff  declares,  that 
he  named  an  attorney,  and  de  fired  the  defendant  to  name 
another,  which  he  retufed.  It  was  objected,  that  this  (hall 
not  be  taken  for  a  covenant,  but  an  agreement,  folvendum 
the  money  when  the  bill  of  coftsihould  be  ftated,  and  by  the 
plaintiff's  own  (hewing,  the  bill  was  not  ftated,  therefore  no- 
thing is  doe  5  fed  per  Cur.  this  is  not  a  folvendum  but  a 
covenant,  which  does  not  take  away  the  duty  afcertained  by 
the  obligation,  and  if  it  fhould  not  be  a  covenant,  then  it 
would  be  in  the  power  of  the  obligor,  whether  ever  it  fhould 
be  payable.  2  Mod,  266,  Mich.  29  Car.  2*  C.  B.  Otway  v, 
Holdip. 

24.  Where  a  party  to  a  deed  agrees  to  pay 9  it  amounts  to  * 
covenant,  though  the  words  covenant,  grant  &c.  are  want- 
ing.    2  Mod.  26$,  269.  Mich,  29  Car.  2.  Cf  B.  Harwood  v. 

'  Hilliard. 

25.  6  Anna,  cap.  25.  All  covenants ,  conditions,  and  agree* 
ments,  in  every  grant,  leafe,  or  copy  of  Court  roll  fo  made,  Jball  be 
good  in  law,  according  to  the  contents  of  the  fame  againfi  the 
reverfioner9  and  againfi  them  to  whom  the  intere/i  thereof  Jball 
come. 

(D)  In  what  Cafes  the  Heir  or  Executor  fliall  be 
hound  by  the  exprefs  Covenant  of  the  Teftator, 
without  naming  them* 


ir.  Cove*     i,  JN  every  cafe  where  the  tellator  is  bound  by  a  covenant, 
2«  48  e/  the  executor  fhall  be  bound  by  it,  if  it  be  not  determined 


Bant, 

* 

3.  i.I  C.    by  his  death.  48  E.  3.  2. 

&  S.  P.  by 

Finch,  but  Perfcy  e  contra.— Fitz.  Covenant,  pK  21.  cites  48  E,  3.  as.  [but  feenu  mifprrated, 

C282  1  an<* lhat  "  ^ou^  be  1.  b.  2.  a.  pi.  4.IS.  P.  held  by  linch.  according  to  Roll ;  but 
o  J  Wy  ,  cgavit  omrrino.—  ■  Shelley  and  Fit* herbert  held,  that  covenant  lies  in 
fuch  cafe  againfi  uic  executor,  and  faid,  that  fois  47  K.  3.  23.  But  Baldwin  faid  privately,  that 
there  i*  a  difference  between  an  obligation  wherein  there  is  no  mention  of  executor,  inafxnuch  ** 

it 


cofietume,  38% 

it  it  a  duty,  but  covenant  11  executory,  and  founds  only  in  damage  tod  tort,  which  (i?  it  feenu) 
dies  with  the  perfon  Sec.  D.  14.  a.  pi.  69.  Trin.  t8  H.  8.  Anon.  ■  Cro  £»  $&**  6.>3«  Pl:  8* 
Arg.  cites  S.  C.  and  per  Pophara,  Clench,  and  Fenner,  (abfente  Gawdy)  a  covenant  lira  againft 
an  executor  in  every  cafe,  though  he  be  not  named  ;  unlefs  it  is  fuch  a  covenant  to  is  to  be 
performed  by  the  perfon  of  the  teitator,  which  the  executor  candot  perform. 

« 

2.  A  man  covenants  that  neither  he  nor  bis  heirs fhall  ereel  any 
mill  in  fucb  a  place,  and  afterwards  be  ereftt  a  mill,  and  an 
adVion  of  covenant  is  thereupon  brought  by  [  again  ft  j  the  heir, 
and  well.  4  H.  3.  57.  And  fo  it  is  if  the  lejjor  oujts  the  lejfte 
and  dies,  or  tenant  in  tail  leajes  for  years  and  dies,  and  the  tjfue 
oufts  the  termor,  he  (hall  have  covenant  again  ft  the  executors. 
F.  N.  B.  145.  (D)  in  the  new  notes  there  (a)  cites  47  E.  3. 
22.  48  £.  3.  2.  but  38  £.  3.  is,  that  he  {hall  recover  the  whole 
in  damages  againft  the  heir  if  he  has  aflets  by  defcent,  per 
Knivet  and  Skipwith. 

3.  Covenant  does  not  lie  againft  the  heir  upon  a  leafe  by 
deed  of  his  aneeftor,  if  there  is  net  txprefs  warranty  in  the  inden* 
ture  of  the  lejfor  and  bis  heirs,  and  alfo  that  the  heir  has  affets. 
Br.  (Warranties,  pl.  89.  cites  32  H.  6.  32. 

4.  But  where  a  man  covenants  to  make  a  boufe,  and  does  not 
do  it,  but  dies,  covenant  lies  againft  executors,  and  not  againft 
the  heir,  becaufe  there  is  no  exprefs  warranty  againft  the 
heir,  and  yet  it  lies  againft  the  teftator  hirnfelf,  for  he  broke 
the  covenant,    fir.  Garranties,  pl.  89.  cites  32  H.  6.  32, 

5.  A  bond  of  1600L  penalty  entered  into  I9jac.  to  perform 
covenants  in  an  indenture,  the  covenantors  to  pay  77/.  per  annm 
till  1 100/.  be  paid,  but  the  covenants  not  being  performed, 
the  plaintiff '  fues  the  bond  againft  the  heir  of  the  obligor.  This 
Court  declared,  that  the  1  iool.  and  intereft  thereupon,  ought 
to  be  paid,  and  by  the  confent  of  the  parties  ordered  and 
decreed,  that  the  1600K  the  penalty  of  the  faid  bond,  be 
paid  by  the  faid  defendant  to  the  plaintiff,  in  full  of  all  the 
principal  and  intereft,  and  40 1.  cofts.  Chan.  Rep.  201,  20c. 
13  Car.  2.  Wake  v.  Calley. 

6.  The  lien  of  a  covenant  muft  be  meafured  by  the  ejlate  in 
the  rent  or  thing  granted;  per  Withens  J.  2  Show.  334.  Mich. 
25  Car.  2.B.  R,  in  Cafe  of  Fountain  v.  Guavers. 

• 

Executor. 
(E)    [Where  it  lies  againft  an  Executor,  though 

not  named.] 

J.  IF  a  man  covenants,  that  A.Jballferve  B.  as  an  apprentice  pr,Co*e- 

*  for  7  years,  and  dies;  if  A.  departs  within  the  term,  a  Mat  pi.  iav 
writ  of  covenant  lies  againft  the  executor  of  the  covenantor,  S-^V  ^ 
without  naming.  48  £.  3. 2.  Cc^am 

pi.  ai.  cttof 
48  £.3.  it.  [BulSee(D)pJ.  1.  Supra,  and  the  notes  them] 

%  Covenant 


3«4  p&atmt* 

2.  Covenant  was  was  brought  again/I  two  executors,  inaf* 
much  as  their  teftator  put  one  to  the  plaintiff  to  be  his  appren- 
tice who  departed  within  the  term,  and  it  was  awarded  that  one 
executor  flball  not  anfwer  without  the  other ;  for  the  one  ap- 

f  383  2  p^ared  and  other  not,  and  the  ftatute  does  not  remedy  but  in 
debt  and  detinue,  and  therefore  by  this  judgment  it  feems  that 
covenant  lies  againft  executors.  Br.  Covenant,  pi.  11.  cites 
47  E.  3,  22. 

3.  If  tenant  in  tail  Uafes  for  years  and  dies,  and  the  ijfue  oufls 
the  terntor,.  he  ihall  have  covenant  againft  the  executor, 
which  Finch,  denied.  Ibid. 

4.  In  covenant  againft  executors  the  plaintiff  counted  that 
the  Uflator  put  bis  fin  to  the  plaintiff  for  7  years  apprentice,  and 
bound  himfelf  to  the  covenant  without  mentioning  his  executors, 
and  that  after  the  death  of  the  teftator  the  fon  departed  without 
leave  within  the  term,  and  came  to  the  executors  and  they 
retained  him;  and  per  Perfey  covenant  does  not  lie  againft 
the  executors ;  for  it  does  not  lie  againft  any,  but  againft 
him  who  is  party  ;  as  this  word  dedi  is  no  warranty  to  bind 
the  heir,  but  only  him  who  made  it,  and  fo  ihall  not  bind 
executors  where  executors  are  not  mentioned  in  the  deed  ; 
but  Finch,  contra,  but  Wich.  was  clear  that  the  executor 
is  not  hound,  if  executor  be  not  named  in  the  deed.  Per 
Kirton  if  3.  man  covenants  to  ferve  another  for  7  years  and 
dies  within  the  term,  the  covenant  is  difchargedby  the  death 
of  the  party.  And  per  Perfey  where  a  man  leafes  for  years 
without  warranty,  and  the  termor  is  oufted,  the  termor  flial) 
not  have  covenant ;  but  Finch,  contra  clearly.  Br.  Covenant* 
pi.  I  a.  cites  48  E,  3.  1. 

5,  If  the  UJfee  for  years  covenants  for  him  to  repair  the  houfes 
leafed  within  6  years,  and  dies  within  the  6  years,  yet  his  ex«* 
ecutors  fhajl  make  the  reparation,  for  it  may  be  made  by  thq 
executors  within  the  6  years  as  well  as  by  himfelf ;  and  io  fea 
executors  bound  though  he  does  not  exprefs  the  executors  in 
the  covenant,  but  if  the  covenant  had  been  to  have  been  per- 
formed by  himfelf  during  his  life,  the  executors  fitall  not  be 
charged.  Br.  Covenant,  pi*  50.  xites  10  H.  7.  x8. 
p.  14.  a.  pi.  6.  Termor  covenants  to  build  a  new  houfe,  leafe  expires  an<| 
al  H™.     te&ee  dies,  yet  his  executor  is  chargeable,   -LaU  $6|.  cites 

Anon.  S.  C.  SJ»  14* 

Mo.  74.  7.  A.  tenant  for  life  remainder  U  B.  in  fie  f  tb*  feoffeefo* 

pl.  204.  Hfe  males  a  lafefor  years  by  (dedi  C5*  din\ijj)  rendering  rent  by 
Scarlcs's.  C.  indenture  and  dies  withtn  the  term,  he  rn  remainder  enters ;  the 
adjudged  leffee  for  years  brings  covenant  againft  the  executors  of  A.  Welch, 
that  the  ac-  Brown,  and  Dyer,  held  that  it  did  not  lie  againft  the  execu* 
lie.- And!*  torsi  lft*  Becaufe  it  is  not  ihewn,  that  he  was  poflefled  at 
if.  pi.  »5.  the  time  of  the  entry  of  him  in  the  remainder,  hut  only  by 
Ssrlibv.  implication.  -2dly,  For  that  without  an  exprefs  covenant' 
iuam"s.C.  tne  executor  ftaM  not  De  charged  in  this  cafe;  for  the  cove- 
•djudg'e*  '  nsnt  in  law  expired  with  the  term.  But  Wefton  e  contra,  be- 
caufe 


<B#X*Wb  383 

caufe  the  lerfe  was  by  indenture.    But  judgment  was  after-  according. 
wards  given  againft  the  plaintiff.    D.  257.  a.  b.  pL  13.  14.  iuied^oT* 

Mich.   9  Elifc.  cordiagly 

on  demur- 
rer to  the  declaration,  becaufe  no  exprefs  covenant  or  warranty  «f  the  term  wu  comphfed  in  the 
indenture,  but  only  a  naked  covenant  in  law.  D.  957.  b.  at  the  end  of  the  principal  cafe  cite* 

Trin  la  Eli*,  firoderidgev,  Windfor. And  1a  cilea  S.  C.  accordingly. —F.  N.  B. 

145  (M)  in  the  new  notes  there  (c)  cites  S.  C. 

ItUjfu  for  life  teafes  for  yean  and  4*"  within  the  tern,  fi  as  the  fefee  i*  eviSed  by  him  in  re- 
jnainder  or  reverfon.  It  was  refolded  per  3  J.  that  by  this  covenant  in  taw  the  executors  wcra 
not  liable.  Went.  Off.  Ex.  195.  and  fayi,  that  in  the  feme  cafe  W,  Dyer  fetadown  another  re- 
solution after,  to  the  fain*  effoft. 

But  Serjeant  Benloe  reporting  this  later  cafe  to  be  of  a  leafe  made  hy  tenant  in  tail,  before  the 
Statute  3a  H.  8.  or  no*  warranttme  by  it  fets  down  the  opinion  contrarily,  viz.  that  the  action  was 
maintainable  againft  the  executors    Wentw.  Off.  Ex.  125.  Beadl.  130.  nl.  208.  Mid), 

f  &  8  EUz.  Sttanlham  v.  Scarlca.  $•  C.  that  this  action  doc*  not  he  agatnjl  the  faid  defendants, 
and  cites  D.  ■>^f.  pi.  14, 

But  if  the  evifiion  or  breach  of  covenant  is  in  the  life  ofteflator  hirafelf,  no  doubt  r  a  .  -1 
feutthe  execute*  is  chargeable.  Wtntw.  Off.  Ex.  115.-0.  257.  a.  Marg.  pi.  13.  L  5°4  J 
Jays  that  ujch  judgment  was  given.  Trin.  aa  Eliz.  Rot.  659.  in  Cafeof  Browning  v.  Winso* 
in  Suffolk,  the  opinion  then  was,  that  this  action  lies  againft  the  executor  of  the  leflbr,  who  was 
tenant  in  tail.  Ibid,  cites  Pafch.  41  Eliz.  Rot.  194.  B.  R.  Noki  v.  Jambs,  where  it  was 

tuled  accordingly*  Tffketc  teqant  fn?  tutor  vis  made  a  leaf*  for  years,  and  cetyr  que  vie  died 
flaring  the  term, 

8,  But  if  A*  feifed  In  fee  mates  a  leapt  for  years  and  Jies9  and 
the  heir  oufts  tbt  Iefl}*9  he  ihail  have  covenant  againft  tbt  heir, 
for  this  covenant  in  law,  by  no/on  of the  privity  ;  per  Brown. 
IX  257.  b,  in  the  Ctfe  above* 

9.  Lejfet  of  a  term  of  a  flock  offieep  covenants  for  him  and 
aflignees,  covenant  lies  not  againft  a&gnee  becaufe  it  is  per* 
fonal,  but  it  binds  executors,  Lat.  %(>U  cites  5  Rep.  17. 
[Pafch.  ?c  Eliz.]  Spencer's  Cafe, 

iof  LeUee  for  years  of  a  houfe  covenants  ta  repair  it  within 
6  years?  within  which  term  he  dies,  oo  reparation  being 
jnade.  Covenant  lies  againft  executors;  otnerwife,  if  the 
covenant  had  been  to  repair  during  life.  Per  Cook.  Arg, 
$Le,  171. 

ii.  Covenant  by  leffije  to  repair  the  buildings,  or  to  pay 
the  quit  rents  ifluing  out  of  the  land,  executor  muft  do  it 
though  the  covenant  mentioned  nothing  of  executors,  though 
opinions  have  been  otherwise,  and  that  it  was  only  a  perio* 
nal  covenant,  and  cites  5  Rep.  24*  [Mich.  43  &  44  Jiliz, 
B.  R.]  Windsor  v.  Hide,  which  at  firft  feemed  ftrong  to 
that  purpofe,  but  at  laft  it  was  refolved  to  be  a  covenant  run- 
ning with  the  eftate,  and  fo  both  executor  and  affignee  bound 
to  perform  it.     Wentw.  Off.  Ex.  124. 

it.  Wentw.  Off.  Ex.  124.  fays,  that  in  the  faid  Cafe  of 
Windsor  v.  Hide  (5  Rep.  24.)  [Mich.  43  &  44.  Eliz.  B. 
&.]  it  was  faid  per  Popharo  Ch.  J.  that  if  the  covenant  had 
been  to  do  a  collateral  aft,  neither  the  executor  nor  affigneo 
bad  been  bound,  and  therefore  a  covenant  by  lefiee  for  years 
fo  htild  a  new  houfe  upon  the  land  within  two  year*  and  diet 
within  the  time,  he  doubted  if  the  executor  be  bound  to  do  it 
pr  not,  though  it  concerns  the  land  let*  fo  as  the  rent  or 
fine  was  the  left  in  refped  q£  the  charge  of  the  new  build* 

ings; 


"}S4  Ctfbenanr; 

ings;  but  if  the  covenant  had  been  to  build  it  elfewhere  than 
upen  the  land  let,  or  to  do  any  ether  collateral  thirg  not  pertinent 
to  the  land  let,  it  is  clear  the  executors  are  not  bound ;  yet, 
if  the  time  expired  in  leflee's  life,  and  the  covenant  not  per- 
formed, the  executors  are  liable  to  damages  in  ail  ion  of.cove- 
nant  as  the  Judges  agreed,  though  not  reported  by  Lord 
Coke,  who  reported  only  the  point  in  queftion. 

13,  If  a  man  makes  a  leafe  by  thefe  words  (demife  and 
grant),  and  dies,  an  a&ion  of  covenant  lies  not  againfl  his 
executors,  as  it  is  faid  in  9  Eliz,  D.  257;  but  otherwife 
upon  exprefs  covenant;  per  Coke  Ch.  J,  2  Brownl.  214. 
Hill.  7jac. 

14.  Q.  Eliz.  made  a  leafe  for  years,  rendering  rent,  and 
the  leffee  covenanted  to  pay  it.  The  Q.  died  and  the  re\ver- 
fion  defcended  to  K.  James,  Afterwards  the  leffee  afJSgned 
over  the  term,  and  the  affignee  paid  the  rent  to  the  king ;  the 
king  granted  the  reverfion  by  his  Utters  patents  ;  the  patentee  ae- 
ccepted  the  rent  of  the  ajfignee ;  the  patentee  brought  a&ion  of 
covenant  againfl  the  executors  of  the  firft  leffee,  and  adjudged 
maintainable,  which  muft  necefiarily  be  by  reafon  of  the  pri- 
vity of  contrail  transferred  by  force  of  the  faid  Statute  of 
32  H%  8.  cap.  34.  For  there  was  no  privity  of  eftate  between 
them,  the  firft  leffee  having  afligned  his  term  before  the  grant 
of  the  reverfion  to  the  patentee,  which  proves  that  by  the 
ftatute  the  privity  of  contrail  is  tranferred;  cited  per  Cur. 
Saund.  240,  241.  Pafch.  21  Car.  B.  R.  as  Cro.  ],  521,  522. 
[pi.  7.  Hill.  i6Jac.  B.  R.  Brett  v.  Cumberland- J 

r    285  ]       l5*  Leafe  for  years,  yielding  and  paying  rent  &c.  the  leffee 

died.    In  covenant  again  ft  his  executor,  exception  was  taken. 

that  this  was  a  mere  covenant  in  law,  comprifed  only  in  the 

words  yielding  and  paying,  and  not  an  exprefs  covenant  to 

pay  it ;  but  Roll  Ch.  J.  anfwered,  that  covenant  lies  againfl 

an  executor  upon  a  covenant  in  law,  though  he  be  not  named, 

though  otherwife  of  an  heir ;  for  he  is  not  bound  by  foch  a 

covenant.     Sty.  387.  Mich.  1653.  Newton  v.  Ofborne. 

Xeb.  155.         16.  In  covenant  againfl:  an  executor  upon  a  writing  fealed 

pl.  96^        iy  fg^ator,  whereby  be  covenanted  to  be  accountable  for  aH  monies 

Curr,  L  C.  asfhould  be  charged  by  him  upon  A.  payable  to  B<     The  Court 

it  wu  in-    held  that  the  aftion  well  lay,  and  that  it  would  do  fo  upon 

Sb*1,  of*'  any  word*  purporting  an  agreement  for  payment  of  money*     Lev* 

account  lies  47*  Mich.  1 3  Car.  2.  B.  R.  Brice  v.  Carre  and  Emerfon* 

properly, 

and  not  covenant  for  money  fo  delivered ;  but  per  Cor.  there  is  no  other  remedy  again*  exe- 
cutor*, and  had  it  been  againfl.  the  party  himfdf ,  fuch  agreement  being  by  one  perfon  to  pay 
money  charged  upon  J.  S.  for  which  an  account  lies  not,  he  being  not  chargeable  as  receiver  or 
bailiff,  the  only  remeayia  by  covenant.  Judgment  for  the  plaintiff. 

jo  Mod.  is.       17.  Executrix  of  a  termor  for  years  afjpgns  all  the  refldue  of 

7  in  execu-  *^*  fat*  ttrm  U  *%  r*firving  a  rinty  an(i  ?•  covenanted  to  re- 
tar  takes  p*i**  P»  dies,  and  Ps.  executrix  enters  &c.  Parker  Ch.  J. 
poflfeffion  held,  that  P's.  executrix  may  be  charged  either  as  executrix 
Qftbeu^  or  *&gnee»  but  that  plaintiff  having  charged  her  as  execu* 
'    *    -  •  v  trix, 
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trix,  judgment  can  be  only  againft  her  as  executrix.  I  Salk.  t»tor,  and 
316.  pi.  25.  Trin.  9  Ann.  B.  R.  Buckley  v.  Pirk.  b^Jta" 

againft  him. 
in  the  debet  &  detinet  for  rent  or  non-repairs,  it  is  abfurd  for  him  to  plead  no  afTets  ultra  what 
will  (atisfy  fuch  and  fuch  judgments,  bccaufe  in  fuch  a  cafe  the  furplus  of  the  profits,  rents,  and 
repairs  dedu&ed,  is  all  that  is  aifets,  and  liable  to  the  judgment,  and  therefore  the  reft  of  the 
profits  are  fo  appropriated  to  the  payment  of  rents  and  repairs,  as  not  to  be  exhaufted  by  debts. 

(F)  Covenant  in  Law.  In  what  Cafes  the  Law 
will  create  a  Covenant  without  the  Words  of  the 
Party. 

[l,  |Fa  man  leafes  for  ywrs,  and  cufts  the  firmer,  he  fliall  Br.  Cove- 

*  have  covenant  againft  him,  though  there  be  no  exprefs  ";*«  s 'c/' 
covenant  in  the  deed.     *  48  E.  3.  2.  b.  -f  7.]  &  s.  P.  per 

Parfey,  that 
Termor  mail  not  have  covenant,  but  Finch,  e  contra  clearly.— — Fitzh.  Covenant,  pi.  21.  S.  P. 
by  Parfey,  fut  fupra)  hut  Finch,  laid  it  was  an  erroneous  opinion, 
t  fir.  Trefpafs,  pi.  65.  cites  S.  C. 

[2.  If  a  man  leaf  a  certain  goods  fir  ytars  by  indenture,  which  Ow«  I04t 
are  cut  fled  within  the  term,  yet  he  fliall  not  have  a  writ  of  ^  vB^Jj 
covenant;  for  there  the  law  docs  not  create  any  covenant  upon  s. c.  and 
fuch  perfcnal  thing.     Contra  Mich,  37  Eliz.  between  Bedford  *"«"*•'  «l<* 

*j  H.  II  -\  '  "*'  Gawdy 

andBulL}  held,tW 

aft  ion  of 
covenant  would  not  lie,  but  Clench  Teemed  e  contra ;  fed  adjornatur. 

3.  If  a  man  leafes  land  for  years  without  warranty,  and 
the  UJfee  is  oufted by  J.  N.  by  title,  there  he  (hall  not  have  writ 
of  covenant  againft  his  leflbr,  for  he  has  not  broke  the  cove- 
nant there ;  contra  if  he  had  made  thereof  warranty,  but 

contra  per  Needham  J.  though  no  warranty  be  in  the  deed,  [    386  ] 
yet    writ  of  covenant  lies.     Brooke  fays,  and  fo  fee  here, 
and  often  elfewhere,  that  writ  of  covenant  lies  often  upon 
indenture  without  this  word  (covenant.)     Br.  Covenant,  pi. 
38.  cites  32  H.  6.  32.  And  fo  it  was  faid  per  Jufticiarios.  Pf    . 
1  M.  j. 

4.  If  a  man  leafes  for  years,  rendering  rent9  this  is  a  cove-  See(C)pL 
nam  in  law.  Per  Coke  Ch.  J.  a  Brownl.  215.  cites  Dyer  10-  luPr** 
15  H.  8. 

5.  Leafe  is  made  for  years,  and  the  words  are  fuch,  and 
the  kffte  Jhall  do  fuch  a  thing,  thefe  words  imply  cove- 
nant without  any  thing  more;  per  Cur.  Mo.  135.  in  pi. 280* 
Trin.  25  Eliz. 

$.  That  apprentice  fliall  be  loyal,  1$  fecreta  fua  velaret  fcf 
fimilia,  without  other  words  of  covenant  exprefTed,  thofe 
words  imply  covenant.  Mo.  135.  pi.  280.  Trin.  25  Eliz. 
Stanton's  Cafe, 

7,.  A  ft  ion  of  covenant  lies  upon  the  words  demife  and  grant, 
in  an  indenture  of  leafe,  though  there  are  no  other  words  com- 
prehending a  warranty  in  them.    Refolved  by  all  the  Juftices. 

Cro, 


3«6 


&tfommu 

drcn  J,  73.  pi.  i.  Trin.  3  Jac.  B.  Jt.  in  Cafe  of  Stile  v.  Her- 


ring. 


<]  C#  ciftd       ***  ^  man  ma(*e  a  teafe  ^or  y^1^  Wlt^  exception  of  diver* 
ow.389.  tilings^  anH  that  the  lejfee  jhall  have  conveniens  lignum  nenfucci- 

dendo  htc.  vindendo  ar bores  &c.     Now  the  leffit  cut  drum  trees, 

and  the  leflbr  brought  an  action  of  covenanft;  and  the  opinion 

of  the  Court  was,  that  the  aclion  would  lie,  and  that  it  is  as 

a  covenant  on  the  part  of  the  leflee,  becaufe  the  law  gives 

him  reafonable  eftovers,  and  by  this  covenant  he  abridges  his 

privilege.     Mar.  9.  Pafch.  15  Car.  Anon. 

$*ifa  Uaft       9*  If  a  mm  grants  a  water-courfe  by  deed,  and  the  grantor 

be  nude  of  fl0pf  it9  the  grantee  (hail  have  an  adtion  of  covenant ;  per  3 

SJwrf, If*  Juft»ces>  a"d  agreed  by  Twifden.  Saund.  322.  Mich.  %l  Car.  2. 

tie  Icjfor     in  Cafe  of  Pomfret  V.  Ricroft* 

dcjlroys  ail 

the  wood  out  of  which  Ac.  covenant  lies.  Ibid,  per  3  juftices,  which  Twifden  J.  agreed. 
So  if  a  man  dtmijt  a  middle  room  in  an  houfc,  and  afterwards  does  not  repair  the  roof,  fo  as  the  leflee 
cannot  enjoy  the  middle  room,  covenant  lies ;  per  Rainsford.  But  Twifden  J.  faid,  that  thefe 
are  voluntary  alts  of  the  leflbr  or  grantor,  and  ft  is  a  misfcafance  in  them  to  annul  and  defeat 
their  own  grant ;  but  that  in  the  principal  cafe  [which  was  a  demifc  of  a  houfe}  with  the  ufe  of 
a  pump,  which  he  fuffcred  to  be  out  of  repair,  fo  that  it  became  ufelefs],  there  is  only  a  »**- 
feafance,  for  which  no  aftaon  lies;  as  if  /grant  a  way  over  my  land,  I  am  not  bound  to  repair 
this,  but  if  I  voluntarily  ftopt  it,  an  action  lies  againft  me  for  the  miafeafancc.  Judgment  was 
given  in  B.  R.  according  to  the  opinion  of  three  juftices,  but  was  afterwards  reverfed  in  Cam. 
Scacc.  for  the  reafons  given  by  Twifden.  1  Sand.  322.  Mich.  21  Car.  2.  B.  R.  in  Cafe  of  Pom- 
fret  v.  Ricroft.         ■■  Sid.  419.  430.  pi.  17.  S.  C  adjudged,  and  judgment  reverfed. Vent. 

44*  65'  s-  C.  adjudged  in'  B.  R.  by  three  juftices,  contra  Twifden.—!  Kcb.  569.  pi.  77. 
B.  R.  the  S.  C  adjudged  for  the  plaintiff, 

10.  If  a  lejfor  enters  upon  the  lands  leafed,  and  cuts  down 
the  timber  trees,  and  carries  them  away*  whereby  the  leflee  lofes 
the  lops  and  (hade  of  them,  yet  he  (hall  not  have  covenant, 
but  he  may  have  trefpafs,  or  an  a&ion  fur  cafe  upon  his  fpe- 
cial  damage ;  and  in  the  principal  cafe  the  leflee  might  repair 
the  pump ;  for  though -the  foil,  or  the  pump,  be  not  granted, 
yet  when  the  ufe  is  granted  all  is  granted  whereby  the  grantee 
may  have  and  enjoy  fuch  ufe;  per  Twifden  J.  Saund.  322. 
Mich.  21  Car.  2.  B.  R.  in  Cafe  of  Pomfret  v.  Ricroft, 

n.  In  articles  of  agreement  for  a  marriage,  and  payment 
of  6000/.  portion,  thefe  words,  viz.  Whereas  it  is  intended  to 
levy  a  fine  &c  amount  to  a  covenant  to  levy  a  fine;  per 
Finch  C.  2  Mod.  91.  Pafch.  28  Car.  2»  in  Cane.  HcJlis  v. 
Carr. 

12.  If  the  leffee  be  diftrained  by  the  lord  paramount)  though 

he  cannot  have  a  writ  of  mefne,  yet  he  (hall  have  a  writ  of 

covenant  in  lieu  thereof,    Raym.  257*  Hill.  30  &  31  Car.  2. 

C.  B.  and  cites  Mich.  2  H.  6.  1.  b. 

£  387   ]      13*  Covenant  will  lie  on  a  refervation;  as  where  rent,  or 

fefcrva-      fuch  a  room  with  a  paflage  to  it,  is  referved,  covenant  will 

tion  of  rent  lie  on  the  words  of  refervation  without  any  exprefi  words  of 

tH^H    covenant.    Carth.  232.  Pafch.  4  W.  &M.  in  B.  R.  Bufh  v. 

venant  on     /~   t  •*  * 

leffee'a  Coles. 

part;  per 

Gawdy.  Cro.  £.  657.  cites  D,  37.  21  H.  7.  37.™      ■    11  Rep^t.a*— -  See  title  Condttioot 

(X.  a)  pL  t.  tnd  the  notes. 

?4«  P« 
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14.  Per  Holt  Ch.  J.  the  very  referring  a  thing  to  arbitra* 
Hon  is  a  mutual  undertaking,  that  each  party  (hall  perform 
his  part  of  the  award ;  for  otherwife  it  cannot  be  faid  to  be 
referred,  u  Mod.  J 70,  17 1,  pi.  8*  Pafch.  7  Ann.  B.  R. 
Lapart  v.  Welfon. 

15.  If  a  man  affigns  a  bond,  and  afterwards  brings  an  acljon 
thereon  in  bis  name,  this  is  a  breach  of  the  agreement ;  for  the 
very  alignment  imports  a  covenant,  that  the  aflignee  (hall  bring 
the  a&ion  in  the  affignor*s  name,  and  recover,  and  have  the 
money  to  his  own  ufe.  11  Mod.  171.  pi.  8*  Pafch.  7  Ann* 
B.  R.  Lupart  v.  Welfon* 

(G)     In  what  Cafes  the  Law  will  create  a     to\.5*o< 

Covenant.  ' 

[r.  JF  a  man  leafes  to  me  by  indenture  the  land  ofJ.S.  of  which  Cro.  J.  73, 
*  J •  St  was  feifed  at  the  time,  u^on  which  /  enter,  and  he  jJ'-Jted0" 
re-enters,  I  fhall  have  a  writ  of  covenant  upon  this  Indenture,  .,.       s« 


that  fuch  traverfe  is  not  good.] 


if  1  am  otmed  by  another  that  hath  ngnt,  I  mall  nave  a  writ  does  not 
of  covenant.     Tr;  3  Ja.  B.  R.  in  Stile  and  Herring's  Cafe,  dcarlY  aP- 
per  Curiam.]  &k 

feems  to  be  admitted.     /  - 

[3*  When  a  men  leafes  to  me  the  land  of  J.  S.  of  which  J.  S.  •  Hob,  12. 
is  feifed  at  the  time,  I  fliall  have  a  writ  at  covenant  before  entry  pi-  *4-  S-c- 
upon  y.  S.  and  re-entry  by  him,  for  /  need  not  allege  an  eviclion\  ^oleCourt 
for  this  is  a  covenant  in  law,  which  is  broke  when  he  is  not  waiofopi-   % 
feifed  of  the  land  at  the  time  of  the  demife ;  for  the  word  de-  ™°%|hat 
mfe  imports  a  power  of  letting,  and  it  is  not  reafonable  to  in-  diJ  lic  .  ^ 
force  the  leflee  to  enter  into  the  land,  and  fo  to  commit  a  that  if  it 
trefpafs.     Hobarfs  Reports  18.  P.  11  Jac.  between  •  Holder  were  an  ex- 
and  Taylor  adjudged.    Contra  Tr.  3  Ja.  B.  R.  in  f  Stilts  Cafe  £^£rvc- 

before  cited.]  quiet  enjoy- 

ment, there 
perhaps  it  were  otherwife.  Brownl,  83*  S.  C.  but  S.  P.  does  not  appear. 

■  f  Cro.  J.  73.  pi.  t.  S.  C     ■    ■■  ■    Sec  fupra  pU  1. 

[4.  If  a  man  leafes  the  land  of  J.  S.  by  deed  to  J.  D.  J.  S.  Ow.  105. 
being  in  poffeffion  of  the  land  at  the  time  of  the  leafe,  and  f^J^'a . 
the  Uffee  enters  upon  J.  S.  who  re-enters,  yet  J.  D.  fliall  [not]  the  Cafe  of 
have  any  atSHon  ot  covenant  thereupon,  becaufe  the  cove-  B?**0"**- 
nant  in  law  ought  to  be  fixed  upon  an  eftate,  but  here  was  ^'^ 
m  eflate,  for  it  was  a  void  leafe,  and  the  leflee  a  difleifor'by 
his  entry.    Mich.  37  Eliz.  B.  R.  in  JVaris  Cafe,  per  Fen* 
ner.] 
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If  a  man  [^fc  So  if  a  man  Ieafes  certain  goods  to  J.  D.  ti>A/Vi  are  tbt 

J^dc*  *^g*  £<wfr  0/  another,  and  in  his  poffefjion,  if  he  cannot  enjoy  them, 

of  which  *  yet  hefhall  not  have  any  covenant  againfr  the  Ieflbr,  becaufe 

good*  the  he  was  never  a  Jeflee.    Mich.  37  Eliz.  B.  R.  Werts  Cafe, 

SS  dubitatur.] 

although  by 

a  wrong  title,  and  afterwards  the  owner  fcites  them,  in  action  of  covenant  will  lie ;  per  Fenner. 

Ow.  125.  36  Eliz.  B.  R.       % 

Ow.  105.         £6#  Jf  a  man  hafts  land  for  years,  and  a  flranger  enters  be- 

$6?  lby      foTi  ^e  kJfc*  enters*  ^c  ft*^  not  ^avc  ***  aclion  of  covenant 
Fcnner,  in    upon  this  oufter,  becaufe  he  was  never  a  lejfee  in  privity  to 

CaSf °!a  ^ave  t'ie  a^,on*  Mich.  37  Eliz.  per  Fenner.] 
SalL  V"  7#  ^denture  of  leafe  recited,  that  in  confideration  H.  the 
lejfee  fhould  build  a  mill  upon  the  land  derailed,  and  a  water- 
courfe  by  the  land  demifed,  F.  the  Ieflbr  (the  defendant)  leafed 
the  faid  land  to  H.  (the  plaintiff)  by  the  words  dedi  iff  conceffi. 
The  plaintiff  afligned  the  breach  of  the  faid  covenant  in  law, 
in  that  the  defendant  had  flopped  the  faid  water-courje  fo  made  by 
the  plaintiff \  but  in  the  indenture  there  is  not  any  exprefs  cove* 
naht)  clauje>  or  agreement  that  the  leffee  fhould  enjoy  the  water- 
courfe  fo  made,  but  only  the  covenant  in  law  arlGng  from  the 
words  dedi  &  conceffi,  which,  it  feems  admitted,  cannot  ex* 
tend  to  a  thing  not  in  effe  at  the  time  of  making  the  indenture.  Le. 
278,  279.  pi.  377.  Hill.  28  Eliz.  B.  R.  in  Cafe  of  Huddy  v. 
Fifher. 

8.  Bill  of  f ale  of  goods  for  48 1,  10  s.  with  a  warranty  and 
covenant  &c.  breach  ajftgned,  that  at  the  time  offale  the  defendant 
had  not  the  pofffjion  or  property  of  the  goods.  Demurrer  to  t^e 
declaration,  &  judic.  per  quer.  in  C.  B.  Writ  of  error  in 
B.  R.  becaufe  it  could  be  no  breach  ;  for  the  intention  of  the 
covenant  was  only  to  fecure  the  pofleflion,  fo  that  till  evic- 
tion the  covenant  was  not  broken.  Parker  Ch.  J.  faid,  that 
the  plaintiff  cannot  ufe  the  goods  without  being  liable  to  an 
adtion,  which  is  a  damage.  If  the  cafe  had  been,  that  the 
defendant  had  had  the  equitable  right,  but  another  the  legal 
one,  it  had  been  proper  to  have  Jajd  it  before  the  Court  by 
pleading  it  f  and  Eyre  J.  faid,  that  warranty,  in  the  nature 
of  it,  imports  as  well  warranty  of  the  property  as  poJfeJJton>  and 
judgment  affirmed*  10  Mod.  142.  Hill.  1 1  Ann.  B.R.  Hacket 
v.  Glover, 

(G.  2)     What  is  a  Real  and  what  a  Pcrfonal 

Covenant. 

I.  \TI7RITS  of  covenants  are  of  divers  natures,  for  fome 
"  are  merely  perfonal,  and  fome  covenants  are  real, 
to  have  a  real  thing,  as  lands  and  tenements ;  as  a  covenant 
to  hvy  a  fine  of  land  is  a  real  covenant.  But  a  writ  of  cove- 
nant, which  is  mere  perfonal,  is,  where  a  man  by  deed  does 
covenant  with  another  to  build  him  a  houfe.  &c.  or  tofervehim% 

ar 
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•#r  to  infeoff  &c.  ahd  he  does  not  the  fame  according  to  the 
covenant,  then  he  with  whom  Che  covenant  was  fo  made 
ihall  have  a  writ  of  covenant  againft  him;  and  there  is  a  note 
in  the  regifter,  which  is  this,  A  writ  of  covenant  ought  not  to 
be  made  according  to  the.  law  m:r chant  without  a  deedy  becaufe 
110  plea  of  covenant  can  he  .without  deed,  and  every  man 
ought  to  be  judged  according  to  his  deed,  and  not  by  another 
law;     F.  N.  B.  145.  (A). 

2.  Lejfor  covenants  to  pty  quit-rents  during  the  leafed  and  dies;  They  are 
quaere,  if  the  executors  of  leflbr  are  bound  to  pay  them.    D.  «,und'   * 

*  1    *        Tfc  #  1  e        Tk«*«*  J  Went.  Oft. 

114.  pi.  6o.  Paich.  2  &  3  P.  &  M.  Anon.  EX.  ,a3._ 

Leflbr  co- 
venanted td  repair  and  allow  all  taxes ;  his  grand  Ton  and  heir  being  only  tenant  for  life,  is  not 
liable  to  thofe  covenants.  Fin.  R.  86.  Hill.  25  Car.  2.  Woodward  v.  Earl  of  Lincoln. 

3.  A.  conveys  a  manor  to  3,  and  covenants  with  them\  W  quo*  [   389  ] 
libet  eorum7  that  he  has  conveyed  a  good  ifl ate  to  them;  this  is  a 

real  covenant,  and  goes  with  the  eftate,  and  therefore  after 
partition,  and  by  reafon  of  the  word  (quolihet)  the  faid  feof- 
fees may  have  feveral  a&ions  of  covenant.  Jenk.  252.  pi.  63. 
fcitesf  5  Rep.  18.  b.  Slingfby's  Cafe. 

4.  Three  coparceners  purchafe  land  in  fee9  and  mutually  cove-  And.  53. 
natit  for  them  and  their  heirs,  with  them  and  every  of  them,  hui13^ 
and  their  heirs,  that  fur  vivors  /hall  convey  to  the  heirs  offuch  as  £iiz.  wor- 
Jball  die  firfty  at  the  cofts  offuch  heirs.     Refolved,  that  this  ton  v.  Cook, 
is  a  real  covenant,  and  goes  to  the  heir  of  covenantee.    Jenk.  Bcndi7IIk 

24I»  pi*  2f»  pi.  260. 

S.  C  and  the  pleadings.  —  D.  337.  b.  £38.  a.  pi.  39.  S.  C. 

« 

J.  A.  grants  lands,  and  covenants  that  the  lands  fhall  he  Sale  of  14 
dif charged  of  the  rent,  it  is  no  more  than  an  ordinary  and  per-  ^^arei 
fona!  covenant,  which  molt  charge  the  heir  only  in  refpecl  in  the  New 
of  aflets,  and  nototherwife,  and  thereupon  the  bill  was  dif-  Riverwater, 
miffed.     Hard.  87.  pi.  5.  Mich.  1656.  Cook  V.  the  Earl  of  ^3w6ete 

Arundel*  '  charged 

with  a  rent 
of  500I.  per  inn.  to  the  crown  in  fee,  and  rool.  per  ann.  to  H.  M.  for  life ;  and  Sir  Hugh,  in 
•bit  agreement  with  $.  bad  covenanted  to  dfiharge  the  x^Jhares  he  had  agreed  to  fell  B.jrom  thofe 
rents.  Decreed  that  the  plaintiff  (hould  enjoy  the  1 4  (hares  difchafged  of  thofe* rents,  and  that 
the  o&er  da  (hares  mou-ld  be  fubje&to  the  plaintiff's  indemnity  therein,  notwithftanding  it  was 
infilled  that  Sir  Hugh's  covenant  to  difcharge  the  14  (hares  of  thofe  rents  was  merely  pcrfonal,  and 
did  not,  nor  could  charge  the  whole  rents  upon  the  aa  (hares.  Chan.  Cafes  212.  Trin.  23  Car.  2. 
Lord  Go'rabury  v.  MiddleXon. 

6.  Covenant  *  to  renew  a  leafe  for  years,  or  lives,  binds  9  Mod-  5*- 
the  land.  Chan.  Cafes  260.  Pafch.  2}  Car.  2.  Tanner  v.  fonPvA£;u 
Florence.  land. 

A.  leaf  S  to 

B.  for  three  years,  and  in  tonf  deration  of  B*s  laying  out  icoA  in  improvements,  covenants  at  the 

end  of  the  term  to  grant  a  new  i:afe  at  the  fame  rent  and  covenants.      .  purchafes  ilie  inheritance. 

'  tJecreed  that  C.  make  good  the  covenant,    a  Vern.  447.  pi   411.  Mich    1903  Richardfon  v. 

Sydenham. 

*  Aad  it  will  Ke  for  affitroe  of  the  term  againft  the  grantee  of  the  reverfion ;  Arg.  Show.  194* 
cites  And.  pi.  148.— —Fin.  R.  aia.  Finch  v.  £.  of  Saliibury,  S.  P. 

Vol.  VI.  Gg  7.  Covenant 
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7.  Covenant  in  general  to  fettle  lands  of  fuch  a  value,  and 
names  none,  this  binds  all  the  lands ;  but  where  a  man  fettles 
fuch  lands  in  particular  for  a  jointure,  and  covenants  that 
tbty  are  of  fuch  a  value,  there  fuch  covenant  binds  the  perfon 
only,  and  not  the  land  ;  per  Mr.  Keck,  counfel ;  and  de- 
creed accordingly*     Vern.  64.  pi.  60.  Mich.  1682.  Girling 
v.  Lee. 
Abr.  Equ.         8.  A.  granted  a  water-courfe  to  5.  and  his  heirs  through  Bh 
Cafcj  *?•     Acre  and  IVh*  Acre,  and  covenanted  for  himfelf,  his  heirs,  and 
w  totidem    ^JFinsi  i0  <l*onfe  the  fame,  and  that  fines  and  recoveries  levied 
verbis.  &c.  of  the  faid  grounds  Jhovld  be,  and  enure  to  confirm  faff,  the 

faid  water-courfe.    Afterwards  a  recovery  was  had,  and  a  deed 
executed,  declaring  the  ufes  as  aforefaid.     The  Court  held, 
that  this  was  a  covenant  running  with  the  land,  and  made  good 
by  the  recovery.     Chan.  Prec.  39,  40.  pi.  41.  Hill.  1 691. 
Holmes  v.  Buckley. 
1  Salk.  198.      <)•  If  tenant  in  fee  grants  a  rent  charge  out  of  lands,  and  co- 
pi.  4.  Brew-  venants  to  pay  it  without  deduction,  for  himfelf  and  bis  heirs y 
Kid  di        you   may  ma^nta'n  covenant   againft  the  grantor  and  his 
s.c?&s. P.  heirs,  but  not  againft  the  affignee,  for  it  is  a  mere  perfonal 
byHoit  Ch.  covenant,  and  cannot  run  with  the  land ;  per  Holt  Ch.  }• 
i'Jthc       ^ord  ^aYm*  ^eP-  322#  Hill.  9  W.  3.  in  Cafe  of  Brewfter  v. 

other  three    Kitchin. 
judges 

thought  that  this  covenant  might  charge  the  land,  being  in  a  nature  of  a  grant,  or  at  leaft  a  decla- 
ration going  along  xuith  the  grant ,  {hewing  in^what  manner  the  thing  granted  (hould  be  taken, 
and  this  being  by  indorfement,  they  reckoned  the  indorsement  as  part  of  the  deed%  and  fo  jud&« 
meat  was  given  for  the  plaintiff.    12  Mod.  171.  in  &  C. 

[  390  ]  10.  Leflee  for  6  years  covenanted  to  dung  and  lime  the  land 
durante  termino.  The  Court  was  of  opinion,  that  this  was  a 
covenant  relating  to  the  land,  and  for  the  advantage  of  the 
reverfion,  and  would  have  gone  to  an  affignee  without  hi* 
being  named  in  the  covenant,  and  attends  upon  the  reverfion, 
and  the  heir  may  bring  an  adtton  upon  it.  10  Mod.  158* 
Fafch.  1 2  Ann.  B.  R.  Sail  v.  Kitchingham. 

(G.  3)    What  a  Contract,  and  what  a  Covenant* 

I.  pONTRACT  made  by  A.  with  20  others,  that  A.  /ball 
^  have  all  the  wool  growing  of  their  ftieep,  or  all  the  fkins 
coming  of  their  beafts  killed,  or  all  the  milk  of  his  cows,  this 
is  not  contract,  but  covenant.    Mo.  174.  pi.  307.  Mich.  25 
•£c  26  Eliz.  Anon. 
PI.  a  Arg.      2.  Covenant  is  when  a  man  covenants  by  deed  to  do,  or 
308.  S.  P.    t]jat  }jt  fa  ifonc  fome  thing ;  as  to  make  a  feoffment  &c.    But 
if  I  covenant  and  grant  with  you,  that  my  black  borfe  Jhall 
henceforward  be  your  borfe,  you  mall  have  no  a&ion  of  cove- 
nant againft  me,  though  I  retain  thehorfe;  for  I  have  not 
covenanted  to  do  any  thing  in  futuro,  nor  that  any  thing 
was  done  in  time  pail.     Finch.  40.  b. 

(H)  What 
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(tt)    What  Perfons  (hall  have  the  Advantage  of 

a  Covenant*     The  Heir* 

[l.  TPHERE  arefome  covenants,  of  which  nonejhall  haQt  ad-  tttfh.  Co- 
*    vantage  but  the  party  or  bis  heirs.     4.2  Ed.  3.  4.]  venant,  pk 

.     ,-     .         ....        „  S.C  &S.P. 

Dy  Tttttp,  and  fo  he  fays  of  fomc  inhabitants  f  tertenants]  of  the  land*  fp  that  every  one  that  hat 
|ne  land  (hall  have  the  covenant. 

[2.  Covenants  of  inheritance  /hall  defend  to  the  heir.]  But  w{,cre 

r       .        e  there  U  an 

alienation  of  the  eltate  to  which  &c.  the  alienee  (hall  have  covenant.  Br*  Covenant  pi.  5.  cites  4* 
&  5-  3* *ten*  Covenant  £l.  5*  cites  4a  E.  3,  3. 

[3,  ^  if  an  abbot  covenants*  and  hath  ufed  time  out  of  mind  Fitzh.  Co- 
lt* Ji"g  tn  the  manor  of  B.  for  him  and  his  jervants,  his  heirs  vtnant, 

Jhall  have  advantage  of  this  covenant,  if  B.  does  not  alien*  p\57'  citci 
dJi  Ed    7    9  1  •  ,      s>.  C.  — 

n*  x,a-  3*  3*  J  Bt.  Cove* 

nant,  pi.  5.  cites  S.  C. 

[4.  [So"]  Tf  an  «£fof  a**/  <rw<?*/  covenant  to  fing  for  the  »  &r,  Cove* 
covenantee,  and  his  heirs  in  fuch  a  chapel,  his  heirs  at  all  nam,  pi.  17* 
times  fhall  have  a  writ  of  covenant  for  the  not  doing  thereof,  g""^  6- 
*  2  H.  4.  6.  b.  adjudged  Co.  5.  Spencer  18.]  faysthatV* 

t      *  feems  i£the 

liord  aliens  his  manor,  the  heir  (hall  not  have  covenant,— ——-Fitzh.  Covenant*  pi.  1*. 
otes&C.  ° 

5»  If  a  man  make  a  covenant  by  deed  to  another  and  his  heirs  If  I  cove- 
to  enfeoff  him  and  his  heirs  of  the  Manor  of  D.  &c.  now  if  he  "J'^j*, 
will  not  do  it,  and  he,  to  whom  the  covenant  is  made,  dies,  heirs  to  con. 
his  heir  fhall  have  a  writ  of  covenant  upon  that  deed.    And  vtyUndto 
alfo  his  affigns  fhall  have  a  writ  of  covenant  where  the  co-   £**"£** 
venant  is  made  to  him  and  his  affigns.     F.  N.  B.  1  +  5.  (C  )     thTfeotf!TC 

.  ment  ihall 

be  to  the  heir  1  for  the  heir  (hall  have  covenant  j  per  Hyde  Ch.  J.  Palm.  558.  Trin.  4.  Car. 

B.  R.  cites  Laughter's  Cafe. S.  P.  And.  55  Hill.  16  Eliz.  in  pi.    3a.  Wootton    r       n       *j 

V.  Cook  S.  P.  and  judgment  for  the  plaintiff;  becaufe  in  the  regifter  is  a  writ  of  L  $9  J 
covenant  for  the  heir  in  the  fame  and  like  cafe,  and  for  that  the  intent  of  the  covenant  is  to  have 
the  inheritance  conveyed  to  the  heir,  which  covenant,  had  it  been  performed,  the  heir  would 
have  advantage  of  whatever  by  the  performance  of  the  covenant  would  have  accrued ;  and  by  the 
fame  reafon  he  (hall  have  the  damages  which  accrue  by  the  non-performance  thereof,  and  there- 
fore, and  becaufe  there  is  privity  enough  between  the  father  and  his  heir  to  convey  the  a&ion, 
Judgment  was  given  as  before. 

6.  If  A.  covenants  with  J.  S.  and  his  heirs  to  make  a  convey- 
ence  to  one  and  hit  heirs,  his  heir  cannot  have  covenant,  be- 
caufe it  is  a  covenant  in  grofs ;  but  otherwife  it  is  where  fuch  co- 
venant is  in  another  conveyance,  and  goes  with  the  efiate.  Palm. 
558.  cites  it  as  faid  by  Jones  J.  Pafch.  4  Car. 

7.  A.  conveyed  land  to  B.  in  fee  and  covenanted  with  him^  his  Vmt.  175. 
heirs  and  ofjtgns>  for  quiet  enjoyment.     B.  was  ejecled,  and  died,  S'rC'f^, 
and  his  executors  brought  a&ion  of  covenant;  refolved  thai  iuehc jul 

Gg  2  the 
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ticcs  that  the  evi&ion  being  of  the  teftator,  he  could  not  have  either 
wL  brought  ^eir  or  aAignee  or  this  land,  but  the  damages  /ball  be  recovered 
by  the  cxc-  by  the  executors  though  not  named  in  the  covenant ;  becaufe  they 
cutor  for  reprefent  the  perfon  of  the  teftator.  2  Lev.  26.  Mich.23  Car.  z. 
S"~    B-  *•  Lucy  v.  L»vjjgton. 

Rep.  103* 

pi.  121.  S.  C.  but  S.  P.  doej  not  appear. 

(I)     [Who    fhall    have   advantage  of  the 

Covenant.] 
The  Affignee. 

[l.  T  F  a  man  leafes  land  to  another  by  indenture,  this  covenant* 
*  in  law,  created  by  the  word  (demife)  fhaU  go  to  the 

affignee  of  the  term,  and  he  fllall  have  advantage  of  it. 

Contra,  Mich.  32  El.] 
f' P"  Tte       2    A#  by  indenture  let  an  houfe  to  T. S„ for  40  years.  The 
sTc'cUed    klP*  covenanted,  with  the  leflbr,  that  he  would  repair  the  boitfe> 
a*  adjudged,  during  the  term;  and  [lefjor  covenanted  that]  if  it  jhould  he  re- 
perGawdy.  patre(i  upon  tfo  vtew  0J  tj,e  lejjror^  ,£,„  tfo  leffiefhould  bold  the  leaf* 

^300?"  during  40  years  after  the  firji  years  ended.  J.  S.  granted  over 
his  term  by  thefe  words,  Totum  interefle  terminum  &  ter- 
minos  quae  tunc  habuit  in  tenementis  illis.  Catlin  held  that 
the  poffibility  of  taking  the  laft  40  years  was  inherent  to  the 
land  and  term,  and  fhould  go  the  affignee,  but  three  other 

iuftices  held,  that  the  words  (totum  terminum  &c.  quae  tuao 
abuit  &c.)  did  not  extend  to  the  poffibility  of  the  future 
term,  but  that  the  afftgnment  was  a  feparation  between  the  firft 
term9  and  the  poffibility  of  the  2d,  and  confequently  determined  % 
for  it  could  not  ftand  in  grofs  divided  from  the  term  to  which 
it  was  firft  annexed.  But  they  all  refolved  that  the  want  of 
the  word  (affigns)  did  not  hinder  the  poffibility;  for  it  was  a  thing 
inherent  wnich  pafled  without  fuch  word,  but  yet  tbey  held 
if  there  had  been  the  word  (affigns)  yet  the  affigns  could  not 
have  taken  the  poffibility*  Mo.  27.  pi.  88.  Pafch.  3  Eli*.  B,  R* 
Skerne's  Cafe. 

3.  Upon  the  words  demife,  grant  &c.  the  affignee  fhall 
have  covenant,  though  but  a  covenant  in  law.  4  Rep.  80. 
b.  Trin.  41  Eliz.  Noakes  Cafe,  al.  Nokes  v.  James. 

4.  Lejfeefor  years  makes  a  leafe  for  part  of  the  term,  the  under* 
lejfee  covenants  not  to  do  fuch  an  ad,  arid  then  lejfee  grants  his 
reverfion*  The  queftion  was,  if  the  covenant  pafled  to  the 
grantee  or  remained  with  the  grantor.     It  was  infijled  that  the 

£  392  ]  words  of  the.  Statute  H*  8.  are  affirmative  only  that  the  grantor 
fhall  have  adion  on  the  covenant,  and  that  this  in  reafon  ought  /a 
imply  a  negative,  that  the  grantor  fhall  not  have  a£Hon  there- 
upon, and  not  to  fubjedt  the  leflee  after  affignment  to  two 
a&ions;  but  to  this  the  Court  delivered  no  opinion,  becaufe 
the  affignment  of  the  reverfion  not  being  pleaded  to  be  by  deed,  it  was 
voidt  notwithfianding  lejfee  bad  attorned,  and  for  this  reafon 

judgment 
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judgment  was  given  for  the  plaintiff,  notwithstanding  what 
elfc  was  alleged.  3  Ley.  154.  Mich.  35  Car.  2.  C.B.  Beely 
v,  Purry. 

(K)     In  what  Cafes  the  Affignee  fhall  have 
Advantage  of  a  Covenant. 

\\.  ^PHERE   are  feme  covenants  that  turns  Jhall  have  ad-  Br.  Cove- 

*    vantage  of  but  the  party  to  tie  covenant,  or  bis  heirs.  D.*nt*  D};* 
42  JLd.  3.  4.]  ritzh# 

Covenant,  pi.  1 7.  cites  S.  C, 

[2.  There  are  yiaw  covenants  which  have  an  inheritance  of 
the  land>  which  (hall  pafs  with  the  land.     42  Ed.  3.  4.] 

[3.  As  if  a  prior  covenants  with  B*  tofing  in  a  chapel  in  his  8r»  Co*e- 
Manor  of  D.  for  him  and  his  fervants  (in  fee,  as  it  feems  to  be  ™"^  spl^5# 
intended)  the  affignee  of  the  manor  fliall  have  covenant  for  a  but  Brooke 
default.    *  42  E.  3.  3.  b.  Co.  5.  Spencer  17.  b.  becaufe  it  is  fry*  tharit 
annexed  to  manor.  \  2  H.  4.  6.  b.J  ,  ,  Setord 

aliens  his 
manor, 'the  heir  (hall  not  have  covenant,  but  in  this  cafe,  the  affignee,  who  was  a  younger  brother 
to  the  heir,  and  had  purchafed  the  manor,  brought  his  aclionas  heir  to  his  grandfather,  who  was 
the  grantor  and  covenantee,  whereupon  the  defendant  pleaded  in  abatement  of  theVrit,  to 
which  the  plaintiff  replied  that  he  is  infeoffed  of  the  manor,  and  fo  is  tertenant,  but  this  point 
was  not  adjudged,  but  it  was  admitted  this  is  a  covenant  which  goes  with  the  land.  ■  Fitzh* 

Covenant,  pi.  17.  cites  S.  C. Thel  Big.  Lib.  1'.  cap.  21.  pi.  3.  cites  Hill.  4a  E.  3.  3.  & 

•  H.  4.  16.  S.  P. —  ■  '  ■     Co.  Litt.  38c.  a.  S.  P.  cites  the  fame  cafes  and  6  H.  4.  1.  Sc  a. 
m     ■    ■      f  Fitzh.  Covenant,  pi.  13.  cites  S.  C  Br.  Covenant,  pi.  17.  cites  S.  C 

[4.  But  if  the  covenant  be  to  fmg  in  the  chapel  of  a  fir  anger,  Ktzh.  Co- 

the  affignee  fhall  not  have  covenant.     2  H.  4.  o.  adjudged.  Ycnant» 
r*          8  •            oi                                            T7Jt>»  pi.  ,3.  dtea 
Co.  5.  spencer  18.]  s.  c. 

Bt.  Cove- 
©ant,  pi.  17.  cites  S.  C.  as  if  the  <h*(>c/u fevered  from  the  manor,  it  feems  that  the  alienee  fhall 
pot  have  covenant,  for  want  of  privity  of  blood.— -Co.  Litt.  385.  a.  S.  P.  and  cites  S.  C 

[5.  Upon  equality  of  partition^  if  one  coparcener  covenants  •  Br.  Cove- 
Jo  acquit  the  other  and  her  heirs  offuit>  the  affignee  of  the  land  nam,  pL  5. 
fliall  have  benefit  of  this  covenant*     *  42  Ed.  3.  3.  b.  Co.  q.  CIU*  £: c- 

Opencer  I5. J  Covenant, 

pi.  17.  cites 
S.  C— — Co.  Litt.  384.  h.  385.  a.  S.  P.  and  eiteaS.  C.  by  Finchden,  5  Rep.  18.  a,  S.  C. 

Cited  by  the  reporter,  and  lays  the  reafos  is,  becaufe  the  acquittal  falls  upon  the  land. 

[6.  If  A*  feifed  of  lands  in  fee  conveys  it  by  deed  indented  to  B.  Cro.c.503. 
mid  covenants  with  B.  his  heirs  and  ajjigns  to  make  any  other  £"s4p"C* 
affurance  upon  requejl,  for  the  better  fettlemeht  of  the  land  agreed  per 
ice.  and  after  5.  conveys  it  to  C  who  conveys  it  to  D*  and  after  Cur.  and 
D.  requires  A.  to  mate  another  ajjurance  according  to  the  cove-  Jffimcnt  ^ 
nant,  and  he  refufes.     D.  fliall  have  an  a&ion  of  covenant  in  ibid.  505. 
this  cafe  againft  A*  by  the  common  law,  as  affignee  to  H.  pi.  7-  *•  c. 
Tr.  14  Car.  B.  R.  between  Midlemore  and  Goodale>  upon  a  [    393  ] 
demurrer  admitted  and  agreed  per  Curiam,  but  judgment  was  J^€*ca£p" 
given  againft  the  plaintiff  for  another  caufe.j  uk^u* 
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a&ion  was  brought  as  affignee  of  aflijpee  of  the  covenantee,  and  (hews  that  the  conveyance  wa# 
made  to  the  plaintiff,  and  Frances  his  wife,  and  to  rhe  heirs  of  the  hufband,  and  that  he  brings 
the  action  alone,  without  naming  his  wife,  who  is  yet  alive,  and  fo  not  good*  whereupon  (abfente 

Bampitop.  U  was  adjudged  for  the  defendant. Jo.  406  pi.  4.  S.  C.  &  S.  P.  held  accordingly* 

— •  By  action  brought  by  the  afiignee  attaches  it  to  in  his  perfon  that  the  covenantee  cannot 
rcleaic  it,  he  being  intcrefted  in  it ;  though  before  any  breach  or  fuit  commenced  a  releafe  by 
him  had  been  a  good  bar  to  the  afiignee  from  bringing  the  aftion.  Cro.  C.  50^.  $.  C.  oer  tou 
Cur»'  S.  C,  3c  S.  P.  cited  Arg.  Styinn.  257. 

7.  None  (hall  have  advantage  of  warranty  real  but  he  who 

Is  ter-tenant ;  contra  of  warranty  perfonal,  as  by  writ  of  cove«r 

pant ;  note  the  diversity,  Br.  Covenant,  pi,  i.  cites  26  H.  8# 

3.  per  Cur. 

T.  tf.  8.  g#  Where  covenant  is  made  to  one  and  his  affgns,  and  where? 

S4  p  ^-      kjfte  for  years  leajes  over  his  term,    the  fecond  leflee,  if  he 

cord'mgiy,    he  oufted,  fhall  have  action  of  covenant  again  ft  the  leflbr, 

if  the  leafe    Thel.  Dig.  18.  Lib,  1,  cap,  31,  f,  4,  cites  p,  N,  B,  Tit* 

pe  made  to    r^.,^™* 

thefirft       Covenant. 

Iclfce  anfl  his  affignee*  with  warranty >f 

9.  Where  a  man  lea/es  land  habendum  to  the  lejfee  and  hU 
ajjignsfor  20  years9  the  afiignee  {hall  have  a 61  ion  of  covenant 
again  ft  the  leflbr,  by  reafon  of  the  word  (afligns)  in  the  deed 
of  the  leafe ;  and  it  was  faid  there,  that  the  affignee  of-  the 
leafe  brought  writ  of  covenant  again  ft  the  leflbr  where  no 
afligns  were  exprefled  in  the  deed.  Hill.  48  E.  3.  and  lay 
well ;  but  this  Cafe  is  not  in  the  Printed  Report,    fif.  Cove* 

.  pant,  pi.  45.  cites  F,  N,  B. 

10.  B.  covenanted,  that  if  R*  pay  4Q0/,  to  him  or  his  affignt 
before  fuch  a  day9  he  would  ft  and  Jet  fed  to  his  ufe  in  fee.  Before 
the  day  B.  infeoffed  one  Iv.  of  the  land,  at  which  day  the  money 
was  tendered  to  W*  Adjudged  that  it  was  due  to  him  as 
afiignee  of  the  land,  and  not  to  B.  who  was  the  covenantor,, 
Cited  by  Coke.  Mo,  243.  pi.  382.  as  14  Eliz.  in  the  Court 
of  Wards,  Randall  v.  Barker, 

Mo.  185.  11.  A  man  made  a  feoffment  in  fee,  referving  rent,  fuit  of 

pl.  331-  court,  and  relief  and  by  the  deed  granted,  that  if  the  feoffee^ 

Givers,"  bis  heirs  and  offigns%  Jhould  be  dijlrained  for  other  fervices  than 
S.  C.  Mich,  are  referred  in  the  deed,  that  {hen  itfhould  be  lawful  for  the' 

a6,Elu-  feoff  e,  his  heirs  and  affigns^  to  diftrain  in  the  Manor  of  D.  and 

held  per !  keep  the  diftrefs  till  he  was  fatisfied  of  fo  much  as  he  had 

Cur.  ac-  fuftained  in  damage  by  the  diftrefs,     The   feoffee  made  9 

cordingly,  feofFment  over.     It  was  refolved,  that  in  fuch  cafe  the  fecond 

defaults  in  feoffee  might  diftrain,  becaufe  it  was  a  covenant  which   ran 

the  avowry  with  the  lands ;  and  if  the  word  (afligns)  had  not  been  inf 

they  gave  yet  tfy  wra>  (heirs)  would  warrant  the  affignee  to  diftrain ;  pe* 

SrgtheCD  reriam  J,     Mo,  179.  pl.  318,  Mich,  24  Eli&.  Anon, 

plaintiff  to 

gave  9  return  of  the  beads, 

1 2.  It  was  refolved,  that  the  affignee  of  an  affignee  flialj  hav$ 

an  a&ion  of  covenant ;  fo  the  executors  of  an  affignee  of  an 

*  affignee ;  Jo  the  affignees  of  the  executors  or  adminiftrators  of  every 

.  pjpgw  9  fox  jdl  tjiefc  are  withiq  the  wojd  afligns,  for  the  fam? 

righe 
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right  which  was  in  the  teftator  or  inteftate  fliall  go  to  his 
executors  or  administrators.     5  Rep.  17.   b.  Pafch.  25  Eliz. 

B.  R.  the  7th  Refolution,  in  Spencer's  Cafe. 

13*  If  a  man  makes  a  Itafe  for  years  by  the  word  ccnceffi,  or 
dimtfiy  which  imply  a  covenant,  if  the  affignee  of  the  leffce  be 
evicled,  bejhall  have  a  writ  of  covenant ;  for  the  leflfee  and  his 
affignee  have  the  annual  profits  of  the  land  which  accrue  for 
the  annual  rent*  2nd  inafmuch  as  the  affignee  applies  his 
labour,  and  employs  his  cod  upon  the  land,  and  is  evided,  [  394  jI 
whereby  he  lofes  all,  it  is  reafon  that  he  fhould  take  as  much 
benefit  of  the  demife  and  grant  as  the  fir  ft  leflee  might,  and 
the  leffor  has  no  other  prejudice  than  what  his  fpecial  con- 
trad  with  the  firft  leflee  had  bound  him  to.  5  Rep.  17.  a. 
Pafch.  25  Eliz.  B.  R,  the  4th  Refolution  in  Spencer's 
Cafe. 

14.  A.  leafed  to  B.  for  years.  B.  covenanted  that  it  ftiould  *Ae,^a#p 
be  lawful  for  A.  his  heirs  and  affigns  to  enter,  and  fee  in  heida«ordl 
what  reparations  the  houfes  were,  and  that  he  and  his  affigns,  iugly,  per 
within  one  month  after  notice,  would  repair.     The  houfes  after-  tot-  Cur» 
wards  fell  into  decay,  and  A,  granted  the  reverfion  over  to 

C.  for  life  *  [in  fee,  who  upon  view  gave  warning.]  C.  as 
affignee  of  A.  brought  covenant ;  it  was  faid  the  aftion  did 
not  lie,  becaufe  the  houfe  became  ruinous  before  his  intereft  in 
the  reverfion  ;  but  Anderfon  and  others  e  contra ;  becaufe 
the  covenant  is,  that  after  notice  he  would  repair,  and  there- 
fore be  the  houfe  ruinous  when  it  will,  and  in  whofe  time 
fpever,  yet  if  he  does  not  repair  upon  notice,  he  breaks 
the  covenant.  Mo.  24.2.  pi.  380.  Mich.  29  Eliz.  Mafcall's 
Cafe* 

15.  A  man  was  pojfejfedfor  the  term  of  6  years  of  a  tavern  in  Mo.  143. 
London,  and  leafed  the  fame  unto  another,  for  3  years,  and  it  £**  38a,f 
-was  covenanted  betwixt  them,  that  during  the  3  years  quoit  bet  Cafe,s!c. 
nunfe,  monthly,  the  Uffee  Jhould  give  an  account  to  the  leffor  of  argued,  but 
the  wine  which  he  fold,  and  fhould  pay  unto  him  for  every  tun  JJ  *?" 
foldfo  much  money;  and  afterwards  the  leffor  granted  the  3 

years'  which  ware  remaining  of  the  6  years  to  another,  and  he  did 
requeit  the  leflee  to  account,  and  he  would  not,  whereupon 
he  brought  an  aftion  of  covenant ;  and  the  defendant  pleaded, 
that  he  had  accounted  to  the  affignee  of  the  3  years,  and 
upon  that  there  was  a  demurrer  joined ;  and  the  better  opinion 
of  the  Court  was,  that  it  was  no  plea,  becaufe  it  was  not  a 
covenant  which  did  go  with  the  land,  or  the  reverfion,  but  was  a 
collateral  thing,  and  did  not  pafs  by  the  affignment  of  tie  3  ytars. 
Godb.  120.  pi.  140.  Hill.  29  Eliz.  B.  R.  Anon. 

16.  Lejfee  for  years  ajftgned  over  his  term  by  deed  to  J.  S.  Cro.E.436, 
and  covenanted  that  J.  S.  and  his  affigns  Jhould  enjoy  the  land  437Vpl'5j! 
during  the  term  without  interruption  of  any.     Afterwards  oseiIz.7 
y.  S.   ajjigned  over  his  term  by  parol,  and  the  affignee  being  dij-  B.  R.  Noke 
turbed  brought  covenant.     Adjudged  that  it  lies,  although  the  £  £ udc"I» 
affigomeut   was   but  by  parol,  becaufe  there  was  privity  b*   '^\iMm 
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•ndFcnncr,  of  eftate.     Mo.  419.   pi.  577.  Hill.  33  Eliau  Awder  vi 

though  it  be 

by  parol)  the  warranty  and  covenant  enfues  it,  and  the  affignee  of  the  eftate  (hall  have  the  benefit 

thereof ;  and  Coke  Attorney  General,  who  was  of  counfefwith  defendant,  faid,  that  the  law  was} 

clearly  fo, S.     .  cited  3  Rep.  63.  a.  as  refolved  accordingly,  Pafch.  59  Eliz.  B.  R.  in  error 

on  a  judgment  in  C.  3.  per  Popham  and  the  whole  Court,  and  upon  conference  had  with  divcra 
other  juitices. 

17.  Where  a  covenant  is  annexed  to  a  things  which  of  its 
nature  cannot  pafs  without  deed  at  firft,  in  fuch  cafe  the  ajpgnee 
ought  to  be  in  by  deed,  otherwife  he  fliall  not  have  advantage 
of  the  covenant ;  but  where  the  covenant  is  not  fo,  but  runs 
with  the  ejlate,  the  affignee  {hall  have  covenant  without  Shew- 
ing any  deed  of  affignment,  Cro.  E.  373.  pi.  21.  and  436 • 
pL  52.  Hill.  37  &  38  Eliz.  B.  R.  Noke  v.  Awder. 

Mo-  41*)*  18.  Affignee  of  a  leafe  by  eftoppel  fhall  not  have  ad- 

Awdlr  v.      vantage  of  any    covenant.     Refolved  by   all    the  Juftices. 

Nokc,  s.c.  Cro.  E.  437.  Mich.  37  &  38  Eliz.  B.  R,  in  Cafe  of  Noka 

&s.F.ao    v-  Awder. 

cordtngly. 

Mo.  57.  ig.  The  affignee  of  the  reversion  of  a  term  fliall  take  ad- 

Sur?s5vM*"  vantage  °^a  covenant  againft  the  lefTee  of  a  term;  as  if  the 
Weftroray,  fecond  leffee  covenants  to  leave  the  poffejfon  peaceably  to  the  lejfor% 
S.  C.  ad-  his  executors  or  affigns,  or  to  leave  the  premiffes  in  good  repair 
judged  ac-    £c    an(j  tnoUgh  it  was  objected  that  the  covenant  was  not 

cordingly.  1    ?  1  »  ^  l«    ■ 

T  *?Q^  ]  °ro*cen  untll tne  term  was  determined,  yet  per  Cur.  tots  ts  a 
—A  cove-  covenant  that  rum  with  the  land,  and  broken  injlantly  with  the 
nantAxtoa    determination  of  the  eftate,  blit  becaufe  he  did  not  aver,  that  be 

^iSanfoftlt  ^a^  *^*  rcverfon  Q*  l^e  time  °f  tb*  graf*t+  it  was  holden  to  be 
determine  an  apparent  fault,  and  for  that  caufe  judgment  was  for  the 
Hon  of  the     defendant.    Cro,  E.  599,  600.  pi,  6.  Hill*  40  Eliz,  B.  R« 

fa£  £L  Maturcs  v«  Weftwood. 

able  poffef- 

fion  to  the  leflbr,  his  executors,  adminiflrators  or  affigns,  11  a  covenant  annexed  to  the  eftate, 
and  runs  with  the  land,  and  therefore  the  affignee  fliall  have  advantage  over  it ;  per  Gawdy  J. 
but  Fenner  jt  e  contra,  for  that  the  eftate  is  determined,  and  fo  no  reverfion,  and  fo  defendant 
now  it  but  tenant  at  fiuferance.    Gouldfb.  1 76,  Matures  v,  Weftwood. 

20.  A,  feifed  of  lands  in  fee  made  a  leapt  for  life,  the  rv- 
mainder  for  life  rendering  rent,  and  after  acknowledged  a  ftatute, 
end  afterwards  bargained  and  fold  the  reverjion,  and  covenanted 
with  the  bargainee,  his  heirs  and  ajjfgns,  that  it  Jbould  be  dif 
charged  within  two  years  of  alljlatutes  and  incumbrances,  except- 
ing the  eftates  for  life ;  thejlatute  is  extended,  and  thereupon  the 
rent  and  reverfion  is  extended*,  the  bargainee  grants  the  rever- 
fion  to  the  plaintiff  who  brought  covenant;  refolved  becaufe 
the  covenant  was  broken  before  the  plaintiff's  purchafe,  that 
the  adlion  was  not  maintainable  by  him  againft  the  de- 
fendant. Cro,  E.  863.  pi.  40.  Mich,  43  &  44  Eliz,  Lewes 
v.  Ridge. 

21.  If  leffee  covenants  to  do  any  thing  upon  the  land,    as  to 
9              build  or  repair  a  houfe,  there  a  covenant  will  lie  for  the  af- 
fignee by  the  common  law  ;  but  if  it  do  not  by  the  common 

law, 


law,  yet  it  is  clear  that  it  will  lie  by  the  Statute  32  H.  8. 
Jiefolved,  Ow,  151,  Mich*  8  Jac.  in  Cafe  of  Alfo  v.  Hen- 
ring. 

22 .  If  leffee  for  years  covenants  to  repair  and fuftatn  the  houfee 
Ut  as  good  flight  as  thy*  were  at  tbt  time  of  the  leafs  made;  ami 
qfnnyardsy  the  leffee  affigns  over  hu  term,  and  the  ieffir  bis. 
reverfion ;  the  aflignee  of  the  reVerfion  {hall  maintain  an  ac- 
tion of  covenant  for  the  breach  qf  the  covenants  againft  the 
firft  leffee ;  per  Doderidge  J.  and  Mountague  Ch.  J,  againft 
the  opinion  of  Haughton  J*  Godb.  270.  271.  pi.  37$.  Hill* 
15  Jac.  B.  R.  Anon. 

23.  In  debt  for  rent,  and  (hewed  that  B.  by  indenture  leafed  >.  24a, 
tp  J.  S.  for  200  years  rendering  rent  at  Michaelmas,  and  after-  TcJrPcfc£* 
wards  conveyed  the  reverfion  to  the  plaintiff,  who  for  rent  behind  lnd  fam*  * 
brought  the  aft  ion  againft  the  affi^nee  of  J.  S,  who  confeffed  the  to  be  S.  C. 
leafe,  bwlfaid,  that  J?,  covenanted  for  him,  bis  heir*  ana  ajfigns*  iboughh^ 
with  J.  S.  bis  executors  and  affigns,  that  if  he  be  difiurbtd  for  differently 
refpite  of  homage,  or  be  forced  to  pa%  any  charge,  or  ijfues  lo/l,  ftatcd,  and 
that  be  fhould  retain  fo  much  of  his  rent,  as  he  fhould  be  en-  [J^^1 
forced  to  pay;  and,  that  by  fore?  of  a  writ  ifluing  out  of  the  ij  the  charge 
Exchequer  for  refpite  of  homage  and  iflues  loft,  io  much  was  was  lawM, 
levied  by  the  flieriff,  which  he  hath  retained  of  his  faid  rent,  ^"J^ 
Refolved,  that  the  aflignee  fhall  have  benefit  of  the  covenant,  might  maia 
both  by  the  common  law  and  by  thfe  btatute  32  H.  8.  for  his  rent, 
that  it  was  a  covenant  which  did  run  with  the  land;  and  at  the  anf  Jlc   u 
common  law  he  might  have  taken  advantage  to  retain  the  rent  piCad  iTfn 
referved  upon  the  leafe,  for  it  may  be  appointed  to  ceafe  at  the  oar  of  the 
will  of  the  parties.    Cro.  C.  137.  pi.  1 1.  Mich.  4  Car.  B.  R.  ?6bon'  but 

■n      1  ur    i_  «J/     r  t  it  appearing 

Bayly  v.  Hughes.  that[hc    6 

charge  for 
Tcfpite  of  homage  was  not  good,  and  the  covenant  did  not  extend  in  law  but  to  a  legal  charge, 
therefore  judgment  wa»  given  for  the  defendant ;  but  Jays,  that  Crooke  laid  nothing,  but  feemed 
to  be  e  contra. 

24.  A.  leafed  land  to  J.  S.  for  21  years  referving  a  rent,  and  * 
Kiewife  a  grofs  jum  by  way  of  fine  payable  after  the  death  of 
W.  R.  provijo  that  for  default  of  payment  A.  might  re  enter,  A. 
levied  a  fine  and  ajfigned  the  reverfion  to  B*  adjudged,  that  this 
cafe  is  not  within  the  Statute  32  H.  8.  and  the  condition  of 
entry  not  transferred  over  by  transferring  over  the  reverfion ; 

for  a  man  cannot  by  his  own  aft  divide  a  condition  which  r    306  1 

foes  indeftrudlion  of  an  eftate.     Sty.  316,  317.  Hill.  1651. 
i.  R.  Deking  v.  Latham, 

25.  As  aflignee  of  leflee  fhall  be  charged  in  covenant  for  Sid.  157. 
repairs  (though  the  aflignees  are  not  named  in  the  covenant)  P**  8«  KlU 
in  refpe6k  of  his  having  the  ppfleflion  according  to  5  Rep.  colnpton. 
Spencer's  Cafe,  fo  the  aflignee  of  the  reverfion  Jhall  have  aft  ion  s.  C.  ad- 
af  covenant  for  default  of  repairs  in  refpedf  of  his  having  the  re-  judged. 
verfion,  though  aflignees  are  not  named  in  the  covenant;  arg.  to 

which  all  the  Court  agreed.     Lev.  109.  Mich,    14  Car.  2* 
Bt  R*  in  Cafe  of  Kitchen  v,  Buckley, 

26.  Covenant 


Mt 
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•  Show.  26.  Covenant  by  B.  hn  affignee  of  a  reverfion  againfl  At.  and 

s%Padiof.  N.  two  UJfees,  upon  a  lcafe  for  years,  rendering  70/.  per  ann. 
a^nr,  rent,  which  they  for  themfelves,  end  for  their  executors,  admbti- 

tors  and  ajigns,  covenanted  to  pay  to  the  leffor^  his  heirs  or  ajfigns9 
acording  to  the  reservation;  2nd  for  rent  arrears  and  incurred 
after  the  afjignment,  B.  brings  covenant.  M.  Nil  dicit  N.  the 
1  other  defendant  pleaded  in  bar9  that  before  the  afjignment  to  tbo 
plaintiff  be  by  the  confent  of  the  leffory  releajed  to  M.  and  that  tbo 
hffor  accepted  him  as  bis  file  tenant, 1  and  that  he  paid  the  rent  to 
htm,  which  the  hffor  accepted  as  of  his  tenant ;  and  upon  demurrer 
it  was  objedted,  that  the  covenant  enfuing  the  rent,  a  dif- 
charge  of  the  rent  is  a  difcharge  of  the  covenant.  But  on 
the  other  fide  was  cited  the  Cafe  of  Brett  and  Cumberland, 
that  no  ad  of  the  leflee  can  difcharge  himfelf,  or  his  execu- 
tors of  a  fpecial  covenant,  of  which  alfo  the  affignee  of  the 
reverfion  (hall  have  benefit  by  the  Statute  32  H.  8.  and  judg- 
ment for  the  plaintiff  accordingly.  2  Jo,  144.  Pafch.  33  Can  2. 
B.  R.  Afhurft  v.  Mingy. 

(K.  2)  Who  fhall  take  Advantage  of  a  Cove- 
nant. Perfons  coming  in  by  A€t  in  Law,  or 
not  named. 

I.  JfXECUTORS  JhaU  have  a  writ  of  covenant  of  a  covenant 
*—*  made  unto  their  te/iatorsfor  atferfonal  thing*  And  it  ap- 
pears by  the  regifter  he  may  (ue  a  plaint  of  covenant  in  the 
county,  or  in  the  hundred-court  &c.  and  that  he  fhall  have 
a  record&re  to  the  fherifF  for  to  remove  the  fame  out  of  the 
county  into  C.  B.  as  it  fhall  -  be  done  in  a  replevin  fued 
there  ;  and  if  the  plaint  of  covenant  be  fued  in  the  hundred, 
or  in  other  court  of  other  lord,  he  fhall  have  an  accedas  ad 
curiam  dire&ed  unto  the  fheriff  to  remove  the  plaint  into  C.B. 
F.  N.  B.  (D). 

2.  If  a  man  demife  or  grant  to  a  woman  for  years,  and  the 
hffor  covenants  with  the  leflee  to  repair  the  houfes  during  tho 
term,  the  feme  takes  bufband  and  dies,  the  baron  fhall  have  an 
a&ion  of  covenant  as  well  upon  the  covenant  in  law  upon 
thefe  words,  demife  or  grant,  as  upon  the  exprefs  covenant* 
5  Rep.  17.  a.  per  Cur.  Pafch.  25  Eli*.  B,  R.  in  the  5th  Re- 
Solution  in  Spencer's  Cafe* 

3.  So  it  is  of  a  tenant  byflatuto  merchant,  or  flatute fiaple,  or 
elegit  of  a  termy  and  he  to  whom  a  leafe  for  years  is  fold  by  force 
of  an  execution,  fhall  have  an  a&ion  of  covenant  in  fuch  cafe, 
as  a  thing  annexed  to  the  land,  although  that  they  come  to 
the  term  by  aft  in  law.  5  Rep,  17,  a,  per  Cur.  Pafch.  25 
Eliz.  JB.  R.  in  the  5th  Refolution  in  Spencer's  Cafe. 

4.  As  if  a  man  grant  to  a  hffeefor  years  that  hejhall  have  fa 
much  eftovers  as  will  ferve  to  repair  his  houfe,  or  that  lit  JhaU 
burn  viitbin  bis  houfe,  this  is  appurtenant  tOj  and  fhall  run  with 

the 
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the  land  into  whofe  hand  foever  that  the  lands  (hall  come* 
5  Rep.  17.  a*  b.  per  Cur,  *obiter.  Pafch.  25  Eliz.  B«R.  in 
&e  5th  Refolution  in  Spencer's  Cafe. 

5.  leffee  Covenanted  with  the  lefibr,  hit  executors  and  ad-  -ft Lev.  t$> 
miniflrators,  to  repair,  and  leave  in  repair,  at  the  end  of  the  ^me  Te&* 
term.     In  covenant  brought  by  the  heir  it  was  objected,  that  nuance  of 
it  lay  not  for  him;  hut  it  was  aniwered,  that  it  is  a  covenant  rent;  Sa- 
running  with  tbt  land,  and  ftiall  go  to  the  heir  though  not  cncJeral 
named.     Befides,  it  appears  that  the  intent  was,  that  it  Jhouid*'   f°*"^ 
continue  after  the  death  of  the  leffor,  it  being  with  him,  his 

f  executors  and  adminiurators,  and  therefore  fliali  not  de- 
termine by  his  depth,  upop  which  judgment  was  given  in  the 
Exchequer  for  the  plaintiff.  2  Lev.  92.  Mich*  25  Car.  2. 
B.  R.  Lougher  v.  Williams* 

6.  Cefty  que  ufe  of  a  rent-charge  executed  by  the  ftatute  can-  Mod.  *3*. 
Bot  bring  a&ion  upon  a  collateral  covenant,  for  that  remains  P1*  *••  ^ 
with  the  feoffee  &c.  though  cefty  que  ufe  may  diftrain  as  in-  Herkv. 
eident  to  the  eftate  to  be  executed  in  him.     2  Mod.  138.  Cooke  S.C 
Mich.  28  Car.  2.  C.  B.  Cooke  v.  Herle.  adjudged. 

7.  But  of  covenants  running  with  the  land  he  may  take 
advantage;  Arg.  3  Le.  225.  in  the  Cafe  of  Scott  v. 
Scott  (ays  the  Statute  32  H.  8*  has  been  fo  expounded 
before. 

8.  A  hijhep  granted  a  leafe  to  J.  S.  who  covenanted  with  the  3  salk.  I0^ 
lijhop  and  his  fucceffor s,  to  repair  and  leave  repaired  at  the  end  pi-  *o.s.  rT 
of  the  term  ;  the  bifhop  died,  and  the  leafe  expired  m  his  fuc-  a*  tothc^u 
cejfor's  time,  and  the  repairs  not  done  ;  the  fucceffor  died,  and  the  the  bifhop 
executor  of  the  fucceffor  brought  aftion  of  covenant,  and  by  whom 
adjudged  that  it  lay  for  him,   2  Vent.  56.  Trin.  1  W.  &  M.  the  ,eaf<: 
in  C.  B.  Morley  v,  Polhill,  ^  and  ad. ' 

judged  the  a&on  well  brought  by  them. 

$.  Leffor  covenatedto  renew  the  leafe  at  the  requefl  of  the  leffee 
within  the  term.  The  leffee  died  within  the  term,  having 
laid  out  a  confiderable  fum  of  money  in  improving  the  pre- 
jnifles,  and  the  executors  of  leffee  requeued  a  new  leafe  within 
the  term.  It  was  obje&ed  that  the  executors  might  be  in- 
folvent  perfons,  and  \o  the  leffor  in  danger  of  lofing  his  rent. 
Lord  C.  Macclesfield  faid,  that  the  meaning  of  this  covenant 
was,  that  the  leffee  might  be  reimburfed  what  he  had  laid 
out  in  improvements,  and  therefore  immaterial  whether  the 
Jeflee  or  hi?  executors  require  the  renewal;  and  that  there  is 
to  be  a  claufe  of  re-entry  in  the  leafe,  and  the  value  of  the 
premiffes  being  doubled  by  the  improvements  of  the  original  leffee, 
fuch  claufe  will  fee u re  the  landlord  againft  any  infolvency  of 
the  tenant,  and  therefore  ordered  defendant,  the  leffor,  to  pay 
tofts  in  this  Court,  and  at  law  for  an  ejeftment  brought  againft 
the  plaintiff^  and  in  which  he  had  recovered  judgment* 
9  Wnis's,  Rep.  196.  Mich,  1723.  Hyde  v,  Skinner. 
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(K.  3)  Who  fliall  take  Advantage  of  a  Covenant* 

and  againft  whom* 
By  Statute  32  H.  8.  cap.  34. 


Refolutioxu 
aud 


rtutioni  i:  32  H,  8.  JT/'HEREAS  diverfe  had  leafed  manors  t£c* 
judg-  cap.  34.  ^^  and  other  hireditamtnts  for  life  or  lives,  or 
institute  J**™  h  writing*  containing  certain  conditions,  covenants*  and 
3*  H.  8.  agreements^  as  well  on  the  part  of  the  leffees  and  grantees*  their 
ap-  34-  .  executors  and  affigns,  as  on  the  part  of  the  lejfors  and  grantor** 
^\J^tkeirbeirsandJucceJors. 

tuteis  gene-  And  whereas  by  the  common  lawy  no  fir  anger  to  any  conditioner 
rsd,  viz.  that  covenant  could  take  advantage'  thereof  by  reafin  whereof  all  grantees 
f  $08**7  °f  rtuerji°n*y  a*d  oil  grantees  and  patentees  of  the  king  of  abbey* 
ofthertvir-  ^n^h  t^d  have  no  entry  or  aclionfor  any  breach  &c. 
jhm  of  every  It  is  enaded,  that  all  per  fans,  bodies  politick,  their  heirs,  fue- 
common  per-  ceffors,  and  cfjigns  which  have  or  Jball  have  any  grant  of  ourfaid 
as  of  the  hrd  the  king,  ofanylordjbip&c*  rents,  tithes,  portions,  or  other 
kingjkatl  hereditaments,  or  any  reverfion  thereof  which  belonged  to  the  mo* 
take  advan-  ^fleries  Wr.  or  which  belonged  to  any  other  per/on  bfc.  and  a/fa 
diuons.  "  t0  QH  other  perf on s  being  grantees  or  offignees  to  or  by  our  J aid 
a.  The  lord  the  king,  or  to  or  by  any  other  perfon  or  perfons,  and  the  heirs, 
T^d^  CXm  **ecut9rs,fucceffors,  and  affigns  of  every  oftbemjhall  and  may  have 
grants  made  like  advantage  by  entry  for  non-payment  of  rent,  or  for  doing  wa/ta 
eytAcfuecef-  &  other  forfeiture,  and  the  fame  ^remedy  by  aclion  only  for  not 
cejforsoftke  performing  0fhir  conditions,  covenants,  and  agreements  contained 

Although  *.       1     /•  •  j  1     /«  .    A    V     1  /r  j  .l  • 

the  king  be   tn  the  Jatd  leafes,  againft  the  lejfees  and  grantees,  tbetr  execntors, 

only  named  adminijlrators  and  affigns,  as  the  lejfors  and  grantors,  their  heirs 

toQ.  mere  *r  fucceJ°rs  ought,  Jbouldy  or  might  have  bad  at  any  time  or 

theftatute     times  &C. 

fpeaks  of 

leffees  %  that  the  lame  does  net  extend  to  gifts  in  UiL 

4.  Where  the  ftatute  fpeaks  of  grantees  and  ajfigntcs  of  the  reverfion  an  nffignte  of  part  of  the 
Jtatt  oj  reverfion  may  take  advantage  of  the  condition.  As  if  Itttcc  (or  life  be  &c.  and  the  rever- 
sion is  granted  for  life  Sec.  So  if  YefTee  for  years  Ac.  be,  and  the  reverfion  is  granted  for  years, 
the  grantee  for  years  (hall  take  benefit  of  the  condition  in  refpeft  of  the  word  (executors)  in. 
the  adb 

5.  A  grantee  of  part  of  the  reverfion  (hall  not  take  advantage  of  the  condition.  As  //"the  leaf* 
be  of  three  acres  refervmg  a  rent  upon  condition,  and  the  reverfion  is  granted  of  two  acres,  the 
rent  (hall  be  apportioned  by  the  act  of  the  parties,  hut  the  condition  it  deftroyed,  for  that  it  it 
entire  and  againft  common  right. 

6.  In  the  King's  Cafe,  the  condition  in  that  cafe  is  not  dejlroyed,  hut  remains  fill  in  the  hing. 

7.  By  acl  in  law  a  condition  may  he  apportioned  in  the  cafe  of  a  common  perfon ;  as  if  a  leafe  for  years 
be  made  of  two  acres,  one  of  the  nature  of  Borough  Englifh,  the  other  at  the  common  law,  and 
the  kffor  having  iffuc  two  fons,  dies ;  each  of  tbem  (hall  enter  for  the  condition  broken,  and  a 
condition  may  be  apportioned  by  the  ad  and  wrong  of  the  leftee. 

8  If  a  leafe  for  life  be  made  referring  a  rent  upon  condition  (3c.  and  the  leffor  levies  a  fine  of 
tiie  reverfion,  he  is  grantee  or  afijgnee  of  the  reverfion,  but  without  attornment  he  (hall  not  taka 
advantage  of  the  condition ;  for  the  makers  of  the  itatute  intended  to  have  all  neceflary  incidents] 
obferved,  othcrwife  it  might  be  roifchievous  to  the  leffce. 

o.  There  is  a  diverfity  between  a  condition  that  is  compuffory,  and  a  power  of  revocation  that  it 
Voluntary ;  for  a  man  that  has  power  of  revocation,  may  by  his  own  a&  extinguifh  his  power  of 
revocation  in  part,  as  by  levying  of  a  fine  of  part,  and  yet  the  power  (hall  remain  for  the  refidue, 
Becaufe  it  is  in  nature  of  a  limitation,  and  not  of  a  condition ;  and  io  it  was  refolvcd  in  the  £a  r  l 
or  Sh*Iwsbv*y's  Case.    Pyer^o, 

io.  If 


10.  If  thtlejfor  bargains  anoffelh  the  reverfion  by  deed  indented  and  inroUed,  the  bargainee  ia  not 
en  le  per  by  the  bargainor,  and  yet  he  is  an  aflignee  within  the*  ftatute.  So  if  the  lejfor  grants  the 
reverfion  in  fee  to  the  ufeof A  and  kis  heirs.  A.ua  Sufficient  aflignee  withm'thc^acute  »  becaufe 
be  conies  in  by  the  act  aad  limitation  of  the  party,  albeit  he  is  ia  the  poll,  and  the  word*  of  the 
ftatute  bo  to  or  by,  and  they  are  aflignees  to  him,  though  they  are  not  by  him.  But  fuch  at  come 
in  merely  by  an  ad  in  law,  as  the  lord  of  the  villein,  the  lord  by  efcheat,  the  lord  that  enters  or 
claims  for  mortmain  or  the  like,  (hall  not  take  benefit  of  this  ftatute. 

ii.  If  the  lijfor,  in  the  cafe  before,  bargains  and  Jills  fkt  reverfion  by  deed  indented  and  inrolled, 
or  if  the  leflbr  makes  a  feoffment  in  fee,  and  the  lejte  re-enters,  the  grantee  or  feoffee  (hell  not  take 
any  advantage  of  any  condition  without  making  notice  to  the  lejfte. 

it.  Albeit  the  whole  words  of  the  ftatute  be,  for  non-payment  of  rent,  or  for  doing  of  wafte, 
or  other  forfeiture,  yet  the  grantees  or  aflignees  fhatl  not  take  benefit  of  every  forfeiture  by  force 
of  a  condition,  but  only  of  fath  conditions  as  either  are  incident  to  the  reverfion,  as  rent,  or  for  the 
benefit  oflhejkaU,  as  for  not  dang  ofeoajte,  for  keeping  tha  houfes  in  reparations,  for  making  of 
fences,  fcowering  of  ditches,  for  preferring  of  woods,  or  fuch  like,  and  not  for  the  payment  of 
Any  fan  in  grofs,  delivery  of  corn,  wood,  or  the  like,  fo  as  (other forfeiture)  (hall  be  taken  as  other 
forfeitures,  like  to  thofc  examples  which  were  there  put,  viz.  of  payment  of  rest,  and  not  doing 
of  walte,  which  are  for  the  benefit  of  the  reverfion.  Co.  Litt.  215.  a.  b. 

This  act,  extends  not  to  grants  of  efiates  in  fee  or  in  tail,  but  only  to  Ieafes  for  life  or  yean. 
Cro.  E.  863.  pi.  40.  Mich.  4a  &  43  £uz.  C  B.  Lewis  v.  Ridge*  ■  ■  ■  ■  Extends  not  to  a  nomine 
pcenee.    Co.  Litt.  16a.  b. 

2*  If  leffee  for  years  of  20  acres  grants  his  Inter  eft  of  10  acres, 
this  was  apportionment  at  common  lawy  and  the  leflbr  {hall 
h&ve  feveral  avowries  and  feveral  aft  ions  of  debt ;  for  in  this 
cafe  no  mefnalty  was  created  as  was  at  common  law,  but  very 
lord  and  very  tenant,  and  for  this  mifchief  the  ftatute  was  [  399  3 
made  ;  for  if  the  tenant  before  the  ftatute  ha3  made  a  feoff- 
ment of  divers  parcels,  to  hold  by  an  halfpenny  or  fuch 
little  thing,  then  the  lord  Jhould  know  the  ward  but  of  this 
moiety  &c*  Per  Plowden.  Mo.  93.pl.  230.  Pafcb.  i2Eliz. 
Anon. 

3.  A  leafe  was  made  for  30  years,  and  leflbr  covenanted  to 
repair  the  houfe,  and  to  do  other  things.     The  Ujfee  granted 

-parcel  of  the  term  for  ten  years ;  it  was  holden  that  bis  grantee 
Jbould  not  have  an  aclion  of  covenant %  by  the  Statute  of  32  H.  &• 
of  Conditionst  for  he  is  not  tenant  to  the  firjl  Ufjor  ;  but  if  leflbr 
grants  his  reverfion  for  years,  his  grantee  fhall  have  cove- 
nant or  benefit  of  condition  with  which  the  leflee  is  charged, 
for  he  is  an  aflignee  within  the  ftatute,  becaufe  the  leflee 
holds  of  him;  per  Plowden,  Nichols,  and  Chambers,  but 
Ipefley  e  contra  ftrongly.  Mo.  93.  pi.  230.  Pafch;  12  Eliz« 
Anon. 

4.  A  leafe  of  three  motors,  rendering  for  one*  6I#  for  another  Mo.  97,08; 
5I.  for  the  third  iol.  with  condition  of  re  entry  for  non-pay-  pi.  *4*« 
ment,  the  lejfor  granted  the  reverfion  of  one  meffuagey  and  the  ^J^^ 
lejfte  attorned;  after  the  lejfor  bargained  and  foid  the  reverfion  of  s.  p.  held 
all  and  the  leffee  attorned,  and  rent  in  one  manor  is  behind,  according- 
It  feemed  to  feveral  that  the  bargainee  of  the  reverfion  is  jT»  *°*  . 
aided  by  the  words  (to  or  by  the  leflbr  &c.)  for  this  is.  the  s.  Ci— - 
intent  of  the  law  &c.  and  within  Statute  32  H.  8.  to  take  The  Court 
advantage  of  a  condition  ;  they  all  but  Mounfon,  held  that  ^^Sj* 
the  aflignee  ought  to  be  of  the  entire  reverfion,  as  it  was  in  *fpaf?0fm 
the  leflbr  himfelf,  and  not  of  part  of  the  reverfion,  nor  the  reverfion 
grant  of  it  of  let's  eft  ate  than  was  in  the  leflbr  himfelf  at  the-™3?  uko 
time  of  the  making  the  condition,  and  upon  that  adjudged  of  ithe^oL 

not}  ditton  or 
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covenant,^  Hot,;  and  holden  that  the  reverfion  within  32  H.  8*  ought 
that  kekatk  toibc  expe&ant  upon  a  term  or  frank  tenement)  and  not  upon 
££#£  tail.  Dy.  308.  b.  309.  a,  pL  75.  Pafch.  14  Eliz.  Winter's 
tUthtktif  Cafe. 

demifed. 

And  C  oke  Ch.  J.  faid,  that  the  opinion  of  Mounfon  14  Eliz.  309.  a,  wu  good  law.  Ow.  i5§« 
Mich.  8  Jac.  in  Cafe  of  Alfo  v.  Hemming.  Godb.  161.  in  pL  297.  Warburton  J.  cited  D« . 
109.  Winter's  Cafe,  that  he  that  bring*  action  upon  the  ftatute,  ought  to  have  the  whole  rever- 
fion. But  Coke  Ch.  J  and  Fofter  faid,  that  he  need  not;  for  it  had  been  adjudged,  that  if  the 
reverfion  be  granted  in  tail,  the  grantee  (hall  take  advantage  of  this  ftatute,  and  {hall  enter  for  the 
condition  broken.  -  S.  C.  cited  x  fiulft  282.  and  Coke  Ch.  J.  faidt  it  is  as  common  as  may  be, 
that  an  aflignee  of  a  reverfion  for  part  wall  have  benefit  of  a  covenant,  and  that  fo  it  is  in  the  Cafe 
•f  Hill  v.  Grange,  in  PL  C, 

5;  If  tenant  for  life  be  difleifed  and  reverfioner  confirms  tht 
tjlate  of  diffeifor,  and  the  tenant  for  life  re-enters,  the.difleifor 
is  now  an  aflignee,  but  otherwife  it  is,  if  reverfioner  reUafes 
to  difleifor.  Per  Manwood.  4.  Le.  29.  in  Cafe  of  Lee  v« 
Arnold. 

6.  A*  feifed  of  copyhold  lands >  part  Borough  Englijh  and  part 
at  common  law,  by  licence  of  the  lord  leafes  them  on  condition  and 
dies  within  the  term,  leaving  two  fons;  the  youngefl  pur  chafes 
the  reverfion  of  the  lands  at  common  law  of  the  eldeft,  for 
the  one  part,  as  heir  in  Borough  Englifh,  and  of  the  other, 
as  aflignee  of  his  elder  brother,  he  mall  take  advantage  or 
the  condition*  Mo.  113,  114.  pi.  254.  Pafch.  20  Eliz. 
Anon. 

7.  dffignee  of  an  afftgnee  (hall  have  adtion  of  covenant ;  re- 
folved.  5  Rep.  17.  b.  Pafch.  25  Eliz.  B.  R.  the  7th  Refa- 
ction in  Spencer's  Cafe. 

8.  So  of  the  executors  of  the  afftgnee  of  the  afftgnee.     Ibid. 

9.  So  of  the  executors  or  adminifirators  of  every  afftgnee;  for 
all  are  comprized  within  the  word  (aflignee),  becaufe  the  fame 
right  which  was  in  the  teflator  or  inteftate  fhall  go  to  his  ex- 
ecutors or  adminifirators.     Ibid. 

f  400  ]  10.  This  aft  extends  to  covenants  which  concern  the 
Covenant  in  thing  demifed,   but  not  to  collateral  covenants,   cited  as  re- 

£«*-  folved*    5  RcP*  l8*  a-  Pafch*  asEK*.'B.  R.  in  Spencer's 

new  the         v*aie» 
term  on 

payment  of  xol.  lies  againft  the  aflignee  of  the  reverGon.  And.  St.  pi  14S.  rSfch.  is  Eli*. 
Ifteed  v.  Stonely.< — —But  a  covenant  by  leflbr  to  repair  a  bridge  on  land  not  in  the  ltafe9  will  not 
bind  the  grantee  of  the  reverfion ;  and  if  fuch  covenant  was  by  the  leffee,  the  grantee  of  the  rever- 
fion (hall  not  take  advantage  of  them.  Arg.  And.  82. So  a  covenant  by  leffee  of  a  houfe  for 

three  years  to  account  and  pay  for  every  tun  of  wine  fold  in  the  houfe  fo  much  is  collateral  and  goes* 
npt  with  the  land,  or  the  reverfion  by  a^nm.^  of  the  three  years.  Godb.  tao.  pl«  140.  Hill* 
a  9  Eli*,  B.  R.  Anon. 

• 

4L«-  34-  11.  A.  feifed  of  a  manor  leafed  the  fame  for  years  render- 
In  toodem*  *n£  rent  Wlt^  c*aufe  of  re-entry ;  A.  levies  a  fine  fur  conufance 
ferbis.  de  droit  to  the  ufe  of  himfelf  and  his  heirs.  The  rent  being 
demanded,  is  behind.  The  queftion  was,  whether  the  ccnu* 
for  be  an  afftgnee  within  the  Statute  32  H.  8.  34.  Manwood 
thought  that  being  cefiy  que  ufef  who  is  in  by  aft  in  law%  he 
might  avow  and  re-enter  without  attornment,  for  that  he  is  in 

by 
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T>y  the  Statute  27  H.  8.  But  that  if  the  right  had  been  in  the 
tonufee  and  he  had  died  without  heir,  that  the  lord  by  efchtat  might 
avow,  though  the  conufee  himfelf  could  not.  Harper  J.  held, 
that  the  heir  might  avow  and  re-enter  without  attornment. 
Dyer  J.  held,  that  conufor  cannot  enter  or  avow  hefore  at- 
tornment, and  is  not  affignee  within  the  ftatute.  %  3  Le.  103, 
104.  pi.  152.  Pafch.  26  Eliz.  C.  B.  Anon. 

12*  He  who  is  in  by  a  common  recovery  is  not  an  affignee, 
though  the  recovery  was  to  his  ufe,  for  the  writ  dtfaffirms  his 
poffeffion*  PerMounfonJ.  4L.C  29.  pi.  8  2.  Mich.  27  Eliz. 
C»  B.  in  Cafe  of  Lee  v.  Arnold.  / 

13.  He  who  hath  a  reverjion  by  limitation  of  anufe  or  by  a  ?V  report 
common  recovery?*  though  he  be  in  en  le  poft,  yet  he  fliall  take  *£nb** 
advantage  of  the  condition  as  an  affignee  within  the  32  H.  8.  Serjeant 
But  the  lord  that  comes  to  a  villein*  s  land%  or  a  lord  by  ef  cheat y  Mayaairf* 
cannot  take  advantage  of  fuch  condition;  for  they  come  to  *JJ^^^ 
iand  by  reafon  of  their  feignory,  which  is  a  title  paramount.  waanofoA 
3  Rep.  62.  b.  per  Cur.  Mich.  37  &  38  Eliz.  C  B.  in  Lin-  refoiution. 
coin  College's  Cafe.  £**£• 

193*  the 
Court  faid,  that  the  report  in  Lincoln  College's  Cafe,  whether  there  was  any  refolutioa  in  tfc* 

cafe  or  not,  if  founded  on  fo  good  reafon,  that  conveyances  fince  have  gone  according  to  it. 

14.  A  leafe  for  years  was  made  to  Am  rendering  rent,  with  a  Cro.E.8o$, 
tlaufe  of  re-entry  for  non-payment ;  the  reverjion  was  granted  ^6m  ^m 

to  C.  who  levied  a  fine  thereof  to  B.  who  before  any  attornment ibid/ 

granted  the  faid  reverjion  to  C.  his  fon  and  heir,  to  whom  A.  *3»«  Pl-  ** 
attorned;  the  rent  was  in  arrear  and  C.  entered  5  refolved,  counted 
that  the  entry  was  lawful  by  virtue  of  the  Statute  32  H.  8.  accordiaglf 
of  Conditions ;  for  though  the  ftatute  is  general,  viz.  (other  andrefoived 
perfons  being  grantees  or  affignees,  fliall  have  like  advantages  -^j*)^ 
&c.)    Grantee  or  affignee  by  fine  (hall  nof  take  advantage  ibr^hede- 
without  attornment;  for  when  a  ftatute  fpeaks  of  affigns,  it  fondant,*** 
fhall  be  intended  fuch  complete  aflignees  as  have  all  the  cere-  **?  ?MU 
monies  and  incidents  requifite  by  law;  yet  here  the  fon  was  j^ed"* 

a  complete  affignee  within  the  ftatute,  becaufe  there  was  an  was  ad. 
aftual  attornment  made  to  him,  and  the  words,  viz*  (as  the  '&****** 
grantors  or  leflbrs  might)  are  not  to  be  intended  of  the  imme- 
diate grantor,  but  of  any  grantor,  before  he  can  take  any 
benefit  of  the  condition.  5  Rep.  1 1  i»  b#  Pafch.  43  Eliz.  B.  R. 
Mallory's  Cafe. 

15.  AJfignee  not  named  is  not  bound  by  collateral  covenants,  r   40 1   1 
as  to  build  a.  honfe  de  novo;  but  though  not  named  he  is 

bound  hy  covenants  that  are  for  the  benefit  of  the  eftate  ac<- ' 
cording  to  the  nature  of  the  foil,  as  to  lay  fo  many  acres 
every  year  to  pafture.     Cro.  J.  125.  pi.  1 1  Trin.  4  Jac,  B.  R. 
Cockfon  v.  Cock. 

16.  A.  leafed  land  to  B.  for  7  years,  who  covenanted  to  pay  aBulfl.aSi. 
the  rent  to  A.  hit  heirs  and  ajjigns*     Afterwards  A.  leafed  to  G,  Aw°*  y. 

for  life9  and  demifed  the  reverjion  to  D.for  40  years  if/be  fo  long  s  ^"buT* 
lived;  and  B.  attorned.    The  Court  held,  that  D.  the  af- 
fignee 
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ftatctit,  that  fignee  for  40  years,  may  have  covenant  for  non-payment  of 

ft'ct^cr.*  th.e  rent-  °w*  l5**  y*  Mich-  8  }**•  B- R*  Aft*  v.  Hem* 
iiontoc.    .ming» 

his  wife  for 

life,  who  granted  it  over  to  D.  if  C.  fiiall  fo  long  live.  B.  attorned ;  and  adjudged  that  D.  may 
have  covenant  for  the  rent.  Roll.  Rep.  80.  Athowi  v.  Hiuiifc,  S.  C.  ftates  it  at  a  grant 
to  C.  for  life,  and  that  B  attorned,  and  afterwards  C.  lea  ed  her  reveru6n  fof  40  years,  if  flic  fit 
long  lived,  to  which  B.  attorned.    Adjudged  accordingly. 

17*  Leafe  to  hujband  and  wife  \  hufband  dies;  the  wife  ac- 
cepts the  land ;  {he  ihall  not  be  charged  with  collateral  cove- 
nants though  (he  agnts  to  the  eftate,  becaufe  they  do  not  de- 
pend on  the  eftate ;  arg.  2  BrownU  136.  Mich,  9  Jac.  C.  B. 
in  Cafe  of  Bagnall  v.  Tucker. 
Cro.  J-3o«.       j  8.  Copyhold  land  is  not  within  the  32  H.  8.  For  the  (ffgnee 

v!  Brafcr  *s  not  'n  **y  l^e  c°pybolder,  nor  is  privy  to  the  leafe  made  by 
si  C.  and  him,  but  is  in  only  by  the  cuftom%  and  may  plead  bis  eftate  imme~. 
Willi-ms      diately  under  the  lardy  per  tot.  Cur.  on  the  flrft  opening*  Yelv. 

(\b1entenCr    222*  Tri°*  I0  JaC*  B' R*   Brafl«r  V*  Beale- 

Fleming) 

ruled  that  he  could  not,  neither  by  the  common  law,  nor  by  the  ftatute,  and  judgment  accord* 

jngly  for  the  defendant.-— —  Brownl.  149.  &  C  per  tot.  Cur.  Co.  Comp.  Cop.  87* 

T.  ai.  cites  S.  C  accordingly. 

Codb.  16*.  19.  Grantee  for  years  of  the  reverfion^^Xl  take  advantage  of 
in  pi.  H7.    a  condition  within  the  Statute  33  H.  8.  cited  by  Coke  Ch.  J« 

cut's! c.J#  2  Bulft-  282*  Mich-  I2  Jac-  as  ^judged  in  C.  B.  in  Leo- 
m  a  Cafe  in  nard's  Casb,  and  faid  that  it  is  very  plain  and  clear  that 
Ld  Dyer's  fuch*  grantee  may  have  an  adlio'n  of  covenant  at  the  common 
VffeVfrr  *aw»  an(*  t^at  ^e  °^  difference  was  between  a  covenant  per- 
years  leafed  fonal  and  real. 

ever  part  of 

the  termupan  condition,  (which  is  fo  much  as  a  covenant)  ami  afterwards  granted  tie  retortion,  and 
it  was  ruled,  that  the  grantee  might  enter  for  the  condition  broken,  and  the  reafon  (as  he  faid  he 
remembered)  was,  becaufe  (executors)  are  named  is  the  ftatute  ;  but  faid,  he  would  not  charge 
hi«  memory  with  the  reafon,  but  faid,  that  he  was  well  affured  that  the  cafe  was  ruled  at  he  had 
faid.— And  Ibid,  in  the  principal  cafe  there,  Fafch.  8  Jac.  C.  B.  BriitoW  v.  Bit  i  stow,  5.  ft 
was  held  by  Coke  and  f  ofter  accordingly,  b«  Warburton  J.  doubted. 

J°-  "?•  20.  A  lejfee  for  years  covenants  for  himfelf,  his  executors 

adjudged ;     am*  a^gns>  thai  be  would  not  erecl  any  building  in  the  garden 

4«  if  it  was  demifed  to  the  prejudice  of  the  plaintiff's  light  Sec.    The 

*  collateral    leflee  affigned,  and  his  affignee  creeled  an  houfe  in  the  garden  H 

•dion^  ihe  Prejudice  of  the  plaintiff's  light  &c.     In  covenant  for  this" 

He  only        again  ft  the  executor  of  the  lejfee,  he  pleaded  that  the  lejfee  bad 

¥nnrtht     *(foni* t$  7*  *•  w^a  entered  and  paid  bis  rent  to  the  plaintiffs 

*— lc.  '  ond  that  the  plaintiff  accepted  him  for  his  tenant  &c.     Upon  > 

citedSaund.  demurrer  &c.  per  Cur.  the  a&ion  lies,  and  that  here  being 

*4°»  an  exprefs  covenant,  it  fhall  hind  him  and  his  executors,  ana 

no  affignment  or  acceptance  of  the  rent  from  the  ojjfgnee  fhall  take 

from  hint  the  advantage  offumg  him  or  bis  executors  upon  exprefs 

covenant,  no  more  than  if  a  leflee  had  obliged  himfelf  in  an 

obligation  to  pay  .his  rent,  his  alignment  over  of  his  term, 

dnd  the  acceptance  of  the  rent  by  the  leffor  of  the  affignee 

Jhail  not  take  from  him  the  advantage  of  the  obligation.  Cro« 

C.  188* 
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CX  188.  pi.  8.  Pafch.  6  Car>  B,  R'*  Bachelor  v*Gage,  Exe- 
cutor of  Gage. 

*2I.  The  Earl  of  Lincoln  makes  a  leafe  of  lands  in  Lincoln-  sid-  4°}* 
Jkire  at  London,  rendering  rent,  which  the  tenant  covenants  to  ^  held 
pay;  the  Earl  affigns  the  reverfion  to  Tburfiy,  who  for.  non-bay-  th.t  t'ie 
ment  of  the  rent  brings  an  aftion  at  London*     Th<»  defendant  *&onisweil 
pleaded  a  furrender,  and  thereupon  iflue;  refolved,  that  debt  ^u^!nL 
is  maintainable  only  upon' the  privity  of  eftate,  and  goes  with  10  Nunue 
the  reverfion  at  common  law,  and  the  affignee  might  have  v-  Hail, 
maintained  it  before  the  ftatute ;  hut  covenant  did  not  go  to  t£'nc**'im 
the  affignee  before  the  flatute,  becaufe  it  went  only  in  privity  2  Kcb.539. 
of  contract,  and  now,  though  by  the  ftatute,;  the  ovenant  p^ga-™"  , 
doth  pafs  to  the  affignee,  yet  the  nature  of  it  is  not  altered  by  -and'^V6" 
the  ftatute,  hut  it  is  afognable  only  as  a  contract,  a-.d  theie-  Pi. 55  §,c.  * 
fore  may  be  brought  where  the  contract  was   marie.     1  Lev,  a^jornatur. 
259,  260.  Hill.  20  &  21  Car.  2.  B.  R.  Thurfty  v.  Plant.    J^/Jl* 

.,    .  '  aJ-idvd 

for  the  plaintiff  nifi.— Saund.237.  S.C  adjudgrd  for  the  plaintiff.  But  upon  error  brought 
1A  the  Exchequer  Chamber  the  juftices  and  barons  were  of  divert*  opinions  prima  facie,  where- 
Upon  the  matter  was  compounded,  and  fo  not  determined  in  Cam.  £cacc* 

.*22,  Condition  that  Uffee  jball  not  a/Jign  over  to  any  but  hit 
hndred.  LefTor  affigns  over  the  reverfion,  and  leflee  affigns 
over  his  term,  and  breaks  the  condition  ;  quaere,  if  this  b^  a 
condition  within  32  //.  8.  34..  or  a  collateral  condition  ? 
Atkins  J.  thought  it  a  condition  within  the  ftatute  32  H.  8. 
cap.  34.  but  others  thought  it  a  collateral  condition,  &  ad- 
jomatur.  Rayra.  250.  Hill.  30  &  31  Car.  2.  C.  B.  Lucas 
V.  How, 

23.  Devife  of  the  reverfion  of  a  term  for  ICOO  leafs  to  A.  for  3  Lev.  *6a. 
lift,  and  if  he  died  within  the  term,  then  to  his  firft  fon  &c.  f5^fc 
A.  may  bring  covenant;  for  the  devife  of  the  term  to  him  s'c.accord- 
paffed  the  whole  eftate,  and  the  remainder  to  the  fon  was  a  ingly. 
poffibility  and  an  executory  devife,     2  Vent.  128.  Hill.  1  & 
2  W.  &  M.  in  C.  B.  in  Cafe  of  Dowfe  v*  Cale,  and  cites 
8  Rep.  96.  Manning's  Cafe,  and  to  Rep.  Lambet's  Cafe. 

24..  At  the  common  Law  an  ajjignee  of  a  reverfion  might  have 
maintained  an  a&ion  of  covenant  for  any  thing  agreed  to  be  done 
upon  the  land  itfelf'y  privity  of  contract  is  not  thereby  trans- 
ferred fo  as  to  make  the  aftion  tranfitory ,  but  it  muft  be  brought 
upon  the  privity  of  eflate ;  for  if  a-'man  does  covenant  to  do 
any  collateral  thing  not  in  the  dernife,  and  the  word  ajftgn* 
is  in  the  deed,  yet  they  are  not  bound  if  they  have  no  eflate^  fo 
that  it  is  not  the  naming  of  them,  but  by  reafon  of  the  tfln{e  in  the  . 
land  they  are  made  chargeable ;  per  Cur.  3  Mod.  388.  Hill. 
1  W.  3.  B.  R.  in  Cafe  of  Barker  v.  Damer. 

25.  A  copyholder  makes  a  leafe;  the  leffee  covenants  t*  refafr;  4Moh  80. 
the  copyholder  furrenders  to  the  ufe  of  J.  who  is  admitted',  the  f;,Ca,d" 

/  ft*         /r  1 >  •  m.  J  •     .  •     /t      1       judged  ac- 

lejjee  ajfigns  his  term.     A.  may  bring  covenant  againit  the  COrdi«siy. 
affignee  for  not  repairing,  for  that  he  is  within  the  32  H.  8.  —  skinn. 
cap.  34.  as  much  as  any  thing  can  be  within  the  equity  of  ££■  ^ 
Vot.  VI.  H  h  the    y ' 
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atfirftHoit  the  ftatute;  per  Holt  Ch.  J.  Show-  284.  «88.  and  judgment 
eUted  ""    accordingly.    Mich.  3  W.  &  M.  Glover  v.  Cope. 

againil  the 

plamlift ;  Ted  adjornatur. — *-Ibid.  305.  &  C.  adjudged  for  the  plaintiff. CtrtK  105.  5.  G» 

adjudged  after  two  foleran  arguments  for  the  plaintiff.—  t  Sadk.  185.  pL  *•  &  C.  adjudged  at* 
cordingly. Comb.  185, 186.  adjudged  accordingly* 

[  4^3  ]  (L)    Who  fhall  be  bound  by  it  without  naming* 

The  Affignte 

* 

5  Rep.  14.  [1.  JF  a  man  leafes  for  years,  and  the  /{^J#  covenants  in  this 
Demand  manner :  ProvifoJempery  V  preed.  J.  the  leflee  A/A  <*- 

Chapter  of  venant,   thai  he  will  repair 9  maintain,  and  fuftain  the  houfes, 
Windfor'*    upon  the  premifles,  ad  omnia  tempora  neceffaria,  during  all  the 

Sudttd C'  Ja  ^  Urm »  anc'  a^ter  t'ae  hffi*  (JJ*lns  *°ir  ^e  term>  tr,«  affignee 
wich.8^  dc  fhall  be  bound  by  this  covenant  to  repair  the  hoofet  during 
44EUz.  the  life,  of  the  firft  leffee,  though  the  affignee  be  not  named, 
uiRCur  —  becaufe  *&*  covenant  runs  with  the  land,  being  made  for  the  main- 
Cro*  £.  tenance  of  a  thing  in  ejfe  at  th/  time  of  the  leap  made.  P. 
(457.)  pi- x*  38.  EI.  B.  R.  between  the  Dean  of  IVindhr  and  Hide  ad- 
£ibu>B?iu  judged  m  a  Writ  of  Error  upon  a  Judgment  in  Bane* 
Hyde  v.   '   thereof.] 

Windfor, 

S.  C.  adjourned.———  Ibid*  55a.  Pafch.  39  Eli*.  B.  R.  the  Si  C,  tad  judgment gfiamcoV       ■ : 
•  Mo.  399-  pt  523.  S.  C.  adjornatur,  but  afterward*  adjudged  with  the  furft  judgment.  - 

S.  P.  by  [2.  But  the  affignee  fhall  not  be  charged  in  a  writ  of  cove* 

Gawdy  v..     nant/^r  any  breach  after  the  death  of  the  firft  leffee,  inafmuch  as 

£Sjm*7.  lt  is  P^on*1  t0  the  Ieffee  himrelC  P.  38  EI.  B.  R.  agreed 
(huj  pi.  r. #  between  the  Dean  of  Winafor  and  Hide.] 

in  Cafe  of 

Hyde  v.  the  Dean  Ac.  of  Windfor,  S.  C— S.  P.  by  Gawdy  J.  accordingly,  and  Fenner  J.  iw 
cliacd  to  it ;  But  Pophanx  and  Clench  c  contra,  and  £0  it  wa*  after wardi  adjudged.   Mo»  399*1 
400.  pi.  523.  in  S.  C. 

■ 

•  s.  C:&         3.  Refolved,  that  when  a  covenant  extends  to  a  thing  in  ejptj 
Am.  Lev/    parcel  of  the  demife,  the  thing  to  be  done  by  force  of  the  cove* 
109.  Mich,  nant  is  quodam  modo  annexed  and  appurtenant  to  the  thing  demifed9t 
14  Car'  2a    am*  flail  run  with  the  landy  and  fhall  bind  the  affignee,  though 
the  Court     fbat  h*  be  not  bound  by  exprefs  words ;  but  when  jthe  covenant 
agmedtoit.  extends  to  a  thing  which  had  not  eflence  at  the. time  of  the 
demife  made,  this  cannot  be  appurtenant  or  annexed  to  a 
thing  which  had  not  effence ;  as  if  the  leflee  covenant  to  *  re- 
pair the  houfes  &c.  this  is  parcel  of  the  contract,  and  extends 
to  the  fupportation  of  the  thing  demifed,  and  fhall  bind  the 
affignee  though  that  he  be  not  exprefslv  named;  but  in  the 
cafe  above,  the  covenant  concern*  a  thing  which  was  not  in 
efle  at  the  time  of  the  demife  made,  but  to  be  newly  made 
afterwards,  and  therefore  it  fhall  bind  the  leflee,  his  exe- 
cutors, and  adminiftrators,   and  not  the  affignee.     5  Rep* 
16.  Pafcb*  25  Eliz,  B.  R.  the  firft  Refolution  in  Spencer's 
Cafe. 
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4.  It  was  refolved,  that  if  the  leflee  covenants  for  blmfelf  s«  p-  *«- 
fend  hi*  affigns,  to  make  a  new  wall  upon  parcel  of  the  laud  tie-  ^$J££ 
miftd%  there,  inafcnuch  as  this  is  to  be  clone  upon  the  land  $4  h.  ft, 
demifed,  it  {hall  bind  the  affignee;  for  this  being  to  be  done  that  the 
upon  the  thing  demifed,  the  affignee  is  to  take  ben -fit  of  S^rew- 
it,  and  therefore  he  (hall  be  bound  by  exprefs  words.     But  rtont  0r  the 
if  the  covenant  be  for  him  and  his  affigns,  if  the  thint  to  be  g»*ntor, 
done  he  merely  collateral  to  the  land,  and  does  not  touch   the  ™^i^ve 
thing  demifed  in  any  Fort,  there  the  affignee  fhall  not  be  oftovemnt 
charged;  as  if  the  leflee  covenant  for  him  and  his  affigns  to  againftthe 
build  an  houfe  upon  the  land  of  the  lejor,  which  is  mt  part  of  the  ifff"^*0* 
demifey  or  to  pay  any  collateral  fum  to  the  leflbr,  or  to  a  stance  9/ 
ftranger,  this  ftiadl  not  bind  the  affignee,  and  here  the  affignee  tr   404    ] 
(hall  not  be  charged  any  more  than  any  other  llranger.  5  Rep.  thepojftfion 
rt.  b.  the  fecond  Refolution  in  Spencer's  Cafe.  tonMffiSL 

jell  to  all 
Covenants  concerning  the  Und,  and  the  building  of  a  wall  was  a  covenant  Inherent  to  the  land  with 
which  the~aifignee  IhouLd  be  Qharged,  though  there  wanted  the  word  affignee  in  the  deed.    }do. 
lS9'  pl*  300*  **UL  *6  Ebz*  Anon, 

5.  If  a  man  demifes  Jheef>  or  other  /lock  of  cat  tie  y  or  any  other 
firfonal  goods,  for  any  time,  and  the  leflee  covenants  for  him 
and  his  affigns  to  deliver  at  the  end  of  the  time  fuch  cattle 
oj  goods .  as  good  as  the  things  demifed  are,  or  fuch  a 
price  for  them,  and  the  leflee  affigns  over  &c.  this  covenant 
fhall  not  bind  the  affignee,  becaufe  it  is  but  a  perfonal  con* 
iraSt*  and  wants  fuch  a  privity  as  that  is  between  the  leflbt 
and  leflee,  and  his  affigns,  upon  account  of  the  reverfion* 
5  Rep.  16.  b.  17.  a.  the  third  Refolution  in  Spencer's  Cafe. 

6.  But  in  cafe  of  a  leafe  of  goods  perfonal  there  is  not  any 
privity,  nor  any  reverfion,  but  merely  a  chofe  en  action  in 
the  perfonalty,  but  cannot  bind  any  but  the  covenantor,  his 
executors  and  adminiftrators;  fo  it  is  if  a  man  demife  for  years 
a  houfe  and  lond,  with  a  flack  or  fum  of  money%  rendering  rent^ 
and  the  leflee  covenants  for  himfelf,  his  executors  and  affigns, 
to  deliver  the  flock  or  fum  of  money  at  the  end  of  the  term, 
yet  the  affignee  fhall  not  be  charged  with  this  covenant,  for 
though  the  rent  referved  was  increafed  in  refpeft  of  the  (lock 
or  fum,  yet  the  rent  does  not  iflue  out  of  the  flock  or  fum, 
but  out  of  the  land  only ;  and  therefore  as  to  the  flock  or 
fum,  the  covenant  is  perfonal,  and  fhall  bind  the  covenantor, , 
his  executors  and  admini  Arators,  but  not  his  affignee ;  and  it 
is  not  certain  that  the  flock  or  fum  will  come  to  the  hands  of 
the  affignee,  becaufe  it  may  be  wafted,  or  other  wife  con* 
(limed  or  perifhed  by  the  leflee,  and  confenuently  the  lav* 
cannot  determine  at  the  time  of  the  leafe  made  that  fuch  co- 
venant will  bind  the  affignee.  5  Rep.  17.  a.  in  the  3d  Refo- 
lution in  Spencer's  Cafe. 

7.  If  a  leffee  for  years  covenants  to  repair  the  houfes  during  the 
term,  this  (hall  bind  all  others  as  a  thing  appurtenant,  and 
which  runneth  with  the  land  into  whofe  hands  foever  the  lands 
fhall  come,  whether  by  ad  in  law,  or  by  the  ad  of  the  party, 
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for  all  is  one  with  regard  to  the  leflbr;  and  if  the  law  ftiould 

not  be  fo,  great  prejudice  would  accrue  to  him;  and  it 'is  but; 

reafon  that  they  who  take  benefit  of  fuch  covenant  made  by 

leflbr  with  the  leflee,  (hall  be  bound  by  fuch  covenants  made 

by  leflee  with  the  leflbr.    5  Rep.  ij.  b.  Pafch.  25  Eli*.  B.  R. 

the  6th  Refolution  in  Spencer's  Cafe, 

^uldj^a         8.  Aflignee  of  leflee  for  years  is  chargeable  with  a  nomini 

an2  ?86.25#  PaTna  incurred  after  the  ajignment,  but  not  before.     Mo,  357* 

pLii.s.c.  pi.  4.  486.  Trin.  36  Eliz.  Thyn  v.  Cholmley. 

oc  S.  Jr. 

agreed Cro.E.  383.  pi.  3.  S.  C.  Gtwdy  and  Clench  held,  that  the  a&on  lay,  but 

tenner  e  contra,  abfente  Popham,  adjornatur. 

9.  If  a  leffee  covenants  to  difcharge  the  lejfor  de  omnibus  ontri- 
bus  cr dinar iis  it  extraordinarily  and  to  repair  the  houfes9  an 
aft  ion  lies  again  (I  the  aflignee,  in  refpe£k  that  the  leflee  has 
taken  upon  him  the  charges  of  the  reparation,  the  annual  rent 
was  the  lefs,  which  trenches  to  the  benefit  of  the  aflignee,  et  qui 
fentit  commodum,  fen  tire  debet  et  onus.  5  Rep.  24*0.  Mich* 
43  &  44  Eliz.  B.  R.  Dean  and.  Chapter  of  Windfor's  Cafe. 

10.  Error ;  lejfie  for  years  covenanted  to  pay  yearly  during  the 
term,  to  the  churchwardens  of  5.  20/.  and  to  repair  the  boufes9 

.    and  becaufe  the  ajjignee  did  not  pay  the  20 s.  nor  repair*  cove- 

[   4°5  ]  nant  was  brought  againft  the  aflignee;  refolved,  the  aflGgnee 

.  is  not  to  pay  this  20s.  becaufe  it  is  a  collateral  thing  to  the 

covenant ;  alfo  it  is  not  {hewed  for  what  time  the  fum  was 

behind;  and  thereupon  adjudged  that  the  declaration  was  not 

good,  and  the  damages  being  entire,  a  judgment  in  B.  R.  was 

,  reverfed.     Cro.  J.  438.  pi.  10.  Mich.  15  Jac.  in  Cam.  Scacc. 

Mayho  v.  Buckhurfi. 

ix.  In  debtor  rent  an  ajjignee  is  chargeable  for  the  time  hi 
enjoys  it,  and  is  in  poffeffion ;  per  Holt  Ch.  J.  Show.  348* 
Pafch.  4  W#  &  M.  Buck  v.  Bernard,      . 

(L.  a)     Extent  of  Covenant  to  difcharge* 

I*  TIOND  to  make  appropriation  difcharged  of  incumbrances 
**  though  a  penfton  was  charged  upon  it,  yet  held  that  the 
obligee  was  not  to  difcharge  it  of  that  penfion ;  Arg.  3  Le, 
44.  cites  3  H.  7.  4. 

2.  Covenant  in  a  feoffment  with  warranty  that  it  is  dif- 
charged of  all  rents,  this  (hall  not  extend  to  rent-fervices  which 
are  incident  to  the  lands  of  common  right ;  Arg.  3  Le.  44. 
in  pi.  64.  Mich.  15  Eliz. 

3.  Bond  or  covenant  to  make  a  feoffment  of  land  difcharged 
*      &c.  does  not  oblige  to  difcharge  it  of  fuch  things  with  which 

Vent.  »33*    it  is  charged  by  the  law ;  Arg.  3  Le.  44. 

S.  P*.  not  4'  A  bijhop  .in  1635  leafed  lands,  and  covenanted  to  pay  all 

determined;  taxes  during  the  term.  Adjudged  that  this  covenant  cannot  bind 
but  Hale  the  fueceffor*  unlefs  fuch  covenants  had  been  ufual  in  former 
it  would-be  ^eafes »  ant*  though  fuch  covenants  had  been  informer  leafes9  yet 
hard  to  ex-  it  cannot  bind  to  pay  a  new  tax  (as  the  tax  for  a  royal  aid  made 
in  1665)  made  #by  parliament,  but  ought  to  be  intended  of 

fuch 
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fuch  as  were  then  in  ufe,  viz.  Svnodals  &c.     And  Hale  tend  it  to 
cited  a  cafe  to  have  been  fo  adjudged  before.     2  Lev,  68.  JJ^  £** ; 
Mich.  24  Car.  2.  B.  R.  Davenant  v.  the  Bifhop  of  Sarum.    they  all 

knew  how 
hte  this  way  of  taxes  came  in.— — g  Keb.  69.  pi.  1 1. 6.  C  and  fiftcceflbre  it  not  bound  but 
only  by  ancient  charges.  fc 

5.  A  covenant  to  difcharge  from  taxes  extends  to  fubfe- 
•quent  taxes  of  the  fame  nature,  not  of  a  different  nature. 
1  Salk.  198.  pi.  4.  Hill.  9  W.  3.  B.  R,  in  Cafe  of  Brewfter 
V.  Kidgell. 

(L.  3)    To  repkir.    Extent  thereof. 

I.  /COVENANT  was  to  repair  the  houfes,  edifices,  and  9  Brownl. 

^  buildings,  with  neceflary  reparations,  and  to  keep  the  s6'?'cf?m 
demifed  premiffes  with  paling  and  fencing,  and  at  the  end  of  Jdjornitur, 
the  term  would  leave  the  houfes,  and  other  the  premiiTes,  _2  Bulft.' 
fufficiently  repaired,  maintained  &c.     Breach  was  afligned  in  10a.  s.C 
not  repairing  &c.  the  pavement  in  the  court,  and  in  carrying  ™cntumg~ 
sway  licks  and  keys  of  a  cupboard;  the  breaking  of  the  glafs  win-  c.  B  af- 
dows,  carrying  away  njbelf,  which  was  not  fhewn  to  be  fixed  firmed. 
&c.     It  was  obje&ed,  that  the  pavement  was  out  of  the  co-  r  ^06   1 
venant ;  for  it  is  neither  building,  paling,  nor  fencing ;  fed 
lion  allocatur ;  for  it  is  within  the  intention  of  the  covenant, 
and  is  quafi  the  building,  and  within  the  words  of  (leaving 
them  fufficiently  maintained,  repaired  &c.)    And  it  was  ob- 
jected, that  the  alignment  of  the  breach  in  glafs  being  broken 
cannot  be  in  glafs  which  is  but  cracked,  and  it  is  not  within 
the  intention  of  the  covenant  that  fuch  petty  things  fhouUl 
be  a  breach  thereof;  fed  non  allocatur;  and  as  to  the  fhelves, 
.though  not  fhewn  to  be  fixed,  they  fhall  be  intended  to-  be 
£6,  and  it  is  faid,  that  diverfae  res  affixse  afportatae  fueiunt, 
and  fo  a  former  judgment  was  affirmed.     Cro.  J.  329,  330. 
pi.  8.  Mich.  11  Jac.  B.  R.  Pyott  v.  Lady  St.  John. 

2.  Tenant  in  fee  of  a  Jioufe  and  mill  made  a  leafe  to  L.  for  *  Keb.  84*. 
31  years,  and  L.  demifed  the  mill* to  7.  S.  for  5  y**rj;  after-  ^t9s4  p#,C- 
wards  L.  demifed  the  houfe  and  mill  to  F.  for  31  years*     F.  co-  does  not 
venanted  to  repair  during  the  afore  faid  term  of  31  year  5  ;  J.  S.  dearly  ip- 
tefufed  to  attorn.     The  queftion  was,  if  F.  was  bound  to  re-  i£id-87Q. 
pair  the  mill,  the  covenant  beiilg^  to  repair  during  the  term,  pi. 53. S.C. 
and  nothing  in  the  mill  paffi  d  during  the  5  years  for  want  of  butobfcure- 
attornment;  but  refolved,  that  he  was  bound  to  repair;  for  ^"K? 
Hale  faid,  that  though  the  leafe  did  not  commence  in  point  of  in-  "the  Court 
iereft,  yet  it  did  in  point  of  computation,  and  this  covenant  was  held,  that 
to  repair  during  the  31  years.     Vent,  185.  Hill.  230:24  2S££ 
Car.  2.  B.  R.  Lewin  v.  Forth.  the  defend- 

ant has  but 
■n  intereft  and  no  reverfisn,  yet  the  term  begins  by  computation  from  the  firft  day,  and  though 
there  is  no  remedy  for  the  rent  til)  attornment  but  by  covenant  for  enjoying  the  rent  yet  it  wu  the 
defendant's  fault  that  be  did  not  take  a  covenant  that  the  defendant  mould  attorn ;  and  judgmen 
Jpr  the  plaintiff- 
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3.  Covenant  in  a  leafe  to  repair  &c.  praditnifa  from  thetinU 

of  the  Icafe  to  the  determination  thereof,  and  fo  will  kept  in  m» 

pair,  (hall  give  up  at  the  end  of  the  term,  not  faying  from  time 

to  time ;  afterwards  the  leffee  builds  a  malt-houfe^  and  if  the) 

covenant  (hall  extend  to  it  was  the  queftion ;  and  held  that 

it  fliould  in  this  cafe  ;^br  it  is  a  continuing  covenant,  and 

though  the  hbufe  had  no  aftualy  yet  it  had  a  potential  being  at 

the  time  of  the  leafe  ;  judgment  nifi.   Skin,  121.  pi.  1 7  Trin« 

35  Car.  2.  B.  R.  Brown  v.  Blunden. 

« lev.  164,       4*  A,  grants  a  building  leafe  of  3  meffuaget  to  B.  who  cove* 

Dowfe  v.      nants  to  pull  them  down,  and  build  3  others  in  their  rooms  and 

Jttrlc,  S,  C-  f9  fce€p  an(j  \€ave  the  f aid  3  new  built  mejfuagety  and  all  other  tbt 

faid  prefnijjes,  hoajesj  and  buildingt  to  be  erefied,  in  good  repair  % 

B.  builds  tr  boufes  inftead  of  ^ ;  per  3  Tuft  ices,  contra  Rokeby, 

3.  muft  leave  all  4  in  repair,  because  of  the  laft  words  which. 

they  held  made  a  diftimSt  covenant.    2  Vent.  136.  Hill,  1  & 

aW.JcM,  in  C,  Bi  Dowfe  v.  Cale, 

5.  A  covenant  was  to  keep  in  good  repair  the  houfe,  out- 
houfes,  and  Jlables ;  the  permitting  the  racks  in  tbeJlabU  to  be 
in  decay  is  a  breach  of  covenant  if  they  were  fixed  up  for  ufe» 
and  lay  not  loofe ;  admitted,  %  Vent,  214,  Mich,  2  W.  & 
JA%  frtC.B,  Anon. 

(L.  4)     Conftrudion,  and  Extent  of  Covenants 

in  general, 

t.    A   Covenant  in  law  fhall  not  be  extended  to  make  a  man 
**    to  do  more  than  he  can  do*     Brownl.  22.  12  Jac,  Rot, 
538.  Bragg  v,  Wifeman, 

'  2.  A  covenant  for perfecting  a  conveyance  by  further  affurance* 
and  for  quiet  enjoyment  Jcc.  when  they  follow  an  exprefs  grants 

CAJ07  1  *^*y  ari  noi  i0  &ive  any  t^'W*  ^ui  t0  aMft  father  and  fupfort% 
*  '  being  a  wall  or  monument  about  it,  and  therefore  cannot  be 
intended  to  exceed  that  whereuntq  they  are  faid  to  be  bat 
handmaids,  and  they  are  not  to  be  taken  as  if  they  flood  alone, 
without  refpedt  to  the  whole  context,  and  intent  of  the  deed; 
fo  claufes  in  company  have  other  conftruclions  than  when  they 
ftand  alone.  Per  Hobart  Ch.  J.  Hobf  275.  Mich,  13  Jac.  in 
the  E.  of  Clanrickard's  Cafe. 

3.  Covenant  ought  to  be  conftrued  according  to  the  in* 
tention  of  the  parties^  as  if  one  covenant  to  have  all  the  timber 
upon  the  ground  at  the  expiration  of  the  term,  and  after  cut  it 
downy  it  is  a  breach  of  covenant  though  he  carry  it  not  awiyj 
but  if  a  ftranger  cut  it  down  it  is  no  breach  of  covenant.  Skin* 
40.  Arg.pl.  8.  Pafch.  34  Car,  2,  B.  R.  Anon. 

4,  Ho  if  covenant  be  to  deliver  an  horfe,  and  the  defendant 
poijons  and  then  { delivers  him:  covenant  lies.  Skin.  40.  Arg", 
pi.  8.  Pafch,  34  Car,  2.  fi,  R,  Anon, 

5.  Words 
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5*  Words  of  covenant  fhall  be  con  ftrucd  favourably  tefiep- 
pert  an  efiate  as  to  create  a  leafe,  but  words  of  covenant  fhall 
not  he  eonflrued  conditionally  to  Si/eat  an  efiate*  Per  Juftice 
Powell,  at  Lent  Affixes  in  Devon**  1708* 

(L.  5)    Conftru&ion  and  Extent  as  to  Repairs* 

And  Pleadings. 

!♦  A  Lea(ed  a  houie  and  land  to  B.  B.  covenanted  U  leave 
***  •  it  in  the  fame  plight  at  the  end  of  the  term  as  they  were 
at  the  commencement.  At  the  time  of  the  demife  the  land 
was  fown,  and  the  houfes  in  good  repair,  and  now  ina&ion 
of  covenant  the  count  was,  that  the  houfe  was  ruinous  and  the 
land  not  fawny  and  it  was  held  well,  and  that  a  man  by  fpeciai 
a&  [or  covenant]  may  bind  hiafelf  to  a  thing  which  the  law 
does  not  bind  htm  to,  as  where  a  houfe  is  burnt  by  fudden 
adventure,  covenant  lies  though  wafte  does  not.  Br.  Cove- 
nant, pi.  4.  cites  40  E.  3.  5. 

"  2.  IS  a  man  covenants  to  leave  the  land  as  be  found  it,  and  the  Br.  Wafte, 
wind  tears  up  the  trees  by  the  roots,  the  covenant  [as  to  this]  is  jV8"  citci 
void. '  Br.  Covenant,  pi.  4.  cites  40  £•  2.  5. 

3.  If  aliens  come  fudden  I  y  and  burn  a  houfe ,  wafte  does  not  As  where 
lie,  but  contra  of  covenant  by  fpeciai  words :  per  Cand.  .  Br.  lcffeecovc* 
Covenant,  pi.  4.  cites  40  E.  3.  5.  lcave  the 

houfe,  in 
1  as  good  plight  at  the  end  of  the  term,  at  he  found  it.  Br.  Wafte  pi.  19.  cites  S,  C 

4.  If  I  have  a  farm  with  a  flock  of  cattle  and  I  covenant  to 
render  fo  many  at  the  end  of  the  term,  there  if  they  die  by  a  fud- 
den murrain,  yet  I  muff  make  them  good  at  the  end  of  the 
term,  per  Morrice  quod  Cand.  conceffit.  Br.  Covenant,  pi, 
4.  cites  40  E.  3.  5. 

5.  If  a  man  leafes  for  years,  and  a  fir  anger  enters  by  titU\ 
the  lefiee  fhall  not  have  covenant  again  ft  the  leflbr  himfelf; 
for  he  has  not  broken  the  covenant,  and  alfo  there  is  no 
warranty ;  but  per  Needham  he  fhall  have  covenant,  for  the 
lefiee  has  no  other  remedy.  Br.  (warranties,  pi.  89.  cites  32 
H.  6. 32. 

6.  If  a  man  leafes  a  manor  for  years,  and  the  hffte  covenants  Mo.  3l3t 
to  keep  the  houfes  of  the  manor  in  as  good  ejlate  as  he  found  them,  Aig.  s.  P. 
during  the  term;  the  leffee  does   wafte   in   the  houfes  and  in  ptc,Tc™p!J 
cutting  of  allies,  the  leflbr  brings  covenant  before  the  end  of  ^  ^^j, 
the  term  for  the  aihes ;  for  as  to  them  it  was  irapoflible  that  Covenant.  * 
the  covenant  fhould  be  performed  for  he  cannot  repair  them,  *9  — — 7 
but  otherwife  it  is  of  the  houfes.  Per  Cur.  5  Rep.  2 1.  a.  Pafch.  **£'  *££ 
35  Eliz.  B.  R.  in  Sir  Anthony  Maine's  Cafe,  cites  Tempore  perCur.— 
E.  1.  tit.  Covenant  29.  and  fays  that  with  this  agrees  F,  N.  s.  c.  cited 
B.  145.  (I)  and  12  E.  3.  tit.  Covenant  2.  SJf" 

Godb.  335. 
ml.  429V— S.  C.  cited  by  Chamberlaine  J.  %  Roll.  Rep.  34f.-i— Mo.  343.  Arg.  cites  12  E.  3.  tic 
Covenant,  pi.  s.  S.  P  «■     »    %  Rett.  Hep.  339.  Dodcridge  J.  sim •*•  E.  3.  tic  Covenant  [but  it 

Uh  4    .  fecmj 
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feems  mi fp rioted  for  12  E.  3.]  but  fays  that  covenant  doe*  not  He  during  that  term,  becanUb  he? 

ya$  to  rclioquiih  hi*  farm,  ana  this  U  not  during  the  term,  but  that  wafte  lies  prefcntly. 

7.  \,e!Te  covenants  to  repair,  provided  lejfor  finds  him  tint* 
her,  Leflee  is  not  bound  to  repair  without  timber  found  by 
leflbr.     Per  Anderfon  Ch.  J.  2  And,  72.  cites  5  Eliz. 

8»  Strudura  &  paviamenta  are  fynontmous  and  a  covenant 
to  repair,  and  leave  in  repair  the  ftru&ures,  extends  to  the 
pavements.  2  Bulft.  163.  Trin.  1 1  Jac.  St.  John  v.  Piott. 
T°fhL'<46"  9*  Tenant  for  life  of  a  park  made  a  leafe  thereof,  with  all 
LaccnU.'c.  profits  of  the  Jeer  for  5  years,  and  the  leflee  covenanted  to  re* 
it  was  ob-  pair  the  park%  and  to  leave  it  well  repaired  in  the  end  of  the  term  ; 
ycled  that  ^j  ln  an  a<Srion  of  covenant  brought  by  the  leflbr,  after  the 
termini  en(^  °^  the  term,  the  breach  ajfigned  was,  that  the  defendant  did 
was  unccr-  not  repa.r*  but  at  the  end  of  the  term  fecit  vajlum9  (viz.)  *in 
tarn,  be-  permit  Undo  the  park  pales  to  be  in  decay  &c.  it  was  obje&ed,  that 
«?cnd  after  ^lis  breach  was  not  well  afligned ;  becaufe  there  was  an  in- 
thc  term,  ftant  of  time  in  which  it  could  not  be  properly  faid,  that  fecit 
butadfmem  Vaftum;  fed  per  Curiam,  though  a  thing  cannot  be  done  in 
bcenfum!  an  infant  of  time,  the  wafle  cannot  [may]  happen  permit- 
cieut,  and  tendo  in  fine  termini,  fo  note  the  difference  between  doing  a 
b^k0?  x^mS9  and  permitting  a  thing  to  be  done,  2  Roll,  Rep,  38* 
entfies°i6 9;  ^  rln;  l*>  Jac-  B.  R,  Talbot  v.  Lev ifon. 

for  when  " 

he  covenants  that  at  the  end  of  the  term  he  would  leave  the  premHes  in  repair,  Ac  ad  finera  ter« 
miui,  he  d»d  wade,  thii  muft  neceflarily  be  intended  a  breach  of  the  covenant |  and  therefore  it 
was  adjudged  that  the  aftion  of  covenant  well  lies. 

10.  Leflee  covenants  to  repair  the  houfe  to  him  demifed, 
during  the  term,  or  within  three  months  after  notice  given,  and 
to  leave  it  fo  repaired*    Adjudged,  that  it  is  the  ele&ion  of  the 
leflbr  either  to  give  notice,  or  if  the  leflee- does  not  repair  the 
houfe  during  the  term  to  bring  covenant*,  and  that  they  were 
f ever al  covenant  1,  and  if  the  leflee  comes  without  licence  after 
the  term  to  repair  the  houfe,  he  is  a  trefpafler,  the  firft  cove- 
nant being  abfolute,  the  fecond  conditional,  and  the  one  does* 
'   not  take  away  the  effecSt  of  the  other.   2  Roll.  R.  250.  Mich* 
fcojac.  B.  R.  Anon. 
ThU houfe        u#  Leflbr  covenants  to  repair,  leflee.  covenants  that  ah  &J 
fcveral         t°®  *m*ndationem  &  reparationem  didti  mefuagii  by  the  lejfor  his 
houfe*  and    neirs  and  afligns,  he  at  his  proper  cofts  and  charges  bene  & 
outhoufes,    'fujficienter  repararet  &  fuftineret.     Held  that  though  the  mef* 

covenantof  ^uaSe  was  *n  good  repair  at  the  firft,  yet  if  afterwards  it 
the  leflbr  decay,  the  leflbr  is  firft  to  repair  it  before  the  leflbe  is  bound 
(hail  not  be  thereto,     Cro.  L  645,  p!f  7.  Mich.  20  Jac.  B.  R.  Slater  v« 

Cyonftrued,      Qf/,n.  w       t^     *       /  •/ 

to  extend     btone« 

pnly  to  fuch 

buildings  as  wanted  repair.     Ibid.   ■  ■  Adjudged  that  covenant  does  not  lie,  for  though  U 

was  in  good  repair  and  leflee  pulled  them  down,  yet  it  is  not  within  the  reach  of  the  covenant, 

if  the  leflbr  docs  not  fail  repair,  but  the  true  remedy  was  by  action  of  walle.    a  Roll*  Rep* 
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T2.  In  covenant  the  plain  tiff  declared  on  a  covenant  to  rt* 
pair  all  the  pales  in  a  garden  demifed  (except  the  pales  on  the  weft- 
fide)  and  ajjigned  the  breach  in  not  repairing  the  pales  contra 
formam  conventions  fcf  c.  hut  did  not  fbew  that  the  defecJ  was  of 
repairing  the  pales  not  excepted ;  the  defendant  pleaded,  that  he 
had  repaired  the  pales  fecundum  conventionem  &c«  After 
verdi&  for  the  plaintiff  it  was  moved  in  arreft,  that  the 
breach  was  not  well  affigned;  for  the  defect  might  he  in  the 
pales  excepted;  fed  non  allocatur;  for  it  {hall  be  intended  after 
a  verdicJ9  that  the  jury  gave  damages,  for  that  the  defedt  was 
in  the  pales  to  be  repaired  by  the  covenant,  and  the  rather, 
becaufe  the  iffue  was  upon  the  repair  fecundum  conventio- 
nem, which  does  not  extend  to  the  pales  excepted.  But 
«greed  that  if  the  defendant  had  demurred,  judgment  ought 
to  have  been  for  him.  2  Jo.  125.  Hill.  31  &  32  Car.  2. 
8.  R.  Anon. 

(L.  6)    Conftru&ions.   Exclufive  of  Legal  Inci- 
dents or  Advantages. 

X*  T  ESSEE  for  life  covenants  fufficiently  to  repair  the  houfes  Da*«  «*• 

***  at  bis  own  cojls  during  the  term  ;  he  is  not  eftopped  by  jj^de  *~ 
this  covenant,  or  excluded  by  it  of  the  benefit,  given  him  by  verbis.—- 
.the  law,  of  cutting  timber  for  the  repairs.     Mo.  23.  pi.  80.  Mo-  7.  »» 
Fafch.  3  Eliz.  Anon.  &-*,  * 

6.  Anon.  S.  P.  by  Montague,  Blown  and  Fitzherbert. 

2.  If  leflbr  covenants  that  hffee  may  cut  trees  in  other  lands  not  Dal-  »*- 
leafed)  yet  leflee  may  cut  the  trees  growing  upon  the  land  in  £|'t^  C# 
Ieafe.    Mo.  23.  pi.  80,  Pafch.  3  Eliz.  Anon.  JerbL-^L 

SooffJlOm 

vers.  Mo.  7,  Pafch,  g  £.  6.  Anon.  S,  P.  by  three  juiUces. 
rr 

(L.  7)     Breach  of  Performance  what.     And  by 

whom. 

I.  TF  a  man  makes  a  feoffment  of  land  by  deed  with  warranty^ 
*  and  zftranger  extends  a  recognisance  of  the  feoffer's  upon 
the  feoffee,  covenant  lies  here.     17  Ed.  3.  18.  a. 

2.  If  zparfon  makes  a  leafe  for  years ,  and  afterwards  rejignsy 
it  is  a  breach  of  covenant.     Hob.  3c.  cites  12  H.  4.  3. 

3.  Where  a  ijian  is  bound  to  make  fun  eftate  byfuch  a  day  of 
land,  called  H.  to  the  annual  value  of  10 1,  and  he  makes  eftate 
by  the  day  of  lands  called  H.  to  the  yearly  value  of&L  he  has 
not  performed  his  covenant.  Quaere.  Br.  Conditions,  pi, 
g.  cites  27  H.  8.  29. 

4.  If  lord  of  a  manor  y  in  which  are  freeholders  and  copyholder s,  So  It  A.  is 
is  feifed  of  a  chalk-pit,  and  teafes  it  with  a  covenant  that  neither  **«»<  to 
he  nor  any  of  his  tenants  or  under-tenants  Jbould  dig  gravel,  other  f/^l^^ 

than 


cafe  ^.  is    ti^m  f^r  repairs ;  if  iZrf*  §f  a  copyholder  tfgp,  tbe^efrvenmt  It 

Tocl™'  brQkc»  9*T  Hyde-  **•  775- in  PL  "•  Midu  ,6'Jac*  **•» 
rfi^j ;  dw  *   Cafe  of  Bourraan  v.  A&on. 

t  j  a  breach^ 

for  though  he  is  not  the  immediate  tcoant  to  C.<yet  he  is  (b  mediately,  and  judgment  accordingly* 

Lev.  144.  Barman  v.  A  Hon,  S.  C. JCcb.  806.  pi.  76.  S.  C.  ana  per  Cur.  under-tenant  is  any 

that  comeain  under  the  lord's  intereft,  and  cited  the  Cafe"  of  *  Buomfiild  v.  Williamson, 

f  1  where  the.  Covenant  was  that  leffee  and  hi*  affigns,  would  pay  the  rent,  and  adjudged 

4IC*  J  that  the  tenant  at  will  or  his  affignee  is  within  the  meaning  thereof;  and  fo  per 
Hyde  if  leafe  for  gg  years  be  of  copyhold,  which  has  common  in  the  wafte,  and  leffee  covenants; 
that  he  nor  hisaiugos  fliaU  not  ufethe  twaftc  with,  cattle,  .in  this  cafe  if  hi*  under-afugnce  of  part 
puts  in  cattle  it  jf  a  breach,  and  judgment  accordingly. 

-*  Sty.  407*  40ft.  (till.  1654.  B*  *•  B<ijudged  nifi. 

Yreem.  .5.  Theteftator  of  G.  was  regifler  to  the  Archdeacon  of  Sof- 

2lh!& c!  fcUc*  and  *™u  tbe  *$**  & ht*  f^1"  t0  tbi  Piaintif>  +*1 
xefolvcd  ad  covenants  that  he  /ball  enjoy  it  as  long  as  be  or  any  other  per/on  had 

cotdingly,  9r  did  claim  tbe  place  of  regijier  under  him*  and  that  he  would  not 
Svemmt  r#w*#>  annual*  or  evacuate  tbe  /aid  grant ;  afterwards  be  fur- 
if  he  will  renders  the  place  to  the  archdeacon*  and  the  plaintiff  being  dif- 
not  revoke  tufbed  brings  covenant ;  refolved  that  it  would  not  lie*  be- 
odyto^ne*  W&  *****  havjng  furrendered  his  place,  the  archdeacon,  did 
grant  of  not  claim  under  him,  but  his  eftate  was  abfolutely  drowned  ; 
the  tribe's  and  the  covenant  was  but  for  as  long  as  he  or  any  body  claim* 
^aughan1"*  *n?  under  hi»  had  the  office  of  regifter.  Freem.  Rep.  pi.  I9#* 
Ch.  J.  faid,  Mich.  1671.  uiC.fi.  Steping  v.  Gladding, 
that  u  is  no 

more  than  if  a  jufiice  of  peace  grants  to  one  to  be  his  clerk,  and  covenants  not  to  wvoke  or  annul 
the  faid  grant,  yet  if  he  be  afterwards  put  out- of  commiffion  he  hath  not  broke  the  covenant, 
for  it  is  but  while  he  is  jiaiift  of  peace ;  and  fo  of  a  bailiff  of  a  manor,  or  keeper  of  a  park,  the 
#wacr  may  difpark. 

6.  LeJJie  covenanted  with  the  leflbr,  that  lefforjhall  cut  20 

of  tbe  beft  trees  growing  on  the  land  at  any  time  during  the  term  ; 

but  before  the  UJJor  cut  the  trees  the  Uffee  cut  5  trees  for  bouje- 

toot.    The  Court  held  that  this  is  a  breach  of  covenant,  by 

deftroying  the  election  of  the  leflbr,  and  it  was  the  leflee %$t 

own  fault  to  make  fuch  a  bargain.   Freem.  Rep.  397.  pi.  516. 

Trin.  1675.  Moterton  v.  JoHin. 

Keb.  389.         y9  Debt  was  brought  on  a  covenant  in  a  charter  party  to 

»rdv  See  t*1  the  plaintiff  $1.  a  ton  for  goods  imported;  the  *V«w5r  affierned 

S.  C.  &        was  in  not  paying  for  fo  many  tons,  and  one  hogjhead*  which 

€» P. agreed,  amounts  to  fo  much.    The  declaration  and  breach  in  affign- 

Rep.^p"1*  >ng  the  non  payment  for  the  bogfliead  is  ill;  for  the  cove- 

51.  ^.       nant  is  only  to  pay  fo  much  per  ton,  but  otherwife  it  would 
en  v.*      be  if  it  had  been  to  pay  fecundum  ratum  of  fo  much  per 

&C&S.P.  ton*  2  Lcv'  124'  Hil1'  *6  &  *7  Car*  2<  B*  *•  Rea  *• 
pertot  Cur.  Burnis. 

See 
lit.  Apportionment.  (A)  pertot. 

8.  30,000/.  is  covenanted  to  be  laid  out  in  land*  the  money 
need  not  be  laid  out  all  together  upon  one  purchafe,  but  if 
kid  out  at  fever  a  I  tidies  it  is  fvjfUienU    Per  Lord  Talbot* 

3  Wms's* 


iWau^s.  R«p.  aa8.  Midi.  1733.  Lechinere  v.  Earl  of  Coc- 

t 

(L.  8)    Anions.    When  the  A&ion  fliall  be 

brought.  # 

f«  A  Man  made  a  lea  ft  for  years*  and  the  leffee  covenant*!  U 
*^  make  reparations ;  the  lejfor  granted  the  reverfion  to 
lnother>  and  ,the  leffte  for  years  made  his  wife  bis  executrix^ 
and  died;  it  was  holden  in  this  cafe  by  the  Court,  that  the 
grantee  of  the  reverfion  fhould  not  recover  damages,  but  from  the 
time  of  the  grant \  and  not  for  any  time  before;  but  yet 
tin  wife,  the  executrix*  fhould  be  charged  for  the  not  repairing  as  r  ^j  j  J 
iviU^in  the  time  of  her  hujbund  as  in  her  own  time}  and  if  fhe  do 
make  the  reparation,  depending  the  fait*  yet  thereby  the  fuit 
{hall  not  abate,  but  it  {hall  be  a  good  caufe  to  qualify  the  da- 
mages according  to.  that  which  may  be  fuppofed,  that  the 
party  is  damnified  for  the  not  repairing  from  the  time  of  the 
purchafe  of  the  reverfion,  unto  the  time  of  th$  bringing  the 
aftkm.     3  Le.  51*  pi.  ?2.  Trin    15  Eliz.  C.  B.  Anon. 

2.  Covenant  to  fuffer  a  recovery  within  a  year.  All  the  terms 
tire  pail  and  no  recovery  fuffered,  yet  no  aRion  lies  on  that 
Covenant  before  the  year  be  fully  expired  though  all  the  terms  are 
tafly  and  that  it  is  impoffibleto  do  it  within  the  time  prefixed* 
Per  Popham  Arg.  4  Le.  170. 

3.  Leffee  covenanted  to  leave  the  boufes,  trees,  and  woods  at  Arg.  Ma. 
the  end  of  the  term  in  as  good  plight  as  lie  found  them.     Leflee  ^1t^s,c' 
tuts  down  a  tree,  the  covenant  is  broke,  and  the  Ieflbr  fhall  s.  p. accord* 
not  ftay  till  the  end  of  his  term  to  bring  his  a&ion  of  cove-  ingiyaat© 
nant,  becaufe  it  is  apparent  that  the  tree  cannot  grow  again*  {J^Y/he 
and  be  in  as  good  plight  as  it  was  when  he  took  the  leafe.  puiudovm 
Per  Do^eridge  J.  Godb.  335.  Trin.  21  Jac.  B.  R.  in  Cafe  of  thehoufct, 
-Waterer  v.  Mountague,  cites  E.  1.  Covenant,  29.  &ailCnot 

have  affiaa 
Of  covenant  before  the  end  of  the  terra.  F.  N.  B.  145.  (I)  cites  £.  1.  Covenant,  a£. 

4*  /  oblige  myfelf  to  pay  fo  much  money  at  fuch  a  day  and  fi  3  Lev.  984. 
fnuch  at  another  day ;  the  Court  held  clearly  that  adtion  of  aebt  *&  <"»«*• 
lies  if  both  days  are  not  paged.     Hardr.  178.  pi.  4.  Hill.   12  &  g*J  £c 
J 3  Car.  2«in  Scacc.  Norrice's  Cafe.  .   name  of 

NoweLl'ft 
Cafe,  that  covenant  lies  at  the  firft  day,  but  that  there  ia  a  quaere  thereat  to*debt* 

£.  Debt  againfl  the  ajftgnee  after  the  lejfor  has  fever ai  times  r$- 
fujed  to  accept  him  for  his  tenant.     2  Saund.  18 1.  Mich.  22 
Car.  2.  Devereux  v.  Barlow. 

6.  Covenant  was  brought  again  ft  the  defendant  as  affignet 
of  one  J.  V.  and  the  breach  aflxgned  was,  that  neither  the 
faid  J.  V.  in  his  life-time,  nor  the  defendant  fince  his  death, 
bad  kept  the  fences  &c«  in  repair.  After  verdi£r  for  th* 
plaintiff  judgment  was  arreftedj  becaufe  the  a&ion  dots  not 

Ho 


4n  Covenant* 

■  He  againft  the  defendant  as  affignee  for  a  preach  in  the  fife-time  of 
the  o[Jignory  and  this  breach  being  affigned  for  a  default  of  re- 
paration of  the  fence,  as  well  in  the  life-time  of  the  affignor, 
as  in  the  time  of  the  defendant  fince  his  death,  and  entire  da- 
mages given^  the  plaintiff  cannot  have  judgment,  Lutw.  360* 
363.  Trin.  12W.3.  Britton  v.  Vaux. 

^l^j    (M)     In  what  Cafes  it  lies  againji  an  Affignee. 

Cro.C.  sat,  [i.  I F  A.  demifes  to  B.  feveral  parcels  of  land,  and  the  lelfu 
aw.  pi.  8.  1  covenants  for  him  and  his  ajffigns  to  repair  &c«  and  after 

X?nf ,  s!*c!  t'ie  kff*e  °Jftgm  t0  &•  *M  bis  eft  at  e^  in  parcel  of  the  land  demifea\ 
exception  and  after  D.  does  not  repair  that  to  hiiu  affigned,  the  lefior 
"f**  l*kc?>  may  have  an  ad  ion  of  covenant  againft  D.  the  aflignee.  fr, 
fcndant  be"  7  C*r-  **•  R»  between  Conbam  and  King  adjudged  per  Curiam* 
ing  aflignee  this  being  moved  in  Arreft  of  Judgment.] 

of  parcel 

only  of  the  thing  demifed,  lie  is  not  chargeable  with  thit  covenant  any  more  than  the  aflignee  of 

[A.1 2  1  P5"^  ^a^  Dc  charged  in  debt  for  the  rent ;  fed  non  allocatur  ;  for  this  covenant  U 
4*  J  dividabie,  and  follows  the  land  with  which  the  defendant  as  affignee  is  chargeable 
by  common  law,  or  by  the  Stat.  32  H.  8.  and  judgment  for  the  plaintiff.— —Jo.  345.  pL  £• 
Oman  v.  Keroife,  S.  C.  adjudged. 

2.  If  a  man  leafes  for  years,  and  the  UJfee  covenants  to  male 
reparations  and  other  covenants,  and  afligns  his  term  over, 
the  affignee  fhall  be  bound  to  thofe  covenants;  for  they  run 
with  the  land*    Br.  Deputy,  pi.  16.  cites  25  H.  8. 

3.  J.  S.  UJfee  covenanted  to  repair ',  and  afterwards  ajpgned  his 
term  to  W.  R.  whom  the  lejfor  accepted  for  his  tenant^  and  reco- 
vered the  rent  of  him.  IV.  R.  Juffered  the  houfe  to  he  burnt 
down.  Though  by  acceptance  of  the  rent  of  W.  R.  after  the 
affignment  to  him,  the  leflbr  is  barred  of  his  a&ion  of  debt 
for  rent  againft  J.  S.  yet  adjudged  upon  demurrer  that  cove- 
nant well  lies  againft  him.  Brownl.  20,  21.  Hill.  8  Jac.  Fiflier 
v.  Ameers. 

S.C. cited         4.  Covenant  by  grantee  of  the  reverfton  lies  againji  the  lejfee 
arth.a7      after  ajfgnmtnt  of  the  term,  though  no  notice  nor  acceptance  of 
\he  ient  had  been  pleaded ^  where  there  is  an  exprefs  covenant 
for  payment  of  the  rent;  per  Cur.  3  Lev.  233.  Trin.  I  Jacf  2# 
C.  B.  Edwards  v.  Morgan. 

5.  Covenant  will  not  lie  againft  one  merely  as  ajjignee  of  the 
land.  I  Salk.  198.  pi.  4.  Hill.  9  W.  3.  B.  R.  in  Cafe  of 
Brewfter  v.  Kidgel,  cites  Hard.  87.  pi.  5* 

6.  Leffee  covenants  to  rebuild  and  finifli  a  houfe  within 
fuch  a  time;  the  time  expires;  the  houfe  not  rebuilt.  Leflee 
afligns.  Per  Holt  Ch.  J,  The  aflignee  is  not  liable  for  breach 
before  ajjigntnent ;  but  if  the  leflee  had  afligned  before  the  term 
expired,  the  aflignee  would  be  bound.  I  Salk.  199.  Pafctu 
12  W.  3.  B.  R.  Grefcot  v,  Greeiu 

,(N)I« 


(N)  In  what  Cafes  it  oyght  to  .be  brought 
cgainfi  the  Affignee ;  and  in  what  Cafes  againft 
the  Affignor. 

[I.  IF  a  man  leafes  for  years,  rendering  rent,  and  theltffie  *s.c.  cited 
A  covenants  for  him  and  his affigns  to  repair  the  houfe  durtng  *J$^™™* 
the  term,  and  after  the  leffee  affigns  over  the  term*  and  the  t,jfor  v.  Good- 
accepts  the  rent  from  the  affignee^  and  after  the  covenant  is  broke,  chiapi. 
notwithstanding  the  acceptance  of  the  rent  from  the  affignee,  Cro->3°9. 

£L'  r  *    »         i-  •    n     1        r    n    1    if         r  &     1       P*.  8.  a»  ad- 

Yet  an  action  or  covenant  lies  againft  the  nrft  leflee,  for  the  judged  for 

leffee  hath  covenanted  exprefsly  for  him  and  his  affigns,  and  thc°plaintiif 
thi$  pcrfonal  covenant  cannot  be  transferred  hy  the  acceptance  of  on  dcumr- 
the  rent.    M.  1 6  Jau  B*  R.  between  *  Ventrice  and  Goodcheap  Ttr\  Cro#  j. 
adjudged ;  and  the  fame  term  between  f  Bernard  and  God/kail  3°9-  pi-  8- 
adjudged.     H.  16  Ja,  B.  R.  between  Sir  J.  j;  Brett  and -Gum-  ^dc;dtd~  - 
berland  adjudged  upon  demurrer.  P.  16  Car.  B.  R.  be-  JU  ^cro.  j. 

tween  Norton  \\and  Ackland  adjudged  upon  demurrer*     Intra-  521.  P1-  7- 
tur  H.  ijCac  Rot.  549.  Tr.  6  Car.  B.  R.  between  the  Com-  ^J^9  • 
tefs  of  Devon  and  Collier  adjudged  where  the  breach  was  for  point  de- 
non-payment  of  rent.  P.  to  Car.  B.  between  Crofts  and  Jailer  pended 
adjudged  upon  demurrer,  where  the  breach  was  for  non-pay-  ^jj&i™ 
nient  of  rent,  lntratur  Hill.  19  Car.  Rot.  "Barnard.]      2nd  after 

much  argu- 
ment was  at  length  refolved,  that  he  waj  chargeable  with  the  breach  of  this  covenant,  ^  -• 
and  that  the  affignee  of  the  reversion  Ihould  have  the  action,  by  the  Statute  3a  H .  8.  L  4*3  J 
for  it  is  a  covenant  in  fait,  and  by  the  exprefs  words  runs  along  with  the  land  ;  and  notwithftand- 
iog  the  alignment,  the  covenantor  and  his  executors  are  always  chargeable,  fo  that  neither  by  the 
alignment  over  of  his  eftate,  nor  by  any  act  he  can  do,  can  he  difcharge  himfclf  or  his  executors, 
who  are  chargeable  by  the  ad  of  tneir  tdlator,  having  aflets  as  long  as  the  leffor  continues  the 
reverfion  in  him ;  for  the  executors  are  not  chargeable  by  reafon  of  the  privity  of  contract,  but  by 
reafon  of  the  covenant  itfclf,  and  by  the  exprefs  words  of  tlu-  Statute  of  32  H.  8.  Such  remedy  as 
the  leffor  might  have  had  againft  the  leifee  or  his  executors,  fuch  remedy  the  affignee  fhall  have 
againft  them,  it  being  a  covenant  in  fait,  which  runs  with  the  land ;  but  oherwife  it  is  of  a  cove* 
nant  in  law,  which  is  only  created  by  the  law,  or  of  a  rent,  which  is  created  by  reafon  of  the 
contract,  and  is  by  reafon  of  the  profits  of  the  land,  wherein  none  is  longer  charged  with  them 
than  the  privity  of  the  eftate  continues  with  them,  and  this  covenant  may  charge  the  affignee  who 
has  the  eftate,  and' the  leffee  and  his  executors  who  made  the  covenant,  alt  at  one  and  the  felf 
fame  time,  but  execution  {hall  only  be  againft  one  of  them  ;  for  if  he  fue  an  action  againft  the  one, 
and  after  againft  the  other,  as  he  well  may  do,  if  he  take  feveral  executions,  he  who  is  lati  taken 
ia  execution  (hall  have  an  audita  querela  ;  wherefore  it  was  adjudged  for  the  plaintiff.  —  Roll. 
Rep.  359.  pi.  11.  S.  C.  and  it  was  held  by  Coke,,  Doderidgc,  and  Haughton,  that  the  affignee 
ihould  have  advantage  of  this  covenant  at  the  common  law,  becayfe  it  is  a  covenant  for  reparation 

of  the  thing  leafed. a  Roll.  Rep.  63, 64.  S.  C.  adjudged  for  the  plaintiF. Poph:  136, 1 27. 

S.  C.  adjornatur. Godb.  276.  pi.  391.  S.  C.  adjornatur. S.  C.  c'tcd  Cro.  C.  188.  in  pi.  8. 

■•- Ibid.  580.  pi.  3.  cites  S;  C. — : S.  C.  cited  per  Cur.  Saund.  440,  241.  which  fee  at 

P1-  3. 

I  Cro.  C.  580.  pi.  3.  S.  C.  adjudged  that  the  action  well  lay. 

[2.  If  a  leflee  covenants,  that  he  and  his  affigns  will  repair  Seethe 
the  houfe  demited,  and  the  leffee  grants  ever  his  term,  and  the  "^ c£a°£  o£ 
affignee  does  not  repair  it,  an  aftion  of  covenant  lies  either  Brett  v. 
againft  the  affignee  at  common  law,  becaufe  this  covenant  Cumber- 
runs  with  tlje  land,  or  it  lies  againft  the  leffee  at  the  eleftion  {^nphK 
of  the  leffor.     25  H.  8.  Brogk  Covenant  32.] 

8- Oft 


4i3  Cottettatttv 

•  s.C.citei      3.  Q.  EHz.  made  a  leafe  for  years,  rendering  rent,  and 
Arg.  Show.  Jeflee  covenanted  to  pay  it.     The  queen  died,  and  the  rever- 
**  fion  defcended  to  K.  James ;  after  which  the  leflee  affigned 

over  his  term.  The  aflignee  paid  the  rent  to  the  king,  and 
afterwards  the  king  granted  the  reveriion  by  his  letters  pa- 
tents, and  the  patentee  accepted  the  rent  of  the  afljgnee,  and 
after  brought  covenant  againft  the  executors  of  the  firft  leflee} 
and  adjudged  maintainable.  Saund.-24?,  241.  per  Cur.  cites 
Cro.  J.  521,  522.  16  Jac.  *  Brett  v.Cumberland,  and  fays, 
that  this  muft  necefiarily  be  by  reafon  of  the  privity  of  con* 
traft  transferred  by  force  of  the  Statute  32  H.  cap.  341  for 
there  was  no  privity  of  eft  ate  between  them;  becaufe'the  firft 
Ujfee  had  aJJS^ned  his  term  before  the  grant  of  the  reverfion  to  the 
patentee,  which  prove  that  by  the  ftatute  the  privity  of  coaw 
{ra&  \%  transferred. 

4*  If  Ijfee  for  year*  affigns  over  bis  term,  the  lejfer  having' 
notice  thereof  and  he  accepts  the  rent  from  the  affSgnee,  b*  cannot 
demand  the  rent  of  the  lejfee  afterwards,  yet  hi  may  file  other  cove* 
nanti  contained  in  the  leafe  againft  him,  as  for  reparations' 
or  the  like;  per  Jerman  J.  oty.  300.  Mich*  165 1.  Whit* 
way  v.  Pinfent. 

5.  A  d'tverftty  was  obferved  between  debt  for  rent  and  covenant 
for  rem  ;  for  if  the  lejfee  affigns  over%  and  after  leffirt  accepts  the 
ojftgnet  for  his  tenant,  he  cannot  afterwards  maintain  the  debt 
tor  rent  againft  the  firft  leflee,  but  he  can  maintain  covenant 
againft  him ;  and  one  Middleham's  Case  in  1 3 Car.  i.  was* 
cited  by  the  Chief  Juftice,  and  it  was  alfo  now  agreed,  that' 
if  LJfee  affigns  his  term,  and  after  Iff*  affigns  his  reverfion,  and 
the  ajftgnee  of  the  reverfion  accepts  the  rent  of  the  aflignee  of  the 
term,  yet  he  may  have  covenant  againft  the  firft  leflee.  Sid* 
402.  in  pi.  8.  Hill.  20  &  21  Car.  2.  B.  R. 

6.  Though  upon  an  exprefs  covenant  for  payment  of  rent 
covenant  lies  againft  the  leflee  for  rent  arrear  after  his  affign- 
menti  yet  it  feems  that  fuch  action  lies  not  agaikft  lejfee  on  a 
covenant  in  law,  as  upon  (yielding  and  paying)  after  afjign* 
mtnt ;  nota.   Sid.  447.  pi.  9.  Pafch.  22  Gar.  2*  fi.  R.  Anon* 

7.  If  a  man  covenants  to  pay  rent,  and  after  affigns,  the  Itffor 
may  upon  this  covenant  charge  the  party,  or  his  executors,  or  the 

£  4*4  ]  *$!?"*»  at  ^ls  ekQion ;  and  Jo  it  is  if  there  be  20  effignments, 
for  the  party  and  his  executors  are  always  liable  upon  the  deed 
to  the  covenant;  di&um  fuit.  Freem.  Rep.  337.  pi.  417, 
Trin.  1673.  in  B.  R.  Anon. 

8.  If  the  ojftgnee  breaks  the  covenant  he  may  be  charged,  or 
the  leflee,  or  his  executors ;  but  if  an  affignee  affigns  over,  and 
the  fecond  offgnee  breaks  the  covenant,  the  firft  affignee  cannot  be 
charged,  but  the  fecond  aflignee  that  broke  the  covenant,  or 
the  lejfee,  or  his  executors  may;  per  Hale  Ch.  J.  Freem.  Rep* 
338.  pi.  417.  Trin.  1673.  in  B.  R.  Anon. 

a  S*lk'  Si        9*  ^  *eafe  **  ma^e  *or  years  **  ^*  G»  referring  rent*    <?• 

pi.  a.  Pit-"  enters,  and  dies  ppjfejfed ;  S.  his  executor,  4th  June  1658;  affig ns 

cher  v.  to  i>»  and  i\  the  +tb  June  1689,  ojftgns  to  J*  Mm  and  for  half 
TweyS.  C.  a  year's 


Canettattfc 
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»\ 


a  year's  rent  due  on  the  i  ft  of  January  1689s  covenant  was  andjudg- 
brought  againft  P.     The  fole  cjucftion  was,  Mnoticeoftht af-  mentis 
fignment  fhould  be  given  to  the  plaintiff,  and  ^djudjjed  main-  ve'r{£a^a 
tainable  by  3  Juftices,  contra  Ventrrs.     But  this  judgment  B.  R.  and 
was  afterwards  reverfed  in  B.  R.  upon  the  matter  in  law,  viz.  5^,°°^ 
that  notice  of  the  affignment  to  the  plaintiff  was  not  necef-  J^J  ££ 
fury  1  for  by  the  affignment  the  privity  of  eftate  was  gonfe,  no  privity 
and  there  was  nothing  to  fupport  the  action  againft*  the  de-  of-efkteor 
fendant,  he  being  only  affignee.    %  Vent.  23^.  Mich.  2  W.  b«v^th*' 
&  M.  in  C.  B.  and  4  ^V.  &  M.  in  B.  R.  Tovey  v.  Pitcher,    piaimiffand 

defendant, 
and  thefe  failing  the  plaintiff's  a&on  muft  fail  tikewife,  bectufe  that  mufl  be  founded  either  upon 
the  one  or  the  others  and  atta  an  objection  that  it  night  be  «0t£»«d  to  ■'beggar ;  the  Court  an- 
fwered,  that  it  was  the  lelTor's  own  fault  and  folly  to  take  the  fitfft  affignee  for  his  tenant,  anoUhat 
the  leflbr  was  not  without  remedy  ;  for  that  he  might  bring  covenant  againft  the  lc (Tee's  executors* 
•r  ha  might  d&rain  on  the  land.-: — Show.  340.  S,  C.  in  B.  R.  and  judgment  in  C.  B.  reverfed. 
——4  Mod.  7i.»S»  C.  in  B.  R.  and  that  judgment  in  C.  B.  reverfed. Carth.  177.  S.  C  ad- 
judged in  C.  B.  but  reverfcd  in  B.  It,— — *— 12  Mod*  23.  S.  C.  an£  judgment  in  C.  B.  reverfed, 

and  nil  dftura  as  to  point  of  notice. Comb.  102.  Richards  v.  Turvey  S.  C.  and  by  Holt 

Ch*  J.  affigriment  by  affigpee  discharges  him ;  becaufe  ne  was  only  chargeable  as  having  the  land; 
and  there  is  no  more  reaioa  for  his  giving  notice  to  the  leflbr  of  his  alignment  over,  than  of  tho 
ai&gniaent  to  him  by  the  leflee,   and  judgment  in  C  B.  was  reverfed.  — —  S.  C.  cited  Lord 
Raym.  Rep.  368.  and  Holt  Ch.  J.  faid,  that  that  judgment  of  C.  B.  was  reverfed  in  B  R.  by  than 
opinion  of  the  whole  Court,  which  reverlal  was  grounded  upon  the  realbn  of  Walto'iCafe* 
9  Rep.  S3  &o« 

» 

10.  Executor  of  a  term  ajjigns  it  over.     The'qjff!*ne*  fijfetis  itx 
over to  another*    The  executor  ftill  liable;  but  itHeems  that 
the  executor's  affignee  is  difcharged  on  his  affigning  it  over. 
4,  Mod,  76.  Hill.  3  &  4  W.  &  M*  in  B.  R.  in  Cafe  of  Pitcher 
Yk  Tovey. 

» 

(N.  a)    Againft  whom,  *  By  Agreement  to  the 

Eftate. 

r#  A  feoffment  was  made  by  deed  with  divers  covenants.  f^ff** 
One  of the  feoffees  fealed  the  deed,  but  the  other  did  not >  fjlSs/a 


hut  he  occupied  andfurvived.  Adjudged  that  he  (hall  be  bound  but  citea 
by  the  covenants  and  feal  of  his  companion.  D.  13.  b.  pi.  66«  JJ,"n*  ^* 
cites  38  E.  3*  to  which  Shelly  agreed.  life,  re- 

mainderftt 
another,  and  that  leflee  for  life  only  fealed  the  counterpart,  yet  i£  he  in  remainder  after  the  death 
•f  leflee  for  life  agrees  to  the  eftate,  he  (hall  be  fubje&  to  the  covenants.  -S  C.  cited 

Arg.  3  Bulft*  163.  cites  S.  C.  and  Ibid.  164.  cited  by  Coke  Ch.  J.        ■       Co*  Litu  130.6. 
agx»  *~S.  F. 

(N.  3)  Lies  againft  whom.  Grantee.  On  Cove-  [  4*5  1 
nants  by  the  Grantor,  Feoffor,  or  Leflbr. 

T  ESSOR  for  years  covenanted  in  the  leafe  that  at  the  end  of 
*~*  the  term  he  would  make  a  niwJeafe  to  the  leffee  or  bit 
aflignees,  and  after  granted  over  his  reverfton^  and  at  the  end  of 
the  term  the  lejjor  brought  covenant  againft  the  grantee.  Cited  by 
Gawdy  as  a  cafe  which  he  remembered  lately  adjudged  in 
\  C*  B# 


4i  5  €tsmmu 

C.  B.  and  to  this  all  the  Juftices  and  Serjeants  agreed*  Mo« 
.    159.  in  pi.  300.  Hill.  x6  Eliz. 

(O)    What  will  extinguijh  a  Covenant. 

There  is  no  [1.  |F  a  w*«  covenants  with  tenant  for  life  of  an  houfe  to  find  0 

m6hTs.  chaplain  tofing  &c.  in  the  houfe  every  Saturday  during  the 

and  this  life  of  the  covenantee  y  if  the  covenantee  fut renders  to  the  leflbr 

fcems  mif-  the  houfe*  and  re-takes  an  ejlate  for  years ,  yet  the  covenant  re- 

runt  mdi»s- 6  h.  4. 3.] 

a.  pi.  5.  , 

&  P.  by  Hankford,  that  the  covenant  it  not  jextinA,  but  it  a  thing  executory  between  them,  ant 

lies  in  privity  by  way  of  aftion,  though  the  other  has  the  houle. 

[l.  The  fame  law  if  he  had  granted  the  houfe  over,  andhe  had 
not  retook  an  e II ate.  6  H.  4.  3.  (Quaere  this,  for  after  the  grant, 
how  is  it  lawful  for  the  chaplain  to  come  into  the  houfe 
without  a  trefpafs  ?)] 


•  See  tit.  3.  A  covenant  in  law  is  abridged  by  an  exprefs  covenant ,  though 

Refervatiwi    it  be  I  ^ 

™  8.  and  31  H.  8.  4.  pi.  2.  that  *  refefvation  to  the  leflbr  e*- 


Refervatiwi  ;t  ge  fa  the  affirmative.  D.  19.  b.  Marg.  pi.  115.  cites  4Rep# 


eludes  the  generality  of  the  law,  and  that  the  heir  flxall  not 
have  the  rent. 

4.  It  wae  faid  by  Man  wood  Ch.-B.  that  by  the  recovery  of 
the-  damages  the  lefjee  fhould be  excufedfor  ever  after,  for  making 
of  reparations ;  fo  as  if  he  fuffer  the  houfes  for  want  of  repa- 
rations to  decay,  that  no  aftion  fhall  thereupon  after  be 
brought  for  the  fame,  but  that  the  covenant  is  extirrfl.  3  Le. 
51.  pi.  72.  Trin.  15  Eliz.  C.  B.  Anon. 

See  tit.  5*  A  collateral  covenant  in  a  leaie  to  do  a  thing  upon  other. 

Condition    land  not  leafed  is  not  'gone  by  leflbr's  entry  into  the  land 

todCtheLa'  leafed'  Mo*  4°2*  P1-  534-  Pafch-  37  Eliz-  Cari11  v-  Rcad- 
notes  thert,      6.  If  a  man  by-  deed  doth  covenant  to  build  a  houfe  or  make* 

an  ejlate y  and  before  the  covenant  broken  the  covenantee  releafes  to 
him  allaclions,  fuits  and  quarrels,  this  does  not  difcharge  the' 
covenant  itfelf,  becaufe  at  the  time  of  the  releafe  nihil  fuit 
debit  urn,  there  was  no  debt  or  duty,  or  caufe  of  a&ion  in 
being  ;  but  in  that  cafe  a  releafe  of  all  covenants  is  a  good  dif- 
charge of  the  covenant  before  it  be  broken.  Co.  Litt.  292.  b. 
7.  If  an  ejlate  be  created*  and  a  covenant  in  law  annexed  to  it9 
the  covenant  Jha  11  ceafe  if  the  ejlate  ceafes  ;  but  if  an  exprefs  cove- 
nant is  annexed,  and  the  covenantor  does  not  perform  it,  aft  ion 
lies  for  not  performing  it,  though  the  ejlate  be  avoided \  agreed* 
"  Arg.  2  Brownl.  159.  Pafch..  10  Jac*  C.  B. 
[   4x6  ]       8.  Where  an  ejlate  is  determinable  and  relative  covenants  ate  in 
the  fame  deed,  there  when  the  ejlate  determines  the  covenants  are 
gone ;  but  if  eftate  pafs,  the  covenants  may  be  good  enough  $ 
as  where  a  charter  of  feoffment  is  made  with  a  letter  of  attorney 
v  to  make  livery,  and  a  covenant  to  quietly  enjoy  from  hena forth,  if 

the  party  be  dijlurbed  before  livery  the  covenant  is  broken ;  Arg. 

Fieem. 


4i6 

Freem.  Rep.  175.  in  pU  187.  Mich.  1674.  Done  v.  Dr. 
Barebone. 

9.  A.  covenants  with  B.  to  pay  a  rent  to  theufe  ofC.  though  a  Mod.  13$. 
thecovenant  (being  collateral)  is  not  transferred  by  the  Statute  H™lc  v^  c 
of  Ufes  with  the  remedies  incident  by  law  to  the  grant)  yet  adjudged.  " 
thecovenant  is  not  difcharged;  and  judgment  according]  y< 

Mod.  223.  pi.  12.  Mich,  28  Car.  2.  C.  B.  Bofcowen  v. 
Crooke. 

10.  A  covenant  however  good  in  its  creation  may  be  ex* 
tingujflied  afterwards  by  the  death  of  the  covenantor  to  whom  the 
covenantee  was  heir ;  agreed  by  all  the  judges .  of  C.  B» 
Comyns's  Rep.  333.  Mich.  6  Geo.  I.  Madge  v.  Mudge. 

1 1.  A.  covenants  on  his  marriage  to  lay  out  3000  /.  in  the  pur* 
chafe  of  land9  and  to  fettle  it  on  A*  in  tail,  remainder  to  B.  A. 
pur  chafes  the  manor  of  Dm  with  this  3000I.  and  never  Jetties  it9 
but  fuffers  a  recovery  thereof  \  as  the  covenant  was  a  lien  on 
the  land,  fo  the  recovery  fuffered  of  it,  difcharges  the  lien,  and 
bars  B.  of  the  benefit  of  the  covenant,  and  of  the  remainder. 
Refolved  without  difficulty*  3  Wms's.  Rep.  171.  Hill.  1732. 
in  Cafe  of  Sir  Sam.  tyWwood  v.  Turner. 

12.  If  leffee  covenants  to  repair  lie  is  hound  to  do  it,  though 
thehoufe  is  burnt  down.  Comyns's  Rep.  627.  pi   268.  Hill.  12 

.  Geo.  2.  Chefterfield  (Earl  01)  v.  Bolton  (Duke  of ). 

■  * 

(P)     What  an  Extinguiftiment,  though  the 

Leafe  continues* 

j.  jyT  recovery  of  damages  in  a&ion  of  covenant  for  non* 
"*-'  reparation*  the  leflee  (hall  be  excufed  for  ever  after 
from  making  reparations,  fo  as  if  he  fuffer  the  houfes  for 
want  of  reparation  to  decay,  no  adion  (hall  hereupon  be 
brought  for  the  fame,  but  the  covenant  is  extindt  \  per  Man- 
Wood.  3  Le.  51.  in.  pi.  72.  Trin.  15  Eliz.  C.  B. 

2..  The  Prior  of  N.  made  a  leafe  for  life  by  indenture,  by 
which  leffee  covenanted  to  find  vicluah  for  the  cellerer -at  all  times 
when  the  ceUerer  came  thither  to  hold  Court;  the  prior  was  * 
diflblved,  and  the  poffeffions  given  to  the  dean  and  chapter 
newly  ere&ed,  it  was  held,  that  leffee  Jhould perform  the  cove-' 
nant  to  him  that  fupplied  the  office  of  cellerer^  viz.  theffeward. 
'4Le.  187.  M.  17  &  18  Eliz.  B.  R.  Anon. 

3.  A.  leafed  a  mill  to  B,  and  A.  covenanted  to  find  eight . 
men  to  grind  in  the  mill  every  day,  and  that  if  A.  failed  therein, 
B.  fhould  retain  fo  much  out  of  his  rent.  B.  pulled  down  the 
corn  mill  and  made  it  a  horfe  mill.  Per  tot.  Cur.  By  the  altera- 
tion A.  is  difcharged  of  his  covenant  and  the  converfion  is 
wade,  though  for  the  leflbr's  advantage.  Cro.  J.  182.  Trin. 
5  Jac.  B.  R.  City  of  London  v.  Grahme. 

4.  Debt  on  bond  condition  to  perform  covenants  in  a  leafe; 
defendant  pleads,  that  after  and  before  the  original  purchafed, 
the  leafe  was  cancelled  by  content  of  plaintiff  and  defendant. 

Vol  VI.  Ii  Per 


417*  emam* 

Per  Coke  Cb.  J.  held  clearly,  the  plea  is  not  good  without 

averment,  that  no  covenant  +was  Ar*£*  before  the  cancelling 
the  indenture.  2  Browni*  167.  Pafch.  10  Jac.  C.  B»  Anon* 

(Qj  Continuing  Covenant,  though  the  Leale 
&c.  is  determined  or  furrendered. 

!•  TF  a  far  fan  leafes  bis  glebe  fir  years,  and  after  refignt,  by 

*  which  the  leafe  is  void,  yet  action  of  covenant  lies 

againft  him;  quodnota.    Br.  Covenant,  pi.  42.  cites  12  H. 

4-  S- 

2.  B.  held  certain  land  fir  term  of  10  years  of  A.  It  is  ccve~ 

nanted  between  A*  and  D.  that  if  B.  pay  100/.  to  A.  within  the 

fa  id  10  years,  that  then  bejhall  be  feifed  to  the  ufeofB.  in  fee9 

and  B.  fur rendered  bis  term  to  A.  and  after  paid  bim  100L 

within  the  10  years ;  there  B.Jball  have  fee ;  for  the  years  are 

certain ;  contra  where  it  is  covenanted  that  if  he  pays  100A  within 

the  term  aforefaid,  and  he  fur  renders  and  pays  the  100 1.  this  is 

not  good;  for  there  the  term  is  determined,  but  in  the  other 

cafe  the  10  years  remain  notwithftanding  the  furrender.   Be 

Expofition  pi.  44.  cites  35  H.  8. 

Cro.  Elix.         2*  By  the  Statute  13  Eliz.  [cap.  20.]  of  leafes  it  rs  ena£ted» 

dtS'fly-**  tnat  i*z  Parf°n  's  non-refident  on  his  living  for  the  fpace  of 

low's  are    80  days,  all  leafes  made  by  bins  and  alt  obligations  and 

&  P.  held    covenants  &c.  for  enjoining  it  ftiall  be  void.  It  was  adjudged 

according-    ^^  wjiere  a  parfin  madea  leafe  for  years,  in  which  were  divers 

covenants  ort  the  leflee's  part,  and  afterwards  the  leafe  became 

void  fir  non-refideney  &lc9  that  for  a  covenant  broke  before,  aft 

a&ion  of  covenant  did  lie.  Cro.  £•  78.  in  ph  37,  Arg.  cites 

26  Eliz.  Walls  v.  Cox. 

Le- 179*  4*  In  covenant  the  cafe  was,  tenant  for  life  leafed  for  years, 

pL  «54«       and  the  leflee  by  indenture  granted  bargained  and  fold  all  his 

Landed    eftate,  to  have&c.  in  tarn  amplis  modo  &  forma  as  he  ought 

S.C.  hcrcu  to  hold  it;  this  implies  no  warranty,  being  the  words  of  the 

not  uy       leffee  for.  years  of  a  tenant  for  life,  but  determines  with  the 

faffa1*1    eftate  on  the  death  of  tenant  for  life.    Cro.  E*  157.  pl#  42* 

plaintiff  »    Mich.  3 1  &  32  Eliz.  B.  R.  Landydale  v.  Cheney. 

not  leffee 

but  afiignee  t»  whom  thU  Warranty  in  law  cannot  ettend  *  but  adroit  that  the  warranty  extendi 
to  the  plaintiff,  yet  it  determined  with  the  eftate  of  the  tenant  for  life,  and  lb  the  covenant  ended 
with  the  eftate. 

Lt.  179.  in       £#  If  tenant  in  tail  makes  a  leafe  for  years  and  dies  without 

pLa$i.S.P.  ijp^  tke  covenant  determines  with  the  eflate  5  Are.  And  of 

that  opinion  was  the  Court.  Cro.  E.  157.  in  pi.  42*Mich.  31 

&  32  Eliz.  B.  R. 

Noy*  75'         b.  Leflee  for  years  of  a  difleifor  covenants  to-  leave  the  &c# 

Coirrt1"1      in  good  repair,  and  yield  them  up  to  the  Uffor.     Leflbr  brings 

thought  the  covenant  and  leflee  pleads,  that  A.  was  feifed  in  fee-  till  by 

leffee  dif.      the  plaintiff  dijfeifed,  and  afterwards    A.  re- entered  who  in*- 

t  \™m°}   fcoflW  h  S.  who  is  yet  feifed  &c.  and  upon  demurrer  ad^ 

judged 


^aWdWfe  Ul7 


For 


ju&ri  a  g&od  barv  Cto.  E.  656.  pi.  s»t.  HiU.  41  Eliz.  B.  R.  *«*  ^ 

Awrewsv*  Needham.  begone  th* 

obligation  i*  discharged,  aac}  cites  fco  $.  6.  and  45  E.  3.  t 

7.  A.  leafes  to  B*  for  10  years,  and  covenants  at  the  end  of 
the  term  to  have  four  acres  of  the  land  fallowed  and  plowed,  and 
in  the  leafe  was  a  ptovifo  that  if  B*  miflike  his  bargain,  that  on 
a  year* s  warning  B.  may  furrtndtr  his  efiaie\  B.  afterwards  fur- 
rendered  accordingly.  The  acceptance  of  the  fur  render  is  no 
difpenfation  of  the  covenant,  butotherwife  if  theprovifo  had  [  4*8  3 
been  in  the  end  of 10  years ;  for  then  if  the  leffor  accepts  the 
ftrrender  before  the  10  years  expires,  it  is  impoffible  for 
the  leffee  to  perform  the  covenant.  Noy.  n8«  Auftin  v% 
Moyle* 

8*  An  adiion  was  brought  upon  an  exprefs  covenant  in  a  8  Bit>wnL 
voidable  leafe*  adjudged  that  the  a<SHon  would  lie  though  the  s.5£.it" 
leafe  was  void,  and  Coke  Ch.  J*  faid,  that  if  the  a&ion  mould  judged.-, 
not  lie,  a  great  mifchief  might  happen ;  for  a  deari  Itiight  as  Ow.  136. 
to-day  make  a  leafe  to  A.  and  keep  it  fecret,  artd  to-morrow  thc  £*£ 
make  another  to  B.  and  covenant  tp  enjoy,  and  fo  avoid  the  &c.  0f 
Tecond  leafe,  Brownl.  21.  Trim  9  Jac»  Walter  v.  the  Dean  Norwich 
*c.  Of  Norwich.  L«aa2ff. 

ference  is 
taken,  ufcn  an  ehaXe  is  created  in  which  is  implied  a  covenant  in  law,  there  if  the  efiate  be  voidthe 
covenant  is  void  alfo  j  farwhen  there  iaan  exprefs  covenant*  in  died  it  is  othcrwife,  though  the 
etbte  be  void  or  voidable*  An  exprefr  covenant  defending  on  the  nature  of  the  conveyance 

and  which  ta  only  auxiliary -,  and  goes  along  with  the  eftate,  is  void,  if  the  conveyance  is  void. 
Arg.  Ch.  Prec.  476.  Mich.  1717.  in  Cafe  otFur&ker  v.  Robinfon. 

9.  If  a  covenant  depends  on  the  intereft  of  a  leafe,  as  a  cove-  ^Al*J:d 
Iiant  to  repair  the  thing  demifed*  or  to  pay  rent,  thefe  covenants  t^cPty  * 
are  void  if  the  leafe  is  void,  becaufe  they  immediately  depend  miflake. 
on  the  leafe ;  but  where  the  covenant  is  for  a  collateral  thing, 
as  a  covenant  that  the  leflbr  is  owner  at  the  time  of  the  leaie, 
or  the  leflee  (hail  enjoy  it,  or  lhall  be  difcharged  and  faved 
harmlefs,  thefe  covenants  being  collateral  to  the  leafe  and  in- 
tereft are  good  though  the  leafe  is  void ;  per  Haughton  Ser- 
£fc  ant.    Arg.  Ow.  136.  Pafch.  10  Jac.  in  Gate  of  Waller  v. 
ean  &c.  of  Norwich* 
- '    to.  Afc  poffeffed  of  a  term  for  years  grants  fo  much  of  the  term  £ev.  45. 
f$Jhallbe  unexpired  at  his  death;  the  grantee  aj/tgns  and  cove-  cove„ante 
Bants  that  the  ajjignee  fhall  enjoy  againfi  all  perfons,  and  the  and  oblig*. 
plaintiff  afligns  a  breach  and  iffue  upon  it,  and  verdift  for  £™hbfo^nfhe 
theplaintift;  it  was  moved  in  arreft  of  judgment  that  the  J*rob°0rra_? 
aftion  did  not  lie,  becaufe  the  original* grant  being  void  for  tionofa 
the  uncertainty,  the  covenants  are  void   alfo,  becaufe  the  grant,which 
bond  depends  on  the  covenants  and  the  covenants  depend  on  Jj£*  va„aVo 
the  leafe.     But  it  was  anfwered,  that  the  term  is  not  well  af-  both  void; 
ffgoed,  butrhat  here  is  a  covenant  that  ftands  diftindk  by  andjudg- 
itfelf,  and  if  there  be  not  any  covenant,  then  the  obligation  £™0££ . 
is  fingle  ;  adjudged  for  the  defendant.  Rayro.  27.  Mich.  13  fey**,  he 
Car.  B.  R.  Capenhurft  v.  Capenhurft.  heard)  For 

I  i  2 
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4i  8  Cobtttftttt* 

the  defendant*— —  K«b.  130.  pl.54. 164.  pi.  118.  183.  pi.  156.  adjudged  for  the  defendant* 

— S.  C  cited  1  Salk.  199.  Arg.  Et  hoc  fuit  concefium,  per  Holt  Ch.  J.  becaufe  that  wu  a 

relative  and  dependant  covenant,  and  if  there  be  no  eftate  granted  the  covenant  fails,  S.  C 

cited  Ld'.  Raym.  Rep.  388.  But  per  Car.  the  covenant  in  this  cafe  was  that  the  covenantee  fhould. 
enjoy  the  term  which  wai  impouiblc,  where  no  term  pafled  by  the  deed. 

Ld.  Raym.        1 2.  Where  there  is  a  covenant  and  a  bond  to  perform  it,  and  it 

S.Cc.  ac-       Ttfers  tp  an  eftate  and  is  to  wait  upon  it,  if  there  be  no  eftate 

cordingly     granted,  as  where  there  is  a  bargain  and  fale  but  not  inrolled, 

and  fo  a       tire'  covenant  fails.     'As  where  the  deed  was  by  the  words 

?.d5"^im  Srant>  barga'n,  and  fell  &c.  to  the  plaintiff,  and  the  deed 

affirmed.      was  not  inrolled.     But  where  a  covenant  is  diftindt,  feparate? 

*Ow.  136.  and  *"  independant^  it  is  not  material  whether  any  eftate  palled* 

Dearie!      an(* tne  p'a»nt»ff  need  not  fhew  it,  "nor  fay  quod  defendens 

ofKorwkh.  conceflit.  But  the  beft  way  is  to  declare  quod  cum  teftatun* 

'       exiftit  &c.  and  judgment  accordingly.    1  Salk.  199.  pl»  5* 

Mich.  10  W.  3.  B.  R.  Northcote  v.  Underhill. 

[  4X9  3  (R)     Difpenfed  withall  by  becoming  afterwards 

Unlawful. 

Aleafefor  1.  |F  a  par/on  has  a  term  with  condition  not  to  alien j  and 

ina4e  to"  tnen  c°mes  tn*  ftatute  again  ft  keeping  a  farm,  yet  it 

clergyman  fee ms  the  condition  is  good.     Arg.  2  Brownl.  142.  in  Cafe 

before  21  Qf  Portington  v.  Rogers,  cites  [D.  28.  b.  pi.  189.]  28  H.  8. 

H.  8.  who     t  Ajrv_.      tm  i^r^  °  u  r  * 

covenanted    Leoman  s  Cafe. 

not  to  alien 

without  licence,  and  then  the  1 1  H.  8.  was  made,  which  prohibited  any  clergyman  to  hold  any 
land  in  farm,  whereupon  the  clergyman  ajfigned  without  licence,  and  the  covenant  was  held  not 
to  be  broken,  becaufe  21  H.  8. 13.  made  at  unlawful  for  him  to  hold  it.    12  Mod.  169.  per  Holt 

Ch.  J.  in  delivering  the  opinion  of  the  Court,  Hill.  g.  W.  £.  cites  D.  ^7. Though  the  Statute 

countervails  a  licence,  becaufe  every  man  is  privy  to  it  (which  they  would  not  agree)  yet  it  wai 
faid  that  this  ftatute  ought  to  be  alUdgtd,  it  being  erudition  that  where  a  ftatute  licences  » thing  it 
ouchttobe  pleaded  by  thofc  that  will  take  advantage  of  it.  D.  17.  b.  pi.  178.  HUL  a8  H.  8. 
Abbot  of  Wcttminilcr  v.  Leman. 

toaft  had*  *#    A#  ^   ^^  Xti  th<5  la°ds    °f  B#  *ni  W'**  ***  SiatUti 

given  him  32  ^#  ^*  cabling  tenant  in  tail  to  make  leafes  for  2 1  years  or 
only  on       three  lives ;  A.  was  bound  in  a  recognizance  to  5.  not  to  alien  &c» 

dokythe  but  *°r  the  term  °^  nis  own  I,fc*  *l  was  neld  by  Bromley, 
condition      Portman,  and  Harris  Serjeants,  that  A.  could  not  Ieafe  for 

was  not*  21  years  without  forfeiture  notwithftanding  the  ftatute;  but 
thereby  dif-  jf  hejeafed  for  2!  years  or  three  lives,  they  thought  that  re- 
with!  Per  mainder-man  could  not  avoid  the  leafe  after  A's.  death  with- 
Hoi*  Ch.  j.  out  iffue,  nor  the  donor  neither,  though  in  the  ftatute  were 
ioQM<Hiii  no  words  of  tne  d°nor  °r  remainder-man.  D.  48.  b.  Pafchv 
oW.3.cites  33  H.  8.  pi.  5.  E.  of  Bridgewater's  Cafe. 

5.  C.  in 

Cafe  of  Brewfterv.  Kidgell. 

3.  Covenant  upon  a  charter-party  for  freight  was  dated  10th 
of  February,  then,  comes  an  a&  of  parliament,  and  fays  that 
all  French  goods  imported  after  the  gtb  of  March  following  /ball 

be 
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be  forfeited^  and  prohibited  the importing ;  and  this  agreement 
was  for  the  freight  of  the  French  goods,  and  this  was  pleaded 
in  bar,  to  which  the  plaintiff  demurred,  and  the  Court  in- 
clined for  the  plaintiff,  not  being  a  thing  that  was  malum  in 
fe;  the  Court  feemed  ftrongly  for  the  plaintiff;  fed  quaere. 
Skin,  161.  pi.  9.  Hill.  35  &  36  Car.  2.  B.  R.  Dean  v. 
Tracy. 

4.  Covenant  upon  a  charter-party  for  the  freight  of  a  (hip,  See  pi.  3. 
the  defendant  pleaded,  that  tbefhip  was  loaded  with  French  goods  wh^hsfc5!n* 
prohibited  by  law*  to  be  imported,  and  upon  a  demurrer  the  to 
plaintiff  had  judgment;  for  the  Court  were  all  of  opinion, 

that  if  the  thing  to  be  done  was  lawful  at  the  time  when  the 
defendant  entered  into  the  covenant,  though  it  was  after- 
wards prohibited  by  aft  of  parliament,  yet  the  covenant  is 
binding.  3  Mod,  39.  Hill.  35  Car.  2.  B.  R.  Brafon  v.  Deane.  % 

5.  Where  H.  covenants  not  to  do  an  aft  or  thing  which  was  la  Mod. 
lawful  to  do,  and  an  ad  0/ parliament  comes  after  and  compels  l69-  S.C. 
him  to  do  it,  the  flatute  repeals  the  covenant.     1  Salk.  108.  £  u  ~.byT 

Hill.    9  W,  3.   B.  R.  in  Oliver- 

6.  So  if  H.  covenants  to  do  a  thing  which  is  lawful,  and  ing  the 
an  acl  of  parliament  comes  in  and  hinders  him  from  doing  it,  ^court** 
the  covenant  is  repealed.    Ibid.  Comb. 

7.  But  if  a  man  covenants  not  to  do  a  thing  which  then  467-  s.  c. 
w*s  unlawful,  and  an  acl  comes  and  makes  it  lawful  to  do  it,  J^'  q£\ 
fuch  aft  of  parliament  doe3  not  repeal  the  covenant.      Per  r    ±2Q  *j 
Holt.     1  Salk.  198.  pi.  4.  Hill.  9  W.  3.  B.  R.  Brewfter  v.  L  *       4 
Kitchell. 

8.  But  if  a  man  covenants  to  do  a  thing  which  was  not 
lawful  before,  and  an  aft  makes  it  lawful^  that  aft  does  not  re- 
peal the  covenant,  12  Mod.  169.  Hill.  9W.  3.  per' Holt 
Ch.  J.  in  delivering  his  opinion  of  the  Court  in  the  Cafe  of 
Brewfter  v;  Kidgell. 

(S)    What  is  a  Covenant ;  and  what  a  Condi- 
tional Leafe  &c. 


I.  T  EASE  of  a  houfe  for  life  by  indenture,  provided  always,  n>id.  Marg, 

**^  that  if  theleflee  die  within  6o*years  then  next  enfuing,  cite* 
that  then  his  executors  and  affigns  (hall  have  and  enjoy  the  QPJrkJ,1  * 
land,  as  in  right  of  the  leffee,  until  the  60  years  are  expired ;  pu  4^°,^ 
the  Court  thought  that  this  was  not  a  leafe  but  only  a  cove-  Bendi.  cap. 
»ant.    JDy.  150.  a.  pi.  83.  Trin.  3  &  4  P.  &  M.  Parker  v.  68-  IV  \ 

r*  J       J    -        c        *  J       T  cannot  find 

Oravenor.  %         it]  that  the 

opinion  of 
the  Court  was  thai  no  leafe  for  years  was  held  by  this  provifo ;  becaufe  nothing  of  faid  term  was 
'  given  in  faft  to  the  leffee  for  his  life,  in  his  life  as  remainder  to  him  and  his  executors  for 
60  years. 

—  » 

2.  Leffee  covenanted  that  itjhould  be  lawful  for  the  lejfhr  to  cut 

the  timber  trees*  and  the  leffor  covenanted  that  it-Jhoula  be  lawful 

%for  tb$  leffee  to  take  underwood,  provided?  and  the  leffee  covenanted* 

li  3  that 


that  ht  would  not  cut  timber  trees*  This  provifo  was  adjudgei 
a  covenant  and  not  a  condition,  becaufe  the  intent  appears  to 
be  only  to  abridge  the  generality  of  the  covenant,  precedent 
to  which  it  is  adjoined.  Mo.  707.  pi,  987.  cited  per  Cut,  a> 
^afch.  16  Elia    Hannington  y.  Holland, 

3.  Arbitrators  award  that  A,  fliall  have  the  lands,  yielding 
end  faying  10/.  per  ann.  In  this  cafe  it  is  not  a  condition  ; 
for  it  is  not  knit  to  the  land  by  the  owner  itlelf  bit  by'aftrqnger^ 

•    vis.  the  arbitrator,  3  Le,  58.  Mich,  17  Eli*.  B,  R,  TreftiatA 
V.  Robins, 

4.  A  recoveror  made  a  leafe  for  years,  provifo  tbtit  if  the  Ufoe 
dies  within  the  term,  his  executor's  fhttll  pay  the  rent  to  bjm'wlfo 

fuffered  the  recovery,  this  was  adjudged  a  covenant,  M6, 
707.  pi,  987.  cited  per  Cur*  As  Mich.  28  &  29  Eli*.  Pott's 
Cafe.  '  • 

5.  A  recital  in  an  indenture,  that  before  the  indenture  thi 
parties  were  agreed  to  do  fo  or  fo,  this  was  a  covenant,  as  to 
Jay,  whereas  it  was  agreed  to  pay  20  L     For  now  the  indenture 

it  (elf  confirms  the  agreement  and  intent  precedent,  though 

it  be  relative  to  the  former  n&.  in  pais,  when  it  is  declared  by 

deed  it  is  now  a  covenant  by  the  indenture;  per  HaTe  ChmU 

and  judgment  accordingly,     3  Keb,  465.  pi.  47.  PaTdh,  a^ 

Car.  2.  B.  R.  Barefoot  v.  Frefwell. 

Or  Ncwi-  6.  A  power  to  dig  up  trees  making  up  the  hedges  h  'not  it  ceA* 

jpaymcntof  dition,but  covenant  lies  for  not  repairing  the  hedge,  2  Show, 

%  Browni*    202.  pi,  309,  Pafch.  34  Car,  2,  Airtn, 

» a  4.  per 
Fleming 

T*42i  ]  (T)     Tliat  Vendor  &c.  has  a  lawful  Eftate  &c. 

notwithftanding  any  A<&  done.    And  Pleadw 
ings. 

An*.  134,  1-  /COVENANT  that. the  lands  are  of  the  value  of  iooo  1% 
pi.  1*5.  ***  per  ann*  and  fo  Jhall  continue  notwithfiandihg  any  ah 

f  #C'd  by*'  *me>  w  t0  **  done  by  him  l  adjudged  that  the  words  (notwith* 
all  the  jut  ftanding  any  aft)  extends  as  well  to  the  time  of  the  ccwenant 
ticei,  andfo  made  as  to  the  time  future,  and  though  they  Were  not  the'n 
judgment     Qf  ^^  vajlje>  the  covenant  was  not  broken  except  forae  aft 

"^•biftthe  done  by  him  was  the  caufe  of  it.    Cro.  E.  43.  pi.  4.  Mich, 

plaintiff.  27  &  28  Life,  C.  B.  Rich  v.  Rich, 

o  Rep.  60,        2«  The  leffbr  covenanted,  that  he  had  lawful  right  and  eftate 

b.  6t.  a.  to  leafe  the  lands  &c.  and  in  covenant  brought  by  the,  leffte, 

Jtadihaw't  the  breach  affigned  was,  th#t  the  leffor  had  not  a  lawful  right  arid 

adjudged.  iflate  t0  ma^e  a  1*°/**  anc*  ^°  ^a^  broke  his  covenant ;  adjudged 

— —  JenlL  that  the  covenant  being  general  the  breach  may  be  afggnecl 

3°s-  pi-  7£  as  general,  and  it  lies  not  in  the  plaintifPs  notice  who  has  the 

eordingiy'  rightful  eftate,  but  the  defendant  ought  to  have  maintained  that 

for  what '  be  was  feifed  in  fee  and  had  a  good  eftate  to  demife ;  and  then  thi 

?°7?  ^°  plaintiff  ought  to  Jhew  a  Jpecial  title  in  fome  other;  but  prim^ 

the  taw?  fecie  the  co *nt  is  good,  the  coYena&t  being  gtnejral,  to  a%Q 


%  general  breach ;  tbeiefute  the  judgntent  w*a  affirmed,  Gro.  MF  <*** 
J.  304.  pi.  i>.  Trin.  to  Jac.  a  R.  Salman  v.  Bradfhaw.         ZEST? 

the  C0VC- 

■n  Show.  460. f •  C.  citrd  per  Cur.  and  faid,  tint  it  hat  always  been  allowed  and 


agreed  for  good  and  found  law.  and  S.  P.  held  accordingly.  Ibid.  pi.  417.  Hill.  1  &  •  Jac  i* 
ft.  R.  Lancalhire  v.  Glover.  S.  C.  cited  Ibid.  473.  Arg. 

3.  A.  and  B.  were  jomtenants  for  years  of  a  mill ;  A.  af-  Tdf.  175* 
£gns  all  his  mtereft  to  C;  without  the  aflent  of  B.  and  dies,  ££j^Jj 
B.  after,  by  indenture,  nates  the  leafe,  and  that  it  tame  to  bim  affirmed 
by  furvivorJhip>  and  grants  the  refidue  of  the  term  U  J.  S.  and  manor.  % 
Covenants  that  J,  S.  fhall  quietly  enjoy  notwithstanding  any  R       ^ 
z8t  done  by  htm.  C.  ejefts  J.S.  and  adjudged  that  the  words  s.  p.  cited 
l(for  any  aft  done  by  him)  did  not  qualify  the  general  covenant  P**  Harvey 
to  J.  S%  Cited  per  Yelverton  J.   Litt,  R.  Mich.  4  Car,  C.  B.  hfjfc 
as  the  Cafe  of  Johnfon  v.  Pro&or.  sir  Tho«at 

Eaxifield'j  Cafe. 

4*  A.  fells  to  B.  and  covenants  only  againft  him,  and  all  Note  ift, 
claiming  by,  fromr,  or  under  him.    B.  fecured  the  purchafe  tided*™* 
rooney,  but  before  payment  the  land  was  evifted,  but  not  by  a  j£J^jjj 
title  under  A.  but  by  a  title  paramount.    B.  fued  to  be  relieved  purchafe 
againft  payment,  feeing  the  land  was  loft,  and  was  relieved  treated  on, 
by  the  Lord  Chancellor.    Ex  Relatione  Churchill.  2  Ch.  %££* 

Cafes  19.  1679.  Anon.  agreement 

to  extend 
•gainft  all  incumbrances,  not  only  fgectal  one*,  it  could  not  be  admitted,  adly,  The  affirmative 
covenant  n  negative  to  what  is  not  affirmed,  and  all  one  as  if  expressly  declared  that  the  vendor 
was  not  to  warrant  but  againft  himfelf,  and  the  vendee  to  pay,  becaufe  fecurity  abibhite  without, 
adly,  Quaere,  If  this  may  not.be  made  ufe  of  to  a  general  inconvenience,  if  the  vendee,  having 
all  the  writings  and  purchafe  deeds,  is  weary  of  the  bargain,  or  on  other  refpe&sfets  up  a  title 
to  a  ftranger  oy  collation  ?  Nota,  ao  many  cafes  it  may  cafily  be  done  Ac,  Ibid*  so* 

(U)    Covenant  that  he  has  full  Power  &c.  to  [  422  3 

convey  &c. 

I.    A     Makes  3  leafe  by  indenture  to  B.  for  at  years,  if  C.  B.  need  not 
"•    fo  long  lives ;  C.  is  dead  at  the  time;  thfa  leafe  is  *VCT  *"tC« 
abfolute.     A.  covenants  by  this  indenture  with  B,  that  A.  ltnc  wmm 
has  full  power  to  demife  this  land  to  B.  as  aforefaid.     In  co-  menccmenjt 
venant  brought  by  B,  againft  A.  upon  "this,  he  need  not  Jheto  of  thc ^fct 
%ow  A.  bad  not  full powtr 1  it  is  fuffidertt  for  him  to  declare  umeoftba 
generally  that  A.  had  not  full  power ;  for  what  power  foe  had  aaion 
Ties  m  the  knowledge  off  the  covenantor,  and  not  in  know-  brou«ht» 

4  j  r  ^1  d  t     »  1  "Of  *hew 

ledge  of  the  covenantee.  Jenk,  305.  pi.  79.  vno  had 

the  right, 
tj  Rep.  60.  b.  61.  Trin.  10  Jac.  adjudged  in  B.  R.  and  that  judgment  in  Cam.Scacc  Brad* 

Thaw's  Cafe Cro.  J..$o$.  pU  $*  Salmon  v.  Bradmaw,  S.  G,  adjudged  in  8,  R,  and  in^Cana 

peace  accordingly. 

2.  Tf  one  enters  into  articles  to  fell  land,  and  he  ted  net 
*toy  good  title  at  the  time,  yet  it  is  fufficieni  if  Vendor  las  a 
good  title  at  the  time  of  the  decree^  the  drrr&ion  -of  the  fcouft 
in  all  fuch  cafes  to  enquire  whether  tip  feller  nm,  'btrt 

1  i  4  not 
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not  whether  he  could  make  a  title  at  the  time  of  the  executing 
the  agreement ;  per  the  Matter  of  the  Rolls*  2  Wow's,  Rep* 
630.  Trin.  1731.  Langford  v.  Pitt. 

3.  A.  articled  to  fell  to  B.  but  neither  at  the  time  of  the  attU 
dps,  nor  at  the  time  of  a  decree  pronounced  thereupon,  could  make 
any  title,  the  reverfion  in  fee  being  in  the  Crown,  and  yet  the 
Court  indulged  him  with  time  more  than  once  for  getting  in  this 
title  from  the  crown,  .which  could  not  be  effe&ed  without  an 
aft  of  parliament  to  be  obtained  in  the  following  feffions ; 
however,  it  was  at  length  procured,  and  B.  decreed  to  be 
the  purchafor.  Cited  by  the  Maftor  of  the  Rolls.  2  Wms's 
Rep.  630.  to  have  been  the  Cafe  of  Lord  Sturton  v»  Sir 
Tho.  Meers. 

(W)     To  convey  at  the  Cofts  of  &c.  as  Vendee 
or  his  Counfel  fhould  advife. 

t.  '"THE  plaintiff  covenanted  to  make  an  aflurance  by  a  day 
**  of  lands,  as  the  counfel  of  the  defendant  fhall  ad- 
vife, and  on  perfecting  thereof  the  defendant  is  to  pay  300/.  and 
300/.  more,  generally  within  3  months  when  demanded.  Breach 
was  affiled  in  non-payment  of  the  whole.  The  defendant  pleads 
the  plaintiff  had  no  eft  ate  which  he  could  convey,  to  which  the 
plaintiff  demurred,  in  regard  this  payment  is  collateral,  and 
the  latter  is  general,  without  reference  to  the  former;  but 
per  Cur.  the  nrft  depending  on  the  aflurance,  the  latter  muft 
be  fo  that  is"  fubfequent;  fo  if  no  affurance,  nor  thing  is  to  be 
paid*,  and  fo  the  plea  of  the  defendant  is  good,  although  the 
plaintiff  avers  he  was  always  ready  to  perfect  it,  and  that  the 
defendant  never  tendered,  nor  has  paid  &c.  praeter  Twifden, 
f  423  ]  who  conceived  it  is  at  the  defendant's  peril  to  caufe  an  af* 
furance,  and  if  the  plaintiff  refufes  to  convey  by  fine  &c# 
then  he  is  liable,  elfe  not;  but  per  Cur.  this  is  good  in  a&ion 
by  th$  4efendant,for  non-aflurance,  but  here  the  a&ion  is  for 
the  money,  and  fo  the  defendant  hath  election  to  plead,  as 
here,  or  that  he  tendered  fpecial  conveyance  by  advice,  and 
the  plaintiff  re  ruled  ^judgment  for  the  defendant  nifi.  Keb. 
734>  735*  Pi-  lS*  Trin.  16  Car.  2.  B.  R.  Audley  v.  Berry. 

2.  There  is  a  manifeft  difference  between  a  covenant  to 
make  a  conveyance  at  charge  of  covenantee,  and  a  covenant  to 
convey  J  ^covenantee,  and  he  covenants  to  be  at  the  charge  of  it} 
for  in  trie  firft  cafe,  covenantor  is  not  obliged  to  perform  till 
tender  of  the  charges ;  but  in  the  fecond  he  is  to  convey  at 
his  peril ;  and  if  covenantee  will  not  pay,  he  has  his  remedy 
againft  him  upon  his  covenant ;  but  where  covenant  is  to 
make  conveyance  at  charge  of  covenantee,  covenantor  ought 
to  give;  notice  to  covenantee  what  fort  of  conveyance  he  intends 
to  make,  that  covenantee  may  judge  what  charge  to  tender.; 
per  Holt  Ch.  J.  J2  Mod.  400.  Pafch#  12  W.  3.  Steer  y. 
Shalecrofa  .     . 

•       "•  (X)To 
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(X)    To  convey.    Notice  j  in  what  Cafes  to  be 

given. 

I.  TF  covenant  be  to  make  a  feoffment  &c.  before  futh  a  dayr 
*  covenantor  ought  to  give  notice  when  he  will  make  it, 
that  covenantee  may  he  there  to  receive  it ;  otherwife  if  it  be 
to  make  a  feoffment  on  a  day  certain  \  but  in  that  cafe,  cove- 
nantor  muft  plead  a  tender  on  the  laft  convenient  time  of  that 
day ;  p*r  Holt  Ch.  j.  12  Mod.  401.  Pafch.  12  W.  3.  in  Cafe 
of  Steer  v.  Shalecroft. 

2.  If  A.  covenants  with  B.  to  make  further  ajfurance  with  B. 
at  the  co /is  of  B.  A.  ought  to  give  notice  to  B,  what  fort  of  af- 
furan.e  he  will  make*  and  then  B.  ought  to  tender  the  softs*  and 
then  A,  ougr>t  to  make  the  ajfurance;  but  if  the  covenant  is,  that 
A.  /hall  make  a  new  demife  to  B.  at  the  cofts  of  B.  (as  the  cove- 
nant, upon  which  this  aft  ion  was  brought,  was)  or  any  pari 
ticular  affura*ice  fpecifitd  in  the  covenants  then  B.  wght  firfl  to 
tenoer  the  cojl*%  and  then  A.  ought  to  make  the  affurance;  for  * 
in  the  former  cafe  H.  cannot  know  what  cofts  will  be  fufficient 
to  tender,  before  he  knows  what  fort  of  affurance  A.  will 
make ;  bjit  in  the  latter  cafe,  by  the  infpe&ion  of  the  cove* 
nant  itfelf,  he  will  know  what  fort  of  affurance  will  be  made* 
Ruled  by  Holt  Ch.  J.  upon  evidence  at  the  trial,  at  Lent 
affizes  at  Southward    2  Lord  Raym.  Rep.  750.  March  27* 
X  Ann,  1702.  Heron  v»  Treyne. 

(Y)     That   he  is  feifed  in  Fee  &c.     And 

Pleadings. 

I*  A  Covenants  that  be  feifed  of  Black  Acre  in  fee-fim- 
*^  •  pie,  where  in  truth  it  was  copyhold  in  fee  according 
to  the  cuftora  ;  per  Cur.  it  is  no  breach  of  covenant*  and  the 
jury  fhalr  give  damage  in  their  confeiences  according  to  the 
rate  that  the  country  values  fee-fimple  land  more  than  copy- 
hold.    Noy#  142,  Grey  v.  Brifcoe. 

2.  Leafe  of  a  meffuage  for  years,  in  which  the  hffor  cove-  r  *%*  -1 
nantedy  that  he  was  lawfully  fei/ed  in  fee ;  leffee  brought  cove-  "• 
nant,  and  ajftgnedfor  breach,  that  the  le/fir  was  not  Jeifed  infee9 
and  had  a  verdift.  It  was  moved  in  arreft  of  judgment,  that 
the  breach  was  too  general,  becaufe  he  did  not  ftiewthat  any 
other  perfon  was  feifed  in  fee,  nor  any  caufe  why  the  leflbr 
was  not  feifed;  fed  non  allocatur;  for  as  the  covenant  is  general, 
fo  the  breach  may  be  (Jfigned  generally;  efpecially  fince  in  this 
cafe  where  the  defendant  by  pleading  Non  eft  fa&um  has 
made  the  declaration  good,  and  fo  allows  the  breach  if  it  had 
been  his  deed ;  and  judgment  for  the  plaintiff.  Cro.  J.  369. 
pi.  3.  Pafch.  I3jact  B,  R„  Mufcot  v.  Ballet. 

3.  Debt 


Xeb.  58.         g.  Debt  upon  a  bond  conditioned  to  perform  covenant*, 
GUmfton      one  wherdof  *as,  that  the  defendant  tiras  feifed  of  an  indefea- 
r.  Audicy,    fible  eftate  in  fee»fimple.    The  defendant  pleaded  perform- 
S.  C.  idjor-  ance,     The  plaintiff  replied,  that  he  was  not  feifed  of  an  inde- 
aatur.         feaftbU  eftate  in  fee-Jimple ;  the  defendant  demurred  generally* 
becaufe  he  fuppofed  the  plaintiff' ought  iojbew  of  what  eftate  torn 
defendant  urns  jeifed%  becaufe  he  had  parted  with  all  his  writ- 
ings to  the  plaint ifF9  who  rauft  therefore  well  know  the  titley 
and  it  is  not  like  Bradshaw*  Case,  becaufe  there  the  co- 
venant was  with  the  leflee  for  years,  who  had  not  the  writings, 
but  adjudged  that  the  breach  was  well  affigned  according  to 
the  words  of  the  covenant.    Raym.  14.  Pafch.   13  Car.  a. 
B.  R.  Glinifter  v.  Audley. 

(Z)     For  quiet  Enjoy  meat.    And  Pleadings* 

I.  /^OVENANT  was  brought  by  the  leffee  againft  the  leffor^ 
^  becaufe  the  leffor  after  the  leafe  made  a  feoffment  to  on* 
who  oufted  the  leffee,  and  it  was  awarded  that  it  lies  well;  quod 
nota ;  and  yet  the  leflee  might  have  bad  re-entry >  or  have  had 
quart  ejecit  infra  terminum  by  the  ftatute,  and  yet  this  does 
not  toll  the  a&ion  of  covenant  which  is  given  by  the  com* 
xnon  law,  notwithstanding  that  quare  ejecit  infra  terminum 
is  given  by  the  ftatute ;  but  Brooke  makes  a  quarts  if  he  can- 
not recover  againft  the  leffor  by  the  one  writ,  and  againft  the  feoffee 
by  the  other  writ;  for  he  may  recover  by  t;wo  quare  impeditt 
of  one  avoidance.    Br.  Covenant,  pi.  7.  cites  46  £.  3.  4. 

2.  Covenant  that  leflbr  might  be  4  days  a  year  in  the  boufe 
without  being  put  out,  on  pain  of  1O0U  The  leflbr  came  to 
enter,  and  leffee  Jhut  the  doors  and  the  windows.  This  was  held 
to  be  no  breach  of  covenant  without  faying  that  the  leflee 
put  him  out;  Arg.  Godb.  75.  cites  3  H.  4*  8,  Br.  Condi- 
tions, 25. 

3.  If  a  termor  be  oufted  by  htm  who  has  no  rights  he  fliall 
not  have  covenant  againft  the  leflbr,  for  he  may  have  ej eft  ion* 
firnue\  but  if  he  be  oufted  by  him  who  has  right,  there  lies 
writ  of  covenant.  Br.  Covenant,  pi.  20.  cites  22  H.  6.  52. 

4.  If  diffeifor  leafes  the  land  by  deed  with  warranty ',  and  the 
diffeifee  re-enters,  writ  of  covenant  lies;  contra  if  a  ftranger 
inters.     Br.  Covenant,  pi.  40.  cites  26  H.  6. 

»  5.  In  debt,  if  the  defendant  pleads  condition  or  defeafance, 

that  he  and  his  feoffeees  permit  N.  Nf  plaintiff  to  enjoy  two  boufes 
in  D.fer  20  y*ars9  that  then  &c.  It  fuffices  to  fay  that  he  and 
bis  feoffees  fuffered  him  to  enjoy  them  &c,  without  fhewing  the 
names  of  the  feoffees,  becaufe  fufferance  is  no  a£t ;  but  if  it 
t  4*5  ]  was  that  ne  and  h*s  feoffees  fhall  make  eftate,  there  it  i& 
contra ;  for  this  is  an  aft ;  note  the  diverfity j  per  Cur.  Br. 
Conditions,  pi.  157.  cites  17  E.  4,  2. 

6.  Bond  was  continued  to  furrender  certain  copyholdfj 
*nd  tp  (offer  him  and  his  heirs  quietly  to  enjoy  the  fame 

without 


* 

s  Without  itiferhiptioh  of  any;  xhcdefertdant  pleaded peYf<frmancc%. 
dnd  ihtit  the  plainttff  tbntikued  piattaHyin  poffijfio*,  for  a  cer* 
tain  time,  according  to  the  eonditibn  ;  but  that  afierivards  the 
Tent  being  arrear,  the  ford  entered  for  a  forfeiture  warding  to 
Ithe'cafto'm.  This  was  held  a  good  plea,  fo  if  he  waft  tenant 
lit  common  law,  and  the  obligee  ceafed,  the  obligation  is 
faved ;  becaufe  it  was  the  aft  t>t  the  plaintiff  himfelf*  Dyer 
■30.  a.  pL  705,  28  H.  8.  Anon. 

7.  In  debt  upon  bond ;  the  condition  was,  that  whefreas 
W.  the  obligor  had  fold  a  certain  meadow  to  *G.  the  obligee* 
that  he  Would  ivarrant  the  feme  againft  the  king*  lord,  and  all 
others  *  and  that  he  Jbould  enjoy  thefdme  peaceably  to  him  and  his 
heirs  to  hold  Of  the  lord  of  W,  by  the  fervices  thereof,  accord- 
ing to  the  cuftom  Of  the  manor.  The  defendant  fkaded%  that 
the  meadow  wa>  copvbold,  parcel  of  the  manor  of  B.  the  cuftom 
Whereof  was,  that  if  the  rent  be  fn  arrear  &c.  the  lord  might 
inter  for  a  forfeiture*  and  that  G.  was  admitted  to  him  And 
his  heirs,  and  had  peaceably  enjoyed  the  lands,  and  *dMd 
feifed,  and  that  the  fame  defcended  to  his  fon  who  did  not  fay 
the  rent,  and  thereupon  the  lord  entered  far  a  forfeiture;  and 
upon  a  demurrer  to  this  plea  all  the  Juftices  agreed*  that 
When  a  man  binds  himfelf  and  his  heirs  to  warranty,  they 
are  not  bound  to  warrant  new  titles  of  a&ions  accruea  by  the 
feoffee,  or  any  other  after  the  warranty  made,  but  only  again  ft 
fuch  titles  as  were  then  in  efle  at  the  time  of  the  warranty, 
and  therefore,  becaufe  the  title  to  enter,  given  to  the  lord  by 
the  cuftom  for  non-payment  of  rerit,  accrued  after  the  War- 
ranty, the  defendant  was  not  botand  to  warrant  againft  it. 
Dy.  42,  Mich,  jo  H.  GifeenlifPs  Gafe.  - 

8.  Bond  for  quiet  enjoyment,  as  that  the  leflee  ihall  take, 
"reap,  and  carry  away  his  corn  peaceably,  without  interrup- 
tion ;  leflbr  coming  on  the  land  in  harveft  when  leflee  is  read- 
ing, and  faying  that  he /hall  Hot  reap  any  corn  there;  though  he 
reaps  and  carries  away,  yet  it  is  a  forfeiture.  Godb.  22.  pi. 
30.  Hill,  26EJiz.  CfB.  Anon, 

9.  Leafe  for  6  years  with  a  covenant .  that  leflee  fliou W 
enjoy  it  quietly  during  the  term  dif charged  of  tithes,  and  that  if 
tithes  fhould  be  recovered,  he  mould  recoupe  in  his  hands  the 
value  of  the  tithes  fo  recovered.  '  Covenant  lies  againft  leflbr 
if  iffee  isfuedfor  the  tithes  after  the  leafe  ended,  for  that  is  within 
the  intent  of  the  covenant ;  per  tot,  Cur.  Cro.  E.  916.  pi.  7. 
Hill.  45  Eliz.  B.  R,  tanning  V.  Lovering. 

ro.  In  debt  on  bond  to  perform  covenants;  the  covenant  was 
for  quiet  enjoyment,  Without  let,  trouble,  interruption  &c. 
The  plaintiff  affigned  the  breathy  that  the  defendant  forbad  the 
tenant  to  pay  rent  to  the  plaintiff*  The  Court  held  this  to  be 
bo  breach,  unlefs  there  were  fome  other  aft ;  and  the  de- 
fendant pleaded,  that  after  the  time  the  plaintiff  faid,  that  the 
defendant  forbad  the  tenant  to  pay  the  rent,  the  terfant  paid 
Jt  to  the  plaintiff,    Brownl,  81 ,  frin.  9jac.  Whitfcheot  v. 

itifldfef, 

•  *    II.  Debt 
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II.  Y>rht  upon  obligation  upon  a  condition,  that  Where  the 
plaintiff  had  a  baft  for  years  from  the  leflbr  of  certain  land, 
that  the  \eSke  Jhould  enjoy  this  land  during  this  Uaje  without  evic- 
tion %  the  breach  was  alledged  in  the  replication,  in  a  recovery 
of  this  land  by  A*  by  verdid*  and  upon  a  good  title ;  the  iffua 
was*  that  the  recovery  was  by  covin ;  and  it  was  found  for  the 
plaintiff;  he  had  judgment,  which  was  reverfed  in  the  Exche- 
quer-Chamber ;  for  A.  might  recover  this  land  by  verdift,  and 
without  covin,  under  a  title  derived  from  the  plaintiff"  bimfelfi 
therefore  the  plaintiff  ought  tojhew  that  A.  had  an  elder  title  to 
the  faid  leafe  made  to  the  plaintiff.  Jenk.  34.0.  pi.  45. 
£  426  ]  12.  In  aftions  on  breach  of  promife  or  covenant  for  enjoy- 
ment &c.  againft  incumbrances,  the  plaintiff  ought  to  Jbew  a 
lawful  incumbrance.  Cro.J.  425.  Pafch.  15  Jac.  B.  R.  Brok- 
ing v,  Cham. 

13.  The  leflbr  made  a  leafe  for  years,  and  covenanted  that 
neither  he  nor  bis  executors*  or  heirs,  Jhould  interrupt  the  UJJie* 
but  that  he  Jhould  quietly  enjoy  during  the  term*  In  an  adtion  of 
covenant  brought  for  the  entry  of  the  executors,  it  was  ad* 
judged  that  the  plaintiff  did  nop  jbew  that  the  executors  entered 
by  an  elder  and  good  title,  for  as  to  the  plaintiff  it  is  all  one, 
whether  the  action  is  brought  againft  the  covenantor  or  his 
executors,  but  if  the  entry  had  been  by  ajlranger*  then  he  mufi 
fit  forth  an  entry  by  an  elder  and  good  title.  2  Roll.  Rep.  21. 
Pafch.  16  Jac.  B.  R.  Forte  v.  Vines. 

14.  G.  L.  brought  an  atStion  of  covenant  againft  N.  M. 
and  declared  that  C.  C.  had  granted  the  next  avoidance  of  the 
church  of  D.  to  T.  Mm  and  that  N.  M.  was  his  executor*  and 
that  N.M.  affigned  this  to  G.  L.  bis  executors ,  and  aj/igns*  to 
frefent  to  the  fame  church  when  that  Jhall  become  void,  and  cove- 
nanted that  the  fame  per  fin*  who  Jhall  be  fo  prefented  by  him*  Jhall 
have  and  enjoy  that  without  the  let  or  dftiurbance  of  the  faid  C.  C. 
tnr  N.  M.  or  any  of  them,  or  any  by  their  procurement ;  and  after 
G.  £.  prefented -J.  S.  and  after  J*  W.  prefented  another,  claim- 
ing the  firft  and  next  avoidance  by  the  procurement  of  C.  C.  and 
ruled  that  declaration  was  not  good;  for  it  ought  to  fay  that 
C*  C9  granted  to  J.  W \  the  next  avoidance*  and  procured  him  to 
diflurb*  and  that  by  hh  procurement  he  was  di/iurbed;  Athow 
faid,  it  feems  to  me  to  be  but  little  difference  to  fay  he  dif- 
feifed  me  by  the  procurement  of  J.  S.  and  he  commanded  J. 
S.  to  difleife  me,  and  he  did  that  accordingly  at  his  command, 
Win.  4.  Patch.  19  Jac.  Lewings  v.  March. 

15.  Leafe  for  life  by  A.  to  B.  A.  covenants  for  him  and 
his  heirs,  that  he  would  fave  B.  harmlefs  from  any  claiming  by* 

from,  or  under  him.  A.  died,  A*s.  wife  brought  dower*  and 
recovered.  B.  brought  an  adtion  of  covenant  againft  the  heir  ; 
^  adjudged  againft  the  heir,  becaufe  the  wife  claimed  under  her 
hufband  who  was  the  leflbr  5  but  if  the  woman  had  been  mother 
of  A.  the  aftion  would  not  have  lain  againft  the  heir,  be- 
caufe lhe  did  not  claim  by,  from,  or  under  A.  Godb.  333. 
Trin.  21  Jac.  and  fays  it  was  fo  adjudged  1  x  H.  7.  7.  b. 

16.  In 
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1 6.  In  an  a£Hon  of  covenant  to  perform  articles,  which 
were,  that  the  plaintiff  fhould  hold  and  enjoy  lands  free  from 
all  titles  and  incumbrances,  and  for  breach  the  plaintiff fheweth 
that  B*  died  fei fed,  and  that  his  wife  bad  title  to  dower ;  to  which 
the  plaintiff  demurred ;  and  per  Cur.  this  covenant  goes  to 
the  land,  and  there  can  be  no  difference  between  a  covenant 
to  discharge  the  land  of  all  titles,  and  that  the  defendant 
fttall  hold  the  lands  fo  difcharged  ;  judgment  for  the  plaintiff 
nifi.  Keb.  937.  pi.  53.  Trin,  17  Car.  2.  B.  R.  Andrews  v» 
Tanner, 

17.  If  a  man  fells  land  wrth  a  covenant  for  quiet  enjoy-  Cited  a. 
ment  without  any  diflurbance  &c.  thefe  words  muft  be  intended  Jfr°d-^ 
a  lawful  diflurbance.     Vaugh.  119.  122.  Pafch.  21  Car.  2.  where  the 
C»  B.  in  Cafe  of  Hayes  v.  Bickerftaff.  tejfor  is  h  «- 

18.  But  per  Vaughan.    If  the  covenant  be  exprefs  that  he^^thef 
ftiall  enjoy  his  term  without  the  interruption  of  any,  whether  Court  will 
fuch  interruption  be  lawful  or  tortious,  there  the  leflbr  ftall  notconfider 
be  charged  for  the  tortious  entry  of  a  ftranger,  becaufe  the*  £^i°rd 
covenant  can  have  no  other  meaning.     Ibid.  119.  drive  the 

lefleeto 
"bring  an  a&on  of  treftpafs,  but  he  may  mainuin  hie  a&ion  of  covenant,    a  Show.  427.  Pafch* 
i  Jac.  7.  B.  R.  Crofsv.  Young.-  Where  the  words  of  covenant  were,  that  he  fhould  quietly 

enjoy  two  clofet  againjl  all  claiming  or  pretending  td  claim  any  right  in  them.     This  extend*  to  all 
interruptions  whatfoever.  10  Mod.  384.  Hill.  3  Geo.  1.  B.  R,  Chaplain  v.  Southgate. 

19.  The  defendant  covenanted  that  the  plaintiff  fhould  enjoy  [  427  ] 
Black  Acre  without  any  lawful  let,  fuit,  or  interruption,  imme~  * 
diately  after  the  death  of  Z.  and  the  plaintiff  Jhews  in  his  decla* 

ration  that  the  lands  were  part  of  the  Dutchy  of  Cornwall  and  did 
.  belong  the  king ;  and  that  he  by  his  letters  patents  had  conveyed 
them  to  J.  S.  &c.  The  defendant  demurred  becaufe  the  plaintiff 
did  not  allege  an  entry,  and  fo  could  not  be  disturbed.  Per 
Cur.  the  declaration  is  good  enough,  for  having  fet  forth  a 
title  in  the  patentee  of  the  king,  the  plaintiff  (hall  not  be  en* 
forced  to  enter,  and  fubje&  himfelf  to  an  action  by  a  tortious 
a&,  Judgment  for  the  plaintiff.  Freem.  Rep.  122.  pi.  143* 
Trin.  1673.  Cloake  v.  Hooper... 

20.  The  defendant  leafed  lands  to  the  plaintiff,  and  pro- 
mifed,  that  he  Jhould  enjoy  it  quietly,  without  interruption  of  any 
ferfon;  aqd  the  plaintiff  Jhews  an  interruption,  but  doth  not  Jhew 
*ny  title  in  the  interrupter,  nor  any  lawful  interruption.  The 
Court  gave  judgment  for  the  plaintiff,  upon  the  authority  of 
Dyer  328.  and  Hob.  35.  And  Wyld  faid,  that  where  in  a 
deed  a  man  covenants,  that  he  hath  a  good  right  to  convey  &c. 
and  that  the  party  Jhall  quietly  enjoy,  one  .covenant  goes  to  the  title, 
and  the  other  to  the  poffeffion,  Freem.  Rep.  450.  pi.  612.  Pafch* 
1677.  Anon. 

21.  In  covenant  the  plaintiff  declared  on  a demtfe  of  a  mef- 

fuage  to  the  defendant  together  with  a  garden,  and  an  houfe  of 

office  at  the  upper  end  thereof,  and  covenanted  for  enjoyment  of  the 

premiffes  fo  demifed,  and  affigns  a  breach,  that  the  defendant  had 

built  a  houfe  on  part  of  the  garden^  whereby  the  plaintiff  tould  not 

have 
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have  tie  ufi  *f  the. $arden,  weirding  to  the,  form  and.  effefl  ofthi 
cfemife ;  the  defendant  pleaded,  that  notwithftanding  the  faid 
building,  the  plaintiff  might  have  the  ufe  of  the  garden  ac- 
cording to  the  true  intent  of  the  faid  demife,  and  traverfea\ 
tjfat  the  building  a\id  binder  the  plaintiff  from  the  ufe  thereof,  ac» 
carding  U  the  true  intent  of  the  /aid  indenture;  and  upon  demurrer 
it  was  adjudged,  that  the  ufe  of  the  garden  is  the  ufe  of  the 
whole  garden,  and  not  a  pailage  only  to  the  houfe  of  office  j 
aj>d  the  trayerfe  is  of  more  than  alleged  in  the  breach  fecun- 
dum  veram  intentionem  of  the  faid  indenture,  and  the  Court 
cannot  underiland  the  true  meaning  of  the  indenture  but  only 
by  the  yords  in  it;  and  judgment  for  the  plaintiff*  3  Lev* 
J07.  Trip,  36  Car,  a.  C.  B.  Kidder  v»  Weft. 

22.  hfuit  in  Chancery  for  wafie,  though  groundlefs,  is  n«J 

interruption  or  disturbance  within  the  covenant  for  quiet  en* 

joyment  without  any  manner  of  interruption*  it  not  touching  the* 

leffec's  eft  ate  or  title.  2  Vent.  2 14*  Mich.  2  W.  &  M*  in  C.  B* 

Morgan  v.  Hunt* 

•  Vent.  ?q*      23*  All  which  faid  profits ,  fabrics,  penftons  &c*  of  the  faid 

S.  C.  in       office  I  do  hereby  engage  my f elf,  that  the  faid  A.  Jhall  receive  and 

Mod — ~*  ^°J  during  bis  life,  and  that  I  will  not  receive  any  part  thereof 

fe  &  *t     during  A!s  life.    This  was  a  covenant  from  one  that  was  ad- 

,        mitted  to  an  office  to  him  that  refigned  the  fame*  The  Court 

of  Common  Pleas  were  of  opinion  that  this  agreement  did 

not  bind  the  covenantor  to  pay  the  money.    But  Holt  Ch.  J* 

and  Eyre  doubted  of  that  matter ;  but  all  agreed  that  A* 

muft  fhew  for  breach  that  he  could  not  receive  any  of  the 

money.    Carth.  189.  Mich.  3  W.&  M.  in  B.  R.  Killigrew 

v.  Sayer. 

Skinn.  397.      24.  Covenant  in  an  affignment  of  a  leafe,  that  the  afjignet 

Iwid  accord!  ^'*^  quietly  enjoy  &c.  free  and  clear  of  andfrm  all  arrears  of 

ingiy. — .    pent;  the  breach  affigned  was,  that  the  rent  was  arrear,  and 

iSaik.  196.  not  paid ;  the  defendant  pleaded  that  be  left  fo  much  money  in  the 

the  Court0'  ^ant*s  *f  **"  pl*i*ty>  *«  inUntione  to  pay  it  over  to  the  leffor  in 
inclined  dif charge  of  what  rent  was  then  arrear  &c.  And  upon  a  de* 
that  the  plea  murrer  this  plea  was  held  good  notwithstanding  the  objec- 
ta  ££*'  r*on>  t^iat  ^e  intention  was  put  in  iffue  ;  for  if  it  had  been  ad 
clearly  that  folvendum,  it  would  have  been  good,  and  in  this  cafe  the 
£  428  ]  plaintiff  might  have  replied,  Non  reliquit  &c«  in  manibus 
if  it  had  fuis  ad  folvend.  &c.  4  Mod,  240.  Mich.  5  W.  &  M.  in  B.  R. 
iTfcff  Griffith  v-  Harrifon* 

dum  it  had 

been  good,  sod  that  nop  rsUaufc  rotxjo  &  forma  had  bees  a  good  tratctfe* 

25.  Vendor  covenanted  that  vendee  fhould  enjoy,  quietly 
and  clearly  acquitted  of  and  from  all  grants  &V.  rents,  rent-charges 
&c.  wbatfoever*  An  annual  rent  of  11s.  6d.  was  payable 
thereout  to  the  lord  of  the  manor,  as  a  quit  rent  incident  to  the 
tenure  of  the  lands  fold.  This,  though  there  were  no  arrears 
due  of  the  faid  quit  rents,  was  held  per  tot.  Cur.  clearly  a 
breach  of  covenant,  and  judgment  accordingly.  Corny ns's 
Rep.*  180.  Trin.  8  Ann,  Hammond  v.  Hill. 

26.  A 


■ 

16.  A  covenant  to  enjoy  with***  difluxbamo  gtxttaMy  ifaall  *°  Mod* 
he  conftrued  a  difturbance  by  legal  title,  but  when  a  man  cow-  ??Gw!^u 
wants  exprefsly  againjl  thofe  who  claim  or  pretend  H  km  a  right,  b.  r.  Chap- 
the  breach  is  well  affigned  though  the  difturber  has  no  legal  lain  v- 
right.    Comyns's  Rep.  ajo.  &  127.  Mich.  %  Qeo.  C.  B.  ££■£• 
Southgate  v.  Chaplain.  cordingly, 

and  the 
Court  (aid,  that  fo  was  the  plain  intent  and  meaning  of  the  panic* ;  for  if  it  was  to  extend  to 
legal  claims  only,  then  the  tenant  would  be  put  under  the  hard  (hip  of  trying  the  right  for  the 
landlord ;  which  was  the  very  thing  the  tenant  plainly  de%aed  to  prevent  py  this  covenant. 

27.  A.  covenants  that  B.  {hall  quietly  enjoy,  and  that  ha 
mil  net  do  any  thing  U  mdeft,  hinder  &c.  Setting  up  a  gate 
crofs  a  lane,  through  which  there  was  a  way  to  the  land,  is  a 
breach ;  adjudged  in  C.  B.  and  affirmed  in  B.  R.  It  was 
urged  for  the  plaintiff  in  error,  that  nothing  appeared  in  the 
replication  to  {hew  that  the  fetting  up  the  gate  was  unlaw- 
ful ;  for  there  may  be  another  way  which  might  make  it 
neceffary  and  lawful  to  fet  up  a  gate.  JJut  per  Cur.  this 
appearing  to  be  a  neceffary  way  for  the  enjoyment  of  the  clofe 
it  is  not  material  toB,  whether  it  is  fet  up  by  right  or  wrong* 
For  in  either  cafe,  if  it  is  an  obfiru&ion,  it  ought  not  to  be 
ere&ed  there.  8  Mod.  318.  Mich.  11  Geo.  Andrews  v. 
Paradife. 

(A.  a)     That  it  is  clear  of,  and  difcharged  of 
Incumbrances,  and  ftiall  be  faved  Harmlefs. 

I.  |F  a  man  be  bound  to  make  a  feoffment  of  certain  land 
■*  difcharged,  and  after  makes  the  feoffment  and  feigniory 
is  iffuing  out  of  it,  yet  the  bond  is  not  forfeited ;  for  this 
is  a  thing  of  common  right.  Br.  Conditions,  pi.  126.  cites  3 
H.  7.  14. 

2.  The  Earl  of  H.  covenanted  with  the  Lord  C.  to  make 
him  a  good  fare  fufficient  and  lawful  eftate  in  fee-fitpple  of 
the  manor  of  D.  before  Eafter,'  difcharged  of  all  former  incum- 
brances except  leafes,  where  upon  the  ancient  rent,  or  more  is  r#* 
ferved;  after,  and  before  the  feoffment  he  made  a  new  leaft 
rendering  the  ancient  rent.  By  the  opinion  of  4  contra  i,  it  is  ' 
no  breach.  Dy.  159,  pi,  34.  Hill.  4  P.  &  M.  Huntington  v. 
Clinton. 

3.  A.  bargained  and  fold  land*  and  covenanted  th%t  it 
fhould  be  difcharged  of  all  charges.  He  had  granted  a  rent 
before  to* begin  20  years  after ;  when  the  rent  begins  it  ihall 
be  faid  a  breach.  Arg.  Goldfb.  50.  cites  k  as  adjudged  in 
8  Eliz. 

4.  A  man  levies  a  fine  of  certain  land,  and  after  covenants 
that  the  land  is  difcharged  of  all  aftsand  incumbrances  done  by 

him,  and  in  truth  the  pofl-fine  was  not  paid.   Per  Dier  it  is  [  429   ] 
clear  that  the  covenant  is  broken ;  for  all  the  lands  of  him 
that  levies  the  fine  are  chargeable,  for:  the  poft-fine,  and  efpe- 
-....  daily 
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cially  this  land  of  which  the  fine  was  levied.  Dal.  78.  pi.  1 I* 
14  Eliz. 

5.  Covenant  &c.  upon  an  indenture  netting  a  leafe  made  by 
J5.  5.  of  a  meffuage  &c.  in  which  indenture  the  defendant  cove- 
nanted, that  the  original  lea/e  was  good  and  not  incumbered ;  then 
he  aifigned  the  breach,  that  A.  and  B.  claimed  a  title  under  the 
defendant  to  part  of  pr*mifes,  by  virtue  of  a  leafe  which  he  made 
to  them  ;  the  defendant  pleaded  as  to  parcel,  that  Am  and  B.  had 
no  title  under  him,  and  as  to  the  reftdue,  that  the  plaintiff  had 
notice  of  the  leafe  before  the  defendant  ajftgned  the  original  leafe  to 
the  plaintiff,  and  that  after  the  death  of  A.  the  other  tenant  B. 
att  rn.d  tenant  to  the  plaintiff,  upon  demurrer  to  this  plea  the 
plaintiff  had  judgment.  I  Lutw.  317.  Levett  v.  Wither- 
ington. 

(B.  a)     That  the  Lands  are  or  (hall  be  of  fuch  a 

Value.     Extent  thereof. 

I.   A    Covenant  that  lands  limited  in  jointure  with  fever al 

•**  limitations  truer,  ihall  continue  for  ever  oFthe  annual 

value  of  200 1.  extends  to  all  the  limitations  as  well  as  to  the 

jointure  eft  ate*      Lord  Raym.  Rep.  365.  Mich.  10  W.   3. 

Anon.  , 

2.  If  H.  limits  an  ejlate  to  A.  for  life  remainder  to  B.for  lifef 
-  remainder  to  the  lft.  2d,  Gff.  fon  of  their  2  bodies,  remainder  to 
his  own  right  heirs,  with  fuch  a  covenant  annexed  to  it,  that 
the  lands  mould  be  and  for  ever  continue  of  the  value  of 
200 1.  a  year,  it  will  extend  to  the  eftates  for  life,  and  the  eflates 
tail;  but  if  for  default  of  iffue  of  the  bodies  of  A.  and  B*  the  re- 
vcrfion  depends  to  the  collateral  or  lineal  hetr  of  H.  hejhall  never 
take  advantage  of  it,  becaufe  he  is  not  privy  to  the  confideration 
of  the  deed  nor  party  to  the  deed,  nor  is  his  eft  ate  raifed  by  the 
deed*  But  if  in  fuch  cafe  the  remainder  had  been  limited  to  the 
right  heirs  of  A.  or  B.  or  of  J.  S.  they  might  fue  upon  this 
covenant  becaufe  they  had  taken  by  the  limitation  of  the 
deed,  and  are  privy  to  it.  Per  Holt  Ch.  J#  Lord  Raym. 
Rep.  366.  Mich.  10  W.  3.  Anon. 

(C.  a)  Where  it  reftrains  the  Generality  of  the 
Grant  &c.  the  Covenant  being  particular,  and 
referring  to  Words,  viz.  until  &c.  fliewing 
the  Intent. 
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Rep.  13.    f*   A      I*  bound  to  B.  to  make  him  zfurt  andfufficient  eflati 

^.inLamb't       **•  0f  the  manor  of  Dale  by  the  advice  of  J.  S.    If  J.  S. 

s.*c'  tod$  a^vifes  the  eftate,  and  it  is  not  Sufficient,  yet  the  obligation 

sip.'  isfaved;  by  the  JufUces  of  both  benches  $  qui  amat  pericu- 

lum  in  periculo  peribit.    If  the  condition  of  the  obligation 

had 


had  been  to  make  him  a  fure  eftate ;  the  obligor  is  to  do  it  at 

his  peril.     If  it  be  to  make  a  fure  eftate  as  the  obligee  or  his 

counfel  Jhall  advife,  the  obligee  ought  to  certify  what  eftate  he 

will  have,  and  if  it  be  not  lure,  yet  the  obligation  is  not  for*  r   a<*0  j 

feited ;  for  it  is  left  to  the  judgment  of  the  obligee  and  his  w 

counfel  to  advife  a  fure  eftate.    Jeok.  128*  pi.  60.  cites  7.  £• 

4.  13. 

2.  In  a  leafe  by  demtfe,  grant  &c.  there  was  a  covenant  for  Cro.E.  6-4. 
hffcis  quiet  enjoyment  without  eviction  by  lejjor  or  any  claiming  S.C.&S.P* 
under  him ;  it  was  held  by  Popham  Ch.  J,  and  the  whole  p^ldh^ . 
Court,  that  the  /aid  exprefs  covenant  qualifies  the  generality  of  the  bufjudg- 
covenant  in  law,  and  reft  rains  it  by  the  mutual  content  of  ™cnt  ^u 
both  parties  that  it  (hall  not  extend  further  than  the  exprefs  f^iead- 
covenant;    for    claufula    generalis    non   refertur  ad  exprejfa.  ing. 

4  Rep.  80.  a*.  Trin.  41  Eliz*  Nokes's  Cafe,  alias,  Nokes  v«  / 
James* 

3.  A.  and  B.  jointenants  for  years  of  a  mill  \  A.  grants  his  Cro.E.fog. 
moiety  to  J.  S.  and  dies ;  B.  not  knowing  of  the  grant  by  A.  j^*aSt'u£* 

and  fo  thinking  himfelf  intitied  to  the  whole  as  furvivos^rwrfr cro* 

a  mill,  lands  &c.  and  all  his  eftate,  title  &c.  in  it  to  J,  N.  J*  a33- 
and  covenants  that  J.  N.  Jhall  enjoy  for  any  ad  by  him  &c.  J.  S.  Jdj*™tw. 

evi&ed  J.  N.  of  a  moiety ;  adjudged  and  affirmed  in  error  that Buift.* 

covenant  lies.  For  this  cafe  is  not  like  to  Nokes's.Cafe  4  Rep.  »• s-  c.  »d- 

%8o.  b.  For  there  the  grant  was  once  good  for  the  whole  and  be-  c.  b  and 
came  ill  by  evi&ibn  afterwards,  and  therefore  the  covenant  judgment 
enfuing  qualified  the  general  covenant.  But  here  the  grant  affirmed  in 
according  to  the  purport  of  it  never  was  good;  for  B.  had  no  ju<£esby  4 
power  to  grant  the  moiety  of  A.  that  being  granted  away  by  againft  one. 
A.  to  J.  S.  and  yet  in  B/s  grant  to  J.  N.  he  has  exprefsly  — aBrowni. 
granted  the  mill,  and  land  &c.  fothat  the  grant  being  defec-  *'  *r*£$£ 
the  at  firjl  as  to  a  moiety,  which  is  tjie  fubftance  and  agree-*  s.  c.  ad- 
ment  of  the  parties,  this  does  not  qualify  the  general  cove-  judged  nifi  - 
nanr.    Per  tot.  Cur.  Yelv.  175.  Pafch.  5  Jac.  B*  R.  Johnfon  ^J^* 
v.  Proftor.  faid. 

S.  C.  cited 
by  Yehrerton  J.  as  a  cafe  in  which  he  wat  of  counfel.  Litt.  Rep.  205,  20$.  Mich.  4  Car.  ■ 

S*  C.  cited  Arg.  t  Show.  430. 

4.  Tenant  in  fee-fimple  gra nts  100  trees  to  B.  and  covenants 
that  B.  may  take  them  within  5  years ;  the  grant  implies  an  ah- 
folute  liberty  to  B.  to  take ;  but  if  the  covenant  were  on  the  part 
of  B.  not  to  take  after  the  5  years  it  would  not  extinguffh  his 
property,  nor  confequently  his  power  to  take  them  after  the 

5  years,  and  therefore  if  he  took  them  he  might  plead  not 
guilty  in  trefpafs  but  ihould  be  anfwerable  to  an  adtion  of 
covenant  for  it;  per  HobertCh.  J.  Hob.  173.  Hill.  12  Jac.   * 
in  Cafe  of  Stukely  y.  Butler. 

5.  Condition  was  thrfif  J.Jball  truly  exertife  his  office  of&c* 
end  alfo  Jhall  quarterly  moke  his  account  of  all  monies  by  htm  re* 
teived  for  cuftonu,  and  pay  all  monies  by  him  received,  and  do 
account  atfuch  times  as  he  Jhall  be  thereunto  najonably  required 
that  then  &c,  the  claufe  of  reafonably  required gQCS  only  to  the 

Voi.  VJ,  &k  ^payment 
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payment  6f  the  money  being  the  1  aft  antecedent,  art  J  alfo  the 
account  is  limited  to  be  made  quarterly  and  expreffed  by 
words,' and  therefore  the  words  cannot  extend  to  it.  LitU 
R.  ioi.  Trhi.  4  Car,  in  Scacc.  The  King  v.  Points. 

6.  In  covenant  the  plaintiff  declared,  that  the  defendant 
fold  lands  to  him  which  he  bad  purchafed  of  one  Woolafton,  a 
trujleefor  the  fale  of  delinquents  eftates^  and  covenanted,  that  be 
was  ft  if ed  of  a  good  eft  ate  in.  fee  according  to  the  indenture  made  to 
him  by  JVoollaftone  and  affigned  the  breach,  that  he  was  not 
feifed  of  a  good  eftate  in  fee;  the  defendant  pleaded,  that  he 
was  feifed  of  as  good  an  eftate  as  Woolafton  &c.  conveyed  to 
him ;  the  plaintiff  demurred  and  had  judgment ;  for  the 
covenant  was  abfotule  that  he  was  feifed  of  a  good  eftate  in 
fee,  and  the  reference  to  the  conveyance  by  Woolafton  ferves 

[  43*  ]  only  to  the  limitation  and  quantity  of  the  eftate,  and  not  the 
defeafiblenefs  or  indefeafiblenefs  of  the  title.  Lev,  40;  Tiiru 
13  Car.  2.  B.  R.  Cook  v.  Founds. 

7.  The  defendant  granted  a  fee-farm  rent  to  the  plaintiff, 
and  covenanted  that  he  was  feifed  in  fee,  and  had  good  right 
to  fell ;  and  in  an  a£tk>n  of  covenant  the  plaintiff  affigns  the 
breach^  that  the  defendant  had  no  good  right  to  felly  be  having 
fur  chafed  it  of  tbe  late  truftees  for  the  fale  of  toe  ting's  lands , 
pleaded  that  h  was  farther  agreed  in  the  indenture,  that  all  the 
covenants  therein  Jhould  not  extend  farther  than  to  acls  done  by  the 
vendor  and  his  heirs ;  whereupon  the  plaintiff  demurred,  and 
though  it  was  placed  at  the  end  of  the  indenture  far  dijtant  from 
the  other  covenants  it  was  adjudged*  that  this  had  qualified  thefirfi 
covenant \  and  retrained  it  to  acls  done  by.  the  covenantor*  Lev. 
57.  Hill.  13  &  14  Car.  2.  in  B;  R..  Brown  v.  Brown. 

Keb.  775.  8*  Lejfor  of  certain  gravel  pits  in  Black- Acre  covenanted  that 
li'i^rtif*  ^'  his  heirs,  affgns,  or  under-tenants,  would  not  dig  or  fell  any 
•tyoratur.  graV€i  there.  In  covenant  brought  by  the  Ieffee  he  affigned 
the  breach,  that  J,  S.  an  wider-tenant,  dug  and  fold  gravel  in 
other  pits  in  Black- Acre.  It  was  objefted,  that  covenant  ex- 
tended only  to  the  pits  demifed;  but  the  Court  held,  that  it 
ought  to  be  intended  of  other  pits  in  the  clofe,  and  not  of 
thofe  demifed  to  the  plaintiff,  and  judgment  for  the  plaintiff. 
Lev.  144.  Mich.  16  Car.  2.  B.R.  Burman  v.  Afton. 

9.  A  prior  covenant  Jhall  not  be  retrained  by  a  fubfequent  one 
when  they  make  but  one  entire  fentence^  and  not  diftindt  cove* 
nants,  in  which  cafe  the  coriflruftion  muft  be  upon  the 
whole  fentence.  Saund.  58.  Pafcb.  19  Car.  2.  Gainrford  v. 
Griffith. 

10.  So  where  there  are  rejlriitive  words  at  the  end  of  the  loft 
fentence,  and  may  be  indifferently  applied  to  both  the  precedent 

fentences.     Ibid. 

1 1 J  And  a  general  covenant  in  law  may  be  retrained  by  a  par- 
ticular covenant  tnfacl.     Ibid. 

12*  Again  if  a  refiriclive  claufe  be  in  the  Jirft  or  the  laft 
part  of  a  fentence j  or  at  the  beginning  of  the  firft  or  at  the  laft 
fentence,  which  in  good  fenfe  may  be  ^applied  either  to  the 

one 


c#>*  or  the  6ther,  there  it  {hall  ettetid  to  both  fimtences. 
Ibid. 

13.  £**  jf  fuch  a  fentence  be  f A**/  tVr  the  middle  0/  one  or 
hath  fentences,  contra^  Saund.  66.  Pafch.  19  Car.  2.  Gains- 
ford  v.  Griffith. 

14.  In  the  cofiditkKi  of  a  bond  to  perform  inflru&ions  in  a  gKeb*  45* 
paper  annexed  8tc.  Reciting,  that  where*!  Lord  A.  hud  deputed  pj.ai.s.a 
J.  deputy  pofl-fnojter  of  the  Jl age  of  O.  to  execute  the  f aid  office  EJSTcte. 
for  6  months,  if  the  f aid  Ji  Jhallfor  and  during  all  the  time  that  fendant  nifi. 

he  Jhould  continue  pift-mafttr  &c.  perform  thi  injlruffions  in  a Ibi<*« 

paper  thereinto  annexed  &c.  Here*  though  the  words  (di>rirtg  all  |.9c. « U4a% 
the  time  &cj)  are  indefinite,  yet  by  th&  intention  of  the  eon-  parent thu 
ditioti  the  obligor  is  not  to  be  anfwerable  forT.  for  atty-tnore  *hc  depuu- 
fime  than  the  6  tMttths ;  the  condition  flitfil  refer  to  the  re-  forn£      l 
citat  only.     86  iri'a  conditio*!  it  was  reeited,  that  a  fliertff  montha, and 


had  conttituted  fadh  a  one  to  Be  bailiff  of  a  hundred  &c.  if  «*  ^""y 

therefore  the  faid  defendarft  (hould  execute  dll  warrants  to  £"0*-* 

him  direAed  then  &c.    Warrant^  here  are  eftty  fuch  at  wfcfre  and  had  it* 

directed  to  him  as  bailiff  of  the  hundred,  arid  net  flAfer  wat-  *>*«»  during 

rants.    2  Saund,  413,  414.  Pafch.  13  K  44  Gar*  a.  Lord  Ar-  Jrj^  ^ 

lington  v.  Merrick*  '    the  raid  de- 

putation it 
had  beoBv.ot^  .tad  h^n  it  it  all  «•*{  «ad  judgment  fa*  tKt  defendants 

15.  Where  the  generality  of  the  covenants  $mre  reftrained  to 
ails  of  his  own,  but  there  was  one  covenant  abfoluu,  a*  that  be 
had  good  and  lawful  power  tq  grant. &c.  which  was  (outrdry 
to  the  intent  of  the  parties  and  the  tenor  of  the  deed,  it  was 
relieved.    Fin*  R.  90.  Hill.  25  Car.  a.  Folder  v/StudJey. 

16.  Cbatles  Harward  in  confideration  of  marriage*  pgj  f  432  ] 
marriage  fet dement,  covenants  4C  That  he  the  faid  Charles  MS.  r*p. 
«  Harward  fhall  and  will,  by  deed  or  duds  U  his  lifetime,  \  ]*'£%&. 
"  hy  his  will,  give,  grant,  convey,  fettU  or  devifefor  ever,  at\l  cheftcr  v. 
V  other  his  lands  tf  r,  and  all  rights  title  &c.  after  his  and  b*s  Bradford  * 
"  wife's  d*ath>  unto  the  faid  Katherine  bis  daughter,  and  fuch  Ux# 

€i  child  or  children  of  her  the  faid  Katherine  his  daughter  by  A.  C. 
«  her  inunded  bufband,  to  be  begotten,  in  fuch  manner  and  pror 
€C  portion  as  to  him  the  faid  C.  Harwoodjhall  feem  meet,  an4 
•'  Jball  not,  neither  will,  give  or  grant  to  the  faid  Katherine  his 
u  daughter  any  further  or  other  eftate  therein  than  for  her  lift} 
4i  provided  that  the /aid  Katherine,  or  any  child  or  children  of  tbfi 
««  faid  Katherine,  by  the  faid  A.  C.  to  be  begotten,  fhall  be  living 
«*  at  the  time  sof  the  death  of  him  the  faid  Char  lee  Harward,  and 
"  not  otberwife? 

Lord  Chancellor  faid,  The  firft  thing  is  as  to  the  con* 
ftrudion  of  the  covenant;  the  next  thing  is  as  to  the  rentf 
and  profits  of  the  eftate  of  Charles  Harward.— By  the  cove- 
nant he  put  himfelf  under  an  obligation  to  difpofe  of  the 
whole,  eftate  fubjeft  to  the  eftate  for  life  to  his  wife. 

By  the  will  he  gives  the  whole  eftate  to  truftees  and  their 
heirs,  to  the  yfe  of  his  grandfon  for  life,  remainder  to  his 
ftrft  and  other  fcns  in  tail,  then  to  his  grand-daughter,  and 

K  k  a  the 
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the  heirs  of  her  body*  remainder  to  hi*,  own  right  heirs,  u  e« 
to  his  daughter,  ^vho  is  his  heir  at  law.  He  direds  that  his 
truftees  fhould  prefent  foch  perfon  to  the  church  of  Tallertod 
as  his  daughter  fhould  appoint.  All  the  benefit  that  his 
daughter  was  to  have  out  of  his  eftate,  was  the  next  prefen- 
tation  to  Tallerton  as  his  daughter  fhould  appoint  (probably 
he  intended  the  fecond  hufband),  and  the  remainder  in  fee, 
although  fhe  took  the  fame  by  defcent,  not  properly  by  the 
devife.— And  what  arifes  by  this  covenant i 

On  this  covenant  there  are  two  queftions : 

i  ft.  Whether  Charles  Harward  was  under  a  neceffity  of 
giving  any  thing  at  all  to  his  daughter  }  if  not  under  a  necef- 
fity, whether  the  difpofition  he  had  made  in  favour  of  his 
grand-children  was  good  or  not  ?  And  then  another  queftion, 
that  fuppofing  be  was  under  a  neceffity  of  giving  fomething 
to  his  daughter,  what  that  fomething  wa*?  Whether  fhe  was 
to  have  an  eftate  in  the  whole,  or  whether  it  was  in  his  power 
to  adjuft  the  proportions  between  her  and  her  children,  and 
leave  her  fome  minute  thing  or  part  ? 

The  words  are,  unto  Katherine  his  daughter,  and  fuch 
child  or  children,  and  if  the  word  (or)  disjoins  the  whole,  thai 
it  is  clear  he  had  an  ele&ion  to  give  to  any  child,  or  to  alt  the 
children  exclufive  of  the  daughter,  and  it  would  be  equally 
clear  to  give  it  to  the  daughter,  exclufive  of  the  children, 
were  it  not  for  the  reflrifittve  words,  which  exclude  him  from 
giving  her  a  greater  eftate  than  for  life. 

In  the  cafes  'mentioned  fto  wit),  Co.  Litt.  225.  a,  1  Le. 
4.  Mo.  239.  the  rule  is  laid  down  generally  (See  the  Books), 
>ot  cafes  may  happen  from  the  different  penning  of  the 
claufes,  where  the  intent  of  the  parties  may  appear  fo  clear, 
that  a  conjun&ive  (hall  ftand  for  a  disjun&ive,  and  a  disjunc- 
tive for  a  conjun&ive,  but  the  Court  ought  not  to  do  vio- 
lence to  the  words  where  there  is  not  any  thing  in  them 
to  take  away  the  natural  fenfe  and  meaning  of  thofe  words. 

In  this  cafe,  if  the  words  had  been  only  to  the  daughter, 
and  to  fuch  child  &c.  as  to  him  fhould  feem  meet,  then  the 
daughter  muft  have  had  fomething;  but  the  word  (or)  after- 
wards makes  the  difficulty. 

If  the  words  had  been,  I  give  to  my  daughter,  and  fuch 
child  of  my  daughter  Sec.  as  he  fhould  think  fit,  or  to  my 
daughter  and  the  children  of  my  daughter,  there  would  be  no 
neceffity  there  fhould  be  a  conftrudion  to  vary  the  words,  or 
r  to*  J  put  (or)  for  (and),  but  here  there  is  no  violence  done  to  the 
words  to  ufe  the  whole  in  the  disjunctive,  it  may  be  taken 
in  that  fenfe,  and  therefore  he  rather  thought  they  would  be 
taken  in  the  disjunctive  fenfe  throughout. 

Provided  that  the  faid  Katherine,  or  any  child  or  children 
&c.  What  event  was  here  to  be  provided  for?  If  the  daughter, 
or  any  child  or  children  were  living,  the  provifxon  was  to  take 
place. 

If 
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Tf  in  the  beginning  the  words  are  to  be  taken  in  the  con* 
junflive,  fo  as  to  oblige  him  to  give  fomething  to  the  daugh- 
ter, then  the  laft  words,  which  are  plainly  in  the  disjunc- 
tive, would  bind  him  to  convey  to  his  daughter  though  his 
daughter  was  dead,  '  Another  reafon  why  he  thought  the 
words  fhould  be  taken  in  the  disjun&ive  fenfe  was,  from  the 
other  provifion  that  wa^made,  that  he  fhould  not,  nor  would 

ffive  or  grant  to  his  daughter  any  further  or  other  eftate  than  • 
or  life, — He  is  bound  to  make  a  difpofition  of  the  whole;  he 
might  give  the  whole  to  his  daughter,  but  that  was  not  his 
ineaning— This  is  put  upon  him  by  negative  and  reftri&ive 
words— The  family,  not  the  daughter  only,  but  the  iflue 
of  the  marriage,  was  chiefly  under  the  consideration  of  the 
parties. 

With  regard  to  the  daughter,  he  might  chufe  whether  he 
would  or  would  not  give  any  thing  to  her,  but  he  might  give 
her  an  eftate  for  life  if  he  thought  fit. 

Another  reafon,  and  that  is  from  the  whole  tenor  of  the 
covenant.  If  the  "words  (in  fuch  manner  and  proportion  a* 
he  fhould  fee  meet)  refer  to  the  children  only,  and  the  power 
of  difpofition  is  not  over  the  whole,  and  the  dauehter  mult 
have  an  eftate  for  life  in  the  whole  in  all  events,  it  would  be 
an  abfurd  provifion  to  fay,  J  give  to  my  daughter,'  or  her 
child  or  children  &c#  provided  that  I  do  not  give  her  more  . 
than  an  eftate  for  life,  is  plain,  if  not,  to  put  them  all  under 
one  reftriftion,  that  negative  is  far  from  affording  an  argu- 
ment for  the  conftruAion  contended  for,  for  the  event  was 
uncertain  whether  (he  fhould  have  children  or  not. 

But  if  the  daughter  was  under  the  power  of  her  father,  he^ 
Plight  give  her  as  minute  a  part  as  he  thought  fit,  if  he  wag 
uoder  a  neceffity  of  giving  fomething  to  her,  what  that  was 
to  be  was  in  his  difcretion,  but  not  more  than  an  eftate  fo* 
life— A  further  reafon  for  taking  the  words  in  thedisjun&ive 
|s,  that  it  feems  to  have  been  the  intent,  and  to  be  ftipulatec| 
that  he  might  give  to  one,  or  2,  pr  to  3  ifc,  jp  fuch  propor- 
tion as  he  thought  fit. 

But  he  relied  chiefly  upon  the  words  pf  the  provifo  (pro? 
vided  that  faid  Kathenne,  or  any  child  or  children  &c.)— The 
authorities  feem  to  warrant  this  disjunctive  fenfe,  but  the 
reafon  of  the  thing  that  arifes  from  the  fame  place  and  words 
doth  warrant  this  oonftrudion.  And  as  to  the  negative 
words,  that  he  fhould  not,  nor  would  give  or  grant  any  fur- 
ther or  other  eftate,  do  refer  to  the  fublequent  words  (for  her 
life.)  It  was  to  be  left  in  doubt,  whether  he  fhould  have 
even  that,  or  net,  and  the  other  plaufes  vfill  fall  in  with  it 
when  the  whole  is  taken  disjunctively.— ?He  has  done  as  far 
as  he  was  bound  to  do,  he  was  obliged  to  convey  the  inhe- 
ritance for  ever,  he  has  by  his  will  given  to  his  grandfon  an 
eftate  tail,  remainder  to  his  grand-daughter  in  ta.il,  remainder 
tp  his  right  heirs. 

K  k  3  His 
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-  His  Lordfttip's  prefent  thoughts  w$re,  that  Charles  Hir- 
ward  had  understood  the  covenant  in  the  right  way,  that  ho 
yould  not  take  any  thing  from  the  grand  children  which  r/e 
bad  given  them,  but  the  rents  2nd  profits  are  to  go  for  the 
jbeneht  of  the  plaintiff  Charles  5  and  decreed  accordingly* 

£  434  3    (P?  a)    Negative  and  Affirmative  Covenants, 

Conftru&icji}  and  Pleadings, 

I.     AFFIRMATIVE  covenant?  4°  not  take  away  the  power 
-**  which  the  law  gives ;  as  where  leflbr  covenants  th^t 

leflee  may  take  hedge-boot  &c.  by  affignment,  yet  he  may 

take  it  without  affignment ;  Arg.  Cro.  J.  481,  cities  D.  19, 

[b.  pi.  115.  &c.  Trin.  28  H.  8.  "Anon.1 
*?**•  *7&         2.  Leflbr  covenanted  that  tefjee  Jhaitl  have  fufficient  hedge^ 
tha?  leflee'    ^90t  h  ^Jfignminteftheliffi^i  bailiff;  Bauldwin  and  Fitzherbert 
roay  take     held  that  he  may  take  it  without  aflignment ;  for  the  law 
it  without     j>y  implication  gives  it  to  him,  but  Shelly  e  contra*  D.  10, 

but  other-    ^pLiS*  a?H.8? 

-wife  had 

it  been  in  the  negative. 

»  ■ 

Ibid.  Marg. .  3*  If  A.  leafes  %  acres  of  meadow  to  B.  and  covenants  thqt  it 
P.1,  il7:  Jbail  he  lawful  for  B.  to  cut  the  grafs  at  the  affignment  of  A*  yet 
40&  A^  ^.  maX  cut  t^le  Sra^s  not  with  (landing  thole' words ;  but  it  B. 
£Uz.  c.  b.  covenants  on  his  part  in  a  negative,  action  of  covenant  will 
Brown  v.  He  ;  or  if  it  was  a  cpndition,  which  is  a  negative  in  law,  a$ 
*  ther/J^herC  proyifo  that  he  fhall  not  &c.  without  affignment  &c.  io  this 
granted  to  cafe  if  he  does,  then  clearly  A.  may  enter  ;  but  in  the  other 
M$ termor  cafe  it  is  a  grant  of  the  leflbr  in  the  affirmative;  per  Baldwin 
VrkxijuT  and  Fitzherbert ;  but  Shelley  e  jcontra.  The  Reporter  adefs, 
cJpdis*     qusere bene  cafum,    D.  19.  b.  p]t  u6, 117.  Trin.  2,8  H.  8. 


and  there 


Anderfon  held,  that  this  being  in  the  afimative  the  /uw  clearly  does  not  take  away  the  liberty  given 
to  the  termor  by  the  law,  but  that  he  may  Well  take  without  vicW  of  the  keeper,  quod  Glanvtt  coo* 
ccflit,  unlcfs  it  be  according  to  99  £.  3*  91.  quod  non  hecat  capere  nifi  per  v^rn  cuftodi*  &c' 

4.  Debt  on  bond  for  performance  of  covenants  in  an  in- 
denture, whereof  fome  were  in  the  affirmative,  and  fome  \r\ 
the  negative ;  defendant  pleaded  a  performance  of  all  the  cove- 
nants generally*  Upon  demurrer  it  was  adjudged  for  the, 
plaintiff.    Cro.  E.  691,  pi.  29.  Trin., 41  Eliz.  B.  R.  Crop* 

wel  v.  Peachy. [ 

•  5.  In  debt  upon  an  obligation  conditioned  to  perform  cove* 
nants  of  under ^Jhcr iff9 s  bailiff  pari  in  negative,  part  in  the  af~ 
frmative,  the  defendant  as  to  tbofe  in  the  negative  pleaded  mega- 
tively%  and  thtfe  in  the  affirmative y  thai  tie  had  pbferved  them j  to 
which  the  plaintiff  reptietb,  that  the  defendant  was  not  agfling 
at  thearrefi  ofJ.S,  to'  which  the ' defendant  demurred;  thq 
Court  conceived  the  plea  ill,  without  (hewing  how  he  h$d  per- 
formed them,  and  yet  the  replication  is  good  to  ihew  a  caufe 

Oj 
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«f  aflwn ;  for  the  naughty  plea  was  a  trap  that  the  plaintiff 
Jhouldliave  demurred,  and  fo  no  caufe  of  adkion  would  ap- 
J>ear;  judgment  for  the  plaintiff  nifi.  2  Keb.  405.  pi.  21. 
Mich.  20  Car.  2.  B.  R.  Clavell  v.  Galler. 

(E.  a)     Diftinft  and  Independent  Covenants.    T  435  ] 

What  fliall  be  faid  fuch. 

*  * 

U   A     Covenanted,  that  notwithftanding  any  a&  done  by  bim9  Litt.  Rep. 

**•  be  was  feifed  infeey  and  a(fo9  that  there  was  no  revtrjion  80,  8i.Cra-> 
in  the  Crown  9  and  farther,  that  it  was  of  the  annual  value  of  |™|  '5°^ 
300/.  a  year.  The  Court  upon  the  firft'  argument  refolveo,  hcid'accord- 
that  the  laft  covenant  was  abfolute  and  diftinft,  and  had  no  fogiy  by  *tt 
iiependance  upon  the  firft  part  of  the  covenant.  Cro.  C.  106.  J^^SS*- 
pl.  8 .  Hill.  3  Car.  C.  B.  Crayford  v.  Crayford.  cd  for  the 

plaintiff.— 
S.  C.  cited  by  North  Ch.  J.  3  Ley.  4S.  Trin.  33 Car.  1.  C.  B.  in  Cafe  of  NtJivxjf  v.  Mil  it, 

which  wm,  viz.  Covenant  Sec,  in  -which  the  plaintiff  declared  on  a  feoffment  of  lands,  wherein 
the  defendant's  ttQuioT  covenanted,  that  notwithflanding  any  thing  by  him  done,  he  was  feifed  in  fee* 
&c.  without  any  condition  Sec  And  adly,  That  he  had  full  power  to  fell.  And  3<ily,  Thai  the 
lands  were  clear  of  all  incumbrance  by  him  or  his  father.  And  4tbly,  That  the  feoffee  Jhoutd  enjoy 
Ogainfi  ferfons  claiming  under  him,  his  father ,  or  grandfather,  and  affigns  the  breach,  that  the 
teftator  nad  no  power  to  fell.  Upon  demurrer  it  was  agreed,  that  theft  toere  difind  covenants* 
and  3  Judges  againil  North  Ch.  J.  held,  that  though  the  covenants  are  diftind,  yet  the  two  firft 
Are  if  the  fame  import ;  for  if  he  is  feifed  in  fee  he  hath  power  to  fell,  and  when  by  the  firft  he 
covenants  only  againft  his  own  acl«,  it  can  never  be  intended,  that  immediately  by  another  cove- 
nant of  the  fame  effect  he  would  covenant  againft  the  whole  world.  Now  in  Crayfoid's 
Case  the  covenants  were  of  different  natures,  and  concerning  different  things,  though  of  the 
same  lands ;  but  in  this  cafe  the  two  fubfcqueat  covenants  are  particular  and  retrained,  and  there* 
{one  the  iniddle  covenant  fhali  not  be  indefinite  and  general. 

(F.  a)    Not  to  alien  &c. 

!•  T  ESSEE  for  jrears  covenanted,  that  if  he,  orhisexecu- 
*"*  tors,  or  aifigns,  did  alien,  it  fhould  be  lawful  for  the 
leflbr  and  his  heirs  to  enter ;  lejfee  afterwards  made  his  wife 
executrix^  and  died;  fhe  married  again,  and  the  hufhand  being 
ppflefled  of  the  term  in  right  of  his  wife,  who  was  executrix 
as  aforefaid,  aliened  the  faid  termn  Baldwin  Ch,  J,  held  this 
no  breach  of  the  condition,  for  that  the  fecond  huiband  can- 
not he  faid  afiignee;  his  eftate  being  given  him  by  the  law, 
and  riot  by  affignment.of  any*  no  more  than  a  tenant  by  the 
turtefy  &C4  But  Brown  and  Shelly  held,  that  the  huioand 
was  afiignee  in  law,  attf  that  an  alignment  in  law  is  an  af~ 
fignment  in  deed,  and  that  the  lands  are  fuhjeft  to  the  condi- 
tion in  whofe  hands  foever  they  fliall  come.  D.  6.  a.  b.  Pafch. 
28  H.  8#  Anort. 

2.  Lejfee  for  years  covenanted  that  he  would  not  fiffign  the  land^ 
or  any  part  thereof  \  without  the  conftnt  of  the  lejfor \  The  lrffor> 
during  the  term,  entered  into  part  of  the  land  demifed,  and  then 
the  lejfee  afjignid  the  refidue  of  the  term  in  the  reft  of  thi  land% 
without  the  content  0/  the  ieffor*    Lrfbr  brought  covenant. 

Kki  Roll 
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Roll  Ch.  J.  held,  that  the -covenant  was  collateral,  and  con* 
fequently  broken  by  the  affignment  of  the  term,  notwith- 
ftanding  the  leflbr  had  entered  on  part  of  the  lands ;  and 
judgment  nifi.    Sty.  265.  J?afchf  1651,  Collins  v.  Shelley. 

3.  Leffee  covenants  not  to  ofjign  his  term  without  theleffi>r*s 
confent  in  writing,  If  leffee  jevifes  the,  term  to  J.  S.  without 
the  Jeflbr's  confent,  it  is  no  breach; Tor  a  devife  is  not  a 
leafe ;  fie  dictum  fuit.  Sty,  483.  Mich.  1655.  B.  R,  in  Cafe 
of  Fox  vf  Swaru 

[  *36  3  (G.  a)    For  further  AiTuyancCf 

,jU.i.       I»   A     Bargained  and  fold  his  lands  to  B.  iri  fee  by  deed 
pi.  $.  Anon.       **•  indented,  and  covenanted  to  male  to  the  vendee  a  good 

pcwrdiDgf  €flaU  in  fei  hefore  Chriflmas  next  following ;  afterwards,  and 
iy.  before  Chriftmas^  the  bargainor  caufed  the  deed  to  be  enrolled ;  th$ 

queflion  was,  whether  he  had  performed  his  covenant  with- 
out doing  more  ?  The  Court  held  that  he  had  not,  but  that 
he  ought  to  have  levied  a  fine,  or  made  a  feoffment  before 
Chriftmas  \  and  fo  it  feems,  that  where  the  feoffment  had 
been  made  before  the  inrohnent,  the  fee  had  paffed  thereby, 
and  not  by  the  inrolmenr.  And,  27.  pi.  61.  Mich.  6  E.  6. 
Anon. 

2.  Baron  and  feme  make  leafe  for  life,  and  the  covenant 

was,  that  he  fhould  make  fuch  reafonable  affu  ranee  as  tbt 

counfel  of  leffee Jhou Id advifey  and  the  counfel  advifed  zfne  with 

warranty  by  the  hufband  and  wife  with  warranty  again  ft  tht 

baron  andhisl.^irs.  Defendant  refufed ;  covenant  was  brought, 

and  it  was  moved,  that  it  was  not  a  reafonable  affu  ranee  to 

have  a  fine  with  warranty,  becaufe  the  warranty  did  trench 

to  other  land  ;  but  per  Cur.  it  is  the  ordinary  courfe  in  every 

fine  to  have   a   warranty*  and   the  party  may   rebutt   thp 

warranty.     Godb.  435.  pi.  499.  Pafch.  3  C^r,  B.  R.  Goad 

v.  Winch. 

Gilb.  Equ.        3.   A  covenant  for  further  affui  apce  will  not  be  affifltd  im 

fcep.  139.    chancery  where  the  original  conveyance  it f elf  is.  void  \  as  if  a  mat* 

Robkifon/'  &v*nants  to  fland  feifed  to  the  ufe  of  a  mere  fir  anger  \  and  cove? 

5.  C.  in  toT  rtants  to  make  further  affurancey  this  covenant  depending  on 

£dcm  vpr-    the  nature  of  the  conveyance,  if  that  be  void,  the  covenant 

'  -which  is  only  auxiliary,  and  goes  along  with  the  eftate,  rauft 

be  void  too.  Arg.  Ch.  Prec.  476.  pi.  298.  Mich.  1717*  an4 

decreed  accordingly,  Furfaker  v.  Rofcinfon* 

(H.  a)     What  arc  mutual  Covenants;  ancj 

Pleading^. 

I.  TTHE  plaintiff  covenants,  thai  if  the  defendant  pnuli 

1    pay  40/.  he  would  convey  as  the  counfel  of  the  defendant 

Jhouid  adytfe ;  thefe  b?ing  mutual  covenants  cannot  be  pleaded 

m 
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in  bar  one  of  another,  which  was  affigned  for  error,  and 
judgment  affirmed  nifi.  Keb.  17SL  pi.  143.  Mich.  13  Car.  2. 
1J.  R.  FUmes  v.  Baily. 

2.  Coy enant  tc )pay  an  annual  rent  of  60  Land  1o  repair.  Plain-  g&Uuiofc 
tiff  fays  defendant  entered \  but  does  mt  aver  a  leafe  made.  Defendant  PL  *•  ?■  <*• 
pleads  he  ought  not  to  have  rent  becaufe  no  leafe  was  made.  JJ^  u 


VIX. 


rer  Holt,  in  mutual  covenants  where  the  performance  of  one  does  that  Cov*. 
depend  upon  another y  the  precedent  covenant  mujl  be  performed  Jir/l.  »"*  wm 
per  Eyres  and  Dolben,  the  covenant  and  entry  amount  to  a  onwtidaT" 
leafe;  and  fo  was  Harrington  and  Wise's  Cafe;  but  per  ofagree- 
tiolt,it  has  been  held  aliter  ever  fince;  judgment  for  the  plaintiff,  ment  Ac 
|2  Mod.  i.  Mich.  1  W.  &  M.  in  B.  R.Copley  v-  Hepworth.      ^S^ 

covenanted  with  the  defendant  facere  dimiflioneni  to  him  of  a  mill,  paying  90 1.  rent  per  ann* 
for  fo  many  year*,  and  the  defendant  covenanted  to  pay  the  rent  during  the  term ;  the  plaintiff 
brought  this  adion  for  non-payment  of  rent ^  in  which  he,  fet  forth  that  the  defendant  entered 
and  enjoyd  the  mill  &e.  1  he  defendant  pleaded,  that  the  plaintiff  did  not  make  any  leafe*  to 
him  ;  and  upon  demurrer  to  this  plea  it  was  adjudged,  that  thefe  articles  did  not  amount  to  a 
leafe,  being  only  a  covenant  facere  dimiulonera,  and  Holt  Ch.  J.  held,  that  the  making  a  leafi^ 
Was  a  matter  precedent,  and  that  the  plaintiff  could  not  he  intitled  to  the  rent  till  r  .  -1 
a  leafe  was  made;  but  Eyres,  Dolbro,  and  Gregory  Juftices  contra,  becaufe  thefe  L    437    J 

J  ire  mutual  covenant*,  and  equal  remedies  are  on  both  fides;  and  it  is  alledged  that'  the  de- 
endant  entered,  but  upon  the  other  point  the  defendant  had  judgment  upon  arguing  the  demur* 
rer.    Mich,  a  VV.  3. 

3.  In  debt  on  a  deed,  in  which  the  plaintiff  in  confideration 
of  woo L  to  be  paid  to  him  by  the  defendant,  covenanted  to 
effign  to  the  defendant  10  fhares  in  the  corporation  of  linen  manu* 
failure  On  the  30/A  of  January  pext,  and  the  defendant  cove- 
nanted that  he  would  then  accept  thofe  (hares,  and  at  the  fame 
time  pay  the  plaintiff  the  faid  1 100/.  &C.    Both  parties  bound 
themfelves  to  each  other  in  the  penal  fum  of  2200 1.  to  per- 
form covenants.  *  Breach  was  fjjfgned  in  non-payment  of  the 
I  loo/,  on  the  faid  2,0th  of  January  after  the  date  of  the  inden- 
ture.   It  was  infilled  for  the  defendant,  the  alignment  ought 
to  precede  the  payment,  becaufe  the  covenant  to  pay  it  was 
In  nature  of  a  condition  or  defeafance  to  fave  the  forfeiture  of 
the  2200/.  and  therefore  the  condition  mail  be  taken  moil 
favourably  for  the  obligor,  fo  that  if  it  may  have  2  intend- 
ments the  beft  (hall  be  taken  for  him.    And  by  the  refolution 
of  the  Cafe  in  D.  17.  a.  the  payment  in  the  prefent  cafe  muft 
relate  to  the  acceptance  of  the  alignment,  and  not  to  the  day 
of  making  it,  and  if  fo,  it  was  impoffible  defendant  (hould 
accept  it  before  it  was  made ;  fo*  that  the  true  meaning  was,  that 
tie  plaintiff fbould  ajpgn  the  Jbares  on  the  30/A  of  January  ,  and 
the  defendant  Jhould  Accept  it,  and  upon  fuch  acceptance  the  money 
Should  be  paid  I  and  or  this  opinion   was  the  whole  Court* 
Lutw.  490.  492,  493.  Pafch,  5  W.  !c  M.  Elwick  v.  Cud- 
worth. 

41  Covenant  upon  articles  of  agreement  between  the 
teftator  S.  and  the  defendant,  by  which  it  was  covenanted 
and  agreed  between  them,  that  S.  fbould  afjign  to  the  defendant 
bit  inter  eft  in  a  bovfe&c.  and  that  the  defendant  Jhould  pay  to  S. 
30  A  The  plaintiff  affigns  for  breach,  that  the  defendant  hat  not 
faid  the  30/.  &c.     The  defendant  pleads,  that  Sy  did  not 

afftgn 
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*jff*ln  hfc  intereft  In  the  houfe  to  the  defendant.  The  plaintiff 
demorrs;  and  adjudged' for  him,  becaufe  thefe  are  mutual 
and  independant  covenants,  and  the  parties  may  have  recipro- 
cal actions,  and  therefore  the  plaintiff  may  bring  his  action 
before  the  alignment  of  the  houfe,  and  tne  defendant  has  a 
remedy  after,  if  the  other  party  does  not  perform  his  part. 
Lord  Raym.  Rep,  124,  125,  Mich.  8  W.  3.  Trench  v% 
I  revin. 

5.  The  plaintiff's  teftator  undertook  a  voyage  to  Ruffia,  and 
there  was  to  obferve  the  orders  of  the  defendant's  brother, 
which  was  to  draw  the  Czar  of  Mufcovfs  tooth.  The  defendant 
paid  him  56/.  and  covenanted  to  pay  him  100/.  more  fuch  a  day 
of  January  then  following,  and  for  non-payment  of  this  100 1, 
an  action  of  covenant  was  brought.  The  defendant  pleads, 
that  the  plaintiff's  teftator  did  not  perform  his  part  of  th« 
agreement ;  but  it  was  held,  that  the  agreement  here  was  feci" 
procaly  and  not  conditional,  and  the  defendant  muft  bring  his 
action  for  not  performing  of  the  agreement  on  the  plaintiff's 
part ;  and  this  is  not  like  where  I  promtfe  to  give  a  man 
money  for  building  a  houfe,  here  I  am  not  to  pay  the  money 
until  the  houfe  is  built,  and  here  likewife  is  a  day  certain 
when  the  money  is  to  be*  paid.    Judgment  per  Quer«  Mich, 

7  Ann.  B.  R.  Sheffeild  v.  Styles. 

6.  A  leafefor  years  was  made  rendering  rent)  and  a  covenant 
to  repair,  with  a  re-entry  for  non-performance*  Ejectment  was 
brought,  and  breach  afligned  generally  for  non-performance 
of  covenants.  The  leflee's  agent  afked  leffor  what  rent  was 
due,  and  that  it  fhould  be  paid  him ;  but  leflbr  replied,  he 
would  not  trouble  himfelf  about  the  rent,  but  would  fet  afide 
the  leafe ;  and  the  defendant  being  prepared  to  prove  a  tender 

f  jog  1  pleaded  performance  generally.  At  the  trial  the  defendant 
offering  to  prove  the  tender,  the  plaintiff  did  not  infift  on  the 
non-payment  of  the  rent,  but  proved  a  breach  of  covenant 
for  not  keeping  a  barn  well  thatched,  and  found  for  the  plaintiff* 
The  defendant  w^s  turned  out  of  poffeflion,  and  after  brought 
his  bill  for  relief  againft  the  faid  verdict,  and  to  have  a  new 
leafe  granted  for  fo  much  of  the  term  as  was  not  expired*  Per 
Cur.  if  a  bond  had  been  given  for  performance  of  the  cove* 
nants  this  court  could  not  relieve  againft  it ;  but  Lord  Chan* 
cellor  faid,  he  could  not  apprehend  what  damage  the  leffof 
could  fuftain  if  the  leffee  fuffered  the  buildings  to  be  out  of 
repair,  fo  as  he  kept  the  main  timber  from  being  rotten,  an4 
left  all  in  good  repair  before  the  end  of  the  term ;  $md  there- 
fore referred  it  to  a  mailer  to  fee  what  damage  >vas  done  (if 
any)  for  non- performance  of  covenants,  and  at  what  timt 
&c.  2  Mod.  Cafes  90.  Hill.  10  Geo.  i.  Hack  v.  Leonard. 

7.  It  was  admitted  Arg.  that  where  covenants  are  mutual 
an  action  will  lie  for  either  .parties,  withput  averring  perr 

formance  on  his  part,  though  one  is  the  confederation  of  the  *th$r% 
and  though  pro  or  in  confideratione  is  in  the  declaration* 

8  Mod.   294.   Trin.    10  Geo,  iu  Cafe  of   &helboun£fv» 
Stapleton.  "  *    - 

(I.  a) 


(If  a)  Determined  and  waved.    In  what  Cafes, 

It  A  Sold  lands  to  B.  and  it  was  covenanted  betwixt  them* 
-**•  that  A.  upon  rsquefi  made  onto  him  or  bis  fairs  Jbould 
make  affurance  to  B.  of  the  faid  land.  Jf  is  attainted;  now  the 
covenant  is  fufpended,  for  A*  has  not  any  heir;  afterwards 
the  heir  of  Jt  is  re/lored  by  parliament  with  afaving  to  others  alt 
their  rights  &c.  R.  is  not  aided  by  that  faving  io  as  he  can 
make  roqueft  to  tha  l*eir  of  A.  &c  4-Lt.  174.  cites  Clovell 
v.Moulton. 

2.  A.  leafes  by  deed  to  M.  for.  10  years,  and  ML  covenants 
at  the  end  of  the  term  to  leave  four  acres  of  land  fallowed  and 
plowed,  and  in  that  there  was  alfoa  provifo,  that  if  M*  mif* 
likes  his  bargain,  that  .upon  a  yea r's  warning  be  may  furrender 
his  eftate,  aud  after  M.  furrender 8  accordingly,  but  had  rat  left 
any  fallowed;  and  adjudged  by  the  Court  that  that  acceptance 
of  the  furrender  has  not  difpenfed  with  the  covenant*  Noy 
1 18.  Auftin  v.  Moyle. 

3.  Othtrwife  it  had  been  if  the  provifo  had  been  in  the  end  of 
fhe  10  years,  for  then  if  the  leffor  accepts  the  furrender  be- 
fore the  10  years  expire,  it  is  impoflible  for  the  leflee  to  per* 
form  the  covenant ;  judgment  that  the  plaintiff  ihould  re- 
cover.  Noy  118.  Auftin  v.  Moyle. 

4.  The  defendant  fold  lands  to  the  plaintiff,  and  covenanted 
that  be  bad  a  good  titfe  and  right  to  fell,  and-  there  was  a  ft&» 
V*fi  in  the  deed,  that  if  xoo  I.  was  not  paid  at  a  future  day%  that, 
tfre  grant ,  and  bargain  and  fate  and  all  Jhould  be  void.  The  money  x 
was  not  paid  at  tfre  day,  and  fo  the  eftate  was  void;  but  yet 
the  plaintiff' brought  an  action  -of  covenant ,  for  that  the  defendant 
bad  no  right  to  fell;  and  the  defendant  demands  oyer  of  the 
deed,  and  demurrs.  The  queftion  was,  whether  the  eftate  and 
all  being  void  t>y  the  non-payment  of  the  money,  an  adion 
of  covenant  would  lie  ?  And  the  Court  inclined  it  would,  for 
there  was  an  adion  attached  in  the  bargainee  immediately  upon  tha 
feeding  of  the  deed,  which  cannot  be  devefted  by  the  non-payment  of 
tie  money,  for  he  might  have  brought  his  adion  as  foon  as  the 
deed  was  fealed ;  but  if  the  words  bad  been,  that  the  indenture 

foall  be  void,  it  would  have  been  ftronger  againft  the  plaintiff,  f  439  1 
for  then  there  would  have  been  nothing  to  ground  his  a&ion 
upon.     Freero.  Rep.  41.  pi.  48.  Triii.  1672.  Raynolls  v« 
Woolmer.  •'".'. 

5.  A.  covenant?  with  B.  to  pay  20 1,  at  bis  marriage,  or 
joben  J>  S.  /ball  die,  which  fhall  firft  happen ;  though  B.  brings 
no  adion  when  Jm  S.  dies,  be  may  when  be  afterwards  marries  ( 

for  per  Cur.  though  the  plaintiff  was  entitled  to  his  a&ion         © 

upon  the  firft  contingency,  if  he  tarry  till  the  fecond  happen, 

it  is  but  in  his  own  delay,  and  the  defendant  fhall  not  take 

Advantage  of  it ;  judgment  for  the  plaintiff.    Lord  Raynu 

ft6?*  *33*  Mich.  8  W.  3*  Loggia  v.  Orrery  (Lord). 

TT,     *».  ^         *      ~**  ■     **        '     (K.t) 
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(K.  a)    Count. 

l.  /COVENANT  becaufe  the  defendant  did  not  hold  cove- 
^~i  nant  of  all  tbe  lands  and  tenements  that  he  had  leafed  in 
1).  and  becaufe  he  did  not  Jbew  tbt  certainty  of  the  lands  and 
tenements,  therefore  writ  was  abated*  Br.  Covenant,  pi.  8. 
cites  46  £.  3.  4. 

2.  So  in  writ  of  covenant  io  levy  a  fine,  it  fliall  be  o(  fo 
many  houfes,  fo  many  acres  of  land,  fo  many  acres  of  meadow 
&c.     Ibid.  , 

3.  Covenant  was  brought,  and  the  writ  was  Quod  teneat 
conventionem  inter  eos  ia&am  it  omnibus  ttrrit  &  Unementis 
which  he  had  in  the  counties  of  L.  and  G.  and  counted  that  be 
covenanted  to  make  bimfurety  of  all  lands  and  tenements  which  be 
bad  in  the  counties  aforefaid,  and  that  be  prayed  him  &c.  and  he 
would  not  make  it,  to  the  damage  &c.  and  the  defendant  pleaded 
to  the  writ,  becaufe  it  was  general  De  omnibus  terris  &  tene- 
mentis  &c.  without  certainty,  et  non  allocatur;  but  the  writ 
awarded  good  per  Judicium,  and  vet  contra  46  E.  3, 4.  and  alfo 
writ  of  covenant  to  levy  a  fine  mall  be  more  certain,  and  the 
fame  of  praecipe  quod  reddat;  but  it  was  faid,  that  contra 
here,  becaufe  it  is  only  to  recover  damages,  and  no  laud*  Br, 
Covenant,  pi,  9.  cites  47  E.  3.  3. 

Br.  Van-  4.  Covenant  upon  a  deed  to  deliver  two  pieces  of  cloth,  price 
•pec  pi.  9*  40  s.  and  the  price  was  omitted  in  the  writ,  and  yet  the  writ 
Hbt.  "cJ.  awarded  good ;  for  he  may  put  it  in  the  count,  and  in  cove- 
venant,        njutt  be  fliall  recover  only  damages,     fir.  Brief,  pi.  364. 

SL*ac     cites  7^4. 25,^6.       .    r 

'  5.  In  pleading  to  fay  infuch  an  indenture  it  is  contained  fo  and 
fo,  is  no  diredfc  affirmative  that  the  party  did  thus  and  thus 
covenant  and  grant,  for  to  fay  that  it  is  contained  in  the  in* 
denture,  and  to  fay  that  it  is  covenanted  in  the  indenture,  are 
two  things ;  per  Bromley  Cht  J.  PI.  C.  143.  a.  b.  Trin.  I  Mar. 
in  Cafe  of  Browning  v.  Befton. 

6.  But  if  tbe  indenture  had  been  enrolled  De  verbo  in  ver* 
bum,  then  it  had  been  fufficient  to  have  faid  ut  fupra ;  for  by 
the  enrollment  it  had  appeared  to  the  Juftices  judicially,  and 
then  the  faying  that  it  is  contained  in  the  indenture  is  ^ 
putting  them  in  remembrance  of  a  thing  apparent  to  them 
in  the  record ;  but  as  it  is  here  it  is  no  good  plea;  per  Brom- 
ley Ch.  J.  PL  C.  143.  b.  Hill.  2  Mar.  in  Cafe  of  Browning 
v.  Befton. 

.  7.  Tenant  for  life  made  a  lea fe  for  15  years,  rendering  rent  to 
bim,  or  to  his  heirs  or  affsgns ;  but  there  was  no  exprefs  covenant 
O  that  tbe  leffee  Jhould  enjoy  it  during  the  term;  the  tenant  for 
life  died  within  the  term,  and  he  in  remainder  entered  on  tb* 
leffee,  who  thereupon  brought  an  aclion  of  covenant  aga'vafi  the 
executor  of  the  tenant  for  life ;  but  it  was  adjudged  again  it  him 
upon  the  infufficiency  of  his  declaration  j  ift,  Becaufe  he  had 

not 
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a  Hedged  in  foci  that  be  was  poffeffed  and  afterwards  expelled \ 
only  by  implication  \  2<lly,  Becaufe  the  particular  *ejiatewith 


not 

hut 

the  remainder  over  ought  to  have  been  certainly  a  Hedged,  and  not 

with  an  Eo  que  Vc.    D.  257.  pi.  13*  Mich.  8.  &  9  Eliz. 

8.  In  error  of  judgment  in  covenant,  it  was  affigned  that  in  covenant 
the  plaintiff  declared  Quod  cum  per  fcriptum  bidentatum  faclum  the  plaintiff 
inter,  got  tefiatumfuit  &c.  and  did  not  alledge  infafto  that  he  byfucb  f^1*/*^ 
an  indenture  did  covenant.     It  was  the  opinion  of  the  Court,  denture  uf- 
that  the  declaration  was  good,  and  fo  are  all  the  precedents,  tatuu  «?- 
and  judgment  was  affirmed.    Cro.  E.  195.  pi.  12.  Mich,  32  J^JjjJy^ 
&  33  Efiz.  B.  R.  Wilfon  v.  Jeffreys.  *  mejuageand 

garden,  and 
that  Itjee  covenanted  mot  to  ereft  any  building  in  tie  garden.  It  wai  moved  that  this  declaration  was 
not  good,  becaufe  it  i*  that  by  fuch  indenture  te'latum  exijtit  and  does  notfiy  exfrejsly  that  dinifit 
&  conoenit,  and  compared  it  to  the  Cafe  of  B*ow*xtfo  v.  Bat  ton.  Plowd.  141.  where  it  ia 
continetur  in  tali  indentura  &e»  and  a  £•  4.  ai.  But  all  the  Court  conceived  it  well  enough,  and 
that  the  uiual  cousfe  in  this  Court  it  to  declare  in  this  manner,  that  by  fuch  indenture  teftatum 
-  exiftit  &c  Cro.  C.  188.  pi.  8.  Pafch.  6  Car,  B.  R.  BachelourV.  Cage.  Jo.  283.  pL  3. 

S.  C.  but  S.  P.  doc*  not  appear. 

9.  Lejfee  foT  21  years  covenanted  to  repair,  and  leave  in  repair.  Bulft.ai. 
Leffir bargained  and  fold  the  reverfion  to  A.  and  B.  who  bargained  J*  £  J^ 
and  fold  to  E.  who  brought  covenant  againft  the  leflee  fpr  not  not  appeal 
repairing,  but  in  the  declaration  did  not  name  bimfelf  ajjignee 

yet  adjudged  good.    Cro,  J.  240.  pi.  5.  Pafcb.  8  Jac.  B.  R# 
Lord  Eure  v.  Strickland. 

10.  Covenant  is  brought  upon  an  indenture,  that  where 
A,  had  infeoffed  B.  of  certain  land  that  B.Jheuld  hold  it  dif- 
charged  of  all  dowers ;  and  alledges  dower  recovered  againft 
him ;  and  the  Court  is  quod  te/latum  exiftit  by  the  faid  indenture 
that  fuch  feoffment  was  made,  and  that  the  covenant  was  made 
ut  fupra,  without  a  pojitive  affirmation  that  the  covenantor  had 
infeoffed  the  covenantee^  and  had  covenanted  ut  fupra 3  the  decla- 
ration was  held  good  by  the  words  teftatum  exiftit ;  but  fuch  * 
words  will  not  ferve  where  a  deed  is  pleaded  in  bar,  nor  in  a 
replication.  Judged  and  affirmed  in  error.  Jenk.  331.  pi.  63. 
cites  Cro.  J.  537.  17  Jac.  Bultivant  v.  Holman. 

f  i.  A.  leafed  an  advowfon  to  B.  for  40  years,  B.  cove- 
nanted that  he. would  not  alien  without  the  affent  of  A,  and  be- 
caule  he  had  aliened  without  aflent,  A.  brought  an  a&ion  of 
covenant  \  the  defendant  pleaded,  that  he  had  not  aliened  with- 
out his  affent,  and  found  for. the  plaintiff;  it  was  moved  in 
arreft  of  judgment,  that  the  plaintiff  had  not  alledged  that  the 
alienation  was  by  deed,  becaufe  an  advowfon  cannot  pafs  with* 
out  deed;  but  adjudged  for  the  plaintiff;  for  it  fhall  therefore 
he  intended,  that  the  alienation  w*$  by  deed*  and  fo  the  breach 
well  laid.     Winch.  34  Trin.  20  Jac.  Anon. 

12.  In  covenant  &c.  the  defendant  demurred  to  the  decla- 
ration, for  that  the  covenant  was,  that  the  plaintiff  and  bis 
wife  fbould  enjoy  certain  farms  &c.  and  the  breach  affigned  was, 
that  the  defendant  did  enter  on  the  plaintiff;  but  per  Coke  Ch. 
J.  it  is  well  enough,  ad,  Objection  was,  that  the  declaration 
it%  that  licet  the  plaintiff  had  performed  all  the  covenants  on  his 

fart 
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petty  the  defendant  had  not  performed  the  covenants  on  bis  part  r 
now  the  (licet)  is  not  good  without  the  word  (tamen) ;  for  it 
ought  to  have  been  (tamen)  the  defendant  had  not  performed 
his  covenants,  otherwife  (licet)  is  no  direct  affirmative ;  Coke 
Cb.  J.'  thought  it  would  be  better  with  a  tamen,  but  upon 
the  matter  it  feems  good;  and  judgment  for  the  plaintiff. 
Roll.  Rep.  267.  pi.  41*  Mich*  13  Jac*  B.  R.  Pemberton  v. 
Piatt, 
J*3°5»  13.  Feme  tenant  for  life,  remainder  to  baron  in  fee,  made  a 

Sat^Mwt  -eafe  ta  J*  ^  *°r  years>  wherein  J.  S.  covenanted  with  baron 
the  Haro*i  and  feme,  tbetr  heirs  and  ajjigns,  to  repair,  and  they  .conveyed  the 
died,  and  reverfeoji  to  A*  And  for  default  of  repairs,  A.  brought  a  ft  ion 
the  feme  tf s  ajjjg„ie  f0  fbe  baron,  without  averring  the  feme  to  be  dead. 
anddwBeir  ^nd  refolved  to  be  well  brought;  becaufe  the efiate for  life 
of  the  Baron  being  transferred  with  the  fee,  is  iherebj  drowned  and  confound- 
jomcdini  ed  in  the  fee.  Cro.  C.  285*  Mich.  S  Car.  B.  R.  Major  v. 
ST^   Talbot. 

heirs.     A.  • 

brought  covenant  agamlt  J.  S.  and  exnrefled  all  tfr  »  -in  hit  declaration,  andthtt  the  defendant  had 
net  performed  the  covenant  in  repairing  the  houfc*  which  is  come  to  him  as  afligoee  of  the  heir 
of  the  baron,  without  faying  that  the  wife  was  dead.  It  was  objected  that  the  covenant  ought  to 
he  aa  affignee  of  the  feme  fo  long  as  (he  lived,  and  not  aa  aAgnee  of  the  heir  of  the  baron  during 
her  life,  and  cited  BredWs  Cafe  and  Treport's  Cafe;  but  three  Juftices  (abfente  fcehardfon  Oh. 
J.)  e  contra;  for  they  agreed  that  each  paiTed  his  own  eftate  to  the  grantee,  and  in  regard  to- 
ftrangers  who  may  receive  prejudice,  the  feme's  e*ftsfe  continues,  fo  that  if  any  rent-charge  or 
other  charge  was  made  by  the  feme,  the  grantee  (hall  hold  it  charged  daring  the  Irfe  of  the  feme, 
but  in  truth  the  eftate  of  the  feme  was  merged  in /the  revernonio  tee,  and  this  is  no  prejudice  to 
the  leflce  for  years ;  for  he  is  fubjed  to  the  covenant,  as  well  after  the  determination  of  the 
feme's  eftate  as  in  her  life ;  and  adjudged  that  the  action  was  well  brought.  ■      S.  C.  cited 

Vent.  16c.  *        .v . « 

«  •  • 

a  Keb.  400.  14.  In  covenant  •  brought  againft  an  executor,  the  breech  af~ 
pi.  4.  S.  C.  figned  was  fir  non-payment  of  reus;  the  defendant  pleaded  plene 
Court  held  edimniftruviu  After  wrdi<9:  for  the  plaintiff  it  was  moved  in 
the  per  quod  arreft  of  judgment,  that  the  declaration  was  ill,  for  it  was  (by 
teftatum  a  certain  writing,  per  quod  teftatnm  exiftrt),  that  the  telUtor 
weu^enough  c°*c5iiaiited,  whereas,  the  (per  quod)  ftould" be  omitted;  for 
after  ver-  though  in  covenant  (per  quoddam  fcripturn  t  eft  a  turn  exiftit) 
dia.— —  has  been  allowed  to  be  good,  yet  it  ought  to  be  with  iuch 
i^hede-  Edition,  hecaufe  it  is  -  not  fo  pnectfe  an  tfffimtation;  but 
cXiTtiquod  the  Court  thought  it  to  he  ail  of  one  and  the  fame  fenfe* 
perquandam  and  therefore  good,  and  judgment  for  the  plaintiff,     Sid, 

u£T<"ptt  37S>  376-  P1-  *•'  mdi'  *°  °*'  *•  *  R-  Stephenlbn  v.  See- 
that  the  <U- '  phenfon, 

fendantdii 

covenant;  this  with  a  profert  is  pod,  becaufe  when  he  fays*  the  indenture  attefts  that  he  di£ 
covenant,  this  is  a  certain  allegation  that  there  wasfueh  an  indenture ;  and  the  indenture  is  only 
uaverfable  on  the  iflhe  non  eft  fa&tua.  GUb.  Hift.  of  C.  B.  101.  r 

15.  Covenant  to  deliver  coals  upon  requejl  at  the  port  of  N. 
and  to  put  theminfucb  quantities  as  the  plaintiff  fhould  appoint, 
in  fuck  veffels  as  the  plaintiff  fieuld  prepare ;  and  the  plaintiff 
ailedges  that  he  did  requtfi  bibr  &c.  at  London.  The  defendant 
pleaded  that  he  was  ready  at  the  day  to  deliver  them*  And  tte 
plaintiff  demurred.  And  it  feemed  to  the  Court  that  the  de- 
fendant's 
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fendant's  plea  had  not  been  good)  but  the  declaration  was 
naught  for  want  of  fuficient  averment,  fir  he  ought  to  have 
averred^  that  be  did  appoint  tht  defendant  what  quantities  he 
Jhouldput  into  fuch  and  fuch  veffels  as  be  bad  prepared,  for  when 
the  plaintiff"  is  to  do  the  fir/i  aft,  he  ought  to  aver  performance, 
and  cited  7  Rep.  iC  Sty.  47.  Parnteter  v.  Greflum.  BeCdes, 
when  the  thing  to  be  done  or  deliver ei -is  a  matter  of  bulk,  there 
ought  to  be  a  certain  time  agreed,  and  the  party  ought  to  give 
convenient  notice,  cites  1  Inft.  210.  Semble  q'W  Declaration 
fuit  male.  Freem.  Rep.  93.  pi.  107.  Pafch.  1673*  Griffith 
v.  Manfell. 

16.  Covenant  &c.  the  plaintiff  declared  on  an  indenture,  * 
in  which  the  defendant  covenanted,  that  he  was  feifed  in  fee 
fcfr.  of  id  that  he  would  free  the  lands  from  alt  incumbrances,  and 
alfo  for  quiet  enjoyment  l  add  the  breach  afligned  was  upon  an 
entry  and  evidion  by  Tk  S.  and  concludes  Et  Jic  conventionem 
fuam  pra'diclamf regit ,  in  theftngular  number;  and  upon  a  de- 
murrer to  this  declaration  it  was  obje&ed,  that  the  breach  did 
relate  to  all  the  three  covenant*,  and  therefore  the  concluflon 
was  ill,  becaufe  he  did  not  {hew  what  covenant  in  particular. 
But  it  was  anfwered^  that  conventio  eft  nomen  colleQivum,  and  if 
20  breaches  had  been  afligned,  he  (till  counts  de  placito  quod 
teneat  ei  conventionem  inter  eo$  fa&am ;  and  of  that  opinion 
was  the  Court,  and  that  the  breach  being  of  all  three  cove- 
nants, the  recovery  in  one  would  be  a  good  bar  in  any  a£Hon  [  44*  3 
to  be  brought  afterwards  on  either  of  thofe  covenants.  2  Mod. 

311.  Trin.  30  Car.  2.  C.  B.  After,  v.  Mazeen. 

1 7.  In  covenant  brought  for  difturbing  the  plaintiff  in  a  way, 
the  breach  affigned  was,  that  J*  8.  difturbed  but  /hewed  not  what 
title  J.  5.  bad,  and  therefore  ill.  3  Lev.  335.  Trin.  3  W.  bi 
M.  in  C.  B.  Holms  v.  Seller. 

18.  Where  a  covenant  refers  to  an  ejlate  &c.  and  is  dependant  So  if  bond  > 
upon  it,  or  waits  upon  it,  and  there  ts  no  ejlate  granted,  the  co-  **  J?*"1  ** 
venant  fails  5  but  where  the  covenant  is  a  diflincl,  feparate,  and  Mceofbo**. 
independant  covenant,  it  is  not  material  whether  any  ejlate  pajed,  nam*  the 
and  that  the  plaintiff  need  not  (hew  it,  nor  fay,  quod  con-  ^"j*?11 
ceffit,  but  the  way  to  declare  is  with  a  quod  cum  teftatum  exijlit,  tion^eiS" 
but  fuch  a  covenant  fubfifts  with  or  without  the  eflate.  both  for  the 
1  Salk.  199.  pi.  5.  Mich.  10  W.  3.  B.R.  Northcote  v.  Ua-  Jf™*?1-. 

*     .  •  11  Hon  or  s 

certull.  grant  which 

.  .  wa*  void, 

they  are  til  void.  Lev.  45.  MSch.  13  Cftr.  *.«—-— -Sort  win.  c*fe  of  promifci.  Yelv.  18.  M^h, 

44  *  45  &>*•  &»-&•  Sopmu  *  Benurdi  v.  Skuvro. 

29.  Covenantor  not  repairing  brought  againft  an  ajpgneeof 
an  ajjignee;  the  plaintiff  need  not  fet  forth  the  intermediate 
alignments.  8  Mod.  72.  Pafch.  8  Geo.  Lovelock  v.  Sorrel. 


(L.  a) 
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(L.  a)     Affignment  of  the  Breach. 

I,  TN  covenant  notwithftanding  that  divtrfe  covenants  are 
A  mentioned  in  the  writ*  yet  * «  /£*  **«»  f  A*  need  not  Jhew  the 
breaking  of  all.    Thel.  Dig,  55.  Lib.  9.  cap.  6.  f.  4*  cites  Hill. 
40E.3.  5. 

2.  Covenant  by  indenture  between  the  leflbr  and  lefiee, 
that  the  UJfor  during  the  Uafijball  bo  four  days  in  t be  year  in  the 
boufe  without  being  oufled  in  pain  of  loo/,  and  the  leflbr  comes 
to  enter y  and  the  lejfee  f aft  ens  the  doors  and  tbe  windows,  this  is 
no  breaking  of  the  covenant  without  faying  that  he  oufted  bim, 
and  the  fame  law  feems  to  be  of  other  fuch  like  condition. 
Br.  Condition,  pi,  35.  cites  3  H.  4.  8. 

3.  D.  lejfee  for  years  among  other  covenants,  covenanted 
that  bejhall  not  cut  any  trees,  by  winch  they  jhall  be  wafted,  and 
was  obliged  to  perform  &c.  In  debt  brought  upon  the  obligation^ 
and  breach  affigned  in  cutting  to  oaks,  the  defendant  pleaded 
that  be  did  not  cut  the  faid  20  or  any  of  them,  modo  &  forma 
prout  &c.  the  plaintiff  faid  quodfuccidit  20  prout  &ci  The 
jury  found  that  be  had  cut  10,  yet  the  plaintiff  had  judgment ; 
for  the  covenant  is  broke  if  he  cut  but  10,  and  the  reft  is 
only  furplufage.  Dy.  115.  b.  pi.  67.  Pafch.  2  &  3  P.  &  Ms 
Tirril  v.  Dun. 

4.  Leafe  for  years  of  feveral  meffuages  dated  in  November^ 
and  to  commence  at  Michaelmas  next  following y  in  which  the  Uffee 
covenanted  to  repair  all  the  faid  meffuages,  except  fuch  as  tbe  Iffor 
Jbould  by  writing  appoint  to  be  pulled -down  during  the  term,  and 
gave  bond  for  performance.  In  debt  on  the  bond  by  the  leflbr, 
defendant  pleaded  performance  &c.  the  plaintiff  replied* .  and 
Jhewed  the  breach  in  not  repairing  one  meffuage>  parcel  of  the  de~ 
mifed  premijfes,  and  averred  that  the  faid  meffuage  was  not  ap~ 
pointed  to  be  pulled  down  during  the  term%  and  upon  this  they 
were  at  iffue,  (viz.)  whether  the  defendant  had  repaired  it  or 
not ;  and  it  being  found  for  the  plaintiff,  it  was  moved  in 
arreft  of  judgment,  that  the  averment  in  the  replication  was 
inefficient;  for  the  leafe  being  dated  in  November,  and  the 

f  443  1  term  keinS  to  commence  not  before  Michaelmas  following, 
the  houfe  might  be  appointed  to  be  pulled  down  before  the 
commencement  of  the  term,  and  then  the>  defendant  is  not 
bound  to  repair  it ;  and  fo  the  averment  does  not  anfwer  the 
exception ;  but  after  many  motions  it  was  refolved  by  ail  the 
Juftices  that  this  averment  was  fuperfluous ;  for  it  had  been 
Sufficient  to  have  affigned  the  breach  in  not  repairing  the  mef* 
fuage  without  averring  that  it  was  not  appointed  to  be  pulled 
down.  And  if  it  had  been  fo  appointed,  it  ought  to  be  (hewed 
on  the  defendant's  part,  becaufe  it  tends  to  his  advantage ; 
for  fuch  appointment  would  discharge  the  covenant  as  to  that. 
Le.  17.  pi.  2i.  Pafch.  26  Eliz.  Smith  v.  Peaze. 

5.  In 
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5*  In  covenant  the  plaintiff  declared  that  the*  defendant  bY 
his  deed,  dated  I  Oft.  28  Eliz.  did  covenant  that  be  would 
ufe  his  bejl  endeavours  to  prove  the  will  of  J.  S.  or  otherwife  that 
be  would  procure  letters  of  adminiftration  by  which  hi  might  law- 
fully convey  fuch  term  to  the  plaintiffs  which  he  bad  not  done,  licet 
fapius  requifitus  &c.  The  defendant  pleaded  that  be  came  /# 
Dr.  Drury  into  the  Court  of  the  Arches,,  and  there  offered  to  prove  • 
the  will  &c*  but  becaufe  the  wife  of  thefaid  J.  S.  would  not  fv%ar 
that  it  Was  his  will,  they  could  not  be  received  to  prove  it ;  upon 
demurrer  it  was  infilled  for  the  defendant,  that  the  a&ion  did 
not  lie;  for  the  covenant  limits  no  time  when  the  thing 
ihould  be  done  by  the  defendant,  fo  that  it  being  a  collateral 
thing  he  has  time  during  life,  but  admitting  that  he  had  co- 
venanted to  prove  the  will  upon  requeft,  then  the  plaintiff* 
ought  to  fliew  an  exprefs  requeft,  and  the  time  and  place  when 
and  where  it  was  made,  becaufe  it  is  for  his  benefit,  and  with* 
tut  fuch  a  requejl  fpecially  and  certainly  laid,  it  was  held  per  tot/ 
Cur*  that  the  a&ion  would  not  lie,  and  that  the  bar  fhall  not 
help  the  infufficiency  of  the  declaration.  Le.  124.  pU  170* 
Trin.  30  Eliz.  B.  R.  Cater  v.Cooth. 

6.  In  covenant  the  plaintiff  declared,  that  the  defendant 
affigned  to  him  all  the  right  and  intereft  which  he  had  to  the 
lands  in  N.  lately  granted  by  the  Lord  D.  to  one  F.  for  the 
term  of  20  years,  and  covenanted,  that  the  faid  premifles  then 
were,  and  Jbould  continue  free  from  all  incumbrances  and  former 
grants,  made  by  the  defendant,  and  thefaid  F.  or  either  of  them, 
and  that  the  defendant  was  lawful  owner  of  the  faid  leafe,  term, 
and  premifles,  and  affigned  a  breach  that  F.  before  the  align- 
ment of  the  term  to  the  plaintiff,  had  granted  two  fever al  parts 
to  two  perfons  feverallyfor  20  years  &c.  the  defendant  pleaded* 
that  F«  bad  granted  bis  intereft  in  the  lands,  except  the  lands  ft 
fevtrally  demifed  by  him.  The  plaintiff  demurred,  the  queftioa 
was,  whether  by  this  covenant  the  defendant  {hall  be  in- 
tended to  be  owner  of  the  term  only,  or  of  the  whole  land 
during  the  term,  and  held  the  word  (premifles)  extends  as 
well  to  the  land,  as  td  the  term  of  years ;  for  it  takes  in  every 
thing  before-mentioned,  and  which  might  be  incumbered; 
and  this  appears  more  plain  by  the  fubfequent  words,  viz.  that 
the  defendant  is  lawful  owner  of  the  leafe,  demife,  term  of 

J  ears,  and  premifles,  which  word  (premifles)  needed  not  to 
e  in  the  deed,  if  it  were  intended  only,  that  the  term  granted 
ihould  bedifcharged  from  incumbrances.  And.  236.  pi.  253* 
Trin.  32  Eliz.  Anfley  v.  Fifke. 

7.  Covenant  for  that  the  defendant  by  indenture  did  cove- 
nant that  he,  bis  executors  and  afftgns,  would  repair  a  mill  lot  to 
the  defendant,  and  alledges  that  the  mill  was  defeclive  on  repara- 
tions, and  the  defendant,  bis  executors  and  afftgns,  did  not  repair 
it,  and  it  was  demurred  upon  the  declaration,  becaufe  he  did 
not  alledge  that  he  nor  his  executors  or  affigns  did  not  repair  it, 
the  aftion  does  not  lie,  and  it  ought  to  be  alledged  in  the  dif- 
iun&ive,  and  not  in  the  cgnjunftive,  and  of  that  opinion  was 

Vol.  VI.  L I  the 
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the  Court.  Cro,  E.  348.  pi,  23,  Mich.  36  and  37  Eliz*  B.  R* 

Colt  v,  Howe. 
Cfv.E.  974t  *8.  An  houfe  is  leafed  by  the  words  grant,  dmife  &c,  and 
I.75C.  id*"  t*le  'e^or  *******  ibat  the  lejfeejbatt  enjoy  &c,  without  evlQion 
judged  ac-  J?  *fc#  /^r9  *r  *  »/  claiming  under  him,  and  a  bond  is  given  fir 
J^«c?ly'  pcrformanci }  *f  covenants,  the  leffee  afftgns,  and  in  an  eje£tmen€ 
•rerred  that  t'1yS  kafe  *s  recovered  from  the  amgnee ;  per  Cur,  the  plain- 
thereto-  titf  (who  was  the  obligee)  ought  to  Jhew  that  the  recoveror 
veror  enter-  had  eig n f -title;  for  otherwife  the  covenant  in  law  was  not 
gooddtle;    broken.    4  Rep.  80.  Trin.  41  Eliz.  Nokes's  Cafe. 

for  other- 
wife  there  is  no  caufe  of  action,  and  pleating  the  recovery  to  be  by  verdid  it  not  mtteriaf :  be* 
caufe  it  may  be  upon  falfe  verdtt  and  without  title.— —5  Mod.  3,71.  cites  S.  C.  accord* 
ingly.  Sr  C.  eked  by  Vaughan  Ch.  J*  Vaugh,  lia.  though  the  cficftm  was  by  courfc  of 

law, 

9.  The  covenant  was  /*r  j«/Vf  enjoyment  againfi  2?»  ««i  0// 
elaiming  under  him;  the  breach  affigned  was,  becaufe  be  was 
tufted  by  J*  S.  tube  did  claim  under  B.  but  did  not  Jhew  bow* 
But  all  the  court  of  B.  R,  held  it  well  enough  ;  for  he  is  a 
firanger  thereto  and  cannot  (new  it  certainly ;  and  adjudged 
in  B.  R.  for  the  plaintiff,  but  by  the  opinion  of  all  the  juf- 
tices  and  Barons,  judgment  was  reverfed  in  the  Exchequer 
Chamber.  Cro*E.  813.  pi.  22.  Pafch.  42  Eliz.  White  v»  Ewer. 

10.  Apprentice  bend  was  conditioned,  1  ft,  To  ferve  welL 
idly,  To  account  duly.  3dly,  To  make  fat isfadion*  within 
3  months  after  notice,  of  all  lofles  which  he  (hould  fuftarrt 
by  the  apprenticefhip.  Defendant  pleads  performance  gene- 
rally,  the  plaintiff  aJfigned  for  breach,  becaufe  upon  account  be 
was  found  in  arrears  60  /•  efPotiJb  money,  which  he  received  and 
converted  to  his  own  ufe.  And  fo  &c.  And  though  he  did 
not  a  Hedge  he  received  it  as  apprentice^  yet  it  may  well  [be 
intended,  for  it  is  merchandize,  and  judgment  for  the  plain- 
tiff. Cro.  E.  830,  831.  pi.  39.  Pafch.  43  Eliz.  C.  B.  Cut- 
ter v.  Brewfter. 

11.  A.  leafed  to  T.  S.  the  plaintiff,  35  Eliz*  the  barton  of 
B.  for  6  years,  and  covenanted  that  he  Jhould  enjoy  it  during 
the  term  quietly  and  without  interruption,  and  difebarged  from 
tithes  i£c*  and  that  if  the  tithes  were  demanded  and  recovered 
esgainft  him  during  the  term,  he  Jhould  recoup  in  bis  bands  fo  triucb 
of  the  rent  as  the  tithes  ^amounted  to.  J,  S.  brought  covenant 
and  affigned  the  breach,  that  42  Eliz.  the  parfon  fued  him  for 
tithes  there  growing  38  fc  39  Eliz.  All  the  Court  held  that  this 
fuit  after  the  determination  of  the  term  was  a  breach  of  the  cave* 
nant,  for  he  did  not  enjoy  it  discharged  &c.  within  the  intent 
of  the  covenant ;  but  becaufe  it  was  altedged  that  the  fuit  was 
tawfid,  of  that  the  tithes  were  due,  for  be  was  not  bound  to 
flifcharge  him  from  illegal  fuits  &c.  and  fo  the  breach  was 
not  well  affigned,  it  was  adjudged  for  the  defendant.  Cro. 
E.  916.pl.  7.  Hill.  45  Eliz.  B.R.  Lanning  v.  Lovering. 

tuttr.  457- '    12.  In  debt  on  covenant  to  pay  iool.  quarterly,  the  plain* 
JJJ^J  v*     tiff  declared  that  1 00 1.  for  4  quarterly  payments  were  unpaid* 

S.  c  ud    va&faj*  *tt  when  dm  and  ending  it  is  not  good.    Show.  8. 

Mich. 


Nlicti.  4  J^c- *•  in  Cam.  Scacc.  and  fo  a  judgment  in  B.  R.  judgment 
was  revcrfed.    Piltarfe  v.  Darby.  ESSf L 

appeared 
by  computation  that  6  quarterly  payment*  were  due  when  he  demanded  the  tool,  and  it  is  not 
fhewn  for  what  quarterly  payments  he  demanded  the  faid  4  quarterly  payments,  and  it  is  not 
fufficient  to  fay  that  they  were  due  tin  24  December  before  the  a&on  brought,  for  this  is  true  if 
tfiey  were  due  before* 

13.  Covenaht  for  that  the  plaintiff  by  indenture  let  to  S.C.  cited 
the  teftator  a  houfe  in  Fleet-ftreet,  for  years;  and  the  leflee  ^JJwa  ,• 
covenanted  tp  repair  it  well  frim  time  U  time  during  the  term;  uipL^S" 
and  at  the  end  of  the  term  to  leave  the  fame  well  repaired  to  the  "7""Ibl<^ 
lejfor ;  and  affigns  the  breach,  for  that  be  did  not  leave  it  well  re-  J^JjT 
paired  at  the  end  of  the  term.  Exception  was  taken  to  the  de-  Cur. 
ciaratton,  because  the  breach  was  affigned  in  not  delivering 

up  the  houfe  well  repaired  at  the  end  of  the  term,  and  he  [  445  3 
does  notjhew  in  what  part  it  was  not  well  repaired;  fed  nonjal- 
Ibcatur ;  for  the  breach  being  according  to  the  Covenant  is 
fufficient.  But  if  the  defendant  had  pleaded,  that  at  the  end  of 
the  term  be  delivered  it  up  well  repaired  \  then  if  the  plaintiff "will 
affign  any  breach,  he  ought  particularly  to  /hew  m  what  point 
it  was  not  repaired,  fo  as  the  defendant  might  give  particular 
infwer thereto;  and  Williams  J.  laid*  it  was  fo  refolved  in  a 
cafe  between  Boyle  and  Saxys,  that  in  a  declaration  in 
a&ion  of  covenant,  it  fuffices  to  affign  the  breach  as  general 
as  the  covenant  is ;  wherefore  it  was  adjudged  for  the  plain* 
tiff.  Cro.  J.  170,  171.pl.  ii.  Trim  5  Jac  B.R.  Hancock 
v.  Field  &  ah 

14.  Where  a  breach  of  covenant  is  fufficiently  alledged,  the 
not  {hewing  the  breach  according  to  the  ufual  form  of  Etftc 
non  tenuit  conventionem  is  not  material,,  and  there  need  not  be 
a  repetition.  Cro.  J.  297,  298.  Hill.  9  Jac.  B.  R*  Barwick 
v.  Gibfon*  in  the  Exchequer  Chamber. 

15.  In  a  covenant  were  infenftble  words,  and  though  the  Roll.  Rep. 
deed  was  only  between  A.  of  the  one  part,  and  B.  and  J.  S.  f 4,c^3£ 
•f  the  other,  yet  J.  S.  who  was  no  party,  norfealed  the  inden-  the  infenfi- 
tare,  was  named  as  a  covenantor.    In  affigning  the  breach  the  ble  word*, 
infenfible  words,  and  alfo  the  name  of  J.  S.  may  be  omitted. 

Cro.  J.  538.  pi.  18*  Mich.  12  Jac*  B.  R.    Goodman  v. 
Knight. 

16.  Covenant  &c.  againft  the  defendant,  for  ploughing  Jands 
which  were  not  nuper  laid  down  to  fafture  \  the  queftion  was, 
what  time  {hall  be  comprehended  by  the  (nuper)  but  not  re- 
folved; but  in  fome  cafes  14  years  may  be  nuper,  and  in  fome 
cafes  20  years  may  be  faid  nuper,  but  all  the  Court  agreed 
that  the  plaintiff  aught  to  have  Jbewed  a  certain  breach  (viz.) 
that  the  defendant  had  ploughed  up  lands,  and  {hewed  what 
lands  which  were  not  lately  arable;  and  therefore  adjudged, 
quod  querens  nil  capiat  per  Breve,  a  Bulft.  258.  Triou  12  Jac, 
Genner  v.  Larking. 

17*  Tenant  for  life  of  a  park  made  a  leafe  thereof,  with  all  Pbpfaaia. 
profits  of  the  deer  for  5  years,  and  the  leflee  covenanted  yearly,  «4*  Ttibot 

LI  2  and*1?  tccn> 


44?  cobutttr; 

&  C.  ie-     j»i  iff  quolibet  differ  urn  annorum,  to  deliver  to  the  Uffbr  fo  manf- 

^ordf  "y"    *iir*     &rta€b  wa$»  *b*t  the  lejfee  had  not  delivered  the  number  of 
deer  mentioned  in  the  covenant,  after  the  5  years ;  but  per  Curiam, 
thofe  words,  in  quolibet  didorutn  annorum,  fhall  not  have 
relation  to  the  natural  life  of  leflbr,  but  only  to  the  5  years, 
and  not  to  the  life  of  the  leflbr,  2  Roll*  Rep.  38.  Trin.  16  Jac. 
B.  R.  Talbot  v.  Lcvifon. 
In  covenant       j8.  Covenant  whereby  the  defendant  covenanted  to  find  the 
%vukc       plaintiff  with  meat,  drink,   and  apparel*  and  other  neceffaries$ 
mgtinft  hU    and  affigns  the  breach  as  general  as  the  covenant,  and  does 
mafter  &c    not  Jhew  what  other  thingt  were  neceffary  and  therefore  the 
fxmdttu    Court  held,  that  the  declaration  was  ill,  and  the  judgment 
fuck  a  d*y     being  upon  nihil  dicit,  and  entire  damages  given,  thejudg- 
kt  departed   ment  was  reverfed.    Cro.  J.  486.  pi.  5.  Trin,  16  Jac.  B.  IL 
fSfa    Mills  v.  Aftell.  • 

did  net  i«- 

JiruB  his  apprentice  in  his  trade*  nor  find  kirn  neat,  drink,  and  other  neceffaries  &c.  Upon  ft 
demurrer,  becaufe  alia  ncccjfaria  was  too  general,  the  Court  held  the  breach  certain  in  the  very 
words  of  the  covenant,  and  alia  necenaria  is  intended  of  fmall  things,  as  trimming,  warning  &c 
which  would  be  too  long  to  infert,  and  the  plus  grand  being  here  particularly  afligned,  there  in 
no  need  to  affign  the  (mall  fo  faxiicularly ;  and  judgment  for  the  plaintiff.  3  Lev.  1 70.  Trin.  36 
Car.  s.  C.  B.  fto&or  v.  Burdett.— — a  Show.  44a.  pi.  405.  Burdet  v.  Pro£tor,  S.  C  and 
judgment  in  C.  B.  affirmed  in  B.  R.    ■  Ibid.  173.  cites  S.  C  3  Mod.  69*  &  C.  and 

judgment  affirmed.  1  Show.  14a,  143.  in  the  cafe  above  ki*  laid,  that  the  role  where 

the  Covenant  is  general  that  the  breach  may  be  fo  too,  as  in  Cro.  J.  304.  369.  Cro.  Elis.  914. 
Nov.  50.  reaches  not  this  cafe,  tbofe  cafes  being  all  of  covenants  to  enjoy,  and  there  it  lies  not 
in  the  party's  knowledge. 

[  44.6  ]  19.  Covenant,  whereas  he  bad  fold  to  the  defendant  all  his 
aRoll.Rep.  copyhold  land  in  F.  that  if  it  did  exceed  the  quantity  ofi  acres,  to 
*.*  Wood  ^  <ulmeafur*<l  according  to  the  proportion  of  16  feet  and  an  half 
&  C.  ad-'  for  every  pole,  that  bejhould  pay  for  every  acre  over  and  above  the 
judged  ac-  8  acres  fo  to  he  admeajttred,  according  to  the  rate  of  4/.  for  every 
but  tfSi*  acre>  an*  tilth**  that  the  copyhold  land  was  12  acres  meafured  if 
agreement  the  faid  meafure.  The  defendant  faid,  there  were  not  12  acres 
***  been,  meafured  i  but  found  for  the  plaintiff  i  it  was  faid,  the  breach 
Aould  be  was  not  we'*  affigned,  becaufe  it  was  not  alledged  that  the  land* 
firft  mea-  we  admeafured,  and  till  then  the  furplufage  cannot  he  known  % 
(bred,  then  fed  non  allocatur;  for  the  plaintiff  might  meafure  it  privately* 
agreemeiu  cn<*  ^*  need  not  tell  the  defendant  when  he  meafured  it,  and  the 
of  the  par-  iflue  beingibund  that  they  contained  fo  much,  it  was  holden 
ties  changes  by  the  Court  the  declaration  was  good,  Cro.  J*  472,  pi.  u 
the  cafe.       pafch#  ,6  jac  fi  R    Burvvell  v.  Wood. 

aRoli.Rcp.  20.  Covenant,  for  that  he  let  to  M..  a  water-mill  in  the 
144.  Prcflcy  parifhof  S.  and  all  houfes,  buildings,  walls  &c.  and  dams, 

s. cl'indk  t0  the  faid  mil1  longing  for  **  jezvs,  and  that  he  cove- 

ihall'be  in-   n^nted  to  repair  the  houfes,  dams,  water-courfes  and  hanks  to  the 

tended  that  mill  belonging,  and  leave  them  fufficiently  repaired  &c.  and  four 

Sc^iaBaV"    m*N"^0nes*    A  breach  afligned  was  in  not  repairing  the  mill 

f  lace.  an*  mM-banls,  and  for  not  leaving  the  mill-ftones ;  exception 

was,  becaufe  notjhewed  in  what  vill  they  were,  nor  whether  it 

was  a  corn-mill,  or  fulling-mill;  fed  non  allocatur  5  for  all  is 

one,  the  breach  being  afligned  in  not  repairing  &c.  And  ad* 

judged 
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wdged  for  the  plaintiff.    Cro.  }f  557*  pl«  9*  Hill.  17  Jac. 
B,  R.  Brefley  v.  Humphry. 

21.  Dibt  for  60 /.  «p«i  a  died  nettings  that  whereas  W*  C.  fkln.  «?t. 


hod  given  divers  of  bis  goods  to  J.  A.  the  te/tator;  be  covenanted*  ^C.  but 
that  if  the  faid  C.  Jhould  pay  a  debt  of  <>ll.  (for  which  the  (aid  "<££ 
y.  A.  flood  bound  in  120/.  ft  /><y  fa  aw/  y.  5.  1/^01  /£#  a</  of  June  ' 


/A**  next  following)  and  Jhould  fave  barmlefs  the  faid  J.  A.  front 
the  fame*  and  then  the  plaintiff  Jhould  have  and  enjoy  concejftonern 
of  the  faid  J,  A*  of  the  moiety  of  the  faid  goods ;  ad  quas  conven- 
tions performandas  be  obliged  bimfelf  by  the  faid  writing  to  the 
plaintiff  in  60  /.  and  aUedged  in  faclo  (bat  the  faid  W.  C.  upon 
the  2  June  fecundum  formam  &*  effecl*  fcripti  prad.  paid  62/. 
by  which  fv*  C.  has  faved  him  barmlefs  from  the  faid  63/.  fo  that 
be  was  not  damnified*  and  that  neither  the  faid  J.  A.  in  his  lifem 
time*  nor  the  faid  JZ9  his  executrix  fince  has  made  any  grant  unto 
him  of  the  moiety  of  the  faid  goods  granted  him  by  the  faid  J.  per 
quod  aclio  accrevit  &c.   The  defendant  pleaded*  that  the  faid 
fV.  C.  had  not  paid  the  faid  63/.  &c.  Whereupon  they  were  at 
iflue,  and  verdict  and  judgment  for  the  plaintiff,  and  novy 
^ffigned  for  error,  tha£  therp  was  not  a  good  breyh.  ift,  Be- 
caufes  he  does  notjhew  what  the  goods  were  whereof  the  deed  of 
gift  was  made;  fed  non  allocatur,  becaufe  the  generality  is 
fufficient.     2dly,    The  allegation   is*  that  be  bad  faved  him 
barmlefs  from  the  63  /.  whereas  it  ought  to  have  hem  from  the  1 20  /• 
3dly,  Becaufe  he  does  notjhew  that  he  requefled  a  grant  of  the 
moiety  of  the  goods*  and  tendered  a  writing  unto  him  to  feal  $  for 
■  Jie  being  the  party  who  is  to  have  the  benefit  thereof,  ought 
to  make  the  tender;  and  for  thefe  camfes,  but  principally  for 
the  fecond)  the  judgment  was  revqrfed,    Crof  Jf  66 1,  pi,  iof 
JHill.  20  Jac.  B.  R.  Archer  v.Dalby. 

22.  A,  conufee  of  a  Jlatute*  extends  and  afftgns  it  to  B.  and  Pain*.  3g$. 
afterwards  grants  the  land  to  Cand  covenants  that  notwithfland-  Pcrfon1* 
ing  any  a&  dune  by  him*  or  any  other  by  bis  cqnfent*  theflatute  Jjjj^u^ 
extended^  and  execution  remains  in  force  %  adjudged  that  this  af-  iy. 
iignment  wa$  a  breach;  but  reverfed  in  error}  for  notwith- 
standing the  affignjnentthe  ftytute  Hands  in  force,  but  if  the 
declaration  had    concluded  eo  quod  conceflit  to  him  &c. 
which  ipoplies  a  covenant,  this  a&ion  had  lain;  but  nottvitb- 
Jlanding  this  alignment*  theflatute  is  inforce%  and  the  conufee 
may  releafe  it.  B$t  if  be  bad  covenanted  that  the  grantee  Jhould  [  447   J 
have  it  without  difiurbance*  this  affignyient  would  be  a  breach  by 
reafon  of  the  word  (grant)  but  bere  the  aelion  is  brought  on  a 
covenant  in  facl.   3  Roll.  Rep.  399.  Mich.  21  Jac.  B.  R. 
Perfon  v.  Jones. 

23.   Upon   a  marriage  between  the  fon  of  T.  and  the  Lat.  t$*. 
daughter  of  C.  it  was  covenanted,  that  after  the  marriage  &c.  s-  C.  held 
T.  Jbquld find  to  his  fon  and  wife*  and  their  iffues*  competent  en-  ?y^ft*es 
iertainment  of  meat  and  drink*  and  during  the  life  of  T.  and  to  it/ thai  the 
live  with  him  in  bis  houfe*  and  that  if  the  faid  *f.  the  fon*  and  wife  md 
pis  wife*  Jhould diflike  to  live  together,  that  then  the >?  aftf  J^*^ 
Vif?  Jbould  have  fucb  lands  and  goods  of  T.  t be  father*  and  to  thefecopd 

L  i  3    "  live 
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huibandde-  live  where  they  pkafc*  The  fon  having  iffiu  dies.  The  unfit 
tot^d*  *■*"  *  fecond  b^nd.  The  w^Sr  and  T.  the  father  diJUket  and 
gpo&FvA  difagree  &c.  And  now  R.  brought  covenant  upon  the  indenture  for 
for  refuikl  the  lands  ami  goods,  Whitlock  laid,  that  that  is  a  difagrcement 
of  the  fe-  witjji0  the  covenant,  becaufe  it  came  in  lieu  of  maintainanceT 
brought  Doderidge  and  Tones  on  the  contrary ;  for  the  difagreerosnt 
covenant,  between  the  father  and  fon,  in  the  life  of  the  fon,  had  not 
~^°P?'  been  fufficient;  but  by  the  Court,  that  T.  ought  to  find 
ftatti  the'  meat  and  drinlc  &c.  to  the  wife  and  her  iffue  by  the  firft 
•aion  ai  hufband,  during  the  life  qf  T.  and  judgment  was  given  ac- 
"Acfon'tbr  COT^inS  to  the  opinion  °f  Doderidge  and  Jones,  JNoy.  86f 
vAfc  and      87.  Hill.  1  Car.  B.  R.  Crabb  v.  Tooker. 

her  fecond 

baron,  but  adjudged!  that  1  mutual  difagreetnent  between  all  ought  tp  be  alledged,  and  there* 
fore  judgment  wa$  quqd  querent  nil  capiat;  but  a}l  agreed  that  the  wife  might  have  boardec| 
with  T.  the  father  it  {he  would,  but  the  fecond  hufband  could  not. 

*  Show.  24.  S.  covenants  to  furrender  her  eftatefor  life  in  a  eopyholj 

173.  S.C.    upon  reqUfJly  and  to  permit  B.  to  enjoy  the  J  a  me,  and  to  take  the 

•But  by  the  rents,  iffues  and  profits*     In  coyenant  B.  affigns  a  breach ,  that 

Statute 8 &9  Jhe  did  not  f offer  him  to  enjoy  the  faid  lands,  but  had  received  the 

iT  f3*8  C't^   rents  &c.  from  the  mpking  of  the  indenture  to  the  time  of  the  writ 

ei»aed,that  &c.  Exception  was  taken,  that  there  was  no  requeft  as  fq 

the  plaintiff  the  permiffion  j  fed  hon  allocatur;  fojr  the  requeft  is  only  t<^ 

inay  a&gn    ^  furrender..    2dly,  That  a  fpecial  disturbance  is  not  af- 

breachet  aa  ledged.    3dly,  The  breach  is  too  generally  without  (hewing 

be  (hall       what  profits  fhe  received ;  but  {he  Court  conceived,  that 

***?*£  ^      in  a  covenant  a  man  may  qffign  as  many  breaches  as  be  will)  buf 

not*  in  debt  upon  an  obligation  for  performance  of  covenants*  for: 

jn  that  cafe  there  ought  to  be  a  certainty,  ahd  certainly  af- 

figned,  but  in  a  covenant  it  may  be  affigne<|  as  general  asthq 

coyenant  is.     Oro.  C.  176.  -gu  23.  Mich.  5   Car».R.  B. 

ayms  v.  Smith.  " 

25.  Leflee  covenanted  to  repair  the  houfe  with  convenient- 
neee]fary%  and  tenantable  reparations,  and  the  breach  affigned  was 
in  not  repairing  for  want  of  tiles  and  daubing  with  mortar ,  but  did 
not  Jhew  thai  the  houfe  was  not  tenantable ;  and  the  Court  were 
of  opinion,  that  he  ought  to  have  (hewn  h,  for  there  might 
be  a  few  tiles  and  a  little  mortar  wanting,  and  yet  the  houfe 
might  have  convenient,  neceflary,  and  tenantable  reparations. 
Mar.  17.  pi.  39/Pafch.  15  Car.  1.  Conylby's  Cafe. 

26.  In  covenant  againji  the  leffee  for  years  of  a  houfe  for  not 
Repairing*  he  pleaded  that  the  houfe  was  cafually  burnt  down, 
and  upon  demurrer  it  was  inlifted,  that  the  plea  was  contrtrV 
to  what  Uffee  had  exprefsly  covenanted  to  do  ;  and  Roll  Ch.  J. 
held,  that  though  the  houfe  was  burnt  by  negligence,  or  any 

^  other  means,'  the  leflee  is  ftill  bound  by  his  covenant;  an4 

judgment  riifi  for  the  plaintiff".    Sty.  162.    Mich;    1649; 
Compton  v.  Allen.  '  l     »        l     •       «*.*<.. 

27.  Covenant  in  a  leafe  for  years  was  to  pay  yearly  20/.  mt 
Michaelmas  and  Lady-Day,  by  equal  portions,  and  the  breach 
afligned  was,  that  he  did  not  pay  the  rent  due  at  the  afirefaid 
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Covenant;  «443 

fever  alfeafls,  during  the  term  aforefaid.  It  was  obje&ed,  that 
the  breach  ought  to  have  been  affigned  ^particularly ;  but 
adjudged,  that  it  was  well  affigned,  for  perhaps  he  never  paid 
any  rent  at  any  of  the  days  ;  and  (b  a  judgment  in  Durham 
was  affirmed  in  error.  I  Lev.  78.  Mich*  14  Car*  B,  R. 
Coniers  v.  Smith. 

28.  In  covenant  on  a  warranty  in  a  Jim  the  plaintiff  declared,  Mod.  •$*■ 
that  one  S.  babens  legale  jus  &f  titulum  did  enter  upon  him,  and  2^liu 
ruiQ  him  of  a  term  for  years.    Exception  was  taken,  that. this  8  juices,  * 
might  be  by  a  title  derived  from  the  plaintiff  himf elf  Adjornatur.  Trin.  19 
Mod*  66.   pi,  14.   Mich,  22  Car.  2.  B,  R.   Wootton  v.  S'r*^ 

Xieal*  the  pleading 

U  ill,  and 
pot  helped  by  the  verdid,  and  judgment  for  the  defendant.  Lev*  301.  S.  C.  and  judg* 

inert  accordingly,  ■■    *         Sid.  46%.  pi.  a.  S.  C.  the  plaintiff  prayed  judgment  againft  nimfejf 
for  hi*  own  expedition.    ■    ■     a  Saund.  177.  S.  C.  adjudged. 

29*  In  debt  upon  a  deed,  containing  feveral  covenants,  for  %  Keb.  754. 
performance  whereof  the  defendant  obliged  himfelf  in  the  pi-  *6.  Bur. 
penalty  of  40 1.  and  counts,  that  the  defendant  had  broke  the  Xh\*c" 
covenants*     Upon  non  eft  fa&um  pleaded,  the  plaintiff  had  nates' this  as 
a  verdi&,  and  it  was  moved  an  arreft  of  judgment,  that  *"  a&«>n 
the  declaration  was  ill,  for  there  was  no  particular  breach  of-  {J^u  *ht 
Jigmd  of  any  one  covenant  \  adjudged   for  the  plaintiff;  for  a  deed  for* 
though  this  would  have  been  ill  upon  demurrer,  yet  here  it  perform- 
is  cured  by  the  verdift.  1  Vent.  114.  126.  Pafch*  23  Car*  2.  S^bH. 
B.  R«  Barnard  v.  Michell*  gttion  gene- 

rally, but  a 
deed  with  covenants,  and  a  penalty  fitbfequeat  on  non-performance thereof ;  adjornatur,—— 
M>id.  76$.  pi.  44.  S.  C,  held  and' adjudged  accordingly. 

■ 

30*  Covenant  that  baron  and  feme  Jbould furrender  at  the  next 
audit  at  C.  and  breach  affigned.  that  there  was  an  audit  6th  of 
Aprif,  and  no  furrender;  to  ifrhich  the  defendant  demurred; 
hecaufe  this  is  not  f aid  (the  next  audit)  but  being  averred  that  hi 
did  not  furrender  adpradiSum  proxinmm  iter,  it  is  well  enough  ; 
per  Twifflen  and  Rainsford,  the  reft  being  abfent,  and  judg- 
ment for  the  plaintiff*  2  Keb*  865*  pi.  18*  Hill*  23  &  24  Car. 
2-  B*  R.  Read  v.  Jackfon, 

,  31 «  Debt  upon  a  bond  for  performance  of  covenants, 
amongft  which  one  was,  that  the  defendant  Jbould  convey  fuch  a 
tenement  for  the  lift  of the  plaintiff,  and  the  life  of  two  others,  fuch 
OS  the  plaintiff  Jbould  name*  and  that  he  would  give  him  poffeffton 
before  Cbriftmas.  The  defendant  pleads,  that  he  always  was, 
aid  is  ready  to  convey,  if  the  plaintiff  would  name  his  lives,  but 
by  reafon  the  plaintiff  would  not  name  his  lives,  be  could  not  make 
bis  conveyance*  Upon  this  plea  the  plaintiff  demurs,  and 
Jhewft  for  caufe,  becaufe  the  defendant  had  notalledged  that  he 
gave  him  popjpon  before  Cbriftmas,  and  that  he  might  have 
done,  though  he  could  not  convey  till  the  plaintiff  had 
named;  fed  per  Cur*  Judgment  was  given  for  defendant, 
becaufe  the  Poffeffon  Jhall  not  be  intended  a  divided  thing,  but  a 
foffjftonpurfkant  ta  the  kafo  that  be  was  to  mate;  for  otherwife 

L  1  4  the 
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the  poffeflion  given  would  be  an  aft  done  to  no  purpofe,  fbf 

he  might  turn  him  out  again  preferitly ;  adjudged  for  defends 

ant.  Freem.  Rep.  121.  pi.  142.  Trin.  1673.  m^*#  &  Twy- 

ford  v.  Buntley. 

Vent.  175;        j2.  Covenant  for  quiet  enjoyment  againft    all    perfon* 

s.  F.  does    claiming  under  Sir  P.  V.  vsAJbews  that  Jucb  a  one  did  difturb 

not  appear.  him,  clarnans  titulum  under  Sir  P.  V.  anjj  the  defendant  de- 

-— 2  Lev.  murred,  becaufe  he  did  not  fay  legalem  titulum;  and  for  that 

but  s.  P.*     tne  Court  took  this  difference,  that  toA/r*  a  man  makes  a  general 

does  not      covenant  againft,  ail  per/ens,  there  0  £r/*?ri  0/"  covenant  jhall  no% 

•PP*"".—     ^  altedged  by  a  difiurbance,  unlefs  it  be  by  a  lawful  dijtur  banco  | 

pi.38.sjc!  DUt  otherwise  it  is  wA«i  /A*  covenant  is  to  enjoy  quietly  againft  a 

adjudged,    particular  perfon,  according  to  the  difference  taken  in  Cafe  of 

Tjdsdale  v.Esser  in  Hob.  34.  And  the  6ourt  faid  gene- 

t  449  ]  rally  in  covenant  it  is  fufficient  to  follow  the  words  of  thq 

covenant.     Freera.  Rep.  103.  pi.  121.  Pafch.  1673.  Lucy 

0  y,  Levifton. 

33.  A*  and  B9  were  bound  in  a  lend  to  C.  for  the  payment  of* 
20  /.  at  a  certain  day.     A*  covenants  with  B.  to  favo  him  harm- 
lefs from  the  faid  bond*     Bf  brings  an  action  of  covenant,  and 
alUdges  for  breach  that  C.  fued  him  in  the  Exchequer  upon  the  faia) 
bond,  and  had  judgment  againft  him,  but  he  does  not  alledge  that 
A*  did  not  pay  the  money  at  the  day*     It  was"  urged  for  (he  de» 
fendant,  that  for  all  appears,  the  money  might  be  paid  at  the 
day,  and  then,  though  C.  did  fue  B.'  and  recover,  yet  it  was 
no  breach  of  the  covenant,  becaufe  the  fuit  was  tortious,  and 
the  covenant  (hall  not  be  extended  to  fave  harmlefs  from 
wrongs,  and  therefore  he  ought  to  have  averred  that  th* 
money  was  not  paid  at  the  day ;  but  on  the  other  fide  it  was 
faid,  that  there  is  a  great  difference  between  &  general  covenant 
to  fave  harmlefs  (for  that  Jhall  be  intended  only  againft  lawful 
wrongs),  and  to  fave  harmlefs  againft  a  particular  perfon,  for 
that  is  againft  tortious  as  well  as  rightful  ails,  cites  Hob.  35. 
Befide?,  it  cannot  be  intended  that  the  money  was  paid  when 
it  is  fet  forth  that  C.  fued  and  recovered ;  but  Vaughan  Ch. 
J.  faid,  the  books  did  generally  make  a  difference  between  a 
general  faving  harmlefs,  and  when  it  is  againft  a  particular 
perfon,  but  he  did  conceive  there  was  none  at  all ;  for  the 
reafon  was  the  fame  in  both,  wKich  is,  when  a  man  is  wrong- 
ed the  law  gives  him  his  remedy*  which  holds  as  well  againft 
•very  body  as  againft  a  particular  perfon;  but  the  othet 
Judges  were  of  a  contrary  opinion^  and  gave  judgment  prd 
quer.  Vaughan  being  gone  into  parliament.    Freem.  Rep. 
142,  143.  pi.  163.  Hill.  1673.  Hill  V.  Browne. 
3  Keb.  14s.  *    34.  Covenant,  in  which  the  plaintiff  declared,  that  the 
PJ-  '1' S* C#  defendant  covenanted  to  build  bins  an  houfe  according  to  the  ruJet 
*~-s*c.'  prefcribed  per  Jlatutum,  for  rebuilding  London,  and  afligned  the 
cited  Ld.      breach,  that  he  did  not  cover  the  cant  i  livers  with  lead,  according 
}j^ym.Rcp.  to  t^e  rui€S  prefcribed  per  jlatutum  prad.  there  was  judgment 
TicbyChj.  by  default,  and  a  writ  of  enquiry,  and  15!.  damages.    It 
was  moved  in  arreft,  that  the  breach  was  not  iufficiently  af- 
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figoe4>  U#  J»f  alledging  in  faff,  that  by  the  aft  the  canttlsvers 
aught  to  be  covered  with  lead ;  but  per  Hale,  it  being  faid  that 
be  did  not  cover  them  with  lead  fecundum  regulas  per  prae- 
dift.  ftatutum  pnefcriptas  is  an  averment,  that  the  ftatute 
fo  prefcribed.  2  Lev.  85.  Parch.  25  Car.  a.  B.  R.  Dixe  v. 
Jenman. 

35.  In  covenant  on  a  bill  of  fale,  that  the  defendant  was  the 
legal  proprietor  of  IV.  fold,  and  bad  power ;  the  plaintiff*  alledges 
breach*  that  be  was  not  proprietor,  and  does  not  fay  Etfic  non 
Unut  convent  ionem,  fed  inf regit ;  the  defendant  pleads  tenuit  con- 
vent  ionem;  to  which  the  plaintiff  demurred ;  and  per  Cur.  the 
breach  is  fufficient,  and  the  etjic  infregit  is  but  form,  and  well 
enough  befide;  judgment  for  the  plaintiff.  3  Keb.  396.  pL 
97.  Mich.  26  Car.  2*  B.  R.  Streeting  v.  Hinde. 

36.  In  covenant  for  not  repairing  a  houfe  let  in  5.  being  in 
decafu,  not  faid  wherein,  to  which  the  defendant  demurred, 
and  fhewed  for  caufe,  that  it  was  not  particularly  fet  forth 
wherein  it  was  in  decay,  which  per  Cur.  is  ill,  as  well  as  in 
wafte;  and  judgment  for  the  defendant,  if  parties  do  not 
agree  to  amend.  3  Keb.  478*  pi.  1 1.  Trin.  27  Car.  2*  B.  R« 
Portland  (Countefs  of)  v.  Andrews. 

37.  A.  granted  a  rent-charge  of  200 1,  to  B.  and  C.  their  t Mod.  138. 
Ijeirs,  for  the  life  of  M.  ad  opus  W  ufum  of  M.  and  cove-  Cook  v- 
nanted  to  pay  the  rent  ad  opus  &  ufum  of  M.     The  rent  not  ^s!  R* 
being  paid,  B.  and  C.  bring  covenant,  and  affign  the  breach  agreed  ae- 
in  not  paying  the  rent  to  tbemfelves  ad  opus  faf  ufum  of  the  faid  Af.  cordingly. 
The  defendant  demurred,  becaufe  the  words  in  which  the  the  rjjjjlh^ 
breach  is  ^ffigned  contains  &  negative  pregnant;  but  it  being  been  faid  to 
a/Iigned  ip  the  words  of  the  covenant,   the  Court  held  it  Mf*edem 
good.    Mpd,  223.  pL  12.  Mich.  28  Car.  2.  C.B.  Bafcawen ^-^^ 

\.  Cooke.  pleaded  *, 

that  being  « 

Srformance  in  fubftance,  but  it  Hull  not  be  intended  \^rithoot  pleading  it,  and  judgment  tor 
e  plaintiff,  ' 

38.  Covenant  that  the  plaintiff Jhould  have  the  firft  Quarter's  [  450  J 
rent  due  at  Lady-Dayy  after  the  date  of  the  deed\  breach  affigned, 

that  the  defendant  obftruxit  W  impedivit  eum  (the  plaintiff)  a  re* 
cipiendo  &c.  It  was  moved  in  arreft  of  judgment,  becaufe 
the  plaintiff  ihews  not  how  he  was  hindered,  and  cited  1  Bui  ft. 
339  3  Cro.  rai.  Pen  v.  CtovER.  But  it  was  anfwered  and 
confefled,  that  non  permiQt  is  too  general,  for  there  is  no  aft 
done,  but  by  impedivit  &  obftruxit  it  is  clear  fome  aft  was 
ddne  to  the  plaintiff's  hindrance,  which  aft  the  defendant  bed 
knows  him  (elf ;  adjornatur.  2  Show,  75.  pi.  58.  Triiu  31 
Car.  2.  B.  R.  Prefcott  v.  Pemberton. 

39«  Covenant/jr  payment  of  rent  which  was  referved  payable 
at  the  2  moft  ufual  feafts  of  the  year,  St*  John  the  Baptift  and 
Chriftmas,  or  within  14  days  after,  the  ftrft  payment  to  be  at 
Chriftmas  next  after  the  date.  Breach  affigned  in  non-payment 
of  the  rent  at  Chriftmas  firft,  and  took  no  notice  of  the  14th  daf 
*ft*i\  and  upon  demurrer  it  was  urged,  that  the  14  day* 

atttr 
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after  fliould  not  refer  to  the  firft  payment  at  Chriftmas,  but 
that  it  was  to  be  absolutely  on.  Chriftmas  Day ;  but  held  by 
the  Court,  that  the  defendant  had  14  days  after  the  firft  Cbri/i~ 
mas  as  well  as  any  other  to  pay  his  rent  in ;  and  therefore 
judgment  was  given  for  the  defendant.  2  Show*  77.  Trin* 
31  Car.  2.  Anon. 

40.  Plaintiff  declared  of  a  covenant  to  repair  all  the  pales  e>f 
the  garden  demifed,  except  all  the  pales  of  the  weft  fide,  and  af— 
figned  the  breach  in  not  repairing  the  pales  contra  formam  cen- 
ventionis,  without  Jbewing  that  the  default  was  in  the  pales  not 
excepted.    Defendant  pleaded  that  he  bad  repaired  the  pales  ac- 
cording to  the  covenant,    Verdidt  for  the  plaintiff}  and  judg- 
ment accordingly  by  reafon  of  the  verdift ;  but  it  was  a- 
greed,  that  if  the  defendant  bad  demurred,  judgment  ought  to 
have  been  for  him.     £  Jo.  J  25,  1*6.  Hill,  31  &  32  Car.  2* 
P#  R,  Anon. 
•  Sfeov.  41.  A  breach  may  be  well  aligned  though  not  direffly  within 

36.  pi.  159.  the  words  of  the  covenant  j  as  where  in  a  charter-party  it  was 
B.  P.doct  niutually  povenanted,  that  the  mafter  ofthejbip  (who  was  the 
$qt  appear,  plaintiff;  jhould  pay  two  parts  of  the  port-charges,  and  the  faff  or 
of  the  defendant  the  yl  part,  through  the  whole  voyage.  The 
mafter  declares,  that  he  failed  from  L,  to  C,  and  paid  2  parts 
of  the  portrcbarges  for  bimfelf,  and  the  %d  part  for  the  defendant, 
who  not  repaid  him.  After  judgment  by  default,  and  a  writ 
of  enquiry  returned,  it  was  obje&et},  tbat  the  defendant  was 
not  bound  by  this  covenant  to  pay  the  3d  part  to  the  plain* 
tiff,  but  to  the  colle&or  of  the  port-charges,  and  therefore 
he  ought  to  have  {hewn,  that  the  defendant  h^d  not  paid  the 
3d  part;  fed  per  Curiam,  the  plaintiff  having  averred,  that 
he  paid  the  3d  part,  it  fhall  be  intended,  that  the  de- 
fendant did  not,  and  in  his  default  the  plaintiff  was  forced 
to  pay  the  whole  to  prevent  the  fliip's  being  flopped  in  the 
port;  and  though  it  was  not  laid,  that  they  were  paid  in  this, 
voyage,  yet  it  fhall  be  intended  fo  to  be,  it  being  alledged  to  be 
paid  in  the  fame  ports  where  the  voyage  was  faid  to  be 
made.  2  Jo.  |86.  Hill.  33  £c  34  Car*  2.  3.  R,  Bellamy  v9 
Ruffe'll. 

42.  Covenant  with  a  brewer  for  grains;  the  brewer- mixe$ 

bops  with  the  grains  and  fpoils  them ;  covenant  lies  though  he 

declares  fpocially*     2  Jo.  191,   I92.  Pafcfr.  34  Csjr.  2.  B.  R, 

Goodhand  v.  Griffith. 

a  Show.  43.  Covenant  brought  on  articles  indented,  and  in  them** 

s48.lpi.a51.  morandum  it  was*  De  placito  conventions  fraff^  but  the  declare 

Court  tl0n  wah  as  it  is  in  aclion  fur  U  cafe,  auod  cum  per  faff  tun  inden* 

thought  the  tatum  tejlatur ;  auod  defendens  concejjit,  and  concludes  not  trout 

*nC blxaufe  fo€t  tn  ceVinant*  '*  flc  infrtgit  cenventiencm*  After  a  breach  af- 
ait'ogethcr  figned,  and  a  demurrer,  the  Court  was  of  opinion,  that  this 
informal ;     is  an  a&ion  of  covenant,  and  that  it  is  not  necejfary  to  conclude 

wMonon  ^f  flc  *nfre&**>  nor  u^uai  *n  pleading  to  fay  De  placito  quod 
which  they  ten  eat  conventionem ;  but  the  covenant  being  that  the  de- 
L  451  3  feudant  n°n  relaxa  et  a  debt  affigned  to  the  plaintiff  without 

his 


his  leaye,  tbe  Gourt  was  of  opinion,  that  the  breach  was  not  adjudge* 
well  affigned  j  and  gave  judgment  quod  querens  nil  capiat  tnededa* 
per  billam.    %  Jo.  229.  Mich.  34  Car.  2.  Copping  v.  Slay*  JJJJJ?^  ^ 
maker.  becaufedw 

covenant 
waa,  that  he  ftiould  not  alien  without  licence,  and  the  bread)  was,  that  lie  made  a  leafe  corn** 
fbnnam  &,  effedum  conventionia  phedilhe,  and  does  not  fay  abfque  licentia ;  held  naught,  an4 
judgment  for  the  defendant.  Skinn.  lao.  pi.  15.  S.  C.  that  the  plaintiff  not  alledgingthe 

releafe  to  be  without  his  aflent,  for^nght  appeari  it  may  be  with  it,  and  fo  no  breach  Qf  cove- 
aunts.  ■  a  Show.  309.  pi.  319*  S.  C.  butS.  P.dpea  not  appear. 

44.  Covenant  &c.  upon  a  leafe,  wherein  the.  defendant  co- 
venanted to  repair  the  buildings  with  all  needful  reparations* 
principal  timber  only  excepted  $  and  the  breach  affigned  was,  and 
that  aftef  the  demife  2  barns,  parcel  of  the  tenement  demifed%  were 
in  decay  for  want  of  thatching  and  walling,  and  not  for  want  of 
principal  timber.  The  defendant  proteitando  that  the  barns 
^rere  not  in  decay,  pleads  that  he  was  ready  to  repair  ice.  where 
neceflary  (principal  timber  only  excepted),  but  there  was  q 
pecejjity  of  two  principal  beams  of  timber  tofupport  the  /aid  barns, 
of  yjbich  the  plaintiff  had  notice,  but  refufed  to  deliver  them\  and 
upon  a  demurrer  to  this  plea  the  plaintiff  had  judgment,  be- 
caufe  the  defendant  gave  no  anfwer  to  the  breach  particularly 
alledged  by  the  plaintiff,  that  the  barm  were  in  decay  for  want  of 
thatching  and  walling)  and  not  for  want  of  timber.  3  Nets. 
Ab.  122.  pi.  3.  [Mich.  3  Jac.  2.]  cites  Lutw.  308.  Brailf- 
ford  v.  Parfons. 

•  45.  Covenant  &c.  on  a  leafe  of  an  houfe  for  years,  wherein 
the  defendant  covenanted  to  repair  it  at  his  own  charge,  and  all 
aqueduSfs,  bridges,  and  fences  &c.  with  bankings  cleanfmg,  and 
fencing  &c.  during  the  term ;  the  breach  affigned  was,  that  the 
houfe  and  20  perches  of  bank,  10  bridges,  and  40  perches  of 
fence  were  broken,  pulled  up,  broke  down  andfpoiled.  Exception 
was  taken  to  this  declaration,  that  the  breach  affigned  fo 
generally  was  not  good ;  but  adjudged  that  the  declaration 
was  good,  the  breach  being  affigned  according  to  the  words  of 
the  covenant.  1  Lutw.  326.  Hill.  3  &  4  Jac.  2.  B.  R.  Lee 
y.  Johnfon. 

'  46.  A.  covenanted  with  B.  to  obtain  arrant  of  lands  from 
C.  A.  is  bound  though  C.  has  no  title.  Comb.  172.  Mich. 
j  W.  &  M.  in  B.  R.  Scounden  v.  Hawley* 

47.  Covenant  to  permit  tbe  defendant  to  carry  away  trees  ; 
breach  quod  non  permijit,  fed  obflruxit  tf  obftupavit ;  held  well 
upon  demurrer,  and  judgment  for  the  plaintiff.  *i  Show.  252. 
Hill.  2  W.  &  M.  Dye  v.  Wells. 

48.  Breach  of  covenant  may  be  well  affigned  in  the  words 
oftfye  indenture,  (hough  they  ar;e  disjun&ive  words  in  the  co- 
venant. Carth.  124.  Pafch.  2  W.  &  M.  in  B.R.  Rawlins 
V.  Vincent.  * 

49.  Covenant  to  keep  in  good  repair  tbe  hcufe,  out-boufis,  and 

Jfables;  and  the  breach  affigned  was,  that  the  defendant  had 

permitted  tbe  racks  in  theftable  to  be  in  decay*     After  verdi&  it 

wa$  moved,  that  the  plaintiff  Jbeuld  have  fet  fortb%  that  th* 

* "    '  l  racks 
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'  racks  were  fixed  in  thejlable,  and  fo  part  of  the  freehold,  for 
tljey  might  be  in  the  liable  and  lay  loofe,  and  Pollexfen  Ch» 
J.  was  of  that  opinion ;  but  the  other  Juftices  conceived,  that 
it  fhould  be  intended  that  they  were  fixed  for  ufe  thirty  and  it 
would  be  very  remote  to  give  it  any  other  conftruftion  ;  and 
fo  judgment  was  given  for  the  plaintiff.  %  Vent.  214*  Mich* 
%  W.  &  M.  in  C.  B.  Anon. 

50.  In  covenant  &c.  the  plaintiff  declared,  that  the  dt* 
fendant  had  covenanted  for  herfelf,  her  executors,  adminiftrators* 
and  affigns,  that  Jhe  would  permit  the  plaintiff  to  make  a  drain 
&c.  and  the  breach  affigned  was,  that  Jhe  affigned  the  lands 
where  the  drain  Jbonld  he  made  to  one  T.  who  would  not  permit 
the  plaintiff  to  mate  the  drain ;  there  was  a  plea,  and  replica* 
tion,  and  demurrer;  and  it  was  obje&ed  againft  this  decla- 
C  452  ]  rat'on  that  it  was  ill,  becaufe  the  covenant  was  for  the  de- 
fendant &c,  or  her  affigns,  to  permit  &c.  and  the  breach  is 
laid  in  the  affignee's  not  permitting,  and  it  appears  by  the 
pleading  that  the  alignment  made  to  T.  was  diverje  years  before 
the  demife  made  to  toe  plaintiff,  and  this  covenant  cannot  ex- 
tend but  only  to  the  affigns  of  the  defendant  after  the  leafe 
made.    Befides,  to  fay  non  permifit,  without  fhewing  feme 
fpecial  difturbance,  and  which  ought  to  have  been  particu- 
larly fet  forth,  that  the  Court  may  judge  of  it,  is  ill ;  and 
judgment  accordingly.     %  Vent.  278*  Hill.  2  U  3  W.  &  A£« 
in  C.  B.  Targett  v.  Lloyd. 
1  Salk.  1 96,      51.  Covenant  by  the  aflignee  of  a  tern}  agarnft  the  firft  leflee, 
s9c  thia#  *n  ^kh  ^e  covenants,  that  the  plaint  iff  {hall  enjoy free  and 
exception     ckar  °f  oil  incumbrances,  andfaved  harmlefs  and  indemnified  frown 
uken  to       all  arrears  of  rent ,  and  affigns  for  breach,  that  64/.  rent  was 
wem^Pthc  arriar>  and  that  he  defired  the  defendant  to  pay  it,  t>ut  he 
brtach  in     did  not  do  it  $  the  defendant  pleads^  that  as  to  60  /.  part  $/*the 
not  (hewing  faid  64 1.  that  be  had  left  it  in  the  hands  of  the  plaintiff,  ea  in-r 
wefo?"      Unttf>n*  that  th*  plaintiff  jfeffr/V  pay  it  to  the  leffor,  and  as  to  tb* 
other  fpe-    4^  reftdue  of  it,  that  be  had  paid  it  bimjelf  to  the  lejfor  &c.  to 
eial  damni-  which  the  plaintiff  demurred,  becaufe  ea  tntentione  adfolvend- 
without       *s  uncerta*n  9  f°r  l"s  intention  is  not  a  thing  ifluable;  fe4 
which  the     non  allocatur ;  for  he  might  reply,  Non  reliquit  modo  &  forma, 
rent  being    and  thereupon  iffue  might  be  joined,  and  upon  this  iuue  he} 
vobrnch     m'gnt  S*ve  *n  evidence  any  matter  to  prove  his  intention  £ 
was  uken    and  it  was  excepted  to  the  declaration,  becaufe  90  damnifica* 
by  the        tion  is  Jhewn,  for  it  is  not  like  to  a  condition  of  a  bond  broken^ 
Sw^took  *  ^or  l^ere  *s  a  damage  immediately  by  the  parties  being  fubjedt 
thi7di^er-    to  the  penalty,  but  it  is  otherwife  here,  till  an  adfcion  brought^ 
fity,  where   or  dill refs  taken,  or  other  damages  accrued;  and  Roll,  Tit. 
bond°onrtCr~  Condition,  Cooper  and  Pollard  433.  was  cited,  which  wa$ 
covenant  u  the  fame  cafe  in  effe&;  and  another  cafe  lately  adjudged  upon 
giventofave  the  fame,  reafon.    Skin.  397.  pi.  31.  Mich.  5  W.  &  M.  in 

froma'Snal  B*  R*    Gfiffin  V'  Harrifon- 
bond  be- 
fore the  condition  broken,  there  if  the  penal  fum  be  not  paid  at  the  day,  and  fo  the  condition 
pot  preferved,  the  party  to  be  faved  harmlefs  does  by  this  become  liable  to  the  penalty,  and  fa 
ii  damnified  ;  but  &the  counter-bon4  be  given  afta  the  condition  of  the  obligation  if  brakes* 
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est  to  Cure  narmlefs  from  a  Qngle  bill  without  a  penalty,  there  the  eounteT-boiid  cinnot  be  fued 
without  a  fpecial  damnification*— — —  4  Mod.  249.  S.  C.  accordingly. 

52.  The  plaintiff  declared,  that  the  defendant  covenanted 
to  pay  yearly  during  the  plaintiff's  life  at  the  two  feafts  of  Afi- 
chaelmas  and  Lady- Day  3/.  6*.  8</.  by  equal  portions,  and  af- 
figned  for  breach,  that  3/.  6  s.  8*/.  for  a  year  at  Lady-Day  la/f 
was  in  arrear  and  unpaids  the  defendant  demurred  and  obr 
je&ed,  that  it  does  not  appear  when  the  money  became  due; 

'  for  it  might  be  behind  and  unpaid  at  Lady-Day,  and  yet 
might  become  due  at  Michaelmas  or  Lady-Day  before;  but 
the  Court  held  this  well  enough  upon  a  general  demurrer, 
and  gave  judgment  for  the  plaintiff.  1  Salk.  139.  pi.  3.  Trin# 
6W.&M.  in  B.  R.  Stagg  v.  Hind. 

53.  Debt  upon  articles  of  agreement,  by  which  the  de-  5  Mod.  133* 
fendant  was  to  tender  a  conveyance  to  the  plaintiff,  his  heirs,  or  ?'*c#,ad"  ■ 
affigns ;  and  the  breach  affigned  was,  that  the  defendant  did  not  fam^di'ver- 
tender  a  conveyance  to  the  plaintiff \  and  it  was  obje&ed,  that  this  fity  taken, 
breach  was  not  purfuant  to  the  covenant  by  which  he  is  to  "~x*  Mod. 
tender  to  the  plaintiff  or  his  affigns.    But  per  Cur.  the  dif-  an^  ftm"e 
ference  is  between  doing  a  thing  to  a  man  or  his  affigns,  and  diverfity. 
by  a  man  or  his  affigns.     In  the  lad  cafe  the  breach  muft  be 

in  the  disjun6live,  that  it  was  not  done  by  him  or  his  affigns, 

but  in  the  firft  cafe  it  is  fufficient  to  fay,  that  it  was  done  to 

him ;  for  an  affigtlment  (hall  be  intended  to  be  done  to  the 

plaintiff  himfelf,  and  if  he  affigns  his  intereft  then  to  the  af- 

fignee,  and  if  he  did  affign  his  intereft  that  ought  to  be  fhewed  [  453  1 

on  the  fide;  and  fo  a  judgment  in  C.  B.  was  affirmed.  1  Salk. 

139.  pi.  4.  Mich.  7  W<  3.  B.  R.  Smith  v.  Sharp. 

54.  In  an  a&ion  of  covenant  the  breach  may  be  afftgned  as  It  was  held 
large  as  the  covenant  is,  for  all  is  recoverable  in  damages,  and  Jjf*t^£' 
thofe  damages  fhall  be  for  the  real  damages  which  the  party  honito^r* 
can  prove  that  he  has  actually  fuftained.     But  in  debt  upon  a  firm,  cove- 
bond  conditioned  to  perform  covenants  in  a  certain  indenture  fpeci-  ™n£  J£" 
fied,  there  a  precife  (reach  muft  be  /hewn,  becaufe  a  breach  is  but  on? 
forfeiture  of  the  whole  bond;  per  Cur.    Lord  Raym.  Rep.  breach;  but 
107.  Mich.  8  W.  3.  in  Cafe  of  Brigftock  v.  Stannion.  oUc^Z 

as  many  at 
you  wilt.    Treem.  Rep.  157.  pL  174.   Patch.  1674.  in  C«  B.m  Cafe  of  King  v,  Gogle. 

55.  8  &  9  /F^  3»  cap.  11.  /  8.  Enafts,  that  in  allatlions 
in  any  of  his  majefiy9s  courts  of  record9  upon  any  bond,  or  on  any 
penal  fum,  for  non-performance  of  covenants,  the  plaintiff  may 
affign  as  many  breaches  as.be  Jhall  think  fit,  and  the  jury  upon 
trial  offucb  aeJion  Jhall  afjefs,  not  only  fucb  damages  and  cofis  as 
have  been  ufually  done,  but  alfo  damages  for  fuch  of  the  f aid  breaches 
as  the  plaintiff  Jhall  prove,  and  like  judgment  Jhall  be  entered  on 
fucb  verdid  as  hath  been  ufually  done  in  fuch  aclions;  and  if  judg- 
ment Jhall  be  given  for  the  plaintiff  on  a  demurrer,  or  by  confef- 
Jion,  or  nihil  dicit,  the  plaintiff  upon,  the  roll  mayfuggejl  as  many 
breaches  as  he  Jhall  think  fit >  upon  which  Jhall  ijfue  a  writ  to  the 
Jbefiffi  tofummon  A  jury  to  appear  before  the  Jufiices  of Affife,  or 

Nifi 
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ftifiPrius,  to  enquire  of  the  truth  oftbofi  breaches,  and  to  affefi 
the  damages. 

56.  By  the  8  &  9  W.  3.  cap.  10.  and  4  &T  5  jSwi*,  top.  16. 
/A*  plaintiff  may  affign  tu  many  breaches  as  be  pleafes  on  bond  to  per- 
form covenants  He. 

57.  Covenant  was  brought  on  a  penalty  of  certain  articles, 
wherein  the  defendant  had  agreed  to  pay  Jo  much  per  chaldron 
for  all  coals  laden  either  at  Newcaftle  or  in  the  River  Tyne%  and 
brought  to  London  ;  the  breach  affigned  was,  that  the  coals  were' 
laden  on  fucb  a  Jhip  infra  portum  de  Tinmoutb  (viz.),  at  North- 
Shields,  and  brought  from  thence  to  London.  The  defendant  de- 
murred, becaufe  it  did  not  appear  that  Tinmouth  is  .upon 
the  River  Tyne,  and  fo  the  breach  not  well  afligned,  and 
the  Court  cannot  take  notice  of  it  judicially,  and  therefore 
inclined  againft  the  plaintiff,  but  gave  leave  to  difcontinue  on 
payment  of  coils,  5  Mod,  352.  Trin.  9  W.  3,  Toddard  v. 
Middleton. 

58.  Defendant  covenanted  with  the  plaintiff,  that  he  would 
pay  him  iool.  in  money,  and  give  him  credit  for  iool.  more* 
ufon  the  plaintiff's  ajjigning  him  IOOO  U  flock  in  the  bank  of 
England,  and  that  the  defendant  would  accept  the  fame  upon  no- 
tice on  or  before  24  th  of  May  next  following.  In  covenant 
plaintiff  alledged  notice  to  defendant,  that  plaint  iff  would  be  ready 
to  make  the  transfer  on  the  faid  24th  of  May,  but  the  defendant 
did  not  come  to  accept,  and  non-payment  of  money  afligned 
for  breach  &c.  And  per  Cur.  the  breach  is  ill  afligned,  for 
they  fhould  aflign  for  breach,  that  they  had  tendered  a  trans- 
fer y  and  that  defendant  did  not  accept,  for  there  was  no  thine  tp 

be  paid  but  after  transfer.     12  Mod.  248.  Mich.  low,  3. 
Shales  v.  Seignoret. 
1A.  Raym.       59.  In  debt  on  bond  to  perform  in  covenants,  the  replication 

RG*'i°p  inu^  ^ew  a  ccrta'n  breach  ;  but  in  covenant  it  is  enough  to  ^ 

bvTrcby*  affign  a  general  breach ;  per  Holt  Ch.  J.     1  Salk.  140.  pi.  5. ' 

ci  J.  Trin.  11W.3.  B.  R. 

Ld.  Raym.        60.  apprentice  covenanted  with  bis  mafter  not  to  buy  or  fell  with* 

&Cc  *7\  9Ut  *^e  mafter**  l*<n>h  within  two  years ;  in  covenant  the  breach 

&yt,  that  afligned  was,  that  the  defendant  diver/is  diebus  &  vicibus,  between 

another  fucb  a  day  and  fucb  a  day,  fold  to  H.  and  other  perfons  unknown^ 

breach  wu  g00js  t0  fa  Va(ui  0f  iO0i,     After  verdict  for  the  plaintiff  it 
|-   *54  J  was  moved  in  arreft  of  judgment,  that  the  breach  was  uncer- 

biving '  *atn*  both  as  to  times  and  perjons  %  but  per  Holt  it  is  certain 

bought  enough ;  for  it  is  fo  defcribed,  that  if  another  action  be  brought 

^°°* in  the  defendant  may  plead  a  fonrier  recovery  for  the  fame  caufe» 

manner*  anc*  aver  this  to  be  the  fame  felling ;  to  which  Gould  J* 

and  ad-  agreed,  and  that  the  action  here  being  only  for  damages  it  is 

^rdin  1*°"    we**  enouSn  '*  and  judgment  for  the  plaintiff.     I  Salk.  139* 
*°r  n*y*    pi.  5.  Trin.  n  W.  3.  B.  R.  Farrow  v.  Chevalier. 

6i.  Covenant  to  grind  all  his  corn  which  he  Jhould  ufe  in  bit 
houfe  at  plaintiff's  mill;  breach  afligned,  that  there  were  500 
barrels  of  wheat  ground  and  ufed  in  defendant's  houfe  which 
be  did  not  grind  at  plaintiffs  mill J  but  ill,  it  not  being  faid 

it 
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it  was  his  corn.    12  Mod.  327.  Mich*  11  W.  3.  Hamley  v. 
Hendon. 

62.  Afiiimpfit  to  deliver  corn  on  or  before  the  5th  of  January  ***•  Rjy1"* 
into  a  barge  to  be  brought  by  the  plaintiff  to  receive  the  faid  s/c.&k'p. 
corn*    The  breach  affigned  was,  that  he  did  not  deliver  on  the  per  Holt,  a» 
5th  of  January ;  it  is  good  without  a  verdkS,  becaufe  there  to  it*  being 
muft  be  a  concurrence  of  both  parties  \  per  Holt.     1  Salk.  140.  ^"ji^;* 
pi.  6.  Mich,  12  W,  3.  B.  R.  Harm&n  v.  Owden.  but  how- 

ever,  it  U 
aided  by  the  verdft,  and  judgment  for  the  plaintiff. 

63.  In  covenant  for  not  repairing  the  heir  affigns  breach  « Lord 
that  the  premiffes  were  out  of  repair,  tali  die&  per  decern  Jep^iiae. 
annos  ante  tunc,  which  included  his  anceftors  time,  and  held  s.  C.  and 
good*     1   Salk.  141.  Pafch.  4  Ann.  B.  R.  Vivian  v.  Cam-  M*  that 

■*•  T  T  the  breach 

P»°n#  ^  certainly 

.  64.  A  covenant  was,  that  the  defendant  Jhould  dance,  fing,  and  well 
and  aft  under  the  fociety  of  comedians,  and  obey  orders  \  and  Jhould  «»<*gn  *&• 
ac?  and  be  ajjijling  to  no  other  theatre,  but  what  was  appointed  by  g  * 
£.  and  the  breach  affigned  was,  that  he  aSfedat  Oxford,  with- 
out the  confent  of  the  plaintiff.  The  defendant  demurs  to  the 
declaration ;  and  Pengelly  for  the  defendant  excepted  to  the 
declaration,  ift,  That  it  is  Jit  out  with  poft  bac  &c.  which 
muft  be  conftrued  from  the  filing  of  the  declaration  (or  bring- 
ing the  writ),  and  it  fhould  have  been  poft  confe&ionem  in- 
denture, i.  e.  That  he  the  faid  W.  did  covenant  that  he,  for 
five  years  after  the  making,  would  not  a£t  Sec,  2dly,  This 
breach  is  not  well  affigned;  becaufe  it  does  not  appear  that 
the  play  be  ailed  was  publick,  and  if  not  fo  it  was  no  damage  to 
the  plaintiff,  and  the  defign  of  the  covenant  was  not  to  re- 
train any  dancing,  ading  &c.  unlefs  where  it  drew  others 
(to  lay  out  their  money  at  other  play-houfes)  from  the  play- 
poufe  of  R.  Salkeld  contra  that  this  breach  is  well  affigned 
according  to  the  covenant,  and  it  is  not  material  whether  the 
a&ing  were  for  gain  or  not,  but  take  it  to  be  for  no  gain,  it 
is  yet  prejudicial  to  the  plaintiff,  for  nobody  will  fee  his  play 
when  they  can  fee  another  for  nothing.  Holt  and  Powel 
held,  that  quod  poft  haec  non  ageret  &c.  in  the  declaration 
Jhould  have  been  quod  abinde  non  ageret  &c.  now  pojl  hac 
was  right  in  the  recital  of  the  covenant,  but  wrong  in  the  declara- 
tion ;  becaufe  poft  haec  muft  be  taken  to  be  after  the  prefent  time  ; 
fo  that  the  breach  is  laid  to  be  after  the  declaration.  But 
it  was  adjourned,  though  the  Court  thought  it  could  not  be 
made  good.  1 1  Mod.  133.  pi.  13.  Trin.  6  Arm.  B.  R.  Rich 
v.  Wilks. 

65.  Covenant  to  leave  the  premiffes  in  good  repair  lit  the  end  of 
the  term  &c.  breach  affigned,  that  by  one  month  before  the  end  of 
the  term  they  were  not  in  repair  in  any  part  thereof,  contrary  to 
the  form  ami  effefi  of  the  covenant ;  exception  was  for  that  they 
ought  to  have  faid  that  the  defendant  did  not  leave  that  in 
good  repair  at  the  end  of  the  term,  fed  non  allocatur*  Trin. 
to  Ann.  B,  R.  Hamood  v,  Royfton. 

66.  Covenant 
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66.  Covenant  fey  leffor  with  his  leflee,  that  he  Jkouli  repair 
the  premffes  demifed  before  Michaelmas  next.  Breach  afligned 
by  leflee,  the  2,9th  September  thepremiffet  were  out  of  repair  to  ha 
done  by  the  leffor  according  to  the  covenants  contained  in  the  deed. 
On  demurrer  to  the  declaration,  judgment  was  for  the  de- 
fendant, for  this  is  altogether  uncertain,  and  it  is  but  ar- 
gumentation, that  the  leffor  had  not  repaired ;  the  breach 
Should  be  afligned  in  the  words  of  the  covenant,  that  he  did 
not  repair.  There  is  a  difference  between  a  covenant  execu* 
tory  and  one  not,  and  faying  (according  to  the  covenant)  is 
uncertain.     Pafch.  io  Ann.  B.  R.  Mitchel  v.  Hamond. 

67.  A  leffee  for  years  covenants  that  it  Jhall  be  lawful  for 
W*  and  two  others  his  leffor /,  their  executors,  adminifirators,  or 
ajjigns,  or  any  of  them  with  workmen,  and  other  company,  to  enter 
and  view  the  premtffes  if  in  repair  &c.  W.  brings  covenant  and 
afligned  a  breach,  that  he  with  workmen  came  to  the  defendant's 
houfe  fuch  a  day,  and  at  fuch  an  hour,  and  requeued  him  that 
they  might  enter,  and  that  the  defendant  recufavit  &  non  permiftt, 
and  that  W%  and  the  two  other  lejfors  came  the  day  and  hour  to  the 
defendants  houfe,  and  requefled,  and  defendant  recufavit  &e.  with' 
out  faying  pofiea  fcilt.  &c.  Defendant  pleads  to  the  whole,  and 
fays  he  did  not  refufe  the  plaintiff  to  enter,  but  tinfwers  nothing 
as  to  the  2d  breach  afligned  &c.  Sed  per  Cur.  It  is  a  good 
plea;  for  the  two  alignments  in  the  declaration  are  but  one 
breach,  it  being  all  faid  to  be  at  the  fame  time  and  hour,  for 
all  three  might  come  together  and  requeft,  and  not  W.  firft* 
and  then  he  and  the  other  two  afterwards  &c.  Mich.  10  Ann. 
B.  R.  Wright  v.  Nicholls. 

68.  In  afligning  of  a  breach  if  there  be  a  varying  between  tha 
ajpgnment  and  the  words  of  the  covenant,  fuch  afaft  muft  be  af^ 
figned,  as  is  a  breach  in  taw  of  the  covenant  \  per  Parker  C.  J» 
Pafch.  1 1  Ann.  B.  R. 

Per  Eyre  J.  69.  Leflee  Covenanted  to  lime  and  dung  the  land  durante 
(Kou^dhavc  termino,  leffor  died  within  the  term,  and  his  heir  brought 
faid  that  covenant  and  afligned  the  breach,  that  after  the  defcent  of 
defendant  tne  jan(j  the  defendant  did  not  durante  termino  lime  and 
h  durin/  dung  tne  'an(I.  The  Court  held  the  breach  not  well  afligned  ; 
the  term;  becaufe  the  not  dunging  it  and  liming  it  fince  the  defcent  is 
for  the  no  breach  of  the  covenant,  if  it  was  limed  and  dunged  fo  fuf- 
ourfnto  be  ^Qient^y  before,  that  it  did  hot  need  it.  Adjornatur.  10  Mod* 
afligned  in    158.  Pafch.  12  Ann«»B.  R.  Sail  v.  Kitchingham. 

the  words 

of  the  covenant;  and  Per  Parker  Ch.  J.  he  fhould  have  faid  that  defendant  did  not  lime  them  at 
alls  and  that  the  clofes  remained  unlimed  during  the  reudueof  the  term ;  that  where  a  man  is  to 
do  one  particular  ad  during  the  term,  and  which  it  not  an  wQt  of  continuance,  once  doing  it  within, 
the  term  ia<  well  enough.  MSS.  Rep.  S.  C# 

70.  In  covenant  the  plaintiff  declares  that  he  the  plaintiff, 
did  covenant  with  the  defendant  to  transfer  at  a  certain  day, 
fuch  a  /bare  of  flock,  with  the  dividends  and  profits  that  in  the  mean 
time  fhould  artfe  upon  the  fame  to  the  defendant  at  the  South  Sea 
Houfe)  at  the  ufual  hours,  when  the  books  of  the  company  are  open, 

and 
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mud  that  tbe  defendant  did  covenant  to  acapt  tbe  fame,  and  pay  fo 
much  to  tbe  plaintiff  for  it,  provided  the  plaintiff'  did  tinder  it  at 
the  time  and  place  above-mentioned ;  and  he  avers  that  be  was  at 
tbe  South  Sea  Heuje  at  the  day,  at  the  ufual  hours  when  the  books 
are  open,  to  tender  the  faid  fl*are  of  (lock,  with  the  dividends 
and  profits  of  tbe  lame  to  the  defendant ;  but  that  the  de- 
fendant did  not  accept  the  fagie,  fed  penitus  recufavit  &  ad- 
hue  recufat  acceptare  &c.  The  defendant  demurs  fpecially. 
Per  Cur*  the  plaintiff  has  not  eptitled  himfelf  to  his  a&ion,  ' 
for  that  he  has  not  Jhewed  what  fire  the  ufual  hours  of  keeping 
the  books  open,  and  that  he  was  at  tbe  place  a  convenient  time 
before  Jbutting  the  boots,  ready  to  male  a  tender;  and  tbe  rtfufal  [  45^  ] 
being  not  exprtfsly  laid  to  be  at  tbe  time  and  place,  Jball  not  be  fo 
intended;  if  it  had  been  fo  laid,  it  would  have  been  good. 
Gibb.  6 1,  62,  63.  pi.  9.  Pafch*  2  Geo,  B9  Rr  Bowles  v. 
Markwithu 

7  j.  Where  the  covenant  was  that  leffee  fliould  quietly  en- 
joy twp  clofes  againft  all  claiming  or  pretending  to  claim  any 
right  in  them,  he  had  affigned  the  breach  thus  that  J.  Sf  hav- 
ing *r  pretending  to  have  a  claim  time  out  of  mind  did  enter  upon 
tbe  faid  clofes,  and  held  well  affigned,  and  that  this  cafe  dif- 
fered from  the  Cafe  of  Kerby  v.  Hanfaker,  for  if  js  impoflible 
here  that  the  difturber  could  claim  under  the  plaintiff  himfelf, 
1>Y  refcfon  pf  the  words  time  out  of  mind.  10  Mpd.  383,  384. 
Hill.  3  Geo.  1.  B.  R*  Chaplain  y.  Soutbgate. 

(Mf   a)      Pleadings  and  Aflignments  gf  the 
Breach.     Joint  and  Several. 

J. '"PWO  made  indentures  between  thenvflitfi  cum  uterqu* 
*    obligatus  fuit  alter i  in  two  jingle  obligations  they  cove- 
nanted  between  them  quad  fi  uterque  eorum  Jieterit  et  obedient 
'  firbitrio  et  ordinationi  A.  et  J9.  &c.  that  then  tbe  obligation  of 
him  who  Jball  bo  void  and  the  obligation  of  him  who  Jball  not  per- 
form it  Jball  be  in, force,  and  therefore  per  Littleton  each  has 
J)ound  himfelf  as,  well  for  his  companion  that  he  fliall  perform 
the  award,  as  that  he  himfelf  ftall  perform  it,  and  the  defend* 
ant  f  leaded  performance  and  did  not  fay  that  the  plaintiff  bad  per- 
formed alfo  and  yet  good  per  tot.  Cur.  For  it  (ball  be  intended 
that  each  Jball  perform  bis  own  part,  for  thefe  words  quod  uterque 
Jieterit  is  as  much  as  if  he  had  faid  quod  uterque  eorum  pro  parte 
fua  Jieterit  for  it  is  no  more  but  every  one  tor  his  own  part* 
gnd  thefe  words  quod  uterque  obligatus  alteri  in  lool,  is  good 
alfo,  and  fliall  not  be  taken  by  thU»  that  both  of  them  are  bound 
\o  each  of  them,  but  /hall  be  taken,  quod  uterque proje  tene- 
%ur  alteri  Jeparaliter.  Br.  Covenant  pf.  27*  cites  39  Hi  6. 9^ 
2.  Jnqzlh  in  indentures  they  fay  in  the  end*  ad  quas  qui* 
Jem  conventions  perimplendas  uterque  teneatur  alteri  in  lool.  this 
js  good  an<l  every  one  by  himfelf  feparately  is  bound  to  the 
ether;  fpr  thofp  words  *re  good  feveral  words  in  themfelves. 
Vol  VI.  Mm  And 
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And  fo  fee  that  thefe  ftort  words  are  feyeral  in  themfelvet 
as  well  as  if  each  feverally  by  two  covenants  had  covenanted 
with  the  other.  Quod  nota,  per  Car*  Ibid. 
$  Lc.  169.  3-  R.  B.  by  deed  covenants  with  iperfons  and  their  affigns  &cm 
pi.  soo.  ad&  cum  quolibet  eorum,  that  he  was  lawfully  and  folely  feifed  of 
with^Cafc"  a  re&orY»  Two  of  the  covenantees  bring  covenant  againft  R.  B* 
adjudged  '  and  held  ill,  becaufe  it  was  a  joint  covenant  and  the  others 
for  the  -ought  to  have  joined.  Where  it  appears  that  every  of  the  cove- 
Eufreverfed  nanteiS  bath  a  feveral  inter  eft  or  eft  ate,  the  covenant  Jhall  hefeveral 
in  error  in  in  refpedl  of  their  feveral  interefts ;  $nd  if  covenant  be  with 
Cam.Scacc.  the  covenantees  et  cum  quolibet  eorum,  thefe  words  make 
inV^b  t'ie  c°Venant  feveral,  as  if  a  man  demife  black  acre  to  A.  and 
ing  brought  white  acre  to  B.  and  covenants  with  them  et  quolibet  eorum  &c» 
^yone  of     the  covenant  is  feveral  but  if  the  demife  had  been  to  then 


the  cove- 


nantees and  Jotniby  *be  words  cum  quolibet  eorum  are  void;  for  a  irian  by  his 
adjudged  covenant  in  refpeft  of  feveral  intereil  cannot  make  it  firft 
there  for  joint,  and  then  feveral  by  the  words  cum  quolibet  eorum. 
the  plain-     ^  £e^  ^  ^  f^  ^  Mich.  29  &  30  Eliz.  in  Cam.  Scacc, 

a£e.  47.     Slingfby's  Cafe, 
pi.  60. 

Anon.  S«  C,  in  the  Exchequer*  and  adjudged  there  by  the  whole  Court,  that  covenant  did  aat 
lie  by  one  of  them  only  but  ought  to  be  brought  by  ali.  &  C.  eked  by  Cofce  Ch.  I.  , 

3  BuliL  68.— — S,  C.  cited  by  Flemipg  Cb.  J,  fiulft.  26. 
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Cro.E.408.  .    4.  One  Lydiate  and  6  other  merchants  covenant  feparatim 

{hewfon^  Wlt^  *be'  m*ft*r  and  owner t  of  a  Jhip  by  a  charter-party,  that  one 
lydiate  s*C  Jhall  pay  fo  tnuch>  another  fo  mnch  txc*for  carrying  of  goods,  and 
adjornatur.  the  mafter  and  owners  covenanted  with  the  merchants  to  Jbip 
47o7pJ! !  »V  certatn  Merchandizes  tofuch  a  port  &c.  Held  that  though  the 
2.c!  but  merchants  join  in  the  oovenant  (icj  eft)  conveniunt  feparatim* 
notrefoive^  yet  this  word  feparatim  makes  Jhis  feveral  covenants  and  not 
differinTin  ^-joint  covenant,  and  whereas  it  vv^s  further  added,  perfor- 
opinion,  mationem  omnium  &  fingutarurn  conventionum  quilibet 
and  there-     mercator  feparatim  obligat  feipfum  8cc.  in  double  the  freight. 

to  parties^  This  is  fevwl  to°  by  wafco  of  the  wor4  feparatim,  and  this 
to  com-  word  fhall  refer  to  the  feveral  covenants  before,  and  when 
pound.—  covenants  are  feveral  they  are  as  feveral  deeds  f  and  the  covenant  her? 
S^C."  ad-"  cn  impart  <>f  the  mafter  and  owners  is  joint ^  5  ttepf  22,  2Jf 
judged  that  -  Hill.  39  Eliz.  C*  B.  MatheWfon's  Cafe* 

it  it  feveral,- 

■  S.  C.  cited  per  Williams  J.  Bulft.  a6.  to  be  adjudged  that  the  wo*4  (Separatiro)  makes  dt 

fame  to  be  feveral  covenants,  and  not  joint. 

Carth.  97#  ^  ^  The  plaintiff  declared  that  A,  and  B.  dimiferunt] ;  this 
cordingiy.  i^ap^ts  a  joint  covenant  as  to  the  intirejl  granted,  but  as  to  aft* 
> Comb,  fubfequent  it  imports  a  feveral  covenant.     \  Salk.  137;  Miffy 

^ihow0*    l  W#  &  M' in  *•  R#  Colcma»  Yt  Sherwin, 

79.  &C.  6.  If  A.  conveys  3  manors  to  B.  G.  and  D*  feverally,  ant 
covenants  with  them  W  quolibet  eorum,  that  he  has  conveyed  tq 
them  a  good  eftate;  thefe  are  feveral  covenant;  find  not  a 
joint  covenant,     Jenk.  262.  pi.  63. 

Ibid.  107.        7.  Et  feifed  in  fee  of  a  manor  conveyed  it  to  the  vfe  ofhimfelf 

to  tt^tc,  &  '&  <"*  **"  *  #'  vip  "l(  %  b,t  /'"  J*"**.  *  ?♦  iff* 
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7.  T.  granted  a  rent~charge  to  N.  and  covenanted  that  be  bad  j.  that  t. 
ft«C  altered  any  eflate  made  by  bis  father >  and  bad  done  no  aft  recited  that 
whereby  it  Jhould  be  altered,  and  that  tbt  land  Jhould  be  open  to  tbe  *£££& 
diftrefs  ofN.    Adjudged  that  there  were  feveral  covenants;  fucheftat* 
for  the  two  firft  were  negative,  and  the  laft  affirmative*  **  £-  bi* 
Litt.  Rep.  63.   Arg.  cites  Mich,  I  Jac.  C.  B.  Ersfieid  v.  f£j££f 
Nappcr.  to  him, 

and  fays, 
that  this  grant  was  before  T.  was  «4,  and  that  T.  covenanted  that  he  bad  good  and  lawful  power 
co  grant  not  with  (Ian  ding  any  alt  done  by  him,  and  that  the  land  charged  mall  be  open  and  fuffi- 
cient  to  his  diitrefs;  and  for  that  the  land  was  not  open  to  the  diftreis,  action  was  brought ;  that 
T.  pleaded  that  he  had  done  no  aft,  but  that  the  land  mould  be  open,  and  adjudged  agamft  him, 
that  tbe  words  (notwithftanding  any  a&  &c.)  do  not  extend  to  this  laft  covenant  as  to  the  land's 
feeing  open,  which  is  absolutely  of  itfelf. 

8.  The  plaintiff  had  a  reverfion  of  two  houfes^  one  in  fee  y  and  *  «  Bulft. 
fhe  other  for  years%  and  makes  a  leafe  for%  years ,  with  covenant  ^hn  v^ 
{*  by  tbe  leffie]  for  reparations  of  both  houfes ;  and   queftion  pi«,  sic. 
was,  whether  the  plaintiff  (hould  have  one  adion,  or  feveral  jnB.  R.and 
a&ions,  and*  adjudged  that  he  {hould  have  a  joint  a&ion  for  ]^d|mgnt 
both,     Brownl.  20.  Mich.  7  Jac.  Pyot  v.  Ld.  St/john.        affirmed. 

9.  Indenture  of  covenant  between  A.  and  B.  of  the  one  part%  ft  Brownl. 
and  C  of  the  other  part*     Among  6ther  covenants  one  was,  it  «°7.  Yates 
is  agreed  between  the  parties^  that  C.  enter  into  bond  to  pay  A.  J  c°l!%m 
160 L  byfucb  a  day,  which  was  not  paid.  A.  dies.   B.  and  not  judged;  for 
the  adminftrator  of  A.  (hall  have  the  a&ion  on  this  cove-  uwajomt 
jiant;  for  the  160L  payable  to   A.  in  his  life  being  to  be  !*£",™u 
obtained  by  his  fuit  on  this  indenture,  no  one  can   have  *s\  c*5i 
a&ion  upon  it,  but  thofe  who  are  parties  during  their  lives.  Held  ac- 
and  after  their  death  tbe  executor  or  admtniftrator  oftbefurvivor.  c^l^lr$ 
Velv.  177,  Trin  8  Jac.  B.  R.  Rolls  v.  late,  judgment 

in  C.  B. 
9ftrme4«  And  per  Fleming  Ch.  J.  where  there  is  matter  precedent,  and  apt  words  to  draw 
several  considerations,  aain*  Mat thsw son's  Cass  before,  there  feveral  a&ons  r  AeQ  1 
♦f  covenant  arc  to  be  brought ;  but  othcrwifc  k  is  where  no  fuch  matter  appears,  L  45'  J 
as  in  this  principal  cafe,  and  therefore  the  covenant  here  being  joint,  the  plaintiff*  ought  to  join 
in  the  action  of  covenant,  and  fo  the  judgment  well  given  for  them,  and  to  be  affirmed.  Fenner 
J.  faid,  that  if  a  man  be  bound  to  three,  iblvendum  to  one  of  them,  this  is  joint,  and  they 
•ught  all  of  tbcm  to  join  in  the  a&on,  apd  fo  in  the  principal  cafe  here.  *  See  pi,  4. 

10.  Covenant  againfl  B.  and  C.  on  a  covenant  in  an  in-  Keb.  iB*> 
den  rare  artificially  to  erecl  an  boufe  &c.  Judgment  was  againfl  B.  JajSoed** 
by  default.    C.  pleaded  that  be  and  B,  had  artificially  erecJed  &c.  for  the  <U» 
and  fo  to  iffue,  and  found  for  C,  A  writ  to  enquire  of  damages  ^ndanu 
was  moved  for  againfl  B.  hecaufe  the  aft  to  be  done  was  to 

be  done  by  both,  and  B.  is  condemned  of  non-feafance  by  the 
Judgment;  but  the  Court  denied  it,  and  held  that  B.  {hould 
not  be  charged  with  any  damages ;  for  it  appears  that  the 
covenant  is  performed,  and  C,  mall  have  cofts  againft  the 
plaintiff.  Sid.  76.  Pafch.  14  Car.  2.  B.  R.  Boulter  v.  Ford, 

J 1.  And  Windham  J.  held,  that  if  C.  had  pleaded  that  the 
houfe  was  artificially  erefted  by  him,  (without  faying  by 
them)  and  the  jury  had  found  accordingly,  it  had  been  good 
performance,  becaufe  the  thing  required  to  be  done  is  done, 
and  therefore  there  is  difference  between  this  cafe  and  the 

Mm*  cafe 
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cafe  where  two  covenant  to  go  to  Tort,  there  the  one  cannot 
plead  that  he  went,  but  muft  plead  that  they  two  went ;  for 
there  is  a  perfonal  aft  to  be  done ;  and  the  one  cannot  go  to 
York  by  deputy  as  he  may  ere&  an  houfe.  Sid*  76.  Pafch* 
14  Car.  B.  R.  Boulter  v.  Ford. 

ia.  The  Court  conceived,  a  covenant  to  do  fever al  things  it 
as  feveral  covenants,  and  though  he  might  have  affigned  one. 
breach,  yet  feveral  are  good  enough ;  Judgment  for  plaintiff. 
2  Keb.  69.  plf  43,  Pafch.  18  Car.  2.  Young  v.  Gofling. 

13.  A  covenant  was  between  A.  of  the  one  part ',  and  fi,  and 
C,  of  the  other  party  iff  quemlibet  tor  urn.  A  brings  covenant 
ugainft  B,  only,  and  good*  2  Lev.  56.  Pafch.  24  Car,  2.  B.  R» 
Bolton  v.  Lee. 

14*  A.  and  B*  covenant  with  C.  for  themfelves,  and  every  of 
them,  that  if  they  renew  fuch  a  leafe9  they  will  afftgn  the  term  to 
G.  A%dies,  and  the  covenant  being  broken,  CJites  the  executor 
of  A.  Objeftion  that  this  is  a  joint  covenant,  and  fo  ought, 
to  furvive  in  charge  toB.  But  per  Ctir.  it  is  joint  and  feveral* 
for  (every  of  them)  is  as  much  as  for  (each  of  them)  and  fa 
the  party  hath  eledion  to  fue  either  t|ie  executor  or  the 
furvivor.  Freem.  Rep.  248,  pi.  363.  Hill,  1677.  May  v. 
Woodward. 

15.  A  covenant  which  is  joint  in  itfelf  (hall  be  taker} 
feverally  when  the  breach  affigned  is  a  feparate  aft  of  one  of  the 
parties ;  per  Holt  Ch.  J.  Cumb.  164,  Mich.  1  W.  &  M.  in 
J3.  R.  Coleman  v,  Sherman. 

^Hd^ftk  X^  ^  ^*  an*  ^  ln  c°nficleration  of  fuch  a  rent  referved 

kjforshad  by  a  deed  poll  concejferunt  &  dimiferunt  to  the  plaintiff,  and  on 
w/rtode-  this  covenant  in  law  the  plaintiff  brought  an  aQion  again  ft 
£lf»aihcn  A*  an^  a^gne(l  f°r  breach  that  A.  and  another  by  his  com- 
fhouid  mand  entered  on  the  plaintiff;  and  he  fliewed  further,  that 
have  been  A.  B.  and  C.  had  nothing  but  that  one  D.  was  feifed  in  fee* 
br0^L  A.  the  defendant  pleaded  that  B.  and  C.  were  feifed,  and  had 
only;  an?  power  to  demife,  and  traverfed  that  D.  was  feifed,  and  like- 
If  neither  wife  traverfed  that  the  defendant  entered  and  kept  the  plaintiff 
?fthwf  out»  anc*  uPon  demurrer  to  this  plea  it  was  adjudged,  that 
mJJL  ti,^  this  aft  ion  muft  be  founded  upon  the  word  dimiferunt,  which  is  a 
an  adion  covenant  in  law;  for  there  was  no  exprefs  covenant,  and  therer 
ought  to  he  fore  as  the  Jntereft  granted  to  the  defendant  by  that  word  is 
agaiofttiicm  j°*nt»  fo  muft  the  covenant  be ;  and  if  fo,  then  this  a£ti<m 
all ,  per  being  brought  againft  the  defendant  alone,  cannot  be  main* 
Holt  Comb,  tained,  but  it  ought  to  be  brought  jointly  again/l  A.  5.  and  C, 
-And  Holt  who  were  the  'eflbrs,  I  Salkf  137.  Mich.  1  W,  &  M,in  B.R. 
Ch.  T  open-  Coleman  v.  Sherwin. 

ingtnemat- 

C.  e  *]  ter,  faid,  that  this  a£Hon  was  brought  on  a  covenant  in  law  made  by  the  word  con- 
4o9  J  ceifi;  and  it  appears  here,  that  the  demife  was  a  joint  demife  made  by  the  defend* 
anti  Sherwin,  Dover,  and  Ensfield,  and  therefore  this  covenant  implied  by  law,  ought  regu- 
larly to  be  joint ;  fed  per  Cur  in  fuch  a  particular  cafe  as  this  is,  where  one  of  the  leflbrs  h&4 
aftually  done  wrong  by  his  entry  on  the  leiTee  without  the  ajfent  of  the  others ',  the  covenant  in  law 
(hall  not  be  taken  to  be  joint,  fo  as  to  charge  the  other  leflbrs  with  this  perfonal  wrong  of  their 
companion;  for  it  is  unreafonable  that  the  innocent  fhouid  be  punifhed  with  the  guilty,  there-, 
fore  as  to  that  breach,  (viz.  the  entry  of  Sherwin,  and  turning  the  plaintiff  out  of  pofleuion,  the 
a&ion  ia  well  brought  againft  him  alone ;  but  as  to  the  two  other  breaches  affigned  in  the  decla- 
ration, 
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fa'tlon,  tnb  a&on  of  covenant  ought  to  be  brought  againft  the  leflbrt,  for  at  to  thtt  purpofe  the 
Covenant  in  law  is  joint,  and  not  feveral ;  for  in  fuch  cafe  there  it  no  particular  perfonal  tort  done 
by  one  more  than  another,  and  if  fcvcral  afitiona  fhould  be  permitted  in  fuch  cafea,  the  plaintiff 
would  recover  damage*  two  or  three  timet  for  the  fame  thing.— —Carth.  98,  <#»  S.  C 

* 

(N.  a)     Pleadings.     In  Bat  &c. 

I.  '"TRESPASS  of  taking  for  toll  contrary  to  the  grant  of  H.  J. 
*  the  defendant  pleaded  grant  of  King  John  of  the  aforefaid 
tuftom^  the  plaintiff  aUedged  compofttion  between  the  two  vi lis, 
and  that  the  defendant  by  the  taking  had  broke  the  compofttion  ; 
and  per  Knivet  clearly  he  fhall  plead  it  as  here,  and  fliall  not 
be  drove  to  writ  of  covenant,  and  by  confequence  may  rebut 
in  this  cafe,  and  fhall  not  be  droVe  to  writ  of  covenant.  Br. 
Barr,  pi.  109.  cites  39  E.  3. 13. 

2.  If  a  leafe  for  years  be  by  deed,  arid  that  the  lejfee  fhall  not 
he  charged  of  reparations,  he  mail  rebut  by  this  in  a&ion  of 
Wafte,  and  fhall  not  be  put  to  a&ion  of  covenant.  Br.  Co- 
Tenant,  pi.  42.  cites  21  H.  6.  46. 

3.  Where  a  man  grants  to  his  tenant  that  be  will  not  di/fram 
him  before  fuch  afeajl,  there  if  he  diflrains  he  fhall  have  only 
An  a£Uon  of  covenant ;  per  Fineux  Ch.  J*  But  Brook  makes 
a  quaere  thereof,  for  he  fays  it  feems  that  it  fhall  be  pleaded 
in  bar  to  avoid  circuity  ofaSion.  Br.  Barre,  pi.  52.  cites  21 
tl.  7.  23. 

4.  And  if  a  man  leafes  land  for  life  or  years,  and  after  grants 
hy  another  deed  that  he  fhall  not  be  impeached  of  wajle,  there  if 
he  brings  wafte,  the  other  fhall  have  only  a&ion  of  cove- 
nant, per  Fineux  Ch.  J.  But  Brook  fays,  that  it  is  ufed  to 
the  contrary,  for  he  may  plead  it  in  bar  to  avoid  circuity  of 
*aion>    Ibid. 

5.  IF  A  covenant  be  to  make  an  eftate  by  the  advice  of  J*  & 
it  ought  to  befhewn  what  advice  J*  Sj  gave;  per  HobartCh.  J« 
Arg.  Hob.  295.  cites  26  H.  8.  1.  and  16  E.  4. 9. 

6.  In  covenant  for  not  repairing,  if  damages  are  recovered^ 
it  w^s  faid  by  Manwood,  that  by  this  recovery  of  damages 
the  lejfee  fhall  be  excufedfor  ever  after  from  making  of  repara* 
tions ;  fo  as  if  he  fuffer  the  houies  for  want  of  reparations  to 
decay,  no  adion  fhall  be  afterwards  brought  thereupon  for 
the  lame,  but  that  the  covenant  is  extinft.  3  Le,  51.  pi.  72* 
Trin.  15EI1Z.  C.  B.  Anon. 

7.  in  debt  upon  an  obligation  to  perform  certain  covenants  in 
a  pair  of  indentures ;  the  plaintiff  afligned  the  breach  in  one  of 
the  covenants,  viz.  that  the  defendant  Jhoutd  do  all  reparations  of 
fuch  a  houfe  demifed  to  him,  and  that  be  had  not  repaired,  but 
fuffer ed  the  fame  to  decay.  Defendant  faid,  that  the  plaintiff  had 
acquitted  and  difcharged  him  of  the  reparations.  Plaintiff  de- 
murred. Manwood  faid,  that  the  fame  is  an  acquittal  and 
difcharge  of  the  reparations,  as  well  for  the  time  paft,  as  for 
the  time  to  come,  by  force  of  the  faid  covenant,  and  amounts 

to  as  much  as  if  he  had  releafed  the  covenant.    Then  it  was  r  ^ g0   1 

M  m  3  moved,  L  * 
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mud,  if  the  covenant  being  broken  fir  want  of  reparations  f  If 
now  the  acquittal  and  difcharge,  or  releafe  of  the  covenant,  Jbould 
take  away  the  at! ion  upon  the  obligation  which  was  once  forfeited 
before  ?  And  Manwood  held  that  it  Jhould  not ;  for  it  one  be 
bound  in  an  obligation  for  the  performance  of  covenants,  and 
before  the  breach  of  any  of  them  the  obligee  refeafeth  the 
covenants,  and  afterwards  one  of  the  covenants  is  broken, 
the  obligation  is  not  forfeited,  for  there  is  not  now  any  co- 
venant which  may  be  broken,  and  therefore  the  obligation  is 
difcharged ;  but  if  the  releafe  had  been  after  the  covenant 
broken,  otherwile ;  all  which  Dyer  and  Movinfon  concefle- 
runt.     3  Le.  69.  pi.  105.  Mich.  20  Eiiz.  in  C.  B.  Anon* 

8.  Relsaje  of  all  aclions  is  no  difcharge  of  covenants  nat 
lroken9  And.  64.  pi.  138.  Mich.  23  &  24  Eliz.  Digs  v. 
Chute. 

9*  It  was  faid  to  be  adjudged,  that  in  covenants  pertetual,  if 
they  are  once  broken,  and  an  a&ion  of  covenant  brought,  and  a 
recovery  upon  it9  if  they  are  afterwards  broken,  a  fcire  faiias 
fhall  be  upon  the  judgment,  and  need  not  bring  a  new  writ  of 
covenant.  Cro.  C,  3.  pi.  7.  Hill.  24  Eliz.  B*  R.  Swarm's 
Cafe. 

io.  Leflee  for  years  covenanted  ta  build  an  boufe  on  the  land 

%pithin  the  forji  10  years.    In  covenant  the  defendant  pleaded 

that  the  lejfor  entered,  and  had  pofiejfionfor  part  of  the  ^tb  year 

&c.     Per  Gawdy  he  Jbould  have  /hewed,  that  the  plaintiff  would 

mtfuffer  him  to  build  \  and  the  ether  Justices  feenaed  of  the  fame 

opinion 5  but  would  advife.    Godb.  69.  pi.  84.  Mich.  28  & 

29  Eliz,  B.  R.  Barker  v.  FletwelL 

Cro.  e: a aa.       tu  The  leffbr  covenants  that  the  l/ffee  Jball  repair  the  tent* 

'  Taylor  v.     ments,  when  they  art  ruinous,,  ft  the  charge  of  the  Uffor  \  in  debt 

^fk^f*  for  rent ,  the  Uffee  pleaded  that  matter,  and  that  according  to 

only  that      the  covenant  he  had  repaired  the  tenements,  being  then  ruin- 

the  leffbr      q0S,  with  the  rent,  and  demanded  judgment  if  a&ion  &c.  and 

wto'rT'  &ood;  P^  Gawdy  and  Clepch  Juftices;  cites  n  R.  2.  Bar* 

pair,  bat"     102.  but   Fenner  J.  contrary,   for  each  fhall  have  *<5tion 

nothing  faid  againft  the  other,  if  there  be  aot  an  exprefs  covenant  to  da 

Z£m££  iu    Lc-  *37-  i"  PL  3»*  Mich-  &  *  33  £1«-  B-  R-  Bcai  *• 

Gawdycon-  Taylor. 

ccived,  that 

the  law  gave  liberty  to  the  leflee  to  expend  the  rent  in  reparations,  or  otherwffe  the  houfe  mif 

fall  upon  his  heat]  before  It  b«  repaired.     But  Fenner  e  contra ;  for  if  leflfov  wiH  net  repair  it, 

leflee  is  to  have  his  covenant  againft  him.  Clench  agreed  with  Gawdy ,  hat  that  leflee  fhould  have 

pleaded  it,  and  cannot  give  it  is  evidence  on  the  general  ifiue,  (a*  in  this  cafe  he  had  done  ■» 

Hated  here.) 

Brownl.89.  12.  In  debt  on  bond  for  performance  of  covenants  the  defen* 
lac^iefferv  d^nt  pleads  a  releafe,  and  iflue  is  joined  upon  it,  and  found far 
v.  Guy,  the  plaintiff,  and  he  has  judgment,  and  affirmed  in  error, 
S.  C— -  though  the  plaintiff  did  not  alledge  any  part  of  the  bond,  and 
J*C  and  a  breach  °^  ^  *n  ^ie  defendant ;  for  the  plaintiff  is  forced 
BrownL  hy  the  defendant9 s  plea  to  anfwer  to  the  releafe,  and  has  no  oxcafion 
feemsonlya  tojbewany  breach  of  covenant  j  for  the  law  requires  that,  when 
rfWhT    il  is  traded  that  no  bond  was  made,  and  not  where  the  bone* 
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fttul  IreicH  are  ctnftfled,  as  in  this  Cafe  is  impliedly  done. 
Jenl*  280.  pL  4. 

13.  [The  plaintiff  is  ttot  bound  to  alfedge  a  fpecial  breach  ?*£""?*  *!> 
when  the  defendant's  plea  contains  fpecial  matter,  [As  in]  f<!cin,oniy 
debt  tipon  bond  for  performance  $/  cawtawts  in  ajeaji  made  by  atranibtidn 
A%  tenant  in  tatty  in  which  was  a  covenant,  that  A.  might  ofYdvcr^ 
enter  front  timJ  to  time  to  view  the  reparations.     Defendant  tOB* 
pleaded^  that  A*  died,  and  that  B.  the  iffue  in  tally  entered  before 
any  covenant  wot  broken.    The  plaintiff  replied,  that  B.  came 
with  him  on  tb/ binds  u  vieib  the  reparathnsy  tsndtr  aver  fed  \  that 
£•  entered  modo  IS  forma  preut  fefr.     Tht  plaintiff  had'  a  ver- 
dict.   Error  was  brought,  for  that  rfcy  breath  was  alledged  of  £  461  } 
covenant  in  the  defendant*   and  fo  there  was  no  caufef  of 
a£tion.     Bat  per  Cur.  it  needed  not  m  this  cafe;  for  by  the 
fpecial  uTue  rendered  by  the  defendant,  viz*  that  the  iffbe  in  • 
tail  ffiacfe  an  entry  on  hint  before  any  covenant  broken,  he 
informed  the  plaintiff  to  make  a  fpeciar  replication  to  the  point 
tendered,  and  fo  cannot  affign  any  breach  of  covenant,  bat 
ntuft  neceflarity  anfwertothe  fpecial  matter  alledged.  Yelv. 
78.  Mich*  3  Jac.  B.  R.  Jeffrey  v.  Guy. 

x a.  A  warrantta  charta  depending  is  no  bar  in  covenant,  be- 
came they  ane  df  feveral  matters,  one  real,  and  the  other 
perfortal.  Seefiob*  3.  pU  6.  HilK  $  Jac.  Pincombe  v.  Radge* 
And  ibid1.  i9.  S.-  C.  cited  by  Hobart  Ch.  J.   And  fee  Yelv. 

139-  s-  c. 

15.  In  coverMiW  agatnft  ItEeef&f  non-payment  of  rent,  he  flrownl.i^ 
pleaded,  levied  b%  difirefu  Plaintiff -deifturreoS  and  judgment  ^^j^11 
for  him  ;  for  tins  plea  h  a  confeffhH  that  h  was  Hot  paid  accord'  -broaghMip- 
trig  t6  the  reftrvatfan;  for  the  plaintiff  could'  not  difltain  unlefs  <*»  an  in- 
it  wa*  behind  after  the  d*y.  2  Brownh  273.  Mich.  7  Jac.  £T/E^ 
C  B.  Hare  v*  SavilL  covenant  to 

pay  rent  at 
cettdn  day*  theitift  fpeofad  tad  referred*     Hie  defendant  pk*dst  that  no  rent  was  behind. 
The  plaintiff  demura  to  that  plea ;  and  it  waa  held  by  the  whole  Court  to  be  a  bad  plea  in  cove* 
nant,  for  by  that  plea  the  defendant  confeflea  the  covenant  broken,  and  that  plea  tcadi  but  i* 
mitigation  of  damage*  BrawaA.  19*  -  TaW  7  Jac.  Hate- v.  SaviL 

•  ■  * 

f6v  In  debt  sspm  an  obligation -with  condition  to  perform  co- 
venants in  an  indenture*  of  lmfey  the  dbfeftdatrt  pleads?  that  after, 
and  before  the  original  purebmfeei,  the  indenture  wet  h  the  ajfemt 
of  the  plaintiff,  and  tie  defendant  cancelled  and  avoided,  and  fa 
drtndftdfr  judgment  of  the  aftieni;  and  feems  by  Coke  clearly, 
that  the  pfcy  i*  not  good  without  averment  that  m  covenant  was 
broken  before  tk*  dance&ng  of  tb*  indenture*  %  BrovmL  167. 
Pafch.  10  Jac.  in  C.B.  AaofU 

17.  Adioft  of  covenant  brought,*  for  that  the  defendant  did 
not  pay  a  rem  w'rtb  which  the  tandwap  charged',  the  defendant . 
pleads  h*  was  to*  enjoy  tie  lemfy  fujficitntly  femd  hnrmlefi,  and 
anfiders  not  ta  the  breach;  and  adjudged  a  naughty  bar  by 
the  whole  Court;  Brownk  %%  Mich  i*  Jac.  Cowling  v. 
Dfrary. 

1 8.  Accord  with  fatisfaclim  by  deed  is  a  good  pfe*  in  dhchajjge  in  affioii 
of  cunnnant,  as  well  before  the  breach  as  after,  becaufe  it  is  of  covenant 

M  m  4  an 


4J6i 


4D*&eitatit> 


n**U*iM  an  action  merely  perfonal,  5n  which  only  damages 
itbe  m*cm<-  rccov«red,  and  it  enures  as  releafe  of  covenant.    Pa 


(hall  he 

««**«*.-  Palm.  iso# 

Jrf™7<ST    Pafch.  I7jac.  B.  R«  Robards  v.  Stoker, 

Parts.   3 

Lev.  189.  Mich.  36  Car.  1.  C.  B.  Ruffe!  v.  Attfieb 


ft  Roll.  Rep.  ig  Pleading  byway  of  bar  or  replication,  that  ttflatuiH 
fcm  v.  HoV-  **\fli*  P**  taltm  indent ur am  is  not  good,  though  in  a  declara* 
mm,  s.  c.   tion  it  is  fufficient  to  induce  the  action  and  af&gn  the  breach  J 

cdiBdt^in  pcr  tot*  Cur#  ^ro*  J#  537*  P1,  2*  Triiu  *7  Jac*  Bi  R#  in  Cafe 
.fWd  m  of  Bultivant  v.  Holman. 

JLlU  20,  Leuee  covenants  to  do  all  reafonable  carriages  for  his 

leflbr  «//7A  bis  carts  &c.  Leffee  pleads  he  has  no  cart  &c. 
A  good  plea ;  for  he  is  not  bound  to  keep  carts  &c.  on  pur- 
pole.     Lat.  202.  Hill*  2  Car.  Manners  v.  Vefev* 

21.  The  plaintiff  brings  an  aclionfor  breach  of  covenant  upon 
a  deed;  the  defendant  pleads  a  parol  agreement  afterwards  in 
di [charge  of  the  former  covenant  *t  but  the  Court  held  ther 
plea  not  good.     Sty,  8  Hill.  22  Car*  B*  R*  Fortefcue  V, 
Brograve. 
[   461  ]      22.  In  co venznt  for  not  repairing  &c.  the  plaintiff Jbews  for . 
*\ 8but     &riacb>  that  the  boufe  was  burnt  down  through  the  negligence  of 
no  judg.       the  defendant  &c.  and  that  he  did  not  repair  it.     The  defendant 
mem.  traverfed  that  it  was  not  burnt  down,  prout  &c*  and  adjudged 

an  ill  traverfe  ;  becaufe  the  defendants  not  repairing  is  tbejub- 
Jlantial  party  the  other  being  but  inducenj^ut.     Hard.  70* 
cites  Pafch.  24  Car.  B.  R.  Allen  ?•  Reeve.; 

23.  In  covenant  &c.  for  non-payment  of  rent,  the  defendant 
pleaded  in  bar,  that  the  plaintiff  entered  into  part  of  the  landde<* 
mifed  before  the  rent  due,  for  which  the  action  was  brought* 
and  fo  had  fufpended  his  rent }  the  plaintiff  replied,  that  th* 
dependent  did  re-enter,  and  fo  was  pojfeffed  of  bis  former  ejlate* 
Upon  demurrer  Roll  Ch.  J.faid,  the  plaintiff  ought  to  fltew 
that  the  defendant  entered  and  continued  in  pojfeflion  till  after  the 
rent  became  due ;  therefore  nil  capiat  per  biilam>  nifi.  Sty* 
432.  Hill.  1654.  Page  v.  Parr. 

24.  In  an  a£tion  of  covenant  on  demife  of  a  free-ftftoe 
quarry  to  the  defendant,  the  defendant  covenants  not  to  dig  in 
any  other  part  of  the  common,  and  now  breach  being  affigned  in 
digging,  the  defendant  plead*  non  locavit  the  quarry  preediSf.  to 
to  which  the  plaintiff  diemuvs,  the  demife  being  by  indenture, 
and  the  covenant  collateral.  The  Court  agreed  the  plea  fri- 
volous; judgment  for  the  plaintiff,  niuV  Keb.  751.  pi* 44* 
Trin.  16  Car.  2.  B.R.  Armin.v.  Bowes, 

25.  In  debt  for  rent  on  &  leafe  for  years,  the  defendant 
pleaded  in  bar  that  the  leffor  did  covenant,  that  the  lejfee  might  de- 
duel  fo  much  for  charges,  and  upon  demurrer  this  was  adjudged 
a  good  plea,  it  being  a  thing  executory  and  the  covenant  in 
the  fame  deed,  and  the  party  ih?U  pot  be  put  to  circuity  *f 
aclion  and  to  bring  an  adtion  of  covenant.  Lev.  152.  Mich.. 
16  Car.  ?•  B.  R.  Johnfon  v.  Carre. 

26.  In- 
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46.  In  covenantor  a  conveyance  upon  a  covenant,  that  Sid.  tag. 
the  vendor  wasfeifid  in  fee*  and  breach  affigned  that  he  was  not  p   5  frib.* 
/Ufedinfee,  the  defendant  pleaded  quid  nan  infregit  convention  Hilt  of  * 
nemfuamy  this  is  ill,  being  too  general  and  argumentative,  upon  c*  *•  " 


n  demurrer \  but  it  is  helped  after  a  verdi£t.  i  Lev.  183.  Trin.  ^,^* 
18  Car.  2.  B.  R.  Walfinghara  v.  Comb.  that  in 

covenant 
the  defendant  ought  to  trnotr/e  the  deed  or  the  hreaeht  emd  hoth  cannot  he  involved  in  non/regit  em* 


lj*  Defendant  pleads  in  bar  of  breach  for  non-payn\ent  of 
rent  a  former  bargain  and /ale  of  the  fame  land,  without  plead" 
ing  entry  accordingly,  it  was  faid  no  entry  was  requifite  being 
oft  the  Statute  of  Ufes,  Sid.  399.  pi.  6.  HilL  20  &  21  Car,  2. 
B.  R.  Banks  v.  Smith. 

28.  Jf  lejfor  after  ajjignment  of  the  reverfion  bring f  covenant,  3  \ e?.  io> 
leflee  cannot  plead  that  he  has  affigned  over  his  reverfion,  qJmI.??b. 
but  either  leflbr  or  his  grantee,  who  brings  the  fit  ft  a&ion  of  in  Cafe  of 
covenant  and  recovers,  fhall  bar  the  other  (via.)  Leflee  ihall  Beely  v. 
plead  fuch  a  recovery  in  bar  to  the  2d  aftion.     Sid.  402.  per  ?*"**  s#  *• 
Twifden  J.  Hill.  20  &  21  Car.  2.  B.R.  *" 

29.  In  an  a£tion  of  covenant  to  repair  from  time  to  time  a  3Kcb.  40. 
boufe  demifod,  the  defendant  pleaded  that  before  the  action  brought,  pi.  io.Trin. 
the  houfe  demifed  being  burnt  in  the  fire  was  repaired  in  convenient  JJ^*wai- 
time,  to  which  the  plaintiff  demurred,  becaufe  it  was  not  tonv.  Wa- 
Jhewn  by  whom  it  was  repaired ;  and  in  truth  it  was  rebuilt  by  terhoufe 
the  plaintiffs  and  per  TwifJen  J.  this  is  no  performance  of  c0urt  held 
the  covenant,  unlefs  it  be  fliewed  to  be  done  by  the  defendant  that  the 
himfelf,  though*  reparation  •  by  a  ftranger  be  an  excufe  of  defendant 
wafte;  fed  curia  contra,  that  being  repaired,  it  is  a  good  ™JJo  i^m! r- 
plea  by  whomfoever;  but  this  being  a  hard  cafe,^he  Court  edit;  for 
gave  leave  to  the  plaintiff  to  wave  his  demurrer,  and  take  tftheplain- 
iffue  that  he  did  not,  repair  it  in  convenient  time,  the  houfe  [   4&3  ] 
being  yet  uncovered.     2  Keb.  535.  pi.  53.  Trin.  21  Car.  2.  Sjj^J^* 

B.  K.  W alton  v.  Johnfon.  excufc ;  and 

judgment 
for  the  plaintiff.— —1  Saund.  410,  &  C.  adjudged  that  the  plea  was  ill,  becaufe  not  fhewn  by 
whom  it  was  rebuilt ;  though  it  was  obje&ed  that  it  wii  not  material  by  whom  it  was  rebuilt ; 
.  and  if  by  a  ftranger  it  could  not  be  built, again  by  the  defendant ;  and  he  having  affigned  all  hia 
intereft  before,  it  lay  not  in  his  notice  by  whom  it  was  built,  but  that  it  could  not  be  prefumed 
tp  be  built  by  the  plaintiff,  for  that  he  could  not  intermeddle  with  the  poflenlon  during  the  term ; 
but  by  the  reporter,  it  being  alledged,,that  the  plaintiff  had  rebuilt  at  his  own  charge,  Hales 
refnfed  to  hear  the  reafons,  &  quaii  in  a  pafHon,  without  coniidcring  the  matter  inlaw,  gave 
Judgment  for  the  plaintiff*    " 

30.  Debt  upon  bond,  conditioned  to  perform  covenants,  one 
of  which  was  for  payment  of  fo  much  mohey  upon  making  fuch  an 
affitrance;  the  defendant  pleaded  that  he  had  paid  the  money  on 
fuch  a  day  ;  upon  a  demurrer  the  plaintiff  had  judgment)  be- 
caufe the  defendant  did  not  fay  in  the  plea  when  the  ajfurance  was 
made,  that  the  Court  might  judge  that  the  money  was  immediately 
paidpstrfuant  to  the  condition.     2  Mod.  33.  Pafch.  27  Car.  2. 

C,  B.  Duck  v.  Vincent. 

31,  It       . 
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3?. .  It  was  agreed,  that  a  rdeafp  of  all  debts,  Jktm*  dndde+ 
-  mauds,  did  not  releafe  covenants  that  tiers  broken  i  nor  any  ottaf 
word  but  the  word  covenant*    Freeni*  Rep*  2:35*  pi*  245* 
Mich*  1677*  Anon. 

.  32.  When  debt  on  fond  to  perform  te&nantt  kfc  a  deed  i* 
trough  jt,  and  the  defendant  cannot  plead  covenant  J  performed 
Without  the  deed,  becaufe  the  plaintiff"  has  the  original  deed 
( and  perhaps  defendant  took  not  4  counterpart  of  if),  we  trie 
to  grant  imparlances  till  the  plaintiff  brings  in  the  deed ;  and 
fepon  evidence  if  it  be  preved,  that  the  other  party  has  the 
deed,  we  admit  copies  to  be  given  in  evidence*  Per.  Cur« 
Mod.  166.pl.  17.  Triu.  29  Car,  2.  C.  fi.  Anon* 

33.  Where  covenants  are  reciprocal,  non-performance  by 
'   one  is  no  bar  to  the  a£tion  of  the  other*    2  Jo*  216*  Trin* 
24  Car.  2*  Shower  v«  Cudmore. 

34*  In  covenant  the  breach  affigned  was,  that"  the  defendant- 
did  not  repair*    The  defendant  pleaded  generally  anod  reparavit 
&  de  hoe  pom t  fefupet  patriam*     This  was  held  rood  after  a 
verdift.    2  Mod*  176*  Hill.  28  2c  29  Car.  2*  C.  6.  Barman's 
Cafe. 

35*  In  covenant  on  an  indenture  for  rent,  nil  debet  is  no  plea, 
*nd  judgment  wasgiven  for  the  plaintiff.  3  Lev.  170*  Trin* 
3/6  Car.  2.  C.  B.  Tindall  V.  Hutchinfon. 

36.  Covenant  upon  a  demife  for  years,  rendering,  rent%  and 
breach,  affigned-  for  non-pay mept.  Defendant  pleads,  that 
part  of  the  rent  was  to  be  allowed  $cd.  Per  Cur*  This  a  co- 
venant, againft  a  covenant,  and  judgment  hifi  for  the  plain-, 
tiff. ,  Comb.  21;  Patch*  2  Jac.  2.  in  B.  R.  Burroughs  v. 
Hays.  ♦ 

37.  In  an  afiion  of  covenant  the  plaintiff  declared,  that 
whereas  b^an  agreement  iu  writing  made  between  hin*  and 
the  defendant,  it  was  agreed  between  the  (aid  parties  for  a  de* 

•  tnife  of  a  leafs  for  99  years,  of  and  in  a  certain  meffuagc  &c.  under 
a  certain  rent,  and  the  ufual  covenants  as  in  all  demifes  granted  by 
the  truftees  of  the  Earl  ofRocbefter  were  uftd,  omnium  quorum 
emfideratione,  the  f aid  Jr.  did  agree  to  pay  tkejaid  C*  180  4,  <a* 
Michaelmas  next  following ,  &  licet  the  plaintiff  performed  all  of 
bis-  party  the  defendant  had  not  paid  the  money  Isfc.  the  defendant 
fieadei  in  bar,  that  the  plaintiff  temper*  am  frpfominr  preed* 
€onventionem  fieri  nee  unquam  peflea  nihil  habuir  in  tenemenfis 
freed,  fo  agreed  to  be  dcmifed.  T  o  this  the  plaintiff  demurred, 
and  judgment  by  the  whole  Court  was  given  for  the  plaintiff, 
for  though  that  may  be  pleaded  in  an  a&ionfor  debt  for  rantf  yet 
h  cannot  be  pleaded  in  covenant  for  afism  in  grefu  Befidea,  the 
agreement  does  not  neceflarily  import  that  the  leafe  (Would 
be  made  by  the  plaintiff;  it  may  be  underftood,  that  it  wae 
agreed  that  he  fhould  procure  a  leafe  for  the  defendant* 
a  Vent.  99.  Mich.  1 W.  &  M.  in  C  B.  Clarke  v.  Peppenv  - 
£  464  ]  38.  A.  covenants  with  B.  to  pay  fatm  300V,  for  the  ufe  eftb* 
jVcnt.il  7.  Wtfg  of  J%  for  her  life  only,  and  covenant  ^brought  upon  tki$^» 

•%  Ati*      9l^  foeach  affigned,  that  there  was  fo  much  of  the  300 1. 

arrears 


ttfrear ;  defendant  pleads  that  there  was  mother  indenMe  he-  c  B-— 
tweeft  him  and  the  plaint  iff  fthce  the  date  or  delivery  of  the  byHokCh 
covenant  deed  declared  on,  netting  the /aid  covenant  and  agree-  j.  in  deli-  ' 
ment  for  the  payment  of  the  300 K  wherein  it  was  covenanted  vcring  the 
««</  agreed,  that  fa  long  at  A.  and  his  wife  did  cohabit,  the  pay  2*  court 
ment  of  the  $00 1.  Jhould  ceaje;  and  avers,  that  they  did  cohabit  for  Trin.  13     . 
the  time  tin  faid  arrear  became  due,  and  pleads  this  in  bar  of  the  ^-  8-  *■<*• 
firfl  agreement.     There  are  exprefs  Words  that  the  payment  OgY^ind1* 
ihal!  ceafe  during  the  cohabitation;  and  there  had  been  no  faid'that 
great  harm  to  conftrue  this  as  a  releafe  of  the  arrearages  il  £*• 
daring  the  cohabitation ;  but  yet  it  being  a  Aim  in  grofs*  j^saenfeb 
and  the  covenant  temporary  and  not  perpetual,,  they  hdd  it 
no  good  bar.     J  a  Mod.  55a.  cites  2  Vent;  217.  Gawden  v« 
Draper. 

39.  Where  provifo  goes  by  way  of  defeasance  of  a  covenant,  ta  Mod. 
ft  rauft  be  pleaded  on  the  other  fide,  bnt  it  is  otherwife  where  jJJJ"  ^\ 
it  goes  by  way  of  explanation  or  reflricJion  of  the  covenant;  per  mentforti* 
Holt  Ch.  J.  and  judgment  accordingly.     2  Salk*  574*  pi.  2,  plaintiff. 
Hill.  10  W,  3.  B.  R.  Clayton  v.  Kinafton. 

40.  If  A.  covenants  with  B.  to  convoy  to  hkn  all  bis  right  and 
title  to  the  Manor  of  D.  to  which  A.  has  no  right*  it  is  not 
O  good  plea  in  an  action  of  covenant,  that  be  bad  no  right  &ct 
But  he  mufl  make  fuch  a  conveyance  as  wovld  in  truth  pais 
all  his  tide  in  cafe  he  had  any ;  and  be  is  tftopped  by  his  cove* 
aant  to  fay  he  had  no  title*  Per  Holt*  12  Mod*  399.  Pafctu 
12  Wf  3,  Anon. 

'  41.  In  debt  on  bond  for  performance  of  covenants  if  the  do*. 

fondant  pleads  an  ill-bar,  and  the  plaintiff  replies  aniaffigns  ot 

breach  which  of  his  own  Jhewing  appears  to  be  no  breach,  thfl 

defendant  fliall  have  judgment ;  Arg.    %  Ld«  Raynx  Rep# 

K>8o,  108 1*  Mich.  3  Anm  * 

(O.  a)    Pica  in  Excufe, 

U  JN  covenant  the  defendant  -covenanted  to  give  featrity ;  the 
*  defendant  pleaded  that  he  offered  featrity,  and  revived 
that  it  was  not  good.     Poph.  206.  Arg/  cites- Mich.  2  Car* 
B.R.  Kofle  v.  Hirvey. 

2,  A  private  acl  of  parliament  which  makes  the  conveyance*  2  lev.  fls. 
ef  A.  void,  is  no  excufe  of  breach  of  covenant  entered  into  s.  c.  Hal* 
by  B.  to  C.  for  quiet  enjoyment  by  C*  of  lands  conveyed  by  J^  MdT 
B.  to  C.  being  part  of  the  lands,  before  conveyed  by  A*  to  B.  that  dw  '*& 
and  the  conveyance  whereof  is  made  void  by  the  private  *a&  e/paHi^ 
of  parliament.    Vent.  175.  Mich,  23  Car.  2.  B.  R.  in  Cafe  *^^*^ 
of  Lucy  v..  Levington„  rttu,  kut 

o*ty  remote* 
on  objlruttion  of  the  old;  and  (aid,  that  doubtleft  A.  was  named  in  the  covenant  for  thiapufpofc, 
in  cafe  a  fine  levied  by  one  claiming  under  A*  and. unduly  obtained  from  her  ftiould  be  avoided  > 
but  Twifden  being  ofa  contrary  opinion,  error  was  immediately  brought,  but  what  became  of 
it  the  reporter  (ays  he  knows  not.  a  Keb.  831.  pi.  54.  S.  C.  the  a&on  being  brought 

by  tha  executors,  judgmtm  waagivaa  fc-tasa  aifi,  this  JUttuc  being  ifi  natnse  of  a  Judgment* 
4*4  «ot  oi  a  legiGiion, 

3.  la 
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^i  In  pleading  an  excufe  for  non-performance  the  party1 
trmft  /hew  all  done  by  him  that  he  was  obliged  to  do ;  per' 
Holt  Ch.  J*    Show*  335*  Mich*  3  W.  &  M*  Wynne  v*  Fel- 
lowes* 

« 

L  465  J  (p.  a)    Pleadings.     Performance. 

fir.  Condi*   I*    A   Man  cannot  plead  generally  quod  performavit  bmne4 

duion^  r\  et  f;„gU]as  conventiones  in  indentura  pradidl.  fpecifi- 

«*w933  H*  ^at»  e*  parte  fua  perimplendas*  but /hall /hew  certainly  in  everf 

8.  S.  C*       point  how  he  has  performed ;  and  where  in  covenant  the  de* 

fcndant  fays,  that  the  covenants  are  that  hd  (hall  pay  lol.  by 

fuch  a  day,  and  infeoff  him  by  the  fame  day,  quas  quiderrt 

cbnventiones  idem  def.  bene  perimplevit,  this  is  no  good  plea; 

for  he  fliall  fliew  how  he  has  performed  it  certainly,    Br*  Co-* 

Tenant,  pi.  35  cites  31  &  33  H.  8. 

2.  Debt  upon  bond  for  non-performance  of  covenants  in  a 
leafe,  one  of  which  was*  that  the  defendant  and  bis  affigns  Jhould 
dij charge  the  plaintiff  of  all  charges  ordinary  and  extraordinary 
&c.  The  defendant  pleaded)  that  he  was  poffeffed  &c«  till  fuch 
a  day9  during  which  time,  hi  paid  the  rent,  which  was  all  the 
charge  ordinary  or  extraordinary  to  that  day,  and  then  heajfigned 
the  premiffes  to  P*  And  upon  a  demurrer  this  was  held  an  ill 
plea,  becaufe  the  covenant  being  in  the  copulative,  that  he 
and  his  affigns  ihould  difcharge  the  plaintiff,  .it  ought  to  have 
keen  pleaded  conjunct ibn*  viz*  that  be  and  bis  ajffigns  did  difcharge 
him.  D,  26.  b.  pU  172.  and  27.  b.  pi*  177*  Hill*  28  H«  8* 
Abbot  of  Weftminfter  v.  Leman. 

« .3*  A.  bound  himfelf.in  a  recognizance  to  B.  to  permit  B< 
.  and  all  bis  ienants  in  £K  to  have  common  of  pa/Jure  for  their  cat t Is 
in  the  fields  of  D.  when  they  Jbould  layfallowy  and  A.  further 
covenanted  not  to  do9  fyfferf  or  caufe  to  be  done,  any  ad  or  thing 
to  alter  the  courfet  of  the  fields  in  2),  otbertvife  than  now  they  are* 
In  a  fcire  facias  brought  in  Chancery  upon  this  recognizance 
&c.  A*  pleaded  as  to  the  firft  covenant \  that  be  had  permitted  the 
faid  £t  and  all  the  tenants  ofD.  to  have  common  &c.  And  to  the 
other  covenant  he  pleaded  -in  bar  generally,  that  he  had  not 
altered  the  courfe  &c.     On  demurrer,  becaufe  the  (pleading 
was  general,  the  opinion  of  divers  Juftices  was  that  the  plea 
was  good ;  but  Harper  totis  viribus  e  contra ;  but  it  was  or- 
dered ag?in(t  him.    Dy.  279.  pi.  6.  Mich.  10  &  ti  Eliz. 
*  Co.  Liu«       4.  Articles  or  covenants  which  are  in  the  *  disjunctive, 
s?F.wid    ouS'lt  always  to  be  pleaded  fpecially  to  be  performed,  but  fuch 
He  muft       as  are  in  the  copulative,  and  in  the  ^affirmative,  may  be  pleaded 
ihew  which  t*  be  performed  generally;  Arg.  Sav.  120.  Trin.  29  Eliz, 

of  them  he    :n<rfci    -On  **  *  *> 

has  per.        1D  PU  §*9- 

formed. 

t  Co.  Litt.  303.  b.  S»  P. 

CroE-*3*-      5.  Where  any  of  the  covenants  are  in*the  disjunctive,  f*> 

£s?*P  held  ^at  **  **  m  *h  d'fi1**  °fibe  covenantor  to  do  the  one  or  the  other; 

ther* 
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there  it  ought  to  be  fpecially  pleaded,  and  the  performance  of  according* 
Jt;  for  otherwife  the  Court  cannot  know  what  part  hath  ly.buttho 
been  performed.  Le.  311.  pi.  430.  Pafch.  33  Eliz.  C.JB.  £&£** 
Oglethorpe  v.  Hide*  upon  bond 

to  perform 
covenants,  whereof/"  me  are  in  the  n'gative,  and  Jane  in  tke  affirmative,  and  the  defendant  pleaded 
performance  generally,  it  was  'held  to  be  only  matter  of  torrp,  and  aided  by  the  Scat.  27  Eliz. 
unlets  ibewn  (or  caufe  of  demurrer,  that  fome  arc  in  the  negative,  and  fome  in  the  affirmative ; 

for  the  Conrt  (hall  judge  according  to  the  truth  of  the  matter*. —  Cro..  J.  559.  pi.  7  Hill. 

17  Jac,  B.  R.  Lea  v.  Luthel,  S.  P.  adjudged  accordingly. Palm.  70.  Ley  v.  Luttrcl,  S.  C. 

&  S,  P.  agreed  by  all. Co.  Lttt.  903.  b.  S.  P.  accordingly;  for  a  negative  cannot  be  per- 
formed.——S.  P.  per  Cur.  8  Rep.  i83*P<  but  if  the  plaintiff  replies  and  aflignian  ill  breach,  and 
the  defendant  demurs,  hefhall  have  Judgment,  becaufe  upon  the  whole  record  it  docs  not  appear 
that  the  plaintiff  had  any  caufe  of  a&ion.  ■'  ■  Sty.  163.  Mich.  1649.  B.  R.  Fines  v.  Dell,  it  was 
held  on  demurrer,  that  where  fome  of  the  covenants  were  in  the  affirmative,  and  others  in  the  nega- 
tive, a  general  pleading  of  performance  to  all  is  not  fufEcient ;  for  as  to  the  covenants  in  the  affirm- 
ative, he  ought  to  plead  a  fpecial  performance,  and  fhew  how  he  hat  performed  them,  r       ,s     -j 

and  Judgment  nifi. Gilb.  Equ.  Rep.  253.  cites  S.  C.  of  Oglethorpe  v.  Hyde,  I    4^°    J 

and '8  Reps  139.  Pafch.  $  Jac.  Turner's  Cafe,  alias,  Turner  v.  Lawrence,  and  fays,  that  a  nega- 
tive cannot  be  faid  to  be  performed  in  a  proper  literal  fcnfe,  (though  the  not  doing  may  impro- 
perly be  called  a  performance)  and  therefore  on  a  fpecial  demurrer  tbe  defendant's  plea  would 
fee  bad ;  aliter  on  a  general  demurrer ;  where  fome  of  the  covenants  are  in  the  disjunctive,  there 
the  defendant  cannot  plead  performance  generally,  becaufe  both  the  alternatives  are  not  to  be  per- 
formed, and t by  pleading  performance  generally  be  does  not  ftiew  in  certain  which  is  performed 
by  him,  and  therefore  this  is  bad  on  a  general  demurrer,  which  (hews  the  want  of  that  certainty ;. 
but  where  the  plaintiff  does  not  demur  for  want  of  fuch  certainty,  it  (hall  be  intended  that  the 
defendant  performed  one  of  them,  and  therefore  good  enough  ;  but  in  both  thefe  cafes,  where 
the  covenants  are  in  the  negative,  or  the  disjunctive,  and  the  defendant  pleads  performance  gene- 
rally, and  the  plaintiff  replies  and  afligns  a  breach  which  is  ill  affigncd,  and  the  defendant  demurs, 
the  plaintiff  (hall  not  take  advantage  of  this  ill  pleading  of  the  defendant's,  becaufe  by  his  repli- 
cation he  admits  the  performance  of  ail  the  other  covenants,  but  that  only  where  he  undertakes 
foaffign  tbe  breach. 

* 

6.  Where  there  are  in  an  indenture  covenants  in  the  nega- 
tive fpr  not  doing,  and  in  the  affirmative  for  doings  the  defendant 
ought  to  plead  fpecially  to  the  negatives  that  he  has  not 
broken  them,  and  to  the  covenants  in  the  affirmative  gene- 
rally, that  he  has  performed  them  all.  Mo.  856.  pi.  1175. 
Mich.  1 1  Jac.  C.  £•  Refolved  per  tot.  Cur.  Norton  v.  Syms. 

7.  When  the  covenants  negative  are  againjl  lawy  and  the  afr 
fir  motive  lawful,  there  he  may  plead  performance  generally, 

and  the  Court  is  to  take  notice  that  the  covenants  in  the 

Negative  were  void  and  againft  law.     Mo.  856.  pi.  H75. 
lich.  11  Jact  C.  B,  Norton  v.  Sims. 

8.  When  all  the  covenants  are  in  the  affirmative  and  matter  S.  P.  Holt> 
of  fad,  the  pleading  performance  of  all  the  covenants,  with-  ?ep'.*<J?\- 
out  (hewing how,  is  good  ;  agreed  by  all.     Palm.  70.  Mich.  ofAnLaey 
17  Jac.  B.  R.  in  Cale  of  Ley  v,  Luttrell,  v.  Cutter. 

9.  Covenant  to  go  in  fuch  ajhip  out  of  the  River  Thames  to  G.  Keb.  334. 
in  Spain,  and  that  decedent  t  procederet,  &  non  deviaret.     The  P1,  5*  *-**■ 
fdefendant  pleaded  performance  generally.     The  X^ourt  held  the  ™T*  $.  q. 
plea  ill,  and  took  3  difference  between  a  negative  covenant  which  .  adjomatur. 
is  only  in  affirmance  of  an  affirmative  covenant  precedent,  and  a  —  I^jd- 
negative  covenant,  which  is  additional  to  the  affirmative  covenant,  Lowell 
?s  here ;  for  in  thp  firft  caje  performance  generally  is  a  good  v.  Palmer, 
plea,  but  not  in  the  laft;  but  he  ought  to  plead  fpecially;  JjJ^jJeii 
find  in  the  principal  cafe  the  defendant  ought  to  have  departed  thc  picae 
pnd  proceeded,  and  might  have  gone  to  Africa  or  the  Weft-  ill,  as  if 
Jjidies  if  he  had  qox  l>een  refrained  by  the  negative  cove-  *"?  £j^ 

,  nant, 
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covenant*,  nant,  viz.  quod  non  deviaret,  and  fo  it  is  clearly  condf- 
**  the  tional.  Sid.  87.  pi.  J.  Mich.  14  Car,  2.  B.  R.  Laughwell  v* 
•dvifed        Mmer. 

amendments  by  agreement. 

Sid.  3&B.  10,  In  Affignment  of  a  leafe  it  is  covenanted,  that  the  leaf* 

fcrdv?Gri£  then  was  bona,  certa,  perfeda,  fcf  indtfeafibilis  dimiffio  in  leg* 
akh,  S.  C.  anglice  lea  ft  in  law  &c.  tifitajlabit  W  remanebit  querent i  durante 
the  Court  refiduo  of  the /aid  term  tfr.  and  that  the  plaintiff  quiet  e  &  pacific* 
•raimai*  haberet,  teneret  &c.  durante  (oto  refiduo  termini,  without  any  let 
inclined,  btc.  of  the  defendant  &c(  A  Jlranger  enters,  and  a  breach  iff 
ffembie]  affigned,  that  at  the  time  of  making  the  affignment  the  leafe  non 
wonhdid  futt  *oHa>  perfecla  (^  indefeafibilis  &c.  £t  judic.  pro  Quer. ; 
not  qualify  for  the  firfi  fentinee  is  indefinite,  and  has  no  connexion  with  the 
UTfJF*    ^iUr  finten<***    Saund.  51.  61  ♦  Pafch.  19- Car.  2.  Gainsfor4 

iwuhatthey  Y»  Griffith. 

are  diftin& 

claufcs,  but  yet  they  allowed  the  rule,  that  refraining  claufei  at  the  beginawng,  or  at  the  ena} 

of  a  fentencc,  (hall  govern  the  whole ;  but  that  here  the  laft  words,  (That  he  (hall  enjoy  it  with* 

out  the  let  or  interruption)  cannot,  without  impropriety  of  fpecch,  be  applied  to  the  firit  claufe 

of  (indefeasible  leafe.} a  Keb.  901,  20a.  pi.  34.  3.C.  the  Court  agreed,  that  had  they 

Ca6'7  1  wor^s  °*en  t0  cpjoy  notwithftanding  any  a&,  that  (hould  have  gone  to  the  whole  1 
*  I  J  fed  adjornator.— -Ibid.  9x3.  pi.  51.  S.  C.  the  Court  agreed,  that  the  latter  word* 
fould  not  qualify  the  former,  they  not  being  fcnfe  if  joined  together  j  and  Judgment  for  the  da* 
fendant,  T  » 

,fh5doe!i  Ir*  ^  man  cann°t  plead  performance  of  covenants  in  an 
\%r cTthe  indenture  without /hewing  the  indenture.  Sidt  425.  pi.  8,  Mich* 
indenture  it  21  Car.  2.  B.  R.  Tapfcot  v.  Woolridge. 

|s  a  good 

eaufe  9J demurrer.    Vent.  97.  S.  C.  Rukd,  that  on  fueh  plea  he  muft  (hew  the  indentora, 

Sip.  97.  pi.  25.  Mich.  14  Car  a.  B.  R.  Lewis  v.  Ball.  Keb.  415.  pi.  124.  Lewis  v.  BuDj 

Q.  £.  &  S,  P.  adjudged. Caxth.  $.  Hill,  a  fc  3  Jac.  *.  in  Cafe  of  Fortune  v.  Davis,  S.  P, 

12.  An  ill  plea  of  performance  of  affirmative  covenants  is 
not  aided  by  the  replication,  as  the  plea  of  performance  generally 
to  negative  covenants  may  }e.  Show.  I  Patch.  I  W.  &  M. 
Fitzpatrick  v.  Robinfon. 

13.  M.  bargained  and  fold  to  B*  the  plaintiff  and  bis  heirs  * 
tnejfuage  &c.  and  alfo  ingrefs,  egrefs,  regrefs  at  all  times  for  B* 
his  heirs  and  affigns,  from  the  g^tehoufe  to  a  well  adjoining,  to 
draw  water  for  bis  and  their  neceffary  occafions,  Debt  upoft 
bond  for  performance  of  covenants,  one  of  which  was,  that  he  was 
feifed  in  fee  of  the  premiffes,  and  another  was^ir  quiet  enjoyment, 
and  free  from  all  incumbrances,  and  another  was  for  a  farther 
affurance  Gfr.     The  defendant  pleaded  performance  generally^ 

,  The  plaintiff  replied,  that  at  the  time  of  J  eating  &c.  he  was  not 
feifed  in  fee  fecundum  for  mam  &c*  conventions  &c.  of  the  faicj 
well,  prout  &c.  And  upon  demurrer  it  was  obje&ed,  that 
there  was  no  covenant  in  the  indenture  that  he  was*  feifed  in 
fee  of  the  well,  and  of  this  opinion  were  all  the  Court,  and 
confequently  (though  it  was  not  exprefsly  faid  by  the  Court) 
the  other  covenant,  that  he  was  feifed  in  fee  of  the  mefluagt 
and  premiffes,  do  not  extend  thereto,  and  therefore  the  re- 
plication was  not  good*    But  Powell  J.  faid,  -that  the  plain- 

9if 


*i#&/  #0  have  afUdged*  that  the  plaintiff  [defendant]  bad  noi 
any  power  to  grant  the  f aid  liberty  U  draw  water  out  of  the  fatif 
welt.  But  then  an  exception  was  taken  to  the  plea,  becaufe 
in  the  indenture  is  a  covenant  for  quiet  enjoyment  againft  all 
incumbrances  &c.  and  to  fuch  covenant  the  defendant  could 
not  plead  performance  generally,  but  he  ought  to  have  ts% 
forth,  that  the  houfe  was  free  from  incumbrances  at  the  time 
of  the  conveyance  made,  and  not  incumbered  in  any  manner, 
and  that  no  farther  aflurance  has  been  required,  or  fuch  an. 
aflurance,'  an4  no  other,  which  he  had  executed.  But  per 
Cur.  this  plea  was  held  good  in  fubftance,  but  Powell  T.  laid 
1t  was  not  the  beft  way  of  pleading,  but  that  it  had  been 
1>etter  if  pleaded  as  above-mentioned*  Lutw.  603.  608,  Hill* 
13  w*  3.  Butterfield  v.  M^rftiall. 

j  4.  Where  the  covenants  are  to  do  a  matter  of  law*  as  ts 
convey*  difcharge  an  obligation*  ratify*  or  to  confirm  &c.  there 
It  muft  be  pleaded  fpecially*  becaufe  it  being  a  matter  of  law 
to  be  performed,  i^  ought  to  be  exhibited  to  the  Court  to  fee 
it  be  well  performed,  who  are  judges  of  the  law,  and  not 
to  a  jyry  who  are  judges  of  the  faft  only.  Gilb.  Equ.  Rep. 
*53*  in  Cafe  of  Fitzpatrick  v,  Stroug,  <?ites  1  Le.  172.  Dy# 
229. 

(Ql.  *)    Pleadings  as  to  Condition?  for  Per-  [  468  J 

formance  of  Covenants. 

J.  F\EBT  upon  obligation;  the  defendant  faid,  that  it  is 
*-*  indorfcid  upon  condition,  that  if  the  defendant  obfervei 
the  covenants  contained  in  certain  indentures,  that  then  Ace. 
and  faid*  that  in  the  indenture  is  contained*  that  he  Jhall  do  fuch 
and  fuch  a  things  and  that  he  has  done  them*  and  the  plaintiff  e 
contra,  and  found  for  the  plaintiff;  and  the  defendant  pleaded 
in  arreft  of  judgment,  that  the  defendant  has  not  alledged  that 
thofe  are  all  the  covenants  contained  in  the  indenture*  and  yet 
good  by  all  the  Juflices ;  for  where  the  tlea  if  referred  to  a  cer~ 
tainty*  as  here*  to  the  indenture*  it  Jhall  be  intended  that  this  it 
all  which  is  in  the- indenture*  and  after  the  plaintiff  recovered  1 
quod  nota ;  Br.  Conditions,  pi.  144.  cites  6  E.  4.  1. 
•  2.  Debt  upon  obligation  with  condition  to  perform  all  cove- 
nants contained .  in  certain  indentures,  the  defendant  cannot 
plead  the  condition  and  rehearfe  the  covenants*  and  fay  generally f 
that  he  has  performed  all  the  covenant* ;  but  Jhall  Jhew  how  ; 
per  tot.  Cur.  Br.  Conditions,  pi.  2.  cites  26  H.  8. 5-  and 
20  H.  8.  and  3^  H.  8.  accordingly  ;  quod  nota. 

3.  As  touching  conditions  for  the  performance  of  cove- 
nants in  indentures,  the  defendant  ought  tQ  plead  the  indenture, 
and  the  fpecial  manner  particularly,  bow  he  bath  performed 
every  covenant.  Heath's  Max.  46.  cites  27  H.  8.  1.  and  32 
Ht  8.  Brook  Covenant,  35,  andD*  279.  11  aad  12EI1Z.  and 
D<  26.  2S  H«  8.    But  fays,  that  as  it  feems  there  one  need 

not 
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• 

jiot  aver,  quafunt  omnia  lifingula  conventions  &c.  becaufe 
ferred  to  a  matter  in  writing.  The  like  of  a  record;  and  for 
that  reafon  it  feems  of  neceflity  that  he  need  not  to  plead  print 
in  eadem  indent*™  &ct  Quaere  tamen.  But  if  not  referred  to 
writing  or  record  then  it  fhall  be  otherwife.  As  if  I  am 
bound  to  infeoffyou  of  all  my  lands  in  Dale,  I  rrjufl  fhew  the 
number  of  acres,  and  plead  ajfo  qua  font  omnia  &c.  But  fays, 
that  at  this  day  the  courfe  of  the  pra&ice  is  (notwithftanding 
the  covenants  are  reduced  into  writing  after  they  are  recited 
in  the  plea)  to  infert  this  claufe,  projyt  per  eandetn  indenturam 
flenius  appareu     Heath's  Max,  46, 

4,  Debt  pn  bond  againft  H.  P,  for  perfonnajice  of  cove* 
nants,  by  which  the  plaintiff*  covenanted,  that  E.  the  de*- 
fendant's  brother  Jhould  enjoy  fuch  lands  till  Michaelmas  follow^ 
1n&9  rendering  rent,,  and  n.  the  defendant  covenanted,  that  bis 
brother  Jhould  quietly  furrender  the  lands  to,  the  plaintiff,  ana9 
that  the  defendant  would  permit  the  plaintiff  to  have  in  the  mean, 
time  free  ingrefs,  egrefs  &c,  to  fucb  lands  as  by  the  cujlfim  oftbi 
country  Jhould  liefrejb.    The  defendant  pleaded,  that  he  did  per- 
mit the  plaintiff  to  have  free  tgrefs  and  ferrefs  &cx  into  fucb  landf 
as  by  the  cuftom  of  the  country  did  then  lie  frefh. '  Except 
tion  was  taken  to  this  plea,  for  that  the  defendant  did  notjhcw 
which  lands  did  liefrejh  according  to  tbecujlom  of  the  f aid  country  % 
but  adjudged,  that  where  an  aft  is  to  be  done  according  to  a 
Covenant,  he  who  pleads  the  performance  of  it  ought  to  plea4 
itfpecially,  but  in  the  principal  cafe  no  a£t  was  to  be  done 
but  a  permittance  as  abovefaid,  and  it  is  in  the  negative,  not 
a.  disturbance,  in  which  cafe  permifit  is  a  good  plea,  and  theji 
\t  (hall  come  on  the  plaintiff's  part  to  fhew  into  what  lands 
the  defendant  non  permifit  him  to  have  free  ingrefs  and  re- 
grefs  &c.  and  cited  this  difference  to  be  fo  agreed  by  the 
f  4G0  1  whole  Court  in  17E.  4,  26.     And  fo  was  the  opinion  of  the 
whole  Court  in  the  principal  Cafe.     Le.  136,  pi.  186.  Mich. 
30  Eli$.  C,  B.  Littleton  v.  Pernes. 
atRolLRep,      5^  "Debt  upon  obligation  to  perform  covenants  in  an  iriden- 
J59.  Ley  v.  ture,  which  were,  ift,  That  he  mould  marry  M.  the  plain- 
S.Tfry,,    tifFs  daughter  before  fuch  a  day,     2dlv,  That  J.  S.    [a 
thatjudg-'  flranger]  and  [/?.}  his  wife  Jhould  levy  a  fine  ojf  fuch  lands  ta 
"?cm  *■»    the  defendant  and  the  faid  M.  and  to  the  heirs  of  their  bodies. 
STdcfend-  3^Y>  That  the  inheritance  of  the  faid  lands  fhould  remain  in 
ant  upon      the  faid  J,  S.  or  himfelf  till  the  fine  levied.     4th ly,  Whereas 
the 1  point     fce  nad  made  a  ieafe  for  yMr8  0f  part  &f  Marfh-Wood  to  the 

a  matter  of  (**&  M.  the  plaintiff's  daughter,  that  he4  had  not  made  any  former 
record,  and  g^ant9  nor  fhould  make  any  thereof  without  the  plaintiffs  ajjinh 
$**£*  .  To  the  laft  covenant  in  the  negative  tbe  defendant  pleaded, 
nion  aUo*"  *hat  he  had  not  made  any  former  grant  of  the  leafe,  njbr  any 
was,  that  grant  after  the  obligation  without  the  plaintiffs  affcut^  and  as 
the  pica  t0  ali  fa  offa  covenants  that  he  had  performed  them*  Refot  ved,  be-. 
J^nb£.  caufe  the  covenant  to  levy  the  fine  is  an  ad  to  be  done  by  a 
caufe  that  flranger,  and  to  be  performed  on  record,  in  both  which  cafes 
j\&andhis  he  ought  to  plead  and  fhew  how  he  had  performed  it;  for 

aft* 
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*  u8\  of  record  mkfi  be  Jhewn  fpecially \  adly>  The  covenant  fttingersto 
T>eing  ih  the  t  disjknflive,  he  ought  to  have  fliewn  fpecially  theadt,  m. 
Which  of  them,  and  not  pleaded  performance  generally*  And  £  th^f  JjJ- 
3dly9  Heplfeadshe  did -not  grant without  the  plaintiff's  confent,  fine,  and  alfo 
which  is  a  J  negative  pregnant,  and  fo  lidt  good,  and  Judg-  totheinde** 
tnent  for  the  plaintiff.  Cro.  J.  559.  pi.  7.  Hill.  17  Jac.  in  ^*£aT 
B.  R.  Lea  v.  Luthell.  fay»  the 

Court  were 
£ot  agreed  as  td  this  reafon. -fc  ■■  *  Palm*  7a  S.  C.  adjudged  iipon  the  point  as  mentioned  in 
•a  Roll*  Rap*  fupra.  But  Montague  laid,  he  few  no  difference  in  reafon,  when  the  ad  it  to  be 
done  by  a  ((ranger,  and  when  by  the  party,  and  if  a  condition  be,  that  the  obligee  (hould  do 
an  id  to  a  ftranger,  there  he  ought  to  Ihew  how  he  hat  performed  it.  Ooderidge  faid,  that  the 
4eafoa  is,  becanie  theoblicee  is*  ftranger  to  him  wbo'oughuo  do  the  ad,  and  therefore  the  obligor 
<mght  {o  ihew  how  this  aft  was  performed  by  the  ftranger ;  and  Htughton  faid,  that  the  reaion 
ii,  becaufe  he  cannot  fay  that  he  performed  all  covenants  when  the  ad\isnot  done  by  him.— But 
.  Relw.  95.  b.  pi.  3.  Mich,  aa  H.  7  cites  Mich,  i  H.  7.  where  it  was  agreed,  that  if  the  condition 
be,  that  J.  &  a  ftranger  OuU  infeoff  the  obligee,  the  pleading  a  general  performance  is  fuScienL 
>  *  But  Co.  tttt.  303.  b.  fays,  that  if  any  covenant*  in  the  condition  are  to  be  done  of  record, 
the  defendant  muft  (hew  the  performance  fpecially,  and  cannot  involve  it  in  general  pleading* 

*  t  Co.  Litt.  303.  bvS.  P.  accordingly*  • 

•  %  Co.  Litt*  303.  b.  S,  P.  acccordinglyt 

6.  In  debt  upon  bond  for  performance  of  covenant*,  which 
teas,'  that  the  defendant  (being  a  Jberijff^s  officer)  jbould  not  let 
go  at  largo  any  per  ton  arrefted  without  the  licence  or  warrant  of 
thejberijfi  and  the  breach  afligned  was,  that  he  let  at  large  at 
.Wcftminftef,  without  any  warrant  &c.  fuch  a  perfon  who 
was  arretted,  but  did  not  Jet  forth  the  place,  or  the  time  when  the 
terfon  was  arrefted*  All  the  Court  held  the  declaration  good, 
becaufe  the  efcape,  or  the  letting  at  large,  was  the  material 
part  of  the  covenant,  and  the  modus  or  manner  of  the  arreft 
Is  not  in  queftion,  nor  any  put  of  the  covenant,  but  the  let* 
ting  him  go  at  large  is  the  fubftance  of  the  covenant,  and  that 
is  alltdged  to  be  at  Weftminfter.    Sid.  30.  pi.  6.  Hill,  it 

.Car*  2.  C.  B.  Jenkins  v«  Haricock* 

7.  There  is  a  diversity  between  covenants  in  indenture  eon-  Tte  plain* 
/tfting  of  feveral  parts  in  the  affirmative,  and  a  condition  of  a  Jj^jj  ^ 

bond  confifting  of  feveral  parts;  for  in  the  laft  cafe  he  muft  caufe  he 
Jhew  in  pleading  that  he  his  performed  the  feveral  things  ^»**t  to 
comprized  in  the  Condition  particularly,  but  ih  the  cafe  of  ^1,$^' 
covenants  performance  generally  is  a  good  plea*    Sid.  215.  in  according  to 
pl»  j8.  Cites  Mich*  16  Car.  a.  BfcqoKs  v*  Down,  where  in  the  very 
.  debt  on  bond  conditioned  to  deliver  a  brief  at  every  Church  2J2b*. 
&c.  before  fuch  a  time  &c«  the  defendant  pleaded,  that  he  tion*  and* 
delivered  at  the  church  &c*  but  did  rlbt  lay  at  what  time  &c.  not  general- 
and  upon  demurrtr  it  was  adjudged  for  the  plaintiff*  that  the  KJu!^ 
bar  was  infufficient*  and  of  fuch 

opinion  the 

Court  Teemed  to  bet  led  adjotnatot.  Let.  14*.  Mfch.  16  Car.  S.  B.Jt.  Brooks  ^r.  r  1 

"Jfcanv  S.  C«  >     m    -So  where  the  condition  farther  waa  to  deliver  the  money  col-  L    4/°    J 

-  lected  on  inch  briefs  before  fuch  1  time,  .and,  becanfe  he  did  not  let  forth  particularly  what  fnttti 

he  received,  but  only  pleaded  performance  generally,  it  was  adjudged  ifl.  Sid.  a  15.  Trin.  if 

Caw  94  B.  R.  Woodcock  v.  Cole. 

^»   .     . 

8.  A&ion  of  Debt  vpen  a  bond,  the  condition  mat  to  fed  an 
indenture  ofdemife,  and  to  perform  all  covenantu  contain**  then* 

Voi^VL  .      Na in. 
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in*    The  defendant,  pleads*  that  he  haled  the  demife*  and  pet* 

formed  all  the  covenants  therein.    The  plaintiff  demurs,  be* 

caufe  he  does  not  Jet  forth  what  the  covenants  are*    Judgment 

Ero  quer.  nili.    rreem.  Rep.  20.  pi.  23.  Mich.  1671.  in 
.  R.  Brian  v.  Munteth. 

9.  Debt  upon  bond  for  performance  of  articles,  which 
were  that  defendant  Jhould  educate*  keep*  maintain*  and  provide 
for  Cm  the  defendant's  Jon,  in  one  of  the  univerfities  in  this  king? 
dom*  until  be  had  pajftd  all  Us  degrees*  and  was  a  mafier  of  arts 
in  one  of  the  faid  univerfities ;  and  when  he  became  mafter  of 
arts,  as  aforefaid,  the  plaintiff  was  to  pay  fo  much  to  the 
defendant  for  his  faid  fon's  ufe.  Defendant  in  his  plea  an* 
fwered  to  every  thing,  but  only  that  he  did  not  Jbew  who 
maintaintd  him  from  the  time  he  became  bachelor  of  arts*  until  be 
became  mafter  of  arts*  and  for  that  reafon  Judgment  was  for 
the.  plaintiff.  Holt's  Rep.  206.  pi.  12.  Hill.  5  Ann.  Anneflejr 
v.  Cutter. 

(R.  a)     Iffuc.     Trial.    Judgment  and  Recovery 

of  what* 

if  the  term    1.  |F  the  leffor  oufts  the  lejfee  he  (hall  have  covenant,  and 
fee  not  ex-         *  fhall  recover  his  term  and  damages*  and  if  the  term  be  «f- 

ihlnreeover  P*re*  *'  fl*^  ric0Vir  a^  in  damages.    Br*  Covenant,  pi.  33, 
the  term      cites  26  E.  3.  and  Fitzh.  Covenant,  3. 

again  if  he 

has  put  htm  oat ;  but  ifafiranger  puts  him  out  by  eigne  title,  then  he  fhall  recover  all  in  damages 

againil  the  leffor.    F.  N.  B.  145.  (Mj 

1 

2.  If  tenant  in  tail  makes  a  leafe  for  years  by  deed*  and  diss 

fifed  of  affets  in  feefimple*  jet  the  iffue  In  tail  may  enter*  and 

therefore  the  lejfee  fhall  have  a  writ  of  covenant  againil  him  to 

recover  damages*  but  not  to  recover  the  term  ;  for  his  entry  was 

lawful  cites  38  E.  3.  24.  note,  the  writ  of  covenant  for  the 

leflee  who  is  oufted  by  a  ft  ranger  by  title  is,  quod  teneat 

convent.  &c.  De  damnis  &  de  perditis.  F«  N.  B.  145.  (M) 

in  the  new  notes  there  (c). 

Br.  Condi-       3,  Covenant  by  the  lejfee  for  years  againft  the  leflbr  for 

siT'eatcf    mft*W  bins  with'1*  the  term*  and  the  other  jujiijied  by  clavje  of 

S.  d  re-entry  for  rent  arrears  and  the  plaintiff  faid*  that  there  was  a 

parlance  between  him  and  the  defendant,  that  the  defendant 

fhall  be  at  table  with  the  plaintiff  and  recoup  the  rent  according  to 

the  rate*  by  which  for  fuch  time  he  recouped  fo  much,  and 

the  red  was  4s.  which'  he  tendered,  and  the  defendant  re- 

fufed,  and  yet  he  is  ready,  and  tender  the  money  to  the 

Court,    Judgment;    and  prayed  rejlituticn  of  the  term  and 

damages ;  and  fo  fee,  that  by  a£lion  of  covenant  he  fhall 

recover  his  term ;  and  the  defendant  faid,  that  fuch  a  day 

the  plaintiff  (hewed  to  him  that  victuals  were  dear,  and 

-therefore  defired  him  &c.  by  which  he  re-entered  for  the 

rent ;  and  the  other  faid,  that  he  departed  of  his  own  free 

wiU, 


f"   •* 


$rill,  abrque, hoc  that  he  defired  him;  arid  after  he  waived 

this,  and  faid  that  he  was  ready  at  the  day  to  haVe  plid  &c.    • 

\?  any  had  come  to  demand  it  Ac;    Brdoke  makes  a  quarts  if 

fuch  parlance,  as  above,  without  deed,  be  fufflcient  to  di£  [  4*1   j 

charge  covenant  which  is  by  d"ded  ?  for  it  is  not  fufficient; 

per  Parle.  Br.  Covenant,  pi.  13*  cites  47  E.  3.  04, 

4.  In  covenant  the  plaintiff  counted  upoii  feveral  covenants*  x 
and  well,  and  the  defendant  anfwered  to  all ;  for  he  {hall  recover 
'damages  feverally  for  ever}  covenant.     Br;  Covenant,,  pl#  34^ 
cites  JFitzh.  Iffue  86.  and  M.  10  H.  6.  23.  accordingly. 

5*  In  a<5lion  of  covenant  a  rhan  may  take  iffue  upon  every 
covenant  to  have  the  more  in  damages ;  contra  in  debt  upon  an 
obligation  for  non-performance  of  feveral  covenants,  for  there  thd 
breach  of  afiy  cttvenint  is  a  forfeiture  6f  the  whole  obliga- 
tion.   Br.  Covenant,  pi.  47.  cites  10  H.  6.  23. 

(S.  a)     Qualified  or  relieved  in  Equity* 

fc.  *t*HE  bill  is   to  be  felfeved  againft  the  forfeitoffe  df  i 
**"    leafe,  in  which  there  is  a  covenant;  that  if  the  leff.es 
Jbould  let  the  prernifes  for  any  longer  than  three  years,  except  to  the 
.wife  or  children  fifibe  faid  lejfee%  ii/ithout  licence'  of  the  l/ffor  or 
bis  ajpgns  firjl  bad)  then  the  faid  leafe  to  be  void;  that  the  de- 
fendants have  entered  upon  the  prernifes,  on  pretence  that 
the  executors  of  the  leflbr  did  alien  the  fame  t6  the  plaintiff 
without  licence,  and  have  oufted  the  plaintiff  who  purchafed 
the  fame;  this  Coiht  on  reading  prectedents,  foraTmuch  as 
the  faid  executors  fold  the  leaf e  for  payment  of  debts  to  which  tbi 
fame  was  Ibablr,  and  if  Ale  had  not.  been  e^ecutrfc  there  had 
"been  no  forfeiture.     This  Court  decreed  the  plaintiff*  to  be 
blievfed  againft  the  faid  forfeiture;    Chan.  Rep,  170  1656. 
Cox  v.  Brown. 

,2;  Covenant  to  perform  articles  fqr  the  fettling  of  lands  of 
which  the  covenantor  ba<d  no  pojfejfion,  but  only  a  p'jjibiliiy  of 
defcent,  after  a  defcent  deereeu  to  be  fettled.  Chan.  Rep.  155* 
a  I  Car.  i.  Wiierrian  v;  Roper. 

3.  Breach  of  covenant,  though  proved  to  Be  much  to  the  *»«•  *>ep* 
advantage  of  the  covenantee,  yet  no  relief  irt  Chancery,  though  ^*^"5l 
It  was  urged  that  the. penalty  was  exceffive,  Beyond  that  of  a  Uef. 
bond  df  double  the  value;  2  Chan.  Cafes.  198.  Trim  22  Car.  2. 
Blake  v.  the  Eaft  India  Company; 

,  4.  A.  fells  a.parfdnage  and  covenants  againft  his  own  alls, 
but  there  was  likewife  a  covenant  that  he  had  good  and  lawful 
power  to  grant  and  convey  the  prernifes  to  the  faid  vendee, 
and  his  heirs,  which  was  contrary  to  the  true  intent  of  the 
parties;  decreed  that  the  general  words  ought  not  to  oblige  the 
plaintiff,  being  contradicted  by  all  the  fubfequent  covenants,  and 
the  plaintiff  felling  only  fuch  an  eftaie  as  he  had.  Fin*  R.  go* 
Hill.  25  Can  2.  Feilder  v.  Studeley. 

N  n  2  £,  A* 


47 1  teettattt* 

But  whew  5,  A.  affignee  by  way  of  a  mortgage  of  a  Icafc  for  yeafs  o  a 

pcatwu  lfoufe  with  covenant  to  repair*     A.  was  never  in pofiififn. 

tticrvtaon  Per  Cur.  it  was  A»'s  folly  to  take  affignment  of  the  whole 

altaicaad  term  and  fo  fubje£t  him  felt  to  the  covenants  in  the  original 

affiened  'cafe»  Te*  as  nc  x$  onty  a  mortgagee  and  never  was  in  poflef- 
•by  way  «fion }  trie  Court  dif miffed  the  bill,  and  left  the  plaintiff  to 

.  V  ftft  ft  if^  *  **•  *   M*       1 


ever 


of  mortgage  recover  at  law,  as  well  as  he  can ;  per  Cominiffioners.  .Mich 
foo\  a[     l69u  a  Vcnu  R*  a75*  sPark* *•  Smith. 

never  en* 

tered  and  loft  tool,  mortgage  money,  but  waa  fued  by  the  leffbr  for  the  ground  rent.    A» 

•"•■-'•*-■  «  of  alignment,  and 


brought  a  bill  for  relief  but  it  was  difmifled,  the  mortgage  being  by  way 
by  way  of  underlease,    a  Vera.  374.  pi.  336.  PiDungton  v.  Shatter. 

[    47*    ] 

The  Court  6*  Tenant  in  tail  by  deed  covenants  in  the  fame  deed,  not 
obfcrved  /a  dock  the  enfail  or  fuffor  a  common  recovery  f  he  j^as  only  one 
covenant  c"hMd,  a  daughter,  to  whom  he  gave  a  good  portion  on  mar- 
was  like-  riage,  he  fuffers  a  common  recovery  and  by  will  devifed  the 
wife  thst  eftate  to  hi$  daughter  for  life,  and' to  her  firft  &c.  foru  in  tail, 
%*£$**  and  if  fhe  furvived  her  hufband  Ihe  (hould  have  it  in  fee  to 
AcUund  <her  and  her  heirs,  on  bill  by  the  daughter  and  her  hufband, 
enj+pd  jmr-  for  the  fpecifick  execution  of  the  covenant  it  was  infilled  for 
^S^Sdui  *e  P"ftil*^ff  ^at  d*C  agreement  was  executory,  and  tike  a 
which  latter  covenant,  that  a  man  would  not  execute  a  power 9  as  in  the  Lord 
cove***  Peterburgh's  Cafe,  the  15  leafes  fet  afideperCowper^.  thit 
cutorVt'waa  ****  dialers  for  there  was  an  agreement  (fabjequent  to  the  railing 
the  ftronger.  of  the  power)  to  extingui/h  it  but  here  aU  is  in  the  fame  deed* 
as  it  might  (fo  you  knew  his  power  and  therefore  accepted  a  covenant, 
•^e^mc  by  which  to  have  damages.  aVern.63S*  Hill.  1708.  Collin* 
for  tjfrxi-    v.  Plummer. 

JUA  txecm* 

Hon  thereof.  But  upon  the  whole  his  tordfhtp  thooaht  the  latter covenant  bmu  to  be  conibued  as 
relative  to  and  dependant  vOon  the  former  and  t^  be  reft  rained  by  that%  and  to  have  meant  no  mor« 
than  that  tho  father,  flumhtnot  by  fuffering  a  recovery,  prevent  the  prcmiict  from  being  enjoyesl 
according  to  the  faid  limitations.    Wins.  Hep.  104. 10&  S  C. 

• 

7.  But  where  tenant  for  life  with  fewer  U  make  leafes9 
covenanted  in  afubfequent  deed  not  to  make  leafety  yet  afterwards 
executed  his  power,  the  court  of  chancery  let  afide  the  leafes; 
hut  the  reafort  was  as  Lord  Chancellor  obferved  in  the  Cafe  of 
Collins  v.  Plummer,  that  this  was  an  agreement  fubfequent 
to  the  raifing  of  the  power,  to  exttnguiih  it  whereas  in  Col* 
lins  and  Plummer's  Cafe,  the  covenant  was  in  the  deed.' 
2  Vern.  635-  and  Wins.  Rep.  105. 107.  cites  it  a» Lord  Peter- 
borough's Cafe, 

8.  A.  the  father  of  M.  (a  feme  fole)  mortgaged  land  for 
raifing  part  of  a  portion  on  her  marriage  with  7.  5.  and  after- 
wards died,  leaving  only  M.  his  heir.  M.  afterwards  joined 
with  B.  in  a  fine  and  by  deed  declared  the  ufes  to  her  hvfband 
and  felf,  and  the  heirs  male  of  the  body  of  the  hufband.  The 
mortgagee  calling  in  his  money,  J,  S.  joined  with  M»  in  an 
affignment  of  the  mortgage  and  covenanted  that  he  and  his  wife  r 
one  oj  them  wouldfpy  the  money.  J*  S.  died  leaving  W.  S.  his 

for* 


1 


fijn  byM.  and  after  M.  inter-married  with  W,  R.  and  died. 
Lord  C.  Cowper  decreed  that  the  por final  eJSato  of  J.  S.Jtol/ 
riot  go  in  eafe  of  the  mortgaged  pretnifes9  the  debt  being  origin* 
ally  A/s  and  continuing  fo  to  be,  the  covenant^  upon  trans* 
fining  the  mortgage,  was  an  additional feenrity  for jatisfafl  ion 
only  of  the  Under y  -and  not  intended  to  alter  the  nature  of  the 
debt,    Wms's.  Rep.  347.  Pafch,  1717*  Bagot  v.  Ought  on. 

9.  So  thai  it  feems  at  the  reporter  obferves,  if  a  feme  file 
mortgages  and  receives  the  money,  and  an  after  hufband  joins  irt 
cjfgning  the  mortgage  and  covenanting  to  pay  the  money,  and  dies  ; 
bis  per  final  ejlate  Jhall  not  be  liable  to  th*  payment ;  lecus  if  the 
the  hufband  had  received  the  money.  Ibid.  348. 

10.  Breach  of  covenants  i s  triable  at  knv%  for equity  will  not 
fettle  damages/  MS.  Tab,  March  17th  1719.  Stafford?, 
Mayor  of  London,  , 

For  more  of  Covenant  in  general,  See  Sttitim  (M.  cf  3.) 
Ctmtf ttolt.  Sftfo  <Bfi8t*%  tfiailtf  (H*  7.)  and  other 
proper  Titles* 


47a 


f 


tH^^w^*—i  1    i         ■*— *»»— «"^-<— ^     ■    p    ■■■    '      ■     .■«*'.  ■>   »m 


Cottm 


(473  3 

Vol.  449. 


•  1 1    ■■ m  m 


(A)    [Difcountcnanccd  in  Law.]  12SS5 


determined 
in  the  heart 


|f<  TF  a  man  that  has  a  right  of  aftion  to  certain  lands  by  of  *  oc 

JL  covin,  caufes  another  to  oujt  the  tenant  of  the  land,  to  mo*  men 
the  intent  to  recover  it  from  him,  an  J  he  recovers  accor dingty  £djj£  g* 
againft  him  by  a£tion  tried)  yet  be  mall  not  be  remitted  to  mother,  per 
hit  ancient  right,  but  it  in  of  the  eftate  of  him  who  was  the  Montague 
crofter,    f  41  Aff.  28  Curia.  Adjudged,  and  affife  lies  sg^nft  JT  J.  *K 
him,  %  44  Affi  29.]  Ca£ V 

Wimbifh  ▼• 
Talboyt.-  g  Rep»  tog,  b.  in Merial  Trewam'a  Cafe.  ■  ..  >    Aifoand  s \o\  a.  &  C  cited 

per  Car.-*— Co.  Litt  357. a.  b.    ■    &  C.  cited  Sid.  *i.  in  pjL  3>         ■■But  jfomi  may  be  by 
•pe  alone.    9  Rep.  no.  b.  perCunanv 

+  Br.  Remitter  pi.  46.  cites  S.  C— —  Br.  FalOfkr  de  Recovery,  pi  40.  cites  S.  C- 
8ce  tit.  Remitter  (C)  pf.  *.  S.  C.  and  the  notes  there. S.  C.  cited  3  Rep.  78.  a. 


t  *>•  Mnjfcr  de  Recovery  pL  43.  citet  S,  C S.  C.  cited  8  Rep*  133.  a.     ■■      S.  P.  by 

Clench  and  Gawdy.  Fbpa»  64.  and  Ibid.  100.  &  A,  by  Bophtm  and  Gawdy  in  Cafe  of  Goodak 
-|u  Wyat* 

N  n  3  [a.  If 


473  «0#fy 

Br.  ralfifie^  £3.  If  a  m^q  diffiifts  me  of  land,  to  which  a  w&nan  hath 
pW^°cft<a  *****  °f  dower,  of  covin,  and  with  coaf^nt  of  the  woman,  to  tog. 
I.C— ~  intent  to  endow  ber$  apd  h$  endows  her  in  the  country  accord- 
Br.  Collu-  ingly,  yet  this  is  of  no  effe6t  againfi  me>  but  I  may  ouft  him 
%%  t   Wi*fc  of  *e  c°™^   Dubitatur,  44  Aff.  29.] 

i' .  S.  P.  by 
ittlcton,  and  Cur.  cited.— $.  C.  ci^d  $  Rep>.  131.  fe.— $.  C.  cited  by  Montague  Cb.  t. 

jl*  C.  54.  b.— : — Co.  Littl  35.  a.  S,  P. Co.  Liu.  357.  b.S.  P.  and  fays, that To  it  ii  in  all  caiS 

where  a  man  has  a  rightful  and  juft  caufe  of  action,  yet  if  he  of  covin  and  cctofent  doea  raife  or 
a  tenant  by  wrong,  againft  whom  he  may  recover,  the  covin  fuffocate*  the  right,  fo  at  the 
recovery,  though  upon  gdod  title,  (hall  not  bind  or  reftore  the  demandant  to  hit  right.  But  if  i 
c\ifieifor,  abator  or  intruder  do  endow  a  woman  that  has  lawful  title  of  dower,  this  is  good  and 
(hall  bind  him  (hat  has  right,  if  there  was  no  fuch  covin  or  confent  before  the  duTeinn,  abatement 
or  intrufibn.— -Br.  Dower,  pi.  59.  cites  1  a  Aff.  ao.  S.  P.  Br.  Afl\fe  pi.  181.  cites  S.  C.  St 

S.  P.  accordingly.— —Br.  pamages  pi.  96.  eye*  S.  C.  &  S.  P,  ■  Fit*.  Dower  pi.  4a.  cites 

Hill-  24  E.  3.  46.  S.  P. Perk,  S.  394,  395,  396.-3  Rep.  78.  a.  S.  P.  per  Cur.  in  Fermor^t 

Cafe',  arid  cites  feveral  year  books,  and  D.  sctf.  For  though  her  right  be  lawful  and  me 
has  purfued  her  recovery  by  Judgment  in  the  King's  Court,  yet  the  faid  covin  makes  all  Ulega^ 

and  tortious  though  recoveries,  and  efoecially  where  they  are  upon  good  title  are  much  favoured 
iniaw.     ^'        °        •■'   •    '     -■      .     *■      -     "•     ♦'       •     .•      -.     ......   1.       ..    •     v 

Br.  Faffifiet      [3.  The/f«g*  layf,  though  tht  endowment  was  upon  a  rfceyery 

tyt  puS/  aZatnft  b*t*  in  «  wi  tf  dower ^  becaufe  of  the  covin.  44  AC 
cites  s.'c.     29.] 

Br. 

Dower  pi.  15.  cites  44  E.  3.  46.  g.  P.  and  Ihid.  pi  £9,  cjfcei  \t  Aff.  ao.  S.  P.  admitted— Br* 
Aflife  pi.  181.  cites  S.  C.  and  S.  P.  admitted.  ■  ■  Br.  Damages,  pi.  cj£  cites  5.  C.  and  S.-?.' 
admitted.— S.  C  cited  8  Rep,  33.  a. 

\ 

4,  A  refignation  by  an  abbot  by  covin  {hall  not  abate  th$ 
writ.     3  Rep.  7$.  b.  cites  4  E.  %.  Cui  in  Vita  22. 

5*  An  eftaie  is  made  to  the  king  and  by  letters  patents  grantea\ 

.    over,  and  all  this  by  covin  between  him  that  granted  to  the 

king  and  the  patentee,  to  make  an  evqfion  out  of  the  Statute  of 

Mortmain,   fhall  not  bind   but 'be  repealed.     3  Rep.  78.  b. 

cites  17  E.  3.  59.  and  21  E.  3. 46. 

Br.  Tief-  6.  Thq  buying  goods  in  a  market  overt*  by  covin  does  not 

££  s.'c!*  **** ibi M«h*    Sr.  Collufion  &c;  pi.4.  cites^  H.  6. 5 . ' 

—PLC. 

46.  cites  S.  C.  and  that  the  plea  of  covin  was  admitted  good  without  {hewing  any  thing  of  tbo 
covin  fpecially  — .— $,  P,  per  Cur.  3  Rep.  7$.  b.— — S.  P.^mitted  prrCor.  Cr6.  E.  6^4  pi.  4. 
-HUL  30  Eliz.  B.  R.  in  Cafe  of  Wikcs  v.  Morefoots.— -*  Ink  713.  S.  P. 

C   474  ]      7.  A  woman  and  her  hujband  as  admin  ijirat  or s  of.  the  firfti 
S.  C.  cited}   hujband*  recovered  a  debt,  and  while  that  fuit  was  depending^ 
Cur  21*  ^Cr  the  fin  of  tie  intejtate*by  covin  between  him  and  the,  defendant, 
K   ,r           procured  new  letters  of  adminlft ration  to  %bim  and  his'  mother 
jointly,  and  after  judgment  v  tie  a  fed  to  the  debtor ;  the  huiband 
and  wife  Cued  execution,  the  debtor  brought  an  audita  que- 
rela, hanging*  which  the  2d  adminiftration  was  repealed  par 
fentenqe,  and  the  covin  ari4  the  repeal  pleaded  in  bar,  and 
upon  demurrer  judgment  was  againft  the  plaintiff  in  the 
audita  querela.     D» '3^9^  pi.  46.  Hill,.  i^EUz.  Anon.         * 
8.  Covin  is  always  to  the" prejudice  of  a  third  per fih,\  per 
Wray.    Le.  :8o.  pi.  255.  Trio.  31  Eliz.  B.  R.  in  Cafe  of 
Fifli  and  Brown  v,  SadKr.   "    '    -       ■•■■'■••■        *   i# 
* 9.  Thes. 
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Qp  The  common  law  f<3  abhors  fraud  apd  qovin,  that  «// 
^j  as  well  judicial  as  others,  and  which  of  themfelves  are  juft 
^nd  lawful,  yet  being  mixV  with  fraud  and  deceit,  Jhall  injudg* 
punt  of  law  be  tortious  and  not  lawful;  quod  alias  bonum  et 
juftum  eft,  fi  per  vim  vel  fraudem  peutur,  malum  *t  in- 
juftum  efficitur.  3  Rep.  78.  a.  Hill.  44.  Eliz.  in  Termor's 
Cafe. 

10.  A.  diffeifor  enfeofs  A.  **>*&  warranty,  and  the  difleifor 
afterwards  with  others  procures  2L  to  diffeife  A  and  that  C.  who 
(as  an  elder  right  and  cannot  enter9  Jhall  bring  a  fcire  facia? 
againft  B9  to  execute  a  fine  levied  to  him ;  by  which  means  A. 
is  (o  lofe  his  warranty;  for  upon  the  fcire  facias  no  voucher 
lies;  all  this  is  done  accordingly,  and  judgment  is  given  for 
C*  agaiqft  B,  A.  upon  this  covin  may  well  maintain  a  writ  of 
fonfpiracy  in  the  nature  of  an  aft  ion  upon  the  cafe  againft  the 
diffeifor  and  the  other  confpirators,  and  the  judgment  in  the  fcire 
facias  fhall  be  avoided ;  and  this  aft  ion  upon  the  cafe  (hall 
gvoid  it  for  the  vexation  and  falfehood,  and  lofs  of  warranty. 
Refolved  by  the  Council,  Underftand  this  regularly  by  all 
the  Judges  of  England.  The  remedy  for  C.  is9  be  may  have  a 
fcire  factas  againfl  A,  now  the  terretenant ;  if  the  fine  was  not 
executed  and  pending  this  fcire  facias,  A.  fhall  bring  a  war- 
rantia  chartae  againft  the  difleifor,  and  fo  the  right  of  every 
One  fhall  be  favecj.    Jenk.  49.  pi.  94. 

11.  Tenant  in  tail  dif continues  and  dies,  his  heir  within  age; 
a  flranger  by  covin  diffeifes  the  difcontinuee,  and  infeoffs  the  in~ 

font  within  age;  the  infant  is  not  remitted,  although  he 
knew  nothing  of  the  covin.  By  all  the  Judges  of  ^England. 
jfenk.  193. 

12.  Tenant  in  tail  who  Has  a  wife  makes  a  feoffment  and  dies;  3  r^,.  7& 
the  feoffee  is  diffeifed  to  the  intent  that  the  diffeifor  Jhall  tndow  »•  s.  P.  per 
fhe  wife;  this  dower  is  worth  nothing  becaufe  of  the  covin,  j"/^  in 

Jenk.  I93,  England, 

except 
f  Hill.  44  Eliz.  in  Cane,  in  Fermor's  Cafe.— —Co.  Litt  35.  a.  S.  P.  Foe  covin  in  this  cafe  (hall 
fuffocate  the  right  that  appertained  to  her  and  fo  the  wrongful  manner  (hall  avoid  the  matter  that 

is  lawful. Co.  Litt.  357.  b  S.  P. 5  Rep.  31.  a.  &  P.— 6  Rep.  58.  a.  S.  P.  obiter.— 

$  Rep..  13a.  ^  133.  a.  Arg.  cites  44  E.  3.  43.  h- 

13.  Debt  is  brought  by  a  woman  adminijfratrix ;  (he  has 
judgment  $  before  execution  this  adminijhration  is  revoked  by  covin* 
and  committed  to  the  faid  woman  and  her  fin ;  t\\tfon  releafes  the 
debt\  the  woman  fues  execution;  the  debtor  brings  an  audita 
querela;  it  does  no.t  lie  becaufe  of  the  covin.     Jenk,  285. 

pi.  17* 

14.  The  plaintiff,  a  yuomqn,  who  had  150/.  given  her  by  her 
brother,  the  defendant,  upon  her  marriage^  gives  a  bond  privately 
tq  her  brother  to  repay  the  (aid  money ;  the  hufband  being  dead 
without  iffue,  the  defendant  fu/d  the  bond  at  law  upon  the  plain- 
tiff; whereupon  fie  preferred  her  bill  here  to  be  relieved  againft 
it,  being  a  fraud;  by  reafon  it  was  done  without  the  privity 
of  heriiufband.  ,  It  was  urged  for  the  defendant,  that  it  was 

N  n  4  good 
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good  reafon  for  the  hufband,  or  any  of  hit  iflbe,  to  b*  re- 
lieved, in  cafe  they  jbad  b$en  concerned,  but  that  there  was 
no  reafon  that  the  woman  herfelf,  who' gave  the  bond,  ftibuld 
be  relieved.  But  ordered  that  the  bond  fhould  be  delivered 
Vp;  for  being  opce  a  fraud,  no  accident  of  death  of  courfe 
of  time  fliould  alter  the  cafe;  and  the  plaintiff  was  fibroid 
notwitbjl  ending  it  was  ber  own  agreement,  being  done  in  frau% 
cf  tbi  bu/banZ  -2  Freem.  Rep,  IOi.  pi,  1 11,  Mich.  1687, 
Gay  vt  Wendowf 

■ 

(A,  %)    What  Pcrfon  or  Perfons  may  do  it, 

!££*#.  t«-  (^OVIN  cannot  b<  but  httvott*  two.     39  Ht  6.  19.  h,] 

S3  cites 

5.  c.— —  S.  C.  cited  9  Rep.  tog.  fr.      ■         S.  C  citcfL  6  JUp,  5*  |* 

Ibid.  54. b.  2.  Covin  may  b$  upon  good  titltz  at  where  a  feme  had  for  hej 

Wonu*£e  jointure  eitate  tail  with  warranty,  jind  had  been  impleaded  by 
Ch.  J.  cites  afltion  upon  gpod  tirle,  and  by  covin  had  confejfod  the  a8'u>n\ 

m^;4j4-  it  is  within  the  11  H.  7.  20.     For  though  the  title  of  th* 

tan.  ao!*"  a&*on  's  g°°d,  yet  ^  fhe  had  vouched  and  recovered  in  value, 

ic  M.8H.  this  recovery  in  value  would  go  in  benefit  of  the  iflue  in  tail, 

4.  $.fo.$.  which  is  now  lpft  by  the  covin.     Per  HaleS.  Jt  PJ.  Q.  50.  b. 

Mich,  4  E.  6.  Wimbi{h  v.  Talboys. 

(B)     What  Things  may  be  averred  (o  be  uporjt 

Collufipn,     Records, 

Twth,  Brief  [1.  ¥  F  a  mover j  by  a  fir  anger  %  pending  tbi  writ,  be  pleaded  in 
Se/s-jc.  abatement,  the  demandant  cannot  aver  it  to  lie  by  covin 
"  in    between  the  tenant  and  the  ftranger.    41  £•  3. 1 1.] 

flower  the 

tenant  faid  that  hehimfelf  difletfled  J.  V.  who  re-epteretf  peaking  jhf  writ,  Judgment  of  (fee) 
writ ;  and  a  good  plea ;  the  demandant  faid  that  J.  K  enured  by  covin  to  abate  uSe' Writ ;  and 
no  plea ;  for  where  this  entry  is  lawful,  it  cannot  be  by  covin.  dr.ColIanon  &c  pi.  1Q«  ate* 
*5  E.  4. 4. — — S.  C.  riteA  8  Rep.  13a.  b.  as  held,  becanfe  the  entry  islawfu^and  i&jstd  wad*  03 
toru S.  C.  cited  PI.  C.  43.  b.  44.  a.  as  held  by  the  opinion  of  the  whole  Court  that  the  de- 
mandant cannot  have  fuch  general  aveTroent  of  covin  without  caufcfliewn»' ■■■    ■  ■  ■  Ibidb  #8.  *• 

5.  C.  cited  accordingly ;  for  is  the  demandant  had  not  denied  the  tide  of  J.  N.  fuch  aranuntof 

•flvin  is  repugnant  to  the  thing  cpnfefTed. 

• 

2.  Formed™  was  brought  by  covjn  of  the  tenant  againft 
himfelf,  becaufe  he  was  faff**  upon  condition^  and  bad  broker} 
tbe  condition,  and  would  tqve  tbi  land  to  be  Joji  againfi  thsfeof- 
for,  and  this  matter  w^s  alledged  by  feoffor  who  was  ^ 
ftranger  to  the  adiion ;  for  the  defendant  confefled  tbe  a&ion, 
aud  thereupon  proclamation  vyas  made,  if  any  one  could  iky 
any  thing  why  the  demqndaqt  fhould  riot  have  judgment  acid 
execution  ?•  whereupon  the  feoffor  -pine  in  as  abotey  qto\ 
{hewed  as  above,  and  the  matter  was  examined  and  confefledt 
and  the  tenant  put  to  give  bail  to  attend -bis  punijbment  for  tbi  s 
deceit*    Br.  Coljufion  &ct%  pi,  i$.  cites  7  H.  4.  1 9. 

"  3.  /* 
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5.  /if  in  aaton  pirjonal  collnfioti  (hall  t«  to  inquired,  **r  Ho 
avowry,  nor  in  writ  pf  <»/rjr  0/  /A/  common  law,  per  Frowikfe 
quod  Kingfnrill  concept ;  and  fdid,  that  in  qjtart  impedit,  the 
collufion  (hall  be  enquired,  and  fo  in  ajjife.  Br.  Oollufion* 
pl.  48.  cites  10  H.  7.  3. 

4.  In  all' cafes  where  averment  of  covin  or  other  thing  is  [  476  ] 
given  by  ftatute  or  common  law,  there  a  man  ihall  aver  -it  2*5J**\,0« 
generally  where  there  can  be.no  fpecial  caufe.of  it,  but  where  cafe.*"** 
there  may  be  a  fpecial  eaufe,  there  the  averment  muft  be  fpe- 

<:ial ;  per  Mountague  Ch.  J.  PL  C.  55*  Mich.  4  E.  6.  Wim- 
bifli  v.  Talboysf 

5.  Covin  fhall  nrtur  be  intended  or  prefumed  in  law  unjefs 
It  be  expref»ly  averred;  refolved.  10  Rep.  56,  Trin.  11  jac. 
iii  the  Chancellor  &ct  of  Oxford's  Cafe. 

{C)     la  what  Cafe  the  ordinary  Courji  fhall  be 

changed  by  Covin* 

[u  *  39  H.  6.    A   Man  comes  by  habeas  corpus  out  of  London,  *  The  cif« 
50#  **    and  bad  no  caufe  to  have  the  pr if  on  but  by  JJJJ^J 

his  covin,  it  was  ordered,  that  be  Jhould  he  in  execution  till  be  out  of  Loa- 
had  paid  the  debt  recovered  againft  him  after  the  writ  brought,  dcm  *nto 
and  that  after  he  (hould  be  remanded  to  anfwer  the  plaints  there*  p^\e^ 
A  judgment  fhall  be  ftayed  for  collufion.  +  7  H.  4.  19.  b.]      by  fmt 

againft  him 
jnJMok,  and  it  appeared  by  examination  that  hevmarrefled  in  London  in  the  vacation  when  hi 

Seat  not  come  about  Art/nit  to  Wefiminflcr ;  and  therefore  the  opinion  of  the  Court  wai  that  he 
jou14  be  remanded,  and  therefore  the  plaintiff  in  C.  B;  prayed  that  he  might  firft  anfwer  to  hit 
fait  there  when  he  was  predent,  and  the  count  was  in  debtor  aol  and  the  defendant  at  to  40*. 
confeued  the  action,  and  to  the  reft  pleaded  another  plea,  and  Judgment  was  given  of  the  fun 
confeffed  and  4  a.  damages.  JLaycon  {aid,  the  action  in  bank  is  taken  by  covin  of  the  defendant. 
and  he  confejfs  part  to  oe  committed  to  the  feet,  and  fo  to  be  di/mijed  in  London;  and  then  the 
plaintiff  here  will  releafe  the  condemnation  here  to  him,  and  pray  to  examine  the  covin  ;  for  it 
|a  not  any  duty  between  the  sow  plaintiff  and  the  defendant  in  this  Court,  and  for  the  fufpiciouf- 
neia  Prifot  awarded  the  defendant  to  the  Fleet  for  the  condemnation  confeffed,  and  when  that  it 
Jatitned,  keep  him  for  the  plaint  t»  London ;  for  when  he  has  fatiaffed  this  plaintiff  he  fhall  bo 
femandeo)  into  London.  And  (0  lee  that  the  covin  fluU  not  aid  him ;  for  he  thought  by  the 
committing  to  the  fleet  to  be  discharged  in  London,  and  fo  art  dehiditur  arte,  for  fraua 
pemine  debet  patrocinari  «Yc  Br.  Privilege,  pl.  3*.  citea  39  H.  6.  50.-*—  Br.  <talluuoa  &c 
pl.  24.  cites  S.  C. 

•     i  Br,  CeJhifioa)  Ac  pL  t *>  ekes  S.  fi  ■        '    Bu  Judgment  pl  1 8.  cites  &  C— — Fitxh. 
frodametioo,  pi  14, ttte* S.  Ct  ... u  Br.  Proclamation,  pL  2.  cite*  S.  C. 

..    [2.  If  land  be  aliened  tending  a  writ  of  debt  by  covin,  to  ThianDyer 

avoid  the  extent  thereof  for  the  debt,  yet  iJrhcn  the  covin  ap-  M9-»-p[- 

pears  upon  the  return  of  the  elegit  by  the  fherjff,  the  larid  J?'^*^ 

fo  aliened  fhall  be  extended.    Dt  3, 4.  Ma.  149. 80.]  baqwere 

ftartedia 

the  cafe,  anal  Brooke  thought  thajt  u,pon,  facb  return  by  the  fhetiff  a  new  wrnVmotddiffue  reciting 

fr.      ■     Ibid.  Mara;.  ctteaTrin.  33  JClix.  B.  R.  jtowss's  Cam  who  brought  debt  againft  B.  as 

4  heir,  who  pleaded  ncae  per  defeent  the  day  of  the  writ,  and  found  that  before  the  writ  brought 

.  be  had  aliened  thcafleta  by  covin  to  defraud  this' debt,  and  Judgment  for  (he  plaintiff  J  and  that 

It  is  well  found  iqr  him  upon  office  of  aflet*  by  defeent.  I 

.  [3.  If  ^  man  makes  a  deed  if  gift  of  bis  goods  in  his.  1'rfe-  ***&!?* 
££">  fry  9pvifl  to  ouji  bit  creators  of  their  debts>  yet  after  tTt£U- 

his 


*7&  £0#* 

ditanm      his  death  the  venda  Jhall  be  charged  for  them*    u  H.  i* 

thcvendee'i    .    k  -i  *  *  J  T» 

{lands,  at       *•  D-J 

executor  of  Jus  own  wrong*  if  the  rift  be  fraudulent ;  and  Judgment  accordingly.    Cn>.  1. 171* 
pi.  3.  Hill.  8  Jac.  B.  R.  in  Cafe  of  Jtawec  v.  Leader.  ■  Yelv.  ioj5.  S.  C.  adjudged  per  tot, 

pur.      ■         «  Le.  423.  pi.  184.  Hill.  16  £lu.  S.  P.  by  Ityer. 

4*  If  the  tenant  in  formedon  eonfeflis  the  aftien  by  covin  to 
jnake  a  third  perfon  lofe  his  entry,  proclamation  Jhall  be  mado9 
and  if  the  third  perfon  comes  and  alledges  the  covin,  the? 
matter  ftiall  be  examined,  and  the  judgment  fhall  ftay,  an4 
the  forty  Jhall  he  punijhed*    fir*  Fojrmedon,  pi.  2p  cites  7  Ht 

T  477  ]  5?  A  man  was  arrejled  in  London,  and  after  anether  brought 
aftion  again/}  him  in  Bank,  and  had  him  arretted  by  capias  bf 
covin,  by  which  they  furceafed  in  London  ;  for  by  this  he  ig 
a  prifoner  to  the  bench;  and  the  plaintiff  in  London  praye4 
procedendo,  and  that  the  covin  might  be  examined,  rer 
Cur.  we  cannot  examine  the  covin  yet,  for  the  capias  i$  nqjt 
returnable  till  15  Hill.  But  per  Littleton,  if  he  does  n,p.t 
come  at  the  day,  and  he  let  to  mainprife,  the  plaintiff  in  Lon~ 
don  may  have  a  new  bill  agajnft  him.  Br,  Privilege,  pi.  41* 
Sites  10  E.  4.  16. 

6.  A  man  fued  corpus  cum  caufa  out  of  London,  and  it  W34 
found  by  examination,  that  the  etfiion  by  which  he  claimed  pri- 
vilege was  feed  by  covin,  for  the  plaintiff  in  Bank  difallowecl 
his  fuit  again  ft  this  prifoner.;  for  the  fuit  was  difcoutinued  by 
two  years,  and  now  revived  by  the  plaintiff  and  the  attorney 
in  advantage  of  the  prifoner,  where  another  fuit  was  thereof 
taken  of  late  time  againft  the  prifoner,  by  which,  upon  the 
examination  of  the  matter,  and  attorney,  and  the  plaintiff, 
in  this  Court,  for  their  falfity,  yrere  committed  to  the  Fleet, 
and  were  fined,  and  the  prifoner  remanded  tq  Lqncjon,  Br, 
privilege,  pi,  43,  cites  16  E.  4,5. 

7.  A  man  had  a  grant  of  the  next  prtfentqtion ;  the  church 
voided.  A.  B.  prefented;  the  grantee  brought  quart  impedit  an£ 
recovered,  and  had  writ  to  the  bijhap,  who  returned  that  the 
grantee  of  A*  &•  bad  reftgnedx  and  another  is  in,  by  which  the 

{tlaintiff  had  ffcire  facias  to  execute  the  judgment,  though 
here  be  the  two  avoidances  ;  for  he  jhall  recover  upon  the  firfl 
avoidance,  and  the  a&  of  the  defendant  Jhall  not  prejudice  the 
plaintiff;  for  then  by  covin  the  grant  never  fhoujd  take  effccSfc  ; 
per  Prowike  Ch.  J.  Br.  Scire  Facias,  t>l.  lii.  cites  21  H« 
7.  8. 

8. '  Kfimple  mpn  drawn  i$  make  hofes,  and  to  enter  into  bonds 
was  relieved^  Toth.  268.  tites  Cudaington  v.  Hutton,  in 
8  Jac.  fol.  905. 

9.  A  man  relieved  againft.  his  own  deed,  the  fame  being  gotten 
by  threats  and  pra&ice,  though  the  fame  be  vifted  in  an  infant, 
and  the  purchafor  to  become  bound  in  recognisance  1 9 ,  aflure 
it  when  &c,  Toth.  368.  cites  Manerfght  v.  Roberts,  ia 
Jac% 

.    .  10.  The 
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10.  The  plaintiff  relieved  again/f  bis.  owntekafe,  being  an 

i'gnorant  perfon.   Toth.  268.  cites  Sumner  v.  Tilling.  12  Jac, 
1.  A.  fo.  49.  "  ~   ,        '     " 

11.  Judgment  was  Jja4  iif  4  ,/fi\  A.  ogainfi  the  wife  upon  a 

former  judgment,  and  after  two  nihils  returned  a  motion  w^s 

made  to  quafh  it,  becaufe  before  the  feu  fa.  brought,  /be  was 

married,  and  this  writ  was  brought  again/I  her  as  file,  by  the 

contrivance  of  the  hujhand  and  the  plaintiffs  to  opprefs  her  and 

hj  her  iii  piifpn  \  and  it  was  ftxewq*  that  the  plaintiff  knew 

chat  flie  was  married,  and  that  foe  could  have  no  relief  either 

f>y  the  writ  of  error  or  audita  querela,  becaufe  the  hufband 

would  releafe  it.     The.  Court  faid,  they  might  fit  afide  the 

Judgment  for  tfyis  mifdemeanor  of  the  plaintiff.     Vent.  208* 

-faiclu  24  Car.  2V  B.  R,  the  Lady  Pretty  man's  Cafe. 

(D)     Pleading* 

|f  JpNTRT  *»  the  foft  j  the  termor  for  years  by  the  Statute 
•"  of  Gloucefter  prayed  to  be  received  by  default  of  the 
poucbee,  and  faid,  that  the  recovery  was  by  covin  between  the  de- 
mandant  and  the  tenant  who  leafed  to  bim  &c.  to  make  him  lofi 
bis  term,  and  traverfed  the  diffiifm  J  and  per  Pollard  and  Fitz-  [  4,78  1 
jierbert  J.  clearly,  the  cqvin  is  not  material  without  traverf-  ** 

jng  the  point  of  fhq  writ  •  and  therefore  the  covin  alledged, 
and  the  traverfe  of  the  diffeifin  is  not  double;  quod  nota  ;  for 
pe  is  compelled  of  neceifity  to  (peak  of  both,  and  therefore 
it  is  not  double ;  quod  nota.  Br.  Double,  pi.  55.  cites  14, 
H.  8.  4. 

2.  Covin  is  not  traverfable  by  plea,  but  only  in  evidence  if 
the  bar,  \Vincti.  90.  Trin.  22  Jac.  C.  B.  Adams  v.  Ward. 

|or  more  of  Covin  in  General,  See  jfjjtf  (E.  b.  3)  (I.  b.  4) 
^ranb«  foment*  Kemitttn  And  other  Proper  Titles. 
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(A)    Confidered;  How;  And  in  what  Cafe* 

favoured  or  not. 

I*  rpHE  fees  to  counsellors  are  not  in  nature  of  wages  f  orpay> 
X  *r  t^rt  which  we  call  falaryf  or  bire%  which  ars 
duties  certain,  and  grow  due  by  contra&  for  labour  or  fer- 
vice,  but  what  is  give*  hem  is  honorarium,  ***  nurceSj  being  a 
gift  which  gives  honour  as  well  to  the  taker  as  the  giver; 
.  jior  is  it  certain  or  contracted ;  for  no  price  or  rate  can  be 
fet  upon  counfel  which  is  invaluable  and  ineftimable,  fo  as 
it  is  more  or  lefs  according  to  the  circumftances,  namely* 
the  ability  of  the  client,  the  worthinefs  of  the  counfellor,  the 
weightiaefs  of  the  caufe,  and  the  cuftom  of  the  country,  k 
is  a  gift  of  fuch  a  nature,  that  the  able  client  may  not  neglect 
to  give  it,  without  ingratitude,  for  it  is  but  a  gratuity,  or 
token  of  thankfulnefs ;  yet  the  worthy  counfellor  may  not  de- 
mand it  without  doing  wrong  to  his  reputation,  according  to  that 
moral  rule,  Multa  honefta  accipi  poffunt  que  tam?n  pen  non 
poflunt.     Pief.  to  Dav.  Rep.  22,  23. 

2.    5  Eliz.  cap.  14.  f 15.  Counfei%r  ntf  funljhable  for  plead- 
ings or  /hewugafalje  deed  in  evidence^  to  the  forging  whereof  ba 
was  not  party  nor  privy* 
jbiJ.dtcs        3.  The  counfel  of  the  pasty's  c^ufe  not  to  be  examined  jq 
6  c«r.        the  fame  caufe.    Toth.  no.  cites  u  Eliz.  Lee  v.  Mark- 

x  nimble*      i,«.^« 

thorp  v.      "arm. 

Thimble-        4.  The  ecu* felloes  clerb  not  to  be  examined  in  the  caufe* 

tkorp,s.  P.  Toth.  i  |o.  cites  13  h  14  Eliz.  fo.  03.  Breame  v.  Breame. 

5.  Daniel  Hill  having  put  in  for  his  client  a  long  insufficient 
demurrer  to  a  bill  exhibited  againft  his  client,  in  which  fup- 
pofed  demurrer  were  many  matters  of  fad,  and  other  things 
frivolous  and  vain,  the  Lord  Chancellor  Egerton  awarded  5I, 
cofts  againft  the  party,  and  ordered  that  neither  billy  anfwer% 
f  479  ]  demurrer,  nor  any  other  plea,  fhould  from  thenceforth  be  re- 
ceived under  the  hand  of  the  faid  HiU%    Cary's  Rep.  38*  cites 
27  April.  I  Jac.  HilFs  Cafe, 
if  icoun-       6.  A  counfellor  in  law  retained,  has  a  privilege  to  inforce 
%{$gl2*s    an7  ^"S*  which  is  informed  him  by  his  client,  and  to  give 
words  a-      it  in  evidence,  it  being  pertinent  to  the  matter  in  queftion* 
faivfi  (mii%  and  not  to  examine  whether  it  be  true  or  falfe;  but  it  is  at 

Aucitenf  ****  **"'  ^  *lim  l^at  'n^orni$  him ;  for  a  counfellor  is  at  his 
iai/r'zn  peril  to  give Sn  evidence  that  which  his  client  informs  him* 
aAion  lie*    being  pertinent  to  the  matter  in  queftion*  otherwife  adioi* 

upon 


4» 

Upon  the  c*&  lies  Igainft  h?hi  hy  his  client.  Per  Popham  «*  anm** 
Ch.  J.  and  judgment  accordingly.  Cro*  J.$o*  pi.  18.  Mich*  a™!^ 
3  Jac.  B.  R.  Brook  v.  Moumague.  «  jf  hi, 

7.  But  matter  not  perfHent  tp  the  efnrw  thdtmattor  in  quef-  duty  to 
tion,  he  need  not  to  deliver ;  for  he  Is  to  difcern  in  Iris  dif   J^*^ 
cretion  what  he  is  to  deliver,  and  what  not ;  and  although  it  (hail  be 
it  be  falfe,  he  is  excufable,  being  pertinent  to  the  matter,  intended  to 
Cro.  J;  go.  pi.  18.  Mich.  3  Jac,  B.  R.  in  Cafe  of  Brook  v.  £c£j£n 
Mountague.  to  his  di- 

8.  But  if  'he  fives  iritvidmte  any  thing  net  nrnterial  U  the  em'sinitrue* 
iffne  which  isfcandahms;  he  ought  to  aver  it  to  be  true,  other-  Givicw. 
wife  he  is  punifhable;  for  itlhall  be  intended  as  fpoken  malt-  sty  46« 
cioufly  'and  without  caufe ;  which  is  a  good  ground  for  an  Mich.  1655. 
a«ion.  Cro.  J.  9.  pi.  18.  Midu  3  jac.  B.  R.  in  Cafe  of  ££2££ 
Brook  r.  Mountague.  '  The  ad* 

$•  $9  if  a  tourifeH  or  *  **j**t  Hatter  again  ft  a  wetnefi  which  «<*  of  that 
hjhndttou%\  if  there'be  carafe  to  di&redit  his  teAtmony,  and  £J£,£d    • 
it  be  pertinent  to  the  matter  in  queftion ;  it  is  iuftifiabfe  whag  man  BUhbp 
1   he  delivers  by  iitfdftntaflon,  although  it  be  folie.    Gvo.  J.  191.  Sajsoerfbo, 
pi.  18.  Mfeh.  3  jac.  B.  R.  m  Gife  of  Brook  y.  Moun*  j£j£rm. 
tague.  ~  Counfcltort 

inhUaflifi*. 


rn,  a 

and  not'to'feek  t>repoflefoQfly  toVm  the  mmieof  a  good  lawyer,  by  wrefting'tnd  perverting 
good  law* ;  or  toe  opinion  of  the  beft  counfellor,  by  giving  the  worn  and  the  Jhrcwdcftcouniel  ; 
and  not  to  ttnmt  it,  as  ftotatforatdid,  the  glory  of  hu  profeifion,  by  fubtiluyofwit,  aadvolu* 
bility  of  tongue  to  make  the  worfe  caufe  the  betters  bat  Bite  a  good -ran,  at  well  as  a  good 
orator,  to  ufo  the  power  of  hit  tonjBBe  to  flume  wit  and  impudence,  and  protect  innoceney,  to 
crttlhoppreflbraaod  fuccdurthe  affiled,  to  atfomcc  justice  and  equity,  and  to  help  them  to  right 
that  fuffer  wrong,  and  to  let  it  be  at  a  ruled  ca(c  to  Kim  in  all  hit  pleadings,  not  to  fpcakin  aof 
caufe  to  wreft' Judgment. 

TO.  Counfel  may  take  fees  of  his  client,  but  he  may  not 

lay  tut  money  for  him,  and  if  be?  does*  Hobart  Cb.  J.  doubted 
"*hat  remedy  he  rnight  have.  Winch.  5^  Mich*  ao  Jac. 
C B.  Gage  v.  Johnfon. 

1 1.  Counfellor  brought  a  bill fer  feet 9  Anc  te  him  from  the 

defendant  being  a  follititor,  and  was  to  account  with  hiin  at 
'the  end  of  every  ferm  j  the  defendant  demurs.  Demurrer 
f;was  allowed' and  the  bill  drftwlfled.  Chan.  Rep.  38*  45  Car.  1. 
"Moor  v.  Row. 

1  a.  A  lawyer  who  was  of  counfel  may  ■  b*eMmined  up  en 
'  oath  At  a  witnefi  U  the  Matter  ofagreemontf  net  te+tbe validity  of 
'an  affurame%  or  tv  matter  ef  temnfeL  'Man 831  pL  136m  Faifcn* 

17  Car.  Anon. 

1 3.  If  a  coun feller  fays  to  his  client  that  fetch  4  central  isfmeny, 
and  the  client  fay*  he  will  make  it,  fimonr  or  not  fimooy ; 
and  thereupon  the  counfellor  makes  this  utnonical  contrary 
it  is  no  offence  in  him.  Per  Reeve  J.  Mar.  83.  in  ph  136. 
Pafch.  17  Car.  Anon. 

14.  A  counfel  was  examined  as  a  witnefs  to  prove  the  dcettb 
4  $J  '*  Perfon>  7**  he  is  not  bound  to  arrfwtx  to  «other  things 

which 


Which  miy  difclofe  thejierets  of  bis.  client's  canfe.    fer  ftoli 
Ch;  J.  Sti.  44.9;  Pafch.  1655.  Waldron  y.  Ward. 

15.  Cofts  were  taxed  for  fcandal  in  *  bill  in chancery  at  look 
but  thbugh  the  fcandal  toas  very  great,  yet  my  Ld.  Chan; 
ahd  the  Judges  rfeduced  it  to  50 1.  and  the  counfel,  whofe 
hafid  was  fet  to  it,  to.  pay  the  defendant  jl.  Jh6re.     Chan; 
Rep.  194.  i  2  Car.  2.  Etnerfoni  v.  Dallifon; 
L  4*&  J      16;  Bill  hy  executors  of  a  counfellor  for  afum  ingrpfsfor 
advice  and  pains  of  their  teftator  in  feveral  caufes,  whereinl 
defendant  was  concerned*  defendant  demurred  bfceafafe  if  he 
fhould  dnfwer  the  bill  it  would  draw  him  under  a  penal  lawj 
it  being  againft  the  conrfe  of  all  courts  of  juftice,  fop  any 
tounfellor  at   law  to  make  fuch  contraft  as  in   the  bill  ii 
fuggeftfcd  for  hiiftes  in  a grofsjum to  be  paid  upon  the  event 
of  any  caufe;    Therefore  this  is  a  bill  of  fuch  a  nature  a* 
6ught  hot  to  have  any  countenance  in  a  court  of  equity;  de- 
,  murrer  allowed.    Fim  Rj  75;  Hilli  as  Cat.  2;  renrice  V. 
Parker;  # 

htitki         jf.  What  d  counfellor  kntntos  $nfy  as  counfellor,  and  undef 
+££!ri±  *  toritraft  of  filence,  h6  ihall  Mot  be  put  to  anfwer.    Chan; 
edonany     Cafes.  277.  Trin.  28  Car.  2.  Bulftrode  v.  JLechmort. 
matter  ia         i8i  Contra,  where  it  is  to  difcover  a  fettlement  in  trujl 
tlTtf*    f*r  to««*'  °f  M*'*    *  £&»>•  R»  29-  Shalmef  *;  Trefliam; 

counfei 


Vest.  197.  Fifth;  s4&r.  2.  B.  R 


I9.  The  bill  Wis  to  dlfcoVer  an  artcieni  hill  of  entail;  fuppofed 
to  be  in  the  defendant's  hands %  and  thai  he  bad  perufed  it%  and 
that  in  difcour/e  be  bad  acknowledged  fuch  deed  and  other  like 
thafgefc  The  defendant  fays  by  plea  that  he  was  a  coftftfellot 
with  A.  B.  That  on  a  reference  between  the  parties,  it  wai 
agreed  that  nothing  that  poffied  then  fhould  be  made  ufi  of  on  either 
fide,  or  be  difclofed.  Chan.  Cafes.  277.  Trin.  28  Car.  2.  BuU 
&tddt  v.  Lechmore. 

2d.  A  couhfel  may  be  a  witnefs  if  he  voluntarily  agreed  td 
depofe  the  truth,  but  he  is  not  compellable  fo  to  00  (though 
it  has  b£eh  held  otherwife  formerly  ) ;  by  th^ee  Judges  contra 
Holt  refolved.  Cumb.467,  468*  Hill.  10  W,  3.  B;R.  Mat* 
thfcws  v.  Templej 

21.  In  the  cafe  where  Mr.  M..ufortoerly  ah  attorney  of  the 
Court  (noiv  counfellor  at  l*ia)9  was  accufid  of  foul  practices  in 
his  profeffion  ;  the  Court  (aid,  though  be  be  now  it  counfel9  yet 
pefhaps  that  will  not  dijebdrge  him  (torn  being  an  attorney  ftill ; 
and  then  we  may  get  his  demands  taxed  as  fufch;  And  doe* 
any  body  think,  but  that  a  counfellor  at  law  is  a  kind  of  2 
minifter  of  juftice,  and  right,  and.  as  fuch,  punifhable  for 
mifbehaviour  in  his  profeffion  ?  ^nd  Holt  Ch.  J.  faid  to  him^ 
wiM  you  have  the  point  tried  whether  a  counfellor  at  law 
may  commit  an  extortion  i  6  Mod.  137.  Pafch.  3  Ann.  B. 
K*  Auon* 

22.  Ortor 


42.  One  Mr.  Dean,  who  was  a  barrifter  at  taw,  taVing 
made  a  bill  as  afollicitory  a  motion  was  made  to  tax  it,  which 
toas  granted,  but  the  Court  faid  that  if  he  infifted  upon  having 
his  bill  paid,  they  would  hereafter  treat  him  as  a  follicitor  j 
.  and  Mr.  Juftice  T.  Powys  faid,  that  fo  it  was  ruled  in  Chan- 
cery by  my  Lord  Chancellor  Harcourt,  in  the  Cafe  of  ond 
Mr.  AIfton,;and  if  gentlemen  toould  not  take  f us  after  tig  ufual 
manner y  they  ought  ntt  tt  recover  them  by  any  a&ion  at  law.  Hill. 
»2  Ann*  B,  R. 

•  23.  Notwithftanding  counfellors  are  not  officers  of  any 
Court,  nor  inverted  with  any  judicial  office,  but  barely  prac* 
tife  as  counfellors ;  yet  inasmuch,  as  they  have  a  fpeciai  pri- 
vilege to  pra&ife  the  law,  and  their  mifbehaviour  tends  to 
bring  a  difgrace  upon  the  law  itfelf ;  it  feems  clear  that  they 
are  punijhable  for  any  foul  praclice  as  other  minifters  of  juftice 
are.  a  Hawk.  PI.  C.  151.  Cap.  22.  f,  30. 

24.  It  is  certain,  that  no  counfellor  or  attorney  can  juftify 
the  ufing  any  deceitful  praclia,  in  maintenance  of  a  clients  caufef 
find  that  they  are  liable  to  be  feverely  puntfhed,  for  fell  mif- 
demeanors  of  this  kind,  not  only  by  the  common  law,  but 
alfo  by  ftatute;  for  it  it  ena&ed  by  IVeftm.  1.  gap.  28*  That 
if  any  ferjeant,  pleader,  or  other,  do  any  manner  of  difceit  [  48 1  ] 
or  collufion  in  the  King's  Court  or  confent  unto  it,  in  dif- 
ceit of  the  Court,  or  to  beguile  the  Court  or  the  party,  and 
thereof  be  attainted,  he  (hail  be  imprifoned  for  a  year  and  a 
day,  and  from  thenceforth  fliall  not  be  heard  to  plead  in  that 
'  Court  for  any  man.  And  if  he  be  no  pleader,  he  ihall  be 
imprifoned  in  like  manner  by  the  fpace  of  a  year  and  a  day, 
at  the  leaft.  And  if  the  trefpafs  require  greater  punifliment, 
it  fhall  be  at  the  king's  pleafure.  In  the  conftru&ion  of  this 
ftatute  the  following  points  have  been  holden :  ift,  That 
counfellors  &c.  who  are  not  fworn,  are  as  much  within  tha 
meaning  of  it  as  ferjeants  &c.  who  are  fworn*  adly,  That 
all  fraud  and  folfehood  tending  to  impofe  upon  or  abufe  tha 
juftice  of  the  king's  courts,  are  within  the  purview  of  it*  Hawk* 
PI.  C.  254.  cap.  83.  f.  28,  29,  30, 

For  more  of  Counfellor  in  General*  See  other  Proper 

Titles.  ^ 
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(30   Coutttetfat& 

*tnft.Tft.    |.    33  #18.  Tj^NACTS  that  obtaining  money  by  artyfatfi 

fcP»  that  •  **P*  I#  *  J  *****  &  counUrf€lt  ktters,  and  being  con- 
here  it  is  to  viSJed  thereof  by  tvitnefles  or  cenfejfwn  before  the  Lord  Chancellor f 
beobferved,  .Jqftices  of  AJf\fe%  Juices  tf  the  Pence*  or  by  any  aStlon  in  any 
thU  SSL  ■  &**'  4  &«"<*>  fiall  be  punijbtdfii  difcretita,  the  pains  of  death 
for  this       only  excepted. 

offence,  the 

offender  cannot  be  fined,  hot  corpora!  puniflimeitt  only  InnVted.  ftut  where  T.  waa  in* 

di&ed  upon  this  ftatute,  becaufe  he  by  a  falfc  note  in  the  name  of  t  D.  obtained  into  his  hands  a 
wedge  of  filter  of  aoo  1.  value,,  of  which  he  was  found  guilty,  and  had  judgment  to  ftand  on  the 
pillory,  and  alfo  to  pay  a  fine  to  the  king  of  500 1.  and  to  be  imprifoned  during  the  King's  plea- 
lure  ;  and  to  be  bound  with  furedes  for  hi*  good  behavioor*  Cro.  C.  564.  vL  io<  Mies.  1  j 
Car.  &  JL  Terry's  Cafe.  ' 

2#  An  eftate  that  is  to  be  eUvefied  on  condition  of  payment 
of  100 1.  cannot  be  devefted  by  a  Jham  payment  of  part,  and 
teal  payment  of  part,  bat  there  mvft  be  a  real  payment  of 
the  whole.    Cro«  £.383*  pl«  4*  P*fch*  j/Eliz*  B.  K.  Good- 
ale  v.  Wiatt* 
2*?i'*2u      2*  Acjothier  of  G.  made  cloths  which  were. dearer  and 
brought  by  more  vendible  than  the  cloths  of  any  other,  and  he  put  a 
the  vendee,  fpecjalmark  upon  them;  another  clothier  counterfeits  the  faid 
cited  s" c*  mark  and  put9  it  on  his  cloths  which  were  not  (0  good,  but 
Dodendge    yet  fells  them  as  dear  as  the  other ;  aft  ion  on,  the  cafe  lies 
T.M  brought  again  ft  him  ;  Doderidge  J*  fays  it  was  adjudged  23  Eliz.  in 

tSe^p^h  ^*  **•  but  fays>  not  w"ether  the  ^ion  by  &r  the  clpthier 
H^    \  *  or  the  vendee,  but  it  feems  to  be  for  the  vendee.    %  Roll* 

Rep.  28.  Trin.  i6Jac. 

If  an  information  lies  for  counterfeiting;  a  letter^  fending 

for  a  perfon  in  another's  name  to  Brentford  to  come  to  him* 

When  no  mifchief  is  done  or  intended  ?.  Court  divided.  2  Show* 

20.  pi.  13*  Mich.  30  Car.  1*  B.  R.  the  King.  v«  Emerton. 

For  more  of  Counterfeits  in  General,  See  other  Proper 

Titles. 
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(A)   -WW  is  or  «ftoijftts  to  a  Countermand; 

Aod  of  what  it  may  be* 

!•  TF  A.  gives  me  ^bV.  **  difp*Jtfbr  bis  fowl  after  bis  death, 
JL  A,  AiftU  nbthave  debt  hor  account,  for  this  amouttti 

to  a  gift  as  it  feetos;  per  Needhann    Br.  Done  &c.  pi.  52. 

rites  8  Ei  4.  J. 

St.  Afrwygtveh  toieftm  in  charity  mzy  be  cotrntermaiided 

till  bfeftowed.    D*  *£.  pK  1 35.  Tito.  £8  H.  8. 

3.  Thert-h  *  drverfity  where  fuch  £^H$madeto  a-ftrangsr  ***£'£* 
to  deliver  over, of  his  mere  Witt  and  pleafure,  as  a  new  Vest's  cited.— 1- 

■gHt  fcc.  pij  vif  *  •cvitftdtrntion  of  former  duty*  or  in  ftfisfac-  Cart.  149. 
•tton  of  *nc*her  flimg;    T>.  49.  pi.  9,  10,  ii.  Pafdn  33  H.  8.  |£  atca 
hi  the  Cafe  of  Lyte  ▼.  Penny.  * 

4.  mmytttitedtoA.  by  B4  adofkrV  ttfkmd  yet  tHI  the  ]^£J* 
delivery  to  C>  the  property  continues  in  A*  And  he  may  cotm-  \,^h  h°\n- 

•termand  it.   *D.  49.  b.  ph  14,  r$.  tended  ia- 

^*f  *  debt  it  n  pot  OjuatoFmandakle';  agreed.  Ar%.  Cto*  jd&ty.^l.  *•  TlilMM  Jac.  B.  K.  Harris 
>.  .  Acvoire. a  HoU.  R.  440.  $.  C. 

5.  Ai  purcbafed  5  ararix  £<r  annum  in  the  name  pfB.  and  CJ 
with  this  truftt  that  A.  might  enjoy  it  during  his  fife,  and  after 
it  fhould  be  to  the  ere&ing  of  afchool  in  the  town  Where  the 

4M  A*  was  torn  and  buried,  as  the  feoffees  declared  in  their 
anfwer;  arid  m  his  life-time,  after  the  purehafe,  he  repealed 
bis  intent  of  converting  the  fame  to  the  ufe  of  the  fchool,  and 
devifed  the  fame  to  J,  S*  which  Juftice  Warburton  prefqntly 
decreed  for  him,  faying  his  will  was  his  -declaration^  But  jya 
"his  words  there  was  but  a  meaning  only  expreffed  (me  contradi- 
cente)  for  if  J.  C  make  a  febfmient  to  the  ufe  over  accord- 
ing to  articles  annexed,  he  cannot  alter  the  feme  by  a  latter 
will,  contra  if  it  be  to  the  ufe  of  his  wfil.  Cary's  Rep,  4Q» 
.41.  cites  19  June,  I  Jac.  Littleton's  Cafe. 

'6.  A.  being  indebted  to  B.  in  lool.  bails  ioo£  to  C.  hfiaj 
2?.  yet  before  payment  A.  may  countermand  it.  "For,  A.  him- 
felf  may  have  paid  it  afterwards.  D.  49.  a.  Marg.  pi.  IC. 
cites  Mich.  4  Jac.  in  Scacc.  Turbeville  v.  Porter. 

7.  If  1  fay  to  you,  build  for  me  fab  a  hyufe  avjlwiflgive  $.  p.  per 
jou  10/.  .and  before  vou  have  provided  materials,  or  have  Dadendge 
been  at  any  charge,  I  will  revoke  my  promife,  and  counter-  |^3£J 
mand  mv  prefent  agreement,  it  is  not. good;  for  meuna  eft  j.  contra  5 

Vol.  vl.  O  o  promittere, 


48aJ 
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but  rSdUgU  PromittercJ  &  non  demittere ;  per  Croke  J.  %  Roll.  R.  39* 
may^con-  *n  ^^  of  Winter  v.  Foweracres.   . 

fidcred  in 

damages.————  So  where  it  was  to  take  a  journey  to  London  and  kelp  to  find  a tutT/,  and  before 
any  thing  provided  for  the  journey  of  the  defendant,  it  was  accorded  and  agreed  betwixt  plaintiff 
and  defendant,  that  plaintiff  (hould  be  discharged  of  his  journey,  and  defendant  of  payment, 
judgment  was  for  the  plaintiff ;  but  it  feems,  if  the  matter  had  been  well  pleaded  it  would 
have  been  adjudged  for  the  defendant.  See  do.  J.  620.  (bis)  pi.  10.  Mich.  18  Jac  B.  R.  Trcf- 
waller  v.  Keyne. 

[  483  ]  8.  But  where  it  is  by  way  of  contra fl  is  is  not  counter- 
mandable.  2  Roll.  R.  39.  Trin.  16  Jac.  B.  R.tper  Doderidge 
and  Crooke  Juftices,  in  Cafe  of  Winter  v.  Foweracres. 

9.  Defendant  promiftd  the  plaintiff,  that  if  plaintiff'  would 
procure  a  feme  imprifoned  to  be  delivered  out9  he  would  repay  him 
all  fuck  monies  as  hejhould  dijburfe  therein.  Defendant  pleaded, 
that  before  the  plaintiff  had  paid  any  money  for  her  delivery* 
and  before  the  plaintiff  had  done  any  thing  relating  to  it,  he 
revoked  his  promife,  and  countermanded  the  plaintiff,  that 
he  (hould  do  nothing  as  to  her  delivery.  Adjudged  by  3 
Juftices  that  he  could  not  countermand  it*  2  Roll*  Rep.  39. 
Trin.  16  Jac,  B.  R.  Winter  v.  Foweracres. 

10.  The  law  refpecls  matters  of  profit  and  intereft  largely f 
but  of  pleafure,  fkill,  eafe,  truft,  authority,. and  limitation, 

Jtriflly ;  and  therefore  thefe  may  he  countermanded,  but  io 
cannot  the  -other.  See  Fin.  8.  b.  Wing.  Max.  376  to  381, 
&c. 
Vent.  18&  II.  A  feme  file  infeoffed  a  man  within  the  view,  and  directed 
J"*001  *•  him  to  enter  without  other  livery*  They  intermarry  before  any 
rcforved'ac-  ent17  ma<k  by  hita,  and  then  he  enters;  adjudged  that  the  entry 
cordingly.  was  good  after  marriage,  and  not  countermanded  by  the  marriage. 
— -Mod^  2  Lev.  34.  Hill.  23  £.24  Car.  «.  B.  R.  Parfons  v.  Pierce. 
Parfoni  t?"  ^ut  ^Z7S>  ^at  perhaps  it  might  be  otherwife  had  flie  married 
Pern*,  s.  C.  a  ftranger. 

iUteait, 

that  the  fern*  warjointe  riant  in  fee  with  another,  and  adjudged  that  the  entry  was  good. 
s  Keb.  87a.  pi.  49.  S.C.  adjornatur.  Ibid.  880.  pi.  57.  S.  C.  adjudged  accordingly. 
jSalk.  165.  Parfoosv.  Pettit,  S.  C.  accordingly. Pollexf.  45.  S.  C.  argued  and  adjudged. 

12.  A  man  gives  a  warrant  of  attorney  to  confefs  a  judg- 
ment, and  dies  before  the  judgment  is  confefled;  this  is  a 
countermand.  Vent.  ?io.  in  a  Nota.  Pafch.  20  Car.  2. 
B.  R.  * 

13.  A.  poffejfed  of  an  office  for  two  lives  executes  a  deed,  ap- 
pointing, that  after  his  death  one  R.  If.  then  111  his  office 
fliould  be  deputy,  and  direcls  fever al  annuities  to  be  paid  out  of 
the  office*  Afterwards  A.  by  afubfequent  deed  made  different  ap~ 
pointments  of  the  profits  of  the  office.  A.  kept  both  deeds  in 
his  own  cuftody  during  his  life;  and  in  fupport  of  the  firft 
deed  it  was  infilled,  that  it  was  an  abfolute  difpofition  of  the 
profits  of  the  office  without  any  power  of  revocation;  and 
ought  to  ftand,  and  that  though  both  deeds  were  all  along  in 
his  cuftody,  yet  fo  (generally)  voluntary  fettlements  are, 
and  yet  the  firft  fhould  prevail/   But  Lord  Chancellor  held, 

that 


that  Xhtfirfl  deed  was  only  an  authority ,  and  therefore  clearly 
countermandable  by  the  fecond,  and  decreed  the  firft  deed 
to  be  delivered  up.  Wms's.  Rep.  tot.  Mich.  1707.  Young 
v.  Cottle. 

14.  Though  a  letter  of  attorney  is  revocable  at  common 
law,  yet  where  it  concerns  payment  of  debts  it  fhall  be  conti- 
nued in  equity.  G.  Equ.  R.  70.  rafch.  9  Ann.  in  Cafe  of 
Hungerford  v.  Hungerford.  . 

For  more  of  Countermand  in  General,  See  gpstTtBgg  (H) 
Potoer*-    And  other  Proper  Titles. 
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(A)     Office  of  the  Court. 
[Or  what  the  Court  may  adjudge  without  being 

found  by  Jury,  pi.  1,2.] 


[ 


W 


whom  the  caufe  depends.     Co.  Lit.  56.  b.]  .  —  s.'p!32u 

milted  as 
to  removing  hay  ricked  by  licence  on  the  land  of  another.  Godb.  a.8a.  pi.  402.  Hill.  17  Jac 

B.  R.  Webb  v.  Paternofter. 9  Roil.  Rep.  143.  152.  S.  C.  &  S.  P.  agreed. Poph.  151. 

S.  C.  <5cS.  P.  refolved.  Palm.  71.  S.  C.  3c  S.  P.  adjudged  that  the  plaintiff  had  convenient 

time 

[2.  What  (hall  be  fard  a  reafonable  *fine9  cuflom,  orfrvice>  *  Refolved 
fhall  be  adjudged  by  the  difcretion  of  the  Juftices  before  whom  J^J^g" 
the  caufe  depends,  upon  the  true  ftate  of  the  cafe  depending  may  be 
before  them;  for  reafonablerrefs  in  thefe  cafes  appertains  to  either  on 
the  conufance  of  the  law,  and  therefore  to  be  decided  by  the  demurrcr 

t    #i-  *"»T-«.^iin  '  or  on  evi- 

JUitlCes.      Co.  Lit.  56.  b.  59.  b.]  dence  to 

the  jury 
upon  confeffioa  or  proof  of  the  annual  value  of  the  land.    4  Rep.  97.  b.  pi.  16.  Mich.  4a  &  43. 

Eliz.  B.  R,  Hubbard  v.  Hammond. S.  C.  cited  by  Hide  J.  Mod.  139.  Where  a  fine 

for  admittance  to  a  copyhold  is  arbitrable  at  the  will  of  the  lord,  and  he  impofes  a  fine,  the  jury 
i*  to  try  whether  ft  be  reafonable  or  not ;  per  Cur.  Cro.  E.  3,5 1.  pi.  3.  Mich.  36  &  37  Eliz.  B.  R. 
Jackman  v.  Hoddefdon.  i      See  tit.  Trial  (F)  pL  $.  and  the  notes  there. 

[3.  If  the  jury  find  a  fptcial  verdicl>  that  A.  mutuo  dedit  Bridgm. 
JCO/.  to  B.for  which  B.  infeoffed  A.  of  certain  lands,  upon  con-  ^^  *" 
dition,  that  if  be  paid  to  him  650/.  at  a  certain  day  three  years  men%  i* 

O  o  2  *f**r$ 
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c.  b.  af-  ift^  a  fioutd  be  tawfulfor  him  to  re-enter,  Snd  (6  tear**  ft  t<f 

B^    m  the  Court,  whether  this  be  ufury  or  not ;  though-  it  appears 

Cro.  J.  508.  here  to  the  Court  that  more  than  iol.  for  a  100  !•  it  referved> 

pi.  ao.  h«iving  regard  to  the  profits  which  the  feoffee  is  to  have  by 

lac!  b/r.  ^e  fe°ffmeftt>  which  are  found  to  a  certain  value,  yet  be- 

m  Cafe  of  caufe  the  jury  hath  not  found  it  to  be  ufury,  the  Court  JbaK 

Roberta  v.  nQf  adjudge  it  to  be  ufury ,  for  there,  ought  to  be  an  u furious 

onCan*ufu-  anc*  corruP  contrad,  of  which  Court  cannot  have  conufance 

rious  con-  without  the  finding  oftthejury.     Mich.  15  Jac.  B.  R.  be- 

trad,  the  twfcen  Web  and  fVorfield  adjudged  in  a  Writ  of  Error  upon  a 

found* the  Judgment  in  Banco,  where  it  was  alfo  adjudged.] 

agreement 

prout  &c.  but  did  not  find  that  corrupte  agreatum  fait.  It  was  objected,  that  it  ought  to  have 
»  been  found  exprefsly  to  make  it  an  offence  within  the  ftatute;  fed  non  allocatur ;  for  there  is  a 
difference  between  an  information,  which  ought  to  be  precifcly  alledged,  and  a  fpecial  verdidt, 
wherein  all  the  ctrcumftances  are  found,  whieh  beuag  apparent  to  the  Court  to  be  uiurknu,  and 
cannot  by  intendment  have  any  other  conftru&ion,  it  fufficeth,  and  here  it  is  apparent  that  the 
money  was  lent  for  intereft,  and  is  more  than  the  ftatute  permit*,  and  therefore  being  ufury  ap- 
parent, the  Court  fhall  judge  it  accordingly,  and  cites  it  as  adjudged  in  Cafe  of  Figgins  v. 
Mirvi n,  that  if  the  corrupt  agreement  be  not  expreffed  in  the  vcrdid,  .and  the  matter  is  appa- 
rent to  the  Court  to  be  ufury,  the  jury  need  not  {he w  that  it  was  corruptly,  for  res  ipfa  loquitur  a 
imt  otherwise  it  is  if  it  be  only  implied,  wherefpv  it  was  adjudged  for  the  plaintiff. 

t  4«s  ] 

*  ^rh"  [4-  So  if  the  jury^find fpecial  matter,  [as]  preemptions  and 

ioRep!j6.  ^cumftances^  that  a  feoffment  was  made  by  frauds  yet  the  Court 
b. — s.c!  cannot  adjudge  it  to  be  fraudulent  without  the  finding  of  the 
cited,  &  jury  that  there  was  fraud,  becaufe  that  was  matter  of  fa£t* 
i^'IET*  and  but  evidence  of  fraud.  Coi  10.  Chancellor  of  Oxford, 
Mich.  21      *  S?.  b.  refolVed.J 

Car.  a. 

B.  R.  Smith  v.  Wheeler.  Mod.  38.  $•  C.  cited,  and  S.  P.  agreed&i  S.  C. Vent. 

j  98.  S.  P.  agreed  in  &  C— — $.  C.  cited  Brid?gm.  1 12.  and  fays,  that  it  was  fo  agreed  in  the 
Cafe  of  Tyrbx.  v.  Littleton,  in  C.  B.  for  the  taking  of  an  ox ;  the  defendant  pleaded  not 
guilty,  and  the.jury  found,  that  Thomas  Tyrer  held  .certain  lands  of  John  LtUleioa  by  rent  andj 
,  heriot,  and  in  the  42  of  £Uz.  did  infroff  John  Tyrer  his  fon  and  heir,  who  made  a  leafe  to  Tno- 
mas  Tyrer  for  forty  years,  if  he'fhould  fo  long  live,  to' the  intent  that  Joyce,  wnom  he  intended 
to  marry,  mould  not  have  her  dower  during  ms  lite.  Thomas-  died  poffeffed  of  the  ox,  and  the 
defendant  took  it  for  a  heriot,  and  they  found  the  Statute  of  fraudulent  Conveyances  &c. 
and  it  was  adjudged,  that  forafmuch  as  the  feoffment  was  not  found,  by.  the  jury  to  be 
fraudulent,  yet  the  Court  could  not  adjudge  it'  to  be  fraudulent,  although  the  jury  had  found 
cireumftahees and  inducements  to  prove  the  fraud.— ^ — ■ — rBrownl.  gfi.  Trier  v,  Littleton,  S»  C. 
held  accordingly,  per  tot.  Cur.  for  the  judges  have  nothing  to  do  with  matter  of  fadt         1  ■ 

A  Brownl.  187.  Trin.  10  Jac.  C.  B.  Tyre  v.  Littleton,  S.  C.  adjudged  for  the  plaintiff  nifi. 

S.  C.  cited  per  Cur.  10  Rep.  56.  a.——  S.  C.  cited  2  Jo.  ga.       *    S.  C.  cited  by  Bridg- 
man.    Bridgm.  112.  Mich.  14  Jac. 

Cro. C. 548.  £5.  If  a  )\xry  finds  %  that  J*  S.  with  bis  ownmoriejy  procured 
s!CC.P&ft"  *  '***  tofathd  uPon  himfelf  and  B.  bis  fon 9  ht\x\%ofthe  age-  of 5 
s!  P.*  agreed  years,  ana\  finds  otber  badges  of  frauds  and  after  'becomes  Asrii- 
by  all  the  rupti  DUt  it  is  not  found  that  this  was  done  by  fVaud,  or  hi 
SJnlrtBerk.  truft  ^n  himfelf,  the  Court  flwU  pot  Infeiid  it  j  ..and  fjieje- 
ley,  and  fore  the  fale  of  foch  lands  not  lawful*.  Trin.  l5~Car.  B.R< 
judgment      between  Crifpe  and  Pratt,  perCbriarfl  agreed  Upon  a  fpecial 

accord!^     verdia#j 

J°»  437i 

438.  pi.  3.  S.  C,  &  S.  P.  by  3  jufticea,  contra  Berkley.-— —Mar.  34.  pL  67.  S.  C  adjudged* 

*  Fraud  fhall  not  be  intended   except  it  be  exprefsly  found.     Cro.  E.  aql,  49a.  pC  1. 

Hill.  35  EUa.  B.  R.  Ridlcr  v.  Punter^    ■  See  tit.  Fjaud  (C)pK  1,  $.  Cruller  in  the  notes 

6.  Where 


*  6.  Where  an  infant  is  plaintiff  in  offife,  the  Court  ex  officio 
§Ught  to  enquire  of  the  circumjiances  at  large  ;  per  Hank,  which 
wa$  not  contradicted.  Br.  Affile,  pi.  59.  cites  12  H.  4.  19, 
20.— —But  fee  contrary  for  the  defendant.  28  Aff.  511 
Ibid. 

7.  In  ojfife,  they  were  at  iffue  upon  two  deeds  pleaded  with 
warranty  1  and  found  for  the  plaintiff*,  and  the  dijfeifm  without 
force  and  arms,  and  fo  fee  that  it  is  the  office  of  the  Court 
to  enquire  of  it,  though  it  be  not  put  in  iffue ;  but  in  trefpafs, 
if  the  iffue  fliould  be  found  for  the  plaintiff,  it  Hull  be  intended 
to  be  with  force  and  arms,  though  it  (hall  not  be  enquired  or 
prefented.     Br.  Affife,  pi.  67.  cites  7  H.  6.  40. 

8.  Upon  a  commiffion  out  of  Chancery  an  inquifiiion  was  p.  intend* 
returned  into  the  Exchequer  upon  the  Statute  of  Fugitives,  j£g0l°dgf 
13  Eliz,  which  found  that  Lord  P.  being  feifed  in  fee  of  divers  conveyed   * 
manors  &c.  covenanted  to  fland  feifed  to  certain  ufes,  with  a  pro-  j"*  land  by 
vifo  that  he  might  revoke  and  make  void  the  fame  upon  the  tender  ™f*fc£* 
of  a  ring  of  $s.  value.     And  it  was  further  found  that  Lord  but  the* 
jr.  always  after,  till  his  fight  beyond  the  fea,  took  the  profits,  bargainees 
and  that  bis  flight  was  without  licence,  and  that  he  did  not  return  wr"c  ^h 
according  to  the  proclamation  made.     But  no  covin  was  exprefslj  deed  till 
found.    The  Barons  at  firft  doubted,  but  afterwards  thought  afterwards, 
that  the  fpecial  matter  found  by  the  jury  was  fufficient  to  in-  £^n  J^ 
form  the  Court  of  covin  apparent,  and  therefore  they  awarded  vifo  to  be 

a  feifure  of  the  land.    Mo.  193.  pi.  343.  Trin.  26  Eliz.  Ldf  void  on 

PagefsCafe.  tender  of 

O  IC$.     GLQ4 

I).  went 
beyond  Tea  with  licence  of  the  king,  but  on  misbehaviour  there,  a  privy  Teal  was  delivered  to 
fcim,  commanding  him  to  return  on  pain  of  forfeiture  of  all  his  lands,  Upon  a  commiflkm  to 
inquire  what  lands  <5cc.  D.  or  any  other  to  his  ufe  had,  the  jury  found  this  fpecial  matter,  but 
found  not  any  fraud  .expreCsly,  whereupon  the  king  exhibited  his  bill  in  the  Exchequer  againft 
the  bargainees  Ac.  who  truly  discovered  all  this  fpecial  matter.  The  Court  decreed  for  the 
fcing.  And  Warneford'sCafe  D.  193.  and  267.  [another  Cafe  J  were  cited,  but  faid,  r  «/:  -1 
that  the  principal  cafe  differs  from  them  in  two  material  circumliances  which  alter  L  49°  J 
the  law  in  the  cafes;  ill.  That  this  is  in  a  Court  of  Equity  by  Englifli  bill,  where  the  judges  are 
to  adjudge  upon  the  fraud  only,  and  there  they  were  in  a  Court  of  Law,  and  the  fraud  was  matter 
of  fact,  which  ought  to  be  exprelsly  found  by  the  jury  as  appears  by  the  books.  adly.  In  that 
cafe  the  jury  found  exprefsly  that  the  conveyance  was  not  by  fraud  to  deceive  the  king  of  his 
w^rdfliip,  but  only  to  deceive  the  creditors  &&  whereas  in  the  principal  cafe  there  is  no  fuch 
negative,  and  therefore  differs  much,  v Lane  49.  4^.  Pafch.  7  Jac.  in  the  Exchequer.  The  King 
y«  the  Eajrl  of  Nottingham,  alias  Dudley's  Caie. 

9.  In  trover  and  converfion  of  plate  and  jewels  &c.  if  the 
defendant  pleads  Not  Guilty,  now  it  i.s  good  evidence  prima 
facie  to  prove  cenverfion  that  the  plaintiff  requefted  the  de- 
fendant to  deliver  them  and  he  refufed,  and  confequently  it 
fhall  be  prefuxned  that  he  has  converted  them  to  his  own  ufe, 
but  yet  this  is  only  «m4ence;  arid  if il be  found  by  fpecial  ver- 
diH  m  fucb  cafe  that  the  plaintiff  requejled  them  of  the  defendant 
and  be  refufed,  this  is  not  fucb  matter  whereupon  the  Court  may 
adjudge  any  converfion ;  per  Coke  Ch.  J.  10  Rep.  36.  b.  57.  a* 
Triu.  1 1  Jac.  Obiter. 

10.  Ltjfee  for  lift  makes  a  leafe  for  years  and  dies  within  the  Br.  Tref- 
term.  If  trefpafs  be  brought  by  the  drft  leflbr  agaiuft  the  P*£-  P1- 
Isflee  for  years,  he  ought  by  his  plea  to  fet  forth  what  day  ,a  i*T\7, 

O  o  3  his 
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Court 


[and  the       his  leflbr  died,  and  at  what  place,  and  where  the  land  lies, 

SfcM<^Cd  *nd  4t  what  daY  hc  left  the  Poffeffion>  and.  fo  leave  [t  to  t]?*  . 
fccmsto  be  difcretion  of  the  Court  whether  he  did  quit  the  poffeffion  in 
mifprintcd]  ^eafonable  time  or  not ;   per  Hide  Ch.  J.     Mod,  139.  Trin. 

,747pL6\'   *5  Car-  2-  cites  22  E.4.  18. 

Hill.  5  Jac. 

B.  R.  Stodden  v.  Harvey  S.  P.  admitted  as  to  the  reafonablenefs  of  the  time  being  tobe  deter* 

mined  bv  the  Court. 

■ 

(B)    Of  what  Things  the  Court  (hall  take  Conu- 

fance  ex  Officio. 

[i.  IN  an  aftion  upon  the  cafe  upon  a  refcous*  if  the  plaintiff 
*  declares,  that  A.  was  indebted  to  him  by  obligation  in  20 /• 
and  that  he  fued  a  writ  again  ft  him  directed  to  the  Jherifi of 
Cornwall  to  take  A.  &c»  and  that  the  Jberiff  thereupon*  I  0&* 
6  Car.  arrejled  him  afud  Launcefton  in  comitatu  Cornubiet*  and 
after  the  defendant  apud  IVeJlmonaJlerium  refcued  him  out  of  tb* 
cujlody  of  the  Jherijf  bringing  him  A*  towards  VVeflminfler  the  f aid 
1  Oil.  6  Car.  upon  Not  Guilty  pleaded,  if  a  verdift  and . 
judgment  be  given  againft  the  plaintiff  [defendant]  and  he 
5»4-  brings  a  writ  of  error,  and  afftgns  it  for  error*  that  (*)  it  was 
impojftble  he  could  be  arretted  at  Launcefton,  and  the  fame 
day  be  refcued  at  Weftminfter,  averring  that  Launcefton  is 
dijtant  from  IVeJlminfter  2CO  miles  at  leaft  \  and  thereupon  in 
nullo  eft  erratum  is  pleaded,  by  which  it  is  acknowledged, 
that  Launcefton  is  fo  many  miles  diftant  from  Weftminfter, 
yet  the  Court  will  not  intend  it  to  be  impcffible  for  him  to  be 
refcued  at  Weftminfter  the  fame  day.  P.  9  Car.  between 
Kendall  and  Kendall*  adjudged  in  Camera  Scaccarii  in  a  Writ 
of  Error  upon  a  Judgment  given  in  Banco  Regis.! 

Cro.  J.  3.  [2.  Every  Court  of  Weftminfter  Ought  to  take  notice  of 

sV'cite?   the  cuftomi  V  other  Courts  ofWeJiminfler.    Co*  2.  Lane..  1 6.  b* 

i'tH.7.15.  2  R.  3.  9.  b.]  . 

4E.  3. 13. 

and  D.  306.  Puttenham's  Cafe.— ——Cro.  J.  68.  in  pi.  5.  Pafch.  3  Jac.  B.  R.  the  S.  P.  per 
Cur.  as  to  the  Court  of  Chancery. S.  P.  by  Brarnpftone  Ch.  J.  Cro.  and  528.  HiU.  14.  Car. 

[o       -1  B.  R.  in  Cafe  of  Mounfon  v.  Bourne.— PI.  C.  320.  b.  321.  a.  S.  P.— —4  Rep. 
^   '     -*  93-  b.  S.  P.  and  cited  6  £,  $.  1.  and  u  E.  4.  1.— Jo.  $17,  418.  pi.  $.  S.  C. 
and  S.  P.  per  Cur. 

But  the  r*    But  otherwife  it  is  of  inferior  courts  f    Co.  2,  Lam  17, 

counties  Pa~   .p     „    A    l  i  J  ' 

the  grand- 

Jejions  of  WaUi  are  not  accounted  fucfc  inferior  Courts,  but  the  Courts  of  Weftminfter  (hall  take 
notice  of  the  proceedings  of  thole  Courts.  Saund.  74.  Pafch,  10  Car.  a.  Arg.  and  admitted  by 
three  juftices,  and  cited  Cro.  C.  179.  pi.  a.  Hill.  5  Car.  B.  R.  Griffith  v.  Jenkins,  whereof  the 
procefs  of  the  grand  fejlions  the  Court  of  B.  R.  took  notice  judicially,  and  fo  Cro.  £.  503.  Mich.  3ft 
Eliz.  [Brouchton  v.  Randal]  this  Court  took  notice  of  the  cuftom  of  Wales,  to  give  judg- 
ment rWl  upon  a  quod  ei  dctorccau— Sid.  331.  pL  13.  S.  P.  per  three  juftices. — The  King's 
Courts  cannot  judicially  take  notice  of  the  privileges  of  the  cinque  ports,  which  extend  only  to 
certain  particular  towns.  2  Inft.  557.  -But  otherwife  it  is  of  a  judgment  given  in  C.  0.  tn  • 
praecipe  of  lands  that  lie  in  any  of  the  county  palatines  of  Chefter,  Lancafter  anc\  Durham,  for 
they  are  exempted  from  the  jurifdiction  of  the  king's  Courts,  and  within  them  are  jura  regalia, 
a#4  plenary  jurifdi&on,  and  fo  )mown  to  the  king's  Courts ;  for  tfxey  take  aotice  of  all  the  coun- 
ties 
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ti«  ia  England,  becanfe  they  be  immediate  to  them  for  dire&ion  of  writs 1  and  therefore  although 
ihe  tenant  doth  admit  the  jurifdi&ion  of  the  Court  in  thofe  cafca,  the  judgment  againft  him  for 
.  any  of  fiich  lauds  is  void.    And  thua  arc  the  doubu  in  ibme  book*  in  thia  and  other  like  cafe* 
folly  refolved. 

J4.  If  a  Itafe  bt  pleaded  to  be  made  by  the  king  under  the  sc.  cited 

Exchequer  feel,  though  this  is  not  good  oy  the  common  law,  per  Cur. 

but  by  the  cuftorri  of  the  Court  of  Exchequer,  yet  it  is  not  S^^£j£ 

neceffary  to  plead  or  aver  the  cuftom  of  a  court;  for  the  a^car.i* 

•  eujloms  andcourfes  of  every  of  the  kings  courts  are  as  a  law,  and  *■  ft-- — 

the  common  law  takes  notice  of  them  without  pleading.  Co.  *yBr,mt* 

2  Lane  16.  b.  adjudged.]  fione  en.  J. 

Cro.  C.  528.  pi.  6.  Hill.  14  Car  B.  R, 

5.  A  man  convifted  in  trefpafs  brought  attaint^  and  it  ap- 
peared to  the  Court  that  he  bad  not  made  fine,  by  which  the 
Court  ex  officio  fent  him  to  prifon.  Br.  Office  del  &c.  pl# 
13.  cites  16  Aff.  4. 

6.  jfj/sfe  was  taken  and  the  Ju  dices  thought  that  there  was 
error  in  the  taking  of  it,  by  which  they  would  not  render  judg- 
ment. Br.  Office  del  Sec.  pi.  23.  cites  1 6.  AfT.  6.  and  fays, 
fee  4  H.  6.  2^.  35  H.  6.  24. 

7.  A  man  indi&ed  of  felony  without  any  counfel  learned 

in  law,  (hewed  charter  of  pardon  difagreeing  from  the  in-        v 
fli&ment  and  from  his  name,  and  xhp  Court  perceiving  that 
tip  king  would  pardon  him  remanded  him  to  ward,  to  pur- 
chafe  a  better  charter  &c.    Br.  Office  del  ice.  pi.  35,  cites  2$ 
Aff.  46. 

8.  Fioar  general  of  the  hijhop  who  has  his  power  in  his  ab- 
fence  is  no  officer  immediate  to  the  Court  of  Bank,  nor  the 
Court  will  not  award  writ  to  the  bifliop  to  him  in  quare  im- 
pedit  before  that  it  be  fo  certified^  per  Thorp,  quaere  who 
fhall  certify  it  and  how.  Br.  Office  &  Off.  pi.  13,  cites  38 
E.  3.  12.  ' 

9.  The  Court  Jhall  not  take  conufance  of  a  peculiar  iuvifdic-  £  *•  bat 
tion.    Br,  Prefentation,  pi.  13.  cites  1 1  H.  4,  7.  wCnd 

to  take  no* 
tice  of  a  county.  Mar.  12$,  in  pi.  104. 

10.  As  itjherijfferves  procefs  in  the  francbife  this  is  good, 
quod  not  a.     Ibid. 

1 1.  In  quare  impedit  if  clear  title  to  the  king  he  eonfejpdby  the 
parties  in  flea  pending  between  them,  we  ought  to  award*  writ  «  Br.  Pre* 
to  the  bifnop  for  the  king,|thpugh  he  be  net  party.     ¥$x  Hank,  W1™  P1- 
and  Hill.    But  Culpeper  contra,  quare.    Br.  Prerogative,  pL  ^  *£!* 
16.  cites  11  H.  4.  17.  $.V 

•  12.  In  affize  the  Court  of  Office  ought  to  make  the  effife  to 
enquire  if  the  dijfeifm  was  with  force  by  reafon  of  the  king's  fine. 
Br*  Office  del  &c.  pi.  11.  cites  1 1  H.  4.  17. 

13.  The  Court  will  not  nor  ought  not  to  arraign  a  felon  of  [   488  ] 
felony  pardoned  by  aft  of  parliament 9  though  the felon  prays  it;  Br.  Charter, 
quod  nota ;  for  every  one  fliall  take  notice  of  the  aft  of  par-  ft^*^    ' 
liunent*    Br.  Corone,  pi.  30.  cites  11H.  41.  fc'c— so 

O  9  4  that 


•4f» 


Br.  Notice,  pi.  i.  cite*  a6  H.  8. 7. 


Coots* 

ran  ought  to  itfefo  it  by  rettoftf  tip  parity* 


14.  It  was  agreed,  that  if  the  party  defendant  will  admit  an 
ill  writ  or  ill  count  or  the  like,  yet  if  the  Court  perceives  it, 
the  Court  fhall  not  fuffer  it,  and  this  feemi  to  be  reafon;  for 
amicus  curia  may  inform  the  Court  of  error.  Br.  Error,  pi. 
49.  cites  uH.  4.  45) 

15.  In  quart  impedit  between  two  parfons,  if  it  appears  ta 
the  Court  that  the  king  has  title  by  mortmain  §r  otherwise,  there 
the  Court  may  ex  officio  award  writ  to  the  bifhop  for  the  king, 
who  is  no  party  to  the  fuit ;  per  Hill  and  Hank.  Brooke 
fays  quaere  legem  inde.   Br.  Office  del  &c,  pi.  20.  cites  11  H. 

Br.  Faux,         1 6..  It  was  fajd  that  the  Court  ex  officio  is  bound  to  abate 

co^Ste*  t*ie  *".*'  ^ lt  VW1*  to  tl)€m  h  a  thini  *Pt*rint  in  tbi  w"* 

s.  c.  ud  *****  %\  li  not  £0ffd>  as  f°r  frlfe  Latin,  or  for  want  of  form, 

fcyt  a  notwithftanding  that  the  demandant  made  default,  and  the 

%*?&***  matter  was  inafmuch  as  it  was  Rex  Hibernia,  where'  it 

curi^may  A*ould  be  Qominus  Hiben*ia%   Br,  Brief,  pi.  2io.  cifes  ^Hl 

(hew  it,         6.  1 6. 

buteffoigner 

cannot  plead  it  bitf  fhall  (hew  it. 

Erwpu'o        ,7#  ^he  Court  ex  officio  ought  to  reverfe  the  judgment  if 
atea  11  H."  '*#  f"  ?r9r>  though  it  be  not  ajfigned  by  the  party.     Br.  Error* 
4* 5«-  65-     pl«  9*  cites  9.H,  6.. 46.  per  Cheyney. 

qa.  Per         _  '       ' 

fiul.  and  that  a  Granger  taay  inform  the  Court  of  Error. 

» 

18.  Shtalt  jus  was.  returned  and  the  jurors  were  demanded 
*        and  appeared^  and  the  Court  of  Office  made  proclamation  if  any 

would  inform  the  ting  or  his  ferje ants  &c,  and  none  came%  by 
which  the  Juftices  demanded  two  of  the  jurors  to  try  the  polls  y 
*  and  the  Juftices  (aid  that  they  Jhjould  enquire  if  this  juror >  who 
was  demanded^  bad  any  Jhing  within  the  hundred,  or  if  be  b* 
Within  the  dijlrefs  of  the  abbot)  or  if  he  be  favourable,  and  fo  it 
Was  done  of  another  who  were  found  indifferent  &c.  by 
which  the  Court  difcharged  the  firft  two,  and  the  other 
two  tried  the  remainder  of  the  pantol,  and  the  Cptlrt  fajd  to 
them  that  they  Jbould  enquire  ifthofe9  whojball  be  /warn*  hava 
fufficient  frank- tenement  within  the  county,  and  if  they  are  within 
the  diftrefs  of  the  abbot  or  favourable  and  after  full  inqueft  &c.  • 
Were  commanded  to  enquire  of  the  cQllufton>  who  found  no  col- 
lusion, by  which  this  abbot  recovered,  and  Brown  demanded 
the  value  of  the  land  per  ann.  (to  the  intent  the  king  fhould 
have  the  iffues  in  the  mean  time)  who  faid  to  40s.  &c.  Br, 
Office  del  &c.  pi.  28  cites  20  H.  6.  38. 

19.  Note  that  it  was  not  denied,  but  that  where  *a  abbe* 
pr  fuch  like  has  a  peculiar  or  exempt  jurifdi&itm>  or  lord  sf  a 

franchife  has  returna  brevium  or  the  like,  the  Court  will  iw* 
tafce  conufance  thereof,  but  ihall  write  to  \hejh*r'fm  "  *'## 
#*4  °9l  l?s  ty?  other,  c[uod  nota  $  for  the  other  is  not  hi* 

''*•*'  officer 
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•ffictr  tmmitatt  to  the  Court.  Br.  Office  and  Q£  pi.  *.  cites 
35  H*  6.  42. 

2a  y^rjfc  of  an  offset,  and  made  his  title  that  lie  ought  It 
take  fur  tbn  adjournment  of  every  effoign  4^  and  the  Court  found 
by  examination  of  the  clerks  that  be  ought  not  to  have  fo  mucb% 
by  which  they  awarded  that  he  ftiould  not  make  fuch  title; 
for  they  may  have  notice  of  every  fee  there ;  by  which  after-?  [  489  J 
wards  the  plaintiff  amended  his  title.  Br,  Office  del  &c.  plt 
26.  cites  8  E.  4.  22. 

a  1.  In  trefpafs  of  taking  his  beafts,  the  defendant  J raid that 
a  Jiranger  held  of  him  &c.  who  leafed  to  the  plaintiff  &c.  and 
for  the  rant  &c.  he  dijlrained,  the  plaintiff f aid  nothing  in  art  ear, 
and  found  for  him ;  and  by  the  opinion  of  all  the  Juftices  bc~ 
caufe  the  JtatuU  is  in  the  nogativer  fci  licet,  the  lord  fbali  not 
therefore  he  punifhtd  &c.  Now  of  his  confeffion  it  appears 
that  the  defendant  is  lord,  in  which  cafe  this  writ  nor  a&ion. 
.  does  not  lie)  though  the  defendant  has  admitted  it,  yet  the 
Court  Jkall  abate  it  ex  officio ;  for  otberuife  the  defendant  Jbalt 
be  fined,  which  is  contrary  to  tbejlatvtf.  Br.  Office  del  &c.  pL 
29.  cites  to  E.  4. 7, 

22.  In  ward,  the  plaintiff  furmijed  that  the  ancoftor  of  tho 
infant  died  in  his  homage  I  the  defendant  Jbewed  a  gift  in  tail  ta 
the  ance/ior  of  the  infant,  abfoue  hoe  that  he  died  feiftd  in  fee} 
and  it  was  debated  if  he  (hall  traverfe  the  dying  feifed  in  his 
homage  or  not ;  and  at  the  end  of  the  term  the  defendant  would 
have  amended  his  bar,  and  the  Court  would  not  fuffer  it ;  and  * 
Vavifor,  who  was  with  another  defendant,  would  have  changed 
his  paper  [plea],  and  the  Court  would  not  fuffer  it.  Br,  Office 
del  &c.  pi.  30..  cites  2  R.  3. 13. 

23.  Debt  upon  an  obligation,  the  defendant  faid  the  plaintiff  is 
outlawed,  and  prayed  thereof  judgment  for  the  king.  Brian  faid- 
this  cannot  be,  for  the  king  has  not  a&ion  thereof  pending  ; 
but  if  the  king  brings  detinue  of  the  obligation  and  this  matter 
be  confefled,  they  may  give  judgment.  Br.  Prerogative,  pi. 
107.  cites  4  H.  7.  17. 

24.  Of  a  general  pardon  by  a<St  of  parliament,  thejuftices  Br.  Char* 
ought  to  take  notice,  and  to  allow  the  pardon,  though  the  *fn^5  ftr" 
felon  pleads  Not  Guilty,  becaufe  it  is  a  general  aft,  quod  a^i  <£ 
jiota.     Br.  Parliament,  pi.  1.  cites  26  H.  8.  7. 

25.  Though  the  Court  (hall  take  notice  of  the  cujlom  of  Raym.60. 
gavelkind  in  Kent  without  pleading,  yet  of  a  fpecial  cuftom  to  ^"^V 
devife  &c.  or  that  the  lands  are  bolder*  mfocage,  or  that  the  feme  &  p* 
Jhall  have  the  moiety  for  her  dower*  they  ought  hot  to  take  cog- 
nizance without  fpecial  pleading)  they  being  particular  euftonu\ 

but  for  the  cuftom  of  gavelkind  it  f offices  to  fliew  that  it  is 
in  Kent,  and  of  the  nature  of  gavelkind,  without  pleading 
the  cuftom ;  fpr  the  Court  take  notice  what  the  cuftom  of 
gavelkind  is.  Cro.  C.  562.  cites  it  as  agreed  in  C.  B.  per 
tot.  .Cur.  Mich.  41  &  42  Eliz.  in  Cafe  of  Lauader  v. 
Brooks. 

*6.  If 
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26.  If  on  demurrer  on  a  matter  in  law  though  the  parties 
will  join  iflue  on  fome  one  point,  upon  ^  which,  if  it  ftood  m 
alone,  judgment  fhould  be  given  for  the  one  party ;  yet  if 

'upon  the  whole  record  matter  in  law  appears  why  judgment 
fhould  he  given  againft  the  faid  party,  the  Court  muft  judge  ' 
fo ;  for  it  is  the  office  of  the  Court  to  judge  the  law  upon  the 
whole  record^  and  the  confent  of  the  parties  cannot  prejudice 

,  their  opinions,  nor  quit  them  of  their  office  in  that  point. 
And  therefore  though  Montague  in  Cafe  of  Dive  t.  Man* 
ningham,  PI.  C.  69,  a.  {taggers  a  little  in  that  point  upon 
the  book  of  34.  H.  6.  yet  in  the  condufion  he  refolves  that 
the  Court  muft  ex  officio  judge  upon  the  whole  record.  Hob* 
56.  in  Cafe  of  Softer  v.  Jack  fori. 

27.  If  a  judgment  be  given  in  London,  and  this  comes  into 
Bi  R.  we  ought  to  take  notice  of  the  cujlom  of  London^  becaufe 
in  the  Court  there  the  cuftom  need  not  be  alledged,  and  there- 
fore if  we  in  B.  R.  do  not  take  notice  of  it  we  may  reverie 
the  judgment,  where  there  is  not  any  caufe;  but  if  a  cuftom 
be  in  another  place  we  ought  not  to  take  any  notice  thereof, 
without  its  being  alledged ;  per  Doderidge  j.  and  agreed  by 
Coke  Ch.  J.    Roll.  Rep.  106.  pi.  47.  Mich.  12  Jac.  B.  R. 

[  490  ].  28.  The  Court  is  not  bound  to  take  notice  of  the  New  Style* 
but  of  the  old  Englilh  Style  (21  Car.B.  R.),  for  the  Old 
is  that  whereby  all  accounts  in  the  common  law  are  guided, 
and  not  by  the  New,  which  is  foreign,  and  goes  10  days  be* 
fore  the  Englifh  Style  or  account ;  the  old  Style  is  called  the 
Gregorian ;  the  former  was  made  in  the  time  of  Julius  Caefar 
the  Emperor*  the  latter  in  the  time  of  Pope  Gregory  the  13th. 
2  L.  P.  R.  235. 

29.  This  Court  of  B#  R.  is  net  bound  to  take  notice  of  orders 
made,  and  of  things  which  are  done  at  the  affixes,  although  it  be 
by  a  Judge  of  this  Court ;  becaufe  he  a&s  not  there  as  a  Judge 
of  this  Court;  Mich.  24.  Car.  B.  R.  For  the  Judges  of  affizes 
&c.  do  a  &  by  fpecial  cpmmiffions,  and  not  as  Judges  of  the 
common  law  of  any  of  the  courts  of  Weftminfter;  but  the 
manner  is,  upon  an  order  made  at  the  affizes,  to  get  it  drawn  up 
by  the  clerk  of  the  affizes,  and  to  move  the  Court  the  next  term  to 
have  it  made  a  rule  of  court;  and  when  that  is  done  both  partiej 
fliall  be  bound  by  it.    2  L.  P.  R.  238. 

30.  This  Court  is  not  bound,  ex  officio,  to  take  notice  of 
private  orders  made  at  the  council-table  :  by  Rolle  Chief  Juftice, 
For  they  are  matters  but  of  particular  concernment,  and  not 
matters  of  law  or  publick  bufmefs,  whereof,  as  Judges,  they 
are  to  take  notice*    2  L.  P.  R.  240. 

31.  This  Court  is  to  take  notice  of  a  general fiatute,  viz. 
fuch  an  one  as  concerns  the  publick ;  for  that  is  become  a 
general  law  that  every  perfon  is  bound  to  take  notice  of.  But 
not  of  a  particular  fiatute  which  concerns  fome  particular  part 
of  the  kingdom,  or  particular  perfons  only,  in  their  private 
intereft  ;  for  thofe  publick  flatutes  are  proved  by  ihewing  the 
printed  fiatute  book.    But  a  particular  fiatute  muft  be  proved  by 

an 
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an  exemplification  or  copy  examined  by  the  record  itfelf,  and  rauft 
be  fet  forth  particularly  in  all  declarations  and  pleadings. 
But  upon  a  general  aft  the  plaintiff*  may  fay,  that  the  de-    • 

•  fendant  did  fuch  a  thing,  contra  formam  ftatuti  in  hujufmodi 
cafu  edit.  &  provts.    2  L.  P.  R.  241,  24.2. 

32.  Court  will  take  notice  judicially  what  day  of  the  month 
term  begins  y  and  that  the  caufe  of  adion  accrued  after  the  de- 
claration delivered,  which  was  generally  as  of  Eafter  Term, 
and  fuch  declaration  refers  to  the  fir  ft  of  the  term,  if  there    - 

be  no  fpecial  memorandum.     12  Mod-  647.  Hill.  13  W.  3,  ' 

Tbompfon  v.  Southwell. 

33.  It  is  a  privilege  due  to  the  clerks  of  C.  B.  not  to  befued 
in  any  other  court*  except  for  treafon  or  felony  y  than  in  C.  B» 
without  their  content ;  and  per  Holt  Ch.  J.  this  privilege  is 

•  due  to  thepi  of  common  right,  of  which  B.  R.  will  take  m 
notice,  but  that  other  wife  perhaps  it  might  he  of  the  clerks  of 
the  Exchequer.     2  Lord  Raym.  Rep.  869.  Pafch.  2  Ann. 
B.  R,  Ogle  v.  Norclife. 

34.,  B.  R.  will,  upon  a  writ  of  error,  take  judicial  notice 
of  all  private  cujloms  in  private  places  9  for  they  below  are  as 
much  bound  to  proceed  upon  their  cuftoms,  as  the  Judges 
here  are  upon  the  common  law.  Per  Holt  Ch.  J.  1 1  Mod. 
68.  pi,  2.  Hill.  4  Ann.  B.  R.  Anon. 

# 

j[C)    Of  what  things  the  Court  ought  to  take  [  491  ] 
Conufance%  without  Averment  thereof. 

• 

[1.  IF  a  man  be  indi&edy  that  he  killed a  ferjeant  of  London  in      v 

*  the  execution  of  the  king's  procefs,  18th  day  of  November 
between  the  hours  of  $  and  6;  though  in  truth,  this  time  being 
in  November,  \spart  of  the  nighty  yet  the  Court  is  not  bound, 
ex  officio,  to  take  notice  thereof,  no  more  than  in  the  cafe 
of  burglary,  without  thefe  words,  in  node  ejufdem  diei,  or 
no&anter.     Co.  9.  Mackalley  66.  refolved.] 

[2.  In  an  indi&ment  of  burglary,  the  Court  is  not  bound 

Jo  take  notice  that  it  was  dene  in  the  night  (though  the 
ime  a  Hedged  ought  to  be  in  the  night  )y  without  the  words  in 
nofte  ejufdem  diei,  or  no&anter.     Co.  9.  Mackalley  66.  b.] 

[3.  If  upon  a  pleading  it  appears  to  the  Court,  that  a  pro- 
clamation of  a  fine  levied  upon  the  Statute  of  the  4  H.  7.  was 
made  termino  Ttinitatis  7  Junii  &c.  though  thi$  7th  day  of 
.  June  was  dies  Dominicus,  and  fo  not  dies  juridicus,  yet  the 
Court  will  not  take  notice  that  it  was  dies  Dominicus,  without 
an  exprefs  averment  thereof.  D.  2  El.  182.  52.  55.  Fiji  and 
Broket.  Com.  265.  the  fame  Cafe.] 

[4.  If  upon  the  pleading  of  a  fine  it  appears  to  the  Court* 
that  one  of  the  proclamations  was  made  termino  Pafch  a  31  jfunii9 
when  there  is  not,  nor  never  was  fo  many  days  in  this 
month,  the  Court  will  take  notice  of  this  without  any  aver- 

'  mem; 
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meat ;  for  it  is  it&ptffibli.  D,2  Eli;&.  182.  52.  55;  .F#  out 

Brofou  Com.  265.] 
A  manda-  [5.  If  upon  pleading  a  fine  appears  to  the  Court,  that  0** 
t^fl**T^  ^  ^  pwbfAtions  was  made  the  25  J^w*  termino  Pafcb*i 
4  July  '•  wnere  oU  Juni  we*  Mt  of  the  term,  yet  the  Court  fliall  not 
which  was  take  notice  thereof,  without  averment,  as  by  averment,  that 
out  and  the  feaft  [term]  of  Eafter  commenced  the  fame  year  th* 
SSSt  *  M»ii,  &  finivit  ultimo  Maii.  P.  2  El.  182.  52.  Coin. 
taking  no-    $66.  b,  Fijh  and  Broket  averred  there.] 

ficethat 

that  day  was  after  the  end  of  the  term,  quafhed  the  writ;  aud  fays  that  fo  it  was  done  in  the 

cafe  of  a  capias,  by  which  the  marftiall  here  was  freed  of  a  debt.    Sid.  3C4.  pi.  1 1.  Mich.  tS 

Car.  1.  B.  R.  Sterling's  Cafe a  Keb.  91.  pi.  o.  S.  C. Sid.  308.  pi.  18.  the  fame  terns 

in  Cafe  of  Champion  v.  Skipwith,  (he  Court  doubted  if  they  ought  to  take  notice  of  the  day  of 
the  month  of  the  beginning  and  end  of  the  terms  of  Trim  and  Eafcr  which  were  moveable* 

<■■*■-  \  [6.  In  an  a&ion  upon  the  cafe,  if  the  plaintiff  declares,  that 
.  ^*  ^*s\  i*  confideration  of  20  /.  the  defendant  afjumed  to  deliver  to  the 
"  ^  plaintiff  20  cumbos  tritici,  which  he  had  not  delivered;  though 
•  covenant  lt  ls  noi  averr*d  hy  an  Anglice  what  combus  U>  yet  the  Court 
was  to  pay  ought  to  take  notice  thereof,  it  being  the  phrafe  of  the  country 
primage,  0f  Norfolk  ^nd  Suffolk,  and  other  places,  and  there  well 
£u?EdU  known,  (*)  Mich.  1 1  Ja.  B.  R.  between  Cock  and  Thorough^ 
£geexcep-.£**/,  per  Curiam  my  Reports,  11  Ja.] 

tion  was 

taken,  becaufe  the  plaintiff  did  not  expreisly  aver  in  his  declaration  what  the  words  meant ;  be-i 
caufe  they  are  termini  incogniti ;  but  per  Doderidge  and  Jones,  it  is  according  to  the  covenant 
and  good.  Palm.  998.  Patch.  81  Jac.  B.  R.  in  £afe  of  Conftable  v.  Cloberie.— — Words  are  ta 
be  taken  according  to  the  intent  of  the  panic*,  and  this  intention  and  conilru&on  of  words  (hall 
be  taken  according  to  the  vulgar  and  ufual  fenfe,  phrafe,  and  manner  of  fpeech  of  thefe  words* 
and  of  that  place  where  the  words  are  fpoken  as  in  the  Cafe  of  Alga  Maris  and  Mam-fwcm  inftead 

CA.nl  1  offorfworn.  fiulft.  175,  176.  Trin.  q  Jac.  in  Cafe  of  Hcwct  v.  Painter.— As  tct 
▼9  J  aftions  brought  for  fcandalous  words  not  well  known  to  the  judges,  in  what  cafe* 
the  fame  (hall  be  good  without  an  averment  and  where  an  averment  ftiall  help  it.  See  tit.  A&on% 
for  Words  (L.  b.) 

Ifanadion       [7*  In  an  a&jon  upon  the  cafe,  if  the  plaintiff  declares  that 

is  brought  the  defendant  fold  to  hirn  quafdam  carucas  fignqtasy  Anglice  c*r- 

oTflander  ™mh  anil  that  the  defendant  prom i fed  firmam  facere  prae-r 

according'  di&as  caruc^s  fignatas,  Anglice  car- rooms  ;  though  it  i$  not 

^^  t  avirr*d  whgt  is  intended  by  the  word  car -rooms ,  nor  what  i^ 

the'eoun-  %nifies,  yet  the  declaration  is  good;  for  it  is  a  pbrafe  in  Lon± 

try  where  don  well  known,  of  which  the  Court  ought  to  take  notice^ 

they  are  this  being  a  pbrafe  of  the  country.    Tr.  21  Ja,  B.  R.  Rot. 

though  the  H*6.  entered.    By  car-rooms  is  intended  a  mark  which  the 

Court  does  Lord  Mayor  puts  upon  a  cart.] 

not  know 

what  they  fignify ,  yet  an  a&on  lies  without  an  averment  of  their  (tgnifieation.  For  the  judges, 
themfelvcs  ought  to  take  notice  of  £ng}im  words  fpoke  in  any  country.-  Roll.  UL-AAinnt Sam 
Words  (L.  b.)  pi.  1.  cites  it  as  adjudged  Mich,  a  4  Jac. 

Br.  Error  [8«  In  a  writ  of  error  upon  a  judgment  in  an  inferior 
pi.  134*  court,  if  sin  error  be  afligned,  that  the  record  is  quod  qupfam 
^Ji  if  it  c*Tt(l  tentafuit  die  Mercurji,  viz.  3  Jtfartii  "&c.  where  Mm- 
be  curia       4a)  W»  the  third  day  and  not  Weduefday,  this  is  error,  of 

which 
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%fcich  the  Court  is  to  take  notice.     1  H»  7.  ia,  b.  ad-  teou/Ke 
judged-]  £<££•>& 

'    .  .  "  Andre«,aacL 

the  feaft  was  the  Friday  this  year,  it  is  error  for  which  the  judgment  was  reverted.  Ibid.— '— 

50  where  error  was  afiignea  that  the  judgment  was  given  at  a  Court  held  at  Lynn,  16  February, 
16  Elu?  and  this  day  was  Sunday,  and  fo  found  by  examination  of  the  almanacks  of  that  year,  it 
, was  ruled  fufficient  mnd  that  a  trial  per  pats  was  not  neceflary,  though  it  was  error  in  facto,  and 

the  judgment  was  reverfed.     Cro.  £.227.  pi.  12.  Pafch.  33  Eliz.  B.  R.  Page  v.  Faucet. 1- 

Xc  243.  pi.  398.  S.  C.  accordingly,  though  the  error  wis  afligned  at  the  bar  only;  and  cafe* 
were  cited  that  the  juftices  might  judicially  take  notice  of  almanacks,  and  be  informed  by 
them. 

[9.  In  a  writ  of  error  upon  an  indictment  oftrefpafs,x  (up-  Br\?ri"oV', 
poling  the  trefpafs  to  be  done  dig  Jovis  prox*  poft  diem  Pente-  s!a^Br. 
coftes,  if  it  be  affigned  for  error  that  dies  Pentecojlts  is  every  jod^jpl.a'74 
day  of  the  week,  fo  that  it  is  uncertain  whether  he  intends  <***  *•/ Jp- 
diem  Jovis  in  the  fame  week,  or  next  week,  yet  the  Court  Erior 
ought  to  take  conufance  of  the  feaft,  fcilicet,  that  Pentfceofte  «pi.  ty'.citet 
digitur  *  Pente,  quod  eft  quinque,  &  Cofte,  quod  eft  decern,  &<C. 
&  hoc  eft  quinquies  decern  dies  poft  Pafcham,  and'  this  day 
is  dies  Dominicus,  the  firft  day  of  Pentecoft,  and  fo  over- 
ruled the  error  without  more  proof.     7  H.  6.  39.  adjudged. 
Com.  122.  b.] 

[fo.  In  account,  if  the  plaintiff  declares,  that  \!ttt  defendant  And  tfie 
Was  his  bailiff  &c.  in  fuch  a  day  in  fuch  a  year  &c.  //'//  the  defendant 
Feaji  \f  St.  Michael  &c.  though  in  the  declaration  it  is  not  SJ^JJa  - 
St.  Michael  the  Archangel,  or  St.  Michael  in  Monte  Tumba,  cLr  not-** 

Jet  the  Court  Jkall  intend  it  to  be  St.  Michael  the  Archangel,  withftand- 
ecaufe  this  is  the  mojt  famous  St.  Michael,  and  therefore  the  |°*  Jjj* **" 
declariitionis  certain  enough.     20  H.  6.  23.  adjudged.]  S?CoVi*nt> 

51  C.  i'  Fitth.  Count,*  pi.  31.  cites  S.G  '  ^  Br.  Exposition,  pi.  10.  cites  S.€.  and 
tf-h*  was  his  bailiff  or  receiver  till  the  feaft  bT  another  St.  Michael,  the  defendant  tnigntrpletd  it. 
*            ■  Br.  Joura,  pi.  5.  cites  S.  C 


[II.  But  If  he  had  declared  from  fuch  a  day  &c.  ////  the  Feafi  Br.  J< 
of  the  Blejfed  Virgin  Mary,  this  had  not  been  good,  becaufe  it  P1-  $• 
is  uncertain  what  feaft  he  intends,  there  being  two,  20  H.  6.  5  p^* 


our, 
cites 


23,  per  Newton.]  iitzh. 

Count,  pi.  31.  cites  S.  C.  ft  S.  P. 

;•  r  .        r  r  ,  *r  .  C     4»3     1 

[12.  In  a  writ  of  error  to  reverfe  an  outlawry,  if  it  appears  Fitzh, 

that  the  exigent  was  returnable  at  the  utas  of  the  Holy  Trinity*  %«>r,   ^ 

and  that  the  fifth  county  was  held  the  iithofjuly,  though  in  ^ffg^? 

truth  the  utas  of  Trinity  was  the  lOtb  of*fuly,  and  fo  the  return  s.  P.  rand 

of  the  Writ  before  the  fifth  county  was  held,  yet  the  Court  *?u  ten* 

ftall  net  take  corcufatide  thereof  without  avertnent.  2 1  H.  6.  /!^£*ted 

13.  an  AVertheht  thfe're  made.]  \3U) 

Br.  Procefis 

pi.  176.  cites  31  H.€.  ^3.-^ ^r.  Jonrs,  p!.  84.  cites  31  H.  6.  6.  [but  it  fliould  be  (13) 

there  being  no  fol.  6.  in  Ichher  of  the  editions  of  that  year,  but  the  fol.  runs  on  from  30  U.  0.  to 
3.H.6.] 

fi3«  If  a  man  pleads  a  thing  to  be  done  at  fuch  a  feaft,  or  Rfcfa- 
hf  ore  fab  a  ftajl,  this  is  well  enough  without  averment  of  SjJ^dtti 

the 
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s.  c.  but     the  month  when  the  feaft  was.    I  c  H.  7. 2.  b.  admitted  20  H. 

S.  P.  docs      ,  -1  j  /   . 

not  exactly    °'  Z3*J 

appear.— fir.  Count,  pi.  13.  cites  S.  C.  butS.  P.  does  not  fully  appear. 

Cro.C.  [14.  If  in  trefpafs  the  defendant  juflifiesfor  an  amercement 

*7o>  pl-  *3-  /«  tbejherijps  turnfwhicb  by  the  Statute  of  the  31  E.  3.  [cap, 

iudsel.~  '5' J  u  i0  ^  ^'^  %nfra  menfem  PGft  feftum  Pafcba  &  Michaelisj 
jo.  goo.  and  the  defendant  fays  the  plaintiff  was  amerced  at  a  court 
PI.3.S.C.  held  the  \%th  of  April  infra  menfem  Pafcba^  and  does  not  fay 
Cur.Pthe  tnfra  menfem  poll  fejlum  Pafcha,  and  therefore  adjudged  not 
Courtis  to  be  a  good  plea;  for  that  though  it  appears  by  the  alma- 
not  bound    nacks  that  the  i8th*of  April  was  infra  menfem  after  the  Feaft 

■ticeofn0"  of  Eafter,  yet  the  Court  is  not  bound  to  take  notice  thereof 
j~  „*_  ~i  without  an  averment  thereof,  nor  to  infpedt  an  almanack  for 
•  FoL  5«6.  it ;  but  (*)  it  was  faid  by  Juftice  Jones,  that  they  are  bound 

.  t-  «r    ■<   to  take  notice  of  immoveable  feafts,  and  not  of  moveable  feafts, 

bm^nt1Cof  as  this  5s"  Mich*  8  Car-  B-  R-  between  Griffin  and  Bedle  ad- 
immovcabie  judged  upon  Demurrer.  Intratur  Hill.  5  Rot.  43*] 

fcafls;  and 

judgment  for  the  plainti& 

• 

3  Lt.  93.  *5«  If  *  woman  brings  an  appeal  upon  the  death  of  her  brother 9 

mpl.  133.  and  the  defendant  admits  it  without  challenge  or  exception, 

f*C  cited  yet  ^  Court  ought  to  abate  the  appeal.     2  Le.  162.  per 

per  Wray.  Wray,  cites  10  H.  4.  7. 

So  if 

lhe  brings  appeal  of  the  death  of  her  father ;  per  Cur.   Palm.  311.  Mich,  ao  Jac  B.  R. 

Br.  Office         16.  The  Court  ex  officio  abated  a  writ  againft  an  hoftler, 
1  &C/bi )  becaufe  he  was  not  named  a  common  hofller  in  the  declaration* 
cites  s!  c.     Br.  Office  del  &c.  pl.  12.  cites  1 1  H.  '4.  45. 

though  the 

pla-ntiff  admitted  the  writ  and  count.  S.  C.  cited  by  Rhodes  J.  and  agreed  by  Periam  J. 

Gouldfb.  ic6.  in  pl.  11.  a  Le.  162.  in  pl.  196.  and  3  Le.  9s.  133.  S.  P.  by  Wray,  and 

cited  11  H.  4.  and  38  H.  6.  42. 

if  to  an  17*  The  Court  ex  officio  is  not  bound  to  tale  conufanee  of 

aftion  the  error  in  writ  of  error,  but  the  party  fhall  affign  it.     See 

defendant  a*  ^*  3*  34*  ^ tne  Par^7  aSigns  errors,  though  they  are  not 

pleads  in  errors,  the  Court  ex  officio  Jhall  fee  if  there  are  any  other  which 

bar  by  by  the  parties  are  not  touched  &c.  and  alfo  to  fee  the  record,  if 

does'no?d  there  is  any  matter  to  affirm  &c.  quod  nota.     Br.  Office  del 

(hew  the'  &c.  pl.  9.  cites  20  H.  6. 1 8.  28  H.  6.  it* 

deed,  and 

the  other  pleads  in  bar,  and  does  not  except  thereunto,  but  they  were  at  iflue,  this  is  error ; 
for  the  Court  ex  officio  ought  to  have  adjudged  it  ill.  Gouldfo.  106,  107.  in  pl.  11.  pet 
Rhodes  J.  fays  fo  is  the  book  of  12  H.  6.  or  a8  H.  6.  and  that  he  can  (hew  the  cafe. 

[  494  ]  1 8.  Where  an  indiftment  is  infufficient,  or  exigent  awarded 
JBr.Superfc-  where  it  does  not  lie,  there  the  Juftices  upon  information  fhall 
ck"'s!cf *  «wd fuperfedeas  ex  officio.    Br.  Office  del  &c.  pl.  8.  cite* 

5  E.  4.  7. 
3Le.  9*«  19.  In  a  formedon  of a  manor  the  tenant  pleaded  joint- tenancy 

M»5n?3*6     hfine  Wlt^  1%  ^*    The  demandant  averred  the  tenant  file  tenant 

as 
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as  the  writ  fuppofed,  and  found  for  the  demandant.    It  was  af-  K«.B.R. 
figned  for  error,  that  where,  upon  joint-tenancy  pleaded  by  j^^^ 
fine,  the  writ  ought  to  abate  without  any  averment  by  the  vcrbi*. 
demandant  again  ft  it,  the  averment  has  been  received  again  ft 
the  law  &c.    Though  the  tenant  hath  admitted  ajid  accepted 
this  averment,  viz.   fole  tenant,  as  the,  writ  fuppofes,  yet 
Wray  held,  that  the  Court  (hould  abate  the  writ  without  ex- 
ception of  the  party,     2  Le.  161,  162.  pi.  196.  21  Eliz.  C.B. 
Anon. 

.  20.  Though  the  defendant  by  his  plea  admitted  that  the  aftien  Gouldfb. 
lay  agqinft  him9  yet  when  the  matter  at  the  beginning  is  not  fuf-  g°£  ^(_u* 
ficient  to  charge  him,  as  where  the  defendant  was  charged  as  ad-  judged  ac 
minijlrator  on  a  ft m pie  contracl9  the  Court  ex  officio  ought  to  cordingly. 
abate  the  writ  without  exception  of  the  party,  and  the  de-  tiJwofdd* 
fendant's  plea  takes  not  away  the  authority  of  the  Court,  but  be  brought 
they  may  abate  the  writ  at  any  time  after.    Refolved  per  tot.  agaia&au 
Cur.  Cro.  E.  121.  pi.  12.  Mich.  30  &  31  Eliz*  B.  R.  Hugh-  e*f™X°* 
fon  v.  Webb.  contra  ©f 

the  teftatoj, 
and  he  pleads  to  it,  and  does  not  demtfr  upon  the  declaration,  judgment  (hall  be  given  againft 
him,  and  the  Court  ex  officio  will  not  abate  the  writ  without  challenge  of  the  party.  Yclv.  56. 
Mich.  2  Jac.  B.  R.  in  Cafe  of  Fifli  v.  Richard  fon,  cftes  10  H.  6.  Where  it  appear*  to  the 

■  Court  that  the  writ  ought  to  abate,  there  the  Court  ex  officio  ought  to  abate  it,  though  the  parry 
admits  it  by  pleading  in  bar ;  per  Cur.  Roll.  Rep.  176.  pi.  13.  Pafch.  13  Jac.  B.  R.  Anon. 

at.  Jffumpfit  to  deliver  an  indenture  ante  finem  termini  fan  ft*  Wilde  J. 
Trin.  tunc  proxim.  fequenU    The  promife  was  5  Juniu     The  Jj^Court* 
plaintiff  alledged,  that  Trinity  Term  incepit  f  die  Junii>  &  finivit  is  bound  to 
26  Junii.     Anderfon  held,  that  the  Efftin  Day  is  the  fir/l  day  take  notice 
of  the  Term%  which  was  %Junii^  and  then  the  indenture  was  ^^nl^oC 
not  to  be  delivered  till  Trinity  Term  was  a  twelvemonth;  terms;  but 
but  the  3  other  Ju  ft  ices  contra,  for  the  plaintiff  has  exprefsly  by  Twifdesi 
.  alledged  that  the  term  began  the  7th  of  June,  and  the  de-  ^^JjJ^ 
fendant  had  hot  denied  it,  and  the  Court  ex  officio  are  not  to  notice  of 
fearcti  the  rolls  of  the  Court*  and  although  in  law  the  Eflbign  the  days  of  • 
Day  is  the  firft  day  of  the  term,  yet  in  common  fpeech,  that  i^*^*' 
is  the' firft  day  of  the  term  when  the  Court  fits ;  and  Ander-  their  dif- 
fon,  againft  his  own  opinion,  gave  judgment  for  the  plain-  cretion,  and 
tiff.    Cro.  E.  2iO-  pi.  6.  Mich.  32  &  33  Eliz,  B.  R.  Bifhop  *£**  , 
v.  Harcourt.  Cafe  of 

.  Bifhop  y« 
Harcourt.    3  Keb.  397.  pi.  98.  Mich.  2$  Car.  9.  B.  R.  in  Cafe  of  Alderton  v.  Miller. 

22.  Though  in  judgment  of  law  every  judgment  relates  to 
the  firft  day  of  the  term,  yet  where  the  plaintiff  in  his  de* 
deration  exprefsly  fets  forth  an  award  in  E after  Term  in  &  fuper 
20  Matty  that  the  defendant  impoflerum  Jhvuld  furceafe  fuch fuit 
&c.  and  that  the  defendant  after  the  20  Mail  pro/ecu  ted  the  fuit 
"  to  judgment*  though  it  appears  to  be  all  in  one  term,  yet  the 
defendant  (hould  have  demurred  to  it,  becaufe  it  is  fpecially 
laid  down  in  time  the  one  to  be  after  the  other \  and  having  takerf 
ijfue  upon  the  point  of  the  a&ion,  viz.  Non  affumpfit,  the  other 
matter  alledged  in.  the  declaration  is  only  collateral  and  irr» 

ducement, 
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du cement,-  and  now  the  Court  cannot  judicially  take  notice  if  it 
without  reforting  to  the  other  record,  viz.  the  Record  of  the 
^Judgment,  which  they  ought  not  to  do,  becairfe  the  plaintiff 
has  precifely  alledged  it  to  be  after  20  May  in  time.  Yelv* 
35.  Pafchs  1  Jac.  fi.  R.  Hilars  v*  Wright. 

23.  If  tenant  brings  trefpafs  vi  &  armis  againft  his  hrdj  the 

Court  ought  to-  abate  the  writ  etz  officio;  but  when  it  is 

abateable  by  collateral*  matter  of  fa&  dehor*,  of  which  they 

[  495    ]  cannot  take  notice  as  Judges,  it  is  btherwMe,  unlefs  it  hi 

pleaded  ;  pter  Cur,  obiter.  Pahh.  3115  Mich.  12  jac.  R.R. 
Jenk.  330*  24.  In  aflumpfit  the  plaintiff  declared*  that  defendant  being 
S^Ki*1'^^***  u  bim  in  15I.  in  consideration  the  plaintiff would  give 
judge*  «t  him  time  for  payment  thereof  until  the  Jirft  day  of  Eafler  T?rm9 
officio  promifed  to  pay  &c.  It  was  affigncd  for  error,  becaufe  it  was 
totoetadtiefe  not  Jbewn  when  Eafler  Term  began  \  fed  ndn  allocatur;  for  it 
of  Eittet  is  well  known  to  the  Court,  and  the  a&ion  is  conceived  after 
%Krtn,  md    the  end  of  the  term*    Cro.  J.  548.  pi.  8*  Mich.  17  Jac\  B.  R« 

jE^ik  Auftin  v-  ?ewley- 

•toror.  25.  TVrit  of  enquiry  of  damages  was  awarded  returnable  die 

tuna?  poft quinden.  RUlarii  prima  Cardli,  and  the  Jberiff  re- 
turned the  inquijkion  tnien  before  him  27  die  January  which 
Was  after  the  day  of  the  return  of  the  writ,  and  fo  without  artf- 
'thority-;  bm'forafrnuch  as  it  Was  w*  affigned  upon  the  recori% 
although  in  truth  it  were  fp,  the  Court  .would  not  take  conu- 
sance thereof;. and  it  may  be  ;&at  die  Lunic  poft  quinden* 
Hillarii  tvas  the  28th  or  20th  of  January,  and  then  the  inqui- 
sition is  well  taken,  and  10  it  fiiall  be  intended  ;  and  if  not» 
the  Court  ftoall  not  take  notice,  thereof  unlefs  it  "had  been 
affigned;  whereupon  the  judgment  was  affirmed*  Cro.  C* 
53.  pi.  11.  Mich.  %  Car.  in  Cam.  Scacc.  Moxtis  v.  Flet* 
chef. 

26.  The  -Court  is  bound  ex  officio  to  take  notice  of  all- 

*?hdtters  which  do  appear  upon  the  record  depending  before  therri* 

'hut  df  matters  dehor/,  viz.  to  fearth  the  almanack  for  days,  and 

to  compute  times  mentioned  in  tlie  record,  they  are  not  bound 

ex  dfficib  to  do  it.    2  P.  R.  I34.  cites  21  Car.  B.  R-  14  Can 

3.R. 

Sty.  97.  17.  SulmtJJton  to  -an  award  was  ha  quod  it  be  made  bifore 

s-  C- . Roll    Eafler  next  enfuing.  In  debt  on  the  bond  the  defendant  pleaded 

I  qteftion    '**«*  «**  fecemnt  ttnbUr  urn -ante  fefium  Pafch*.     Plaintiff 

whether  the  replied,  that  before  Eafler,  viz*  15th  of  Apri I  following  the  or- 

Court  U     .bitvettorr  awarded  &c.     After  trial  exception  was  taken  to  the 

takcTnotke   wrdiVF*  becairfe  it  did  not  find  that  the  award  was -made  before 

of  the  al-    -Etafler,  and  the  Court  cannot  take' notice  ex  officio,  that  the 

Th^f  ft*I3t'1  °^  April  was  before  Eafter ;  but  it  was  anfwered,  that 

Hayi ithere   tne  implication  alledged  it  to  be  before  Eafter,  viz.  15  th  of 

fetdowa     -April,  and  that  the  defendant  in  his  rejoinder  had  omitted  the 

or  no.         words  (ante  fejlum  Pafchai)  fo  that  the  time  was  not  in  iff*** 

And  upon  this  reafon  Mr.  Hales  told  the  Reporter  that  t be 

•Court  refted  for  that  point;  for  he  held  that  theCourttrtber- 

-wife  oould  not  take  notice  of  the  time  ex  officio,  though  Mr. 

Weftoa 


tfotirt,  4^ 

Vertoh  faid,  ttiat  the  opinion  of  Roll  wa*,  that  tliey  tiiight 
if  they  pleafed.  All;  85;  87;  Mich.  24  Car.  B.  R.  Kinaiton 
V,  Jones. 

28;  The  Cdurt  i&  not  obliged  tt>  take  notice  6f  the  day  of  SM.  300. 
tbe  month,  upon  wbicb  the  moveable  terms  is.    Lev*  I<j6;  Mich;  jj^j  s£  C; 
28  Car;  2.  B.  R:  Courtney  v;  Philps.  hut  when 

the  day 
bf  the  month  is  alltdgcd  in  tkt  record  the  Court  may  take;  notice  of  it,  and  the  day  of  the  return 
fliall  he  tried  by  almanacks ;  Arg.  quod  fuit  conceffura  per  curiam. 

(D)    In  what  Cafes  the  Court  ought  to  take  [  496  1 
Notice  of  the  Ecclefidjlical  Law; 

[v.  IF  admbiiftratlon  be  granted  to  B.  of  the  goods  of  A.  dti-  •  Cro.  C. 

*  rdnte  minor e  atate  s/"C*aHd   it  appears  in  pleading,  5*6-  P1-  »& 
that  C.  is  of  the  age  of  lb  [*  17],  the  Court  ought  to  take  £ap£gJrt 
riotic^of  fhe  eccleuaftical  law,   thdt  the  adminiftratiop  Is  slcTcuri* 
void,  and  deterrhined.     Mich.  £4  Cat.  B.  R.  between  Dam-  advifare 
pone  and  Pincent,  per  Jctaes,  Crbkfy  and  Berkley,  but  Bratiip-  ^T7^ 
lion  e  contra.]  '  '/'    •.,        %  a.  Hill.'  4^! 

l  £liz.  C.  B. 

Piggot't  Cafe.  S.  P.  Cro.  E.  60a.  pf.  14,  Pigott*,  drcoigne  3:  C 

Inafmuch  aa  the  coalifance  qf  the  right  of  marriages  belong  to  the  Ecclefiaftical  Court,  and 
the  ftrhe  Cdttrt  Has  giVen  ftntehce  irt  fuch  cafe,  the  judges  of  oiir  law  ougKt  {though  it  is  contrary 
to  the  reafoh  of  our  law)  tq  give  faith  and  credit  to  their  proceedings  rod  fentences,  and  to  chink 
that  the  proceedings  are  confonant  to  the  law  of  holy  church ;  for  cuilibet  in  arte  fua  perko  eft 
credendum ;  and  fo  have  the  judges  of  our  law  always  done,  as  appears  in  34  H.  6. 14.  b.  j  1  H. 
7.  0,  a.  b.  4  Rep.  20.  a.  pi  18.  Mich.  27  &  2$  fcliz.  Per  Cur.  in  Cafe,of  Bunting  v.  Leping-s 
well:  $.  P.relolvefl:    S  ^«P-  7:  *»  Hill.  3$  Eli*.  Cawdry'a  Cafe. — -a ;  Vent.  43.  per1 

Archer  J.  S.  P.  and  cites  4  Rep.  29.-7  Rep.  4a.  b.  S.  P.  Per  Cur.  in  Kenn's  Cafe.  ■ 

Jenk.  889.  pi.  a6.  S.  C  and  S»  P. 

2.  The  Judges  of  the  cbmmori  laW  fliall  take  fcoriufartce 
what  Is  the  laib  of  the  church  or  of  the  admiralty  &c.  and  not  to 
take  it  as  the  bijhop  pleads  it9  nor  to  write  to  certify.  it9  per  Movie 
dnd  Prifdt,  and  ijet  th6  laws  are  different;  for  they  judge 
that  tfherg  a  than  arid  a  Woman  make  a  contract  of  matti- 
taony,  that  immediately  the  man  rriay  take  the  goods  o£  the 
tyotnari,  Contra  hy  our  law ;  aftd  that  he  who  is  born  and 
begot  before!  the  Ifpdufals  is  mutter,  if  the  father  arid  niothei: 
Ituerrharry  afterWards,  contra  to  our  laifr,  and  yet  if  they 
blrtify  fuch  iriulier  our  law  fliall  take  it  as  a  good  certificate^* 
there  fcaveatur  and  JBall  aid  it  By  Jpeciat  pleading  &c.  Bn 
Quare  Impedit,  pi.  12.  cite*  33  H.  6.  12.-32;  34.  H. 6.  in 
38.  and  35  H.  6;  18. 

3.  Aparfonand  a  vicar  were  at  ijjuefor  tithesy  and  did  not 
tike  advantage  of  the  jurifdiclion>  yet  when  the  Court  pet-- 
£eiv<*d  it  they  difriiift  the  matter  efc  officio ;  fof  it  is  d 
fpiritual  caufe.   Br.  Office  del  &c.  pi.  17.  cites  22  E.  4-  23. 

4..  The  Court  ought  to  take  notice  of,  sind  give  credit  and  i  &*P> 
faith  to  the  proceedings  and  fentences  in  the  Spiritual  Court,  tymclL*' 
and  to  think  that  their  proceedings  are  confonant  to  the  law  4*  jac.  ' 
of  holy  church;  for/  cuilibet  in  fua  artt  peri  to  eft  credendum ;  &*<*> 

Vol.  VI,  Pp  though 
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of  Wirds     though  what  they  do  there  be  againft  the  rcafon  of  the  bwr* 

c£T*.  +R«P*  *9-  a.  pi.  18.  Mich,  ij  &  »9  Elf*,  the  fir£  Refolu- 

—Mo.  '  tioa  in  Bunting's  Cafe. 

rfwlgpp  5.  When  a  £*/&«£>  r^/ir  a  clerk  presented  to  him,-  he  <igfc 
/*  30fc*  'A*  cay  fit  in  attaint  becaafe  though  the  King's  Court 
cannot  properly  determine  fchifms  herefies,  vet  the  original 
caufe  of  fuit  being  matter  whereof  the  King's  Court  hath  cog- 
nizance, the  cafe  may  be  alledged  that  the  Court  my  con  fait 
with  divines,  or  if  the  party T>e  dead,  direct  a  jury  to  try 
it.  5  Rep.  57,  b.  58.  a.  Hill.  32  Eliz.  B.  R.  in  Specot'i 
Cafe. 

I  497  ]  (E)     What  Things  the  Court  may  do.     [Refufc 

to  give  Judgment.    In  what  Cafes,] 

Br.  Jndp  [J#  |F  upon  examination  the  Court  finds,  that  the  tenant  in 
ctef &c^  afornudm  hath  confeffed  tht  allien  of  the  demandant, 

—See  tit.*    where  the  dtmandant  had  before  brought  fuch  writ  again/I  another y 
Judgment    where  tht  parol  was  put  without  day  by  nonage,  fo  that  there 
^         appears  an  apparent  deceit  %  the  Court  may  refufi  to  give  judg- 
ment thereupon*    39  Ed.  3.  35.] 

In  what  Cafes  the  Court  may  vacate  a  Judgment,  See 

Tit.  tyjKX  per  totum. 

set  tu.      (F)    What  Things  (hall  be  incident  to  a  Court- 

Conusance     v     '  ° 

of  picas  (C)  . 

[l.  IF  the  king  grants  a  court  by  letters-patents  to  a  corporation 
*ofa  town,  to  hold  pleas  &c.  in  this  cafe,  though  there 
is  not  any  claufe  in  the  patent  to  mate  a  bailiff'  or  ferjeant  to  exe- 
cute the  proofs  of  the  court*  and  to  return  juries  &c.  yet  it  is 
incident  to  their1  grant  to  do  it,  for  otherwife  they  cannot 
hold  a  court*    Mich.  14  Car.  B.  R.  in  Metcalfe  and  Worfely% 
Cafe,  per  Curiam  agreed.] 
Sec  ftoll.         [2.  But  upon  fuch  grant  of  a  court,  if  there  be  not  any 
(£  5^5.  '**"/'  m  the  Patent  to  make  a  bailiff  to  execute  writs  of  enquiry  of 
$."c»     "   '  damages  is  to  be  granted,  this  ought  to  be  returnable  in  court* 
and  there  the  enquiry  ought  to  be  madty  for  the  bailiff  cannot  exe- 
cute it,  inafmuch  as  he  cannot  execute  it  without  giving  an  oath  ta 
the  jury  and  witnefles,  which  the  letters  do  not  give  him  pewer 
to  do;  tor  this  is  not  neceffarily  implied  in  the  grant  of  the 
Court,  inafmuch  as  it  may  be  done  in  court.    Mich.  14  Car. 
B.  R.  between  Metcalfand  IVorfely,  per  Curiam,  in  a  Writ  of 
Error  out  of  an  inferior  Court,  and  the  firft  Judgment  re- 
verted accordingly.] 

3.  When  a  new  court  is  creeled  it  is  neceflary  that  the  author 
rity  and  jurifdi&ion  of  die  Court  Jhould  be  declared;  for  fuch 
a  new  court 'can  have  no  other  jurifiliAion  than  is  expreffed 
in  the  ere&ion;  for  a  U£w  court  cannox  prefcribe.    4lnfU 

*0Q.  213. 

4*  ll 


4*  $t,i*  incident  to  fevery  court  created  by  iettsrs-paieatt  or 
ad  of  parliament  and  other  courts  of  record,  to  imprifonfor 
any  mifdemeanor  done  in  contempt  or  difturbance  of  the  Courts 
but  where  there  is  only  a  power  granted  as  to  impofe  fines  and 
amercements,  that  ought  to  be  purfued.  But  in  cafe  where 
fuch  a  power  of  imfrtfoning  it  gfaen  impticiu  by  the  law,  a  per- 
fen  catenas  be  committed  to  prifin  without  bail  or  ntainprife,  until 
he  fliatt  be  delivered  by  thai  parties  who  committed  him. 
iS  Rep.  119.  b.  Hill*  7  Jac.  ib  Bonham's  Cafe. 

(O)    At  what  Time  the  Coiir{  dught  to  be  held.   [  498  ]. 

[I.  |T  the  king  grants  a  tourt  to  be  held  die  Jovis  every  we*t9 
*  it  may  be  held  ht  one  week,  emd  be  thence  adjourned  for 
two  weeks  after*  leaving  a  week  mean.    Mich.  4  Jac*  B.  R* 
between  Coi  and  Clerk.] 

[2.  But  it  would  be  otlferwife,  if  the%  words  irt  the  patent 
Jbould  bef  et  non  alitor,  vol  alio  mode.    Tr.  4  Jac  B.  R.  be- 
tween Coa  and  Clerk*} 

[3.  Hill.  4  Ed.  i.  B.  Rot.  29.  Comes  Glouceftri*  calum- 
niat  quod  fecundum  legem  &  confuetudinem  regni  nullus 
jurare  debet  in  affifa  pojl  ciaufum  AlleluyaJ] 

[4.  If  a  leet  hath  been  held  at  a  certain  day*   and  this  is  Jr-  Court 
changed,  and  held  at  another  day,  this  is  void.    38  H.  6.  7.].     J*™  ^ 

&  &— Fiub.  Lcet,  pi.  a.  cite*  S.  C. 

[5.  But  if  a  court-baron  hath  been  held  at  a  certain  day,  **•  Court 
this  may  be  held  at  another  day*     38  H.  6,  7.]  5W** 

S.  C— Fkih.  Leet.  pLa.  citesS,  C. 

6«  9  H.  3.  cap.  35*  enads  that  *  No  county  Jball  be  held  but  .  *  **»  * 
/>w»  *wr/A  to  month ;  f  and  where  a  greater  term  has  bun  ufed  it  ^Cc  ofth* 
Jball  be  greater.  common    : 

1  law  and 

cuftora  of  the  realm  i  loft.  fo.  ■         ■  The  word  (county)  is  take*  ia  the  common  fcnfe  for  the 
county  Court.  %  Inft.  70. 

+  This  \\  altered  by  the  Statute  of  a  E.  6.  [c*£.  25.]  whereby  it  is  provided  that  »»  county  Jkall 
ee  longer  deferred,  but  one  mdntk  from  Court  to  Court,  and  fo  the  laid  Court  (hall  be  kept  every 
month  and  no  otherwtfe ;  and  there  are  to  be  accounted  28  days  to  the  legal  month  in  thia  cafe, 
and  not  according  to  the  month  in  the  calendar,    a  Inft.  71. 

7.  Nor  Jhall  any  fheriff  or  his  bailiff  makes  his  tourn  by  the  But  now  by 
hundred*  but  twice  in  a  year  in  the  due  and  cujlomed place*  to  wit*  l^  jr.^ 
0nce  after  Eajier  and  once  after  Michaelmas*  Stat.  % . 

cap*  15. 
a£b  that  every Jheriff Jkall  make  his  tourn  once  in  the  month  after  Ea/ltr,  and  the  other  time  in  the 
mth  after  St.  Michael ;  and  if  they  hold  them  othemife,  they  Jkall  •  loft  their  tourn  for  the  time. 
Lord  Coke  fays,  that  thia  Statute  of  31  £.3.  explains  this  part  of  Ac  Statute  of  9  M.  3.  cap.  4£, 
and  that  the  words  (ball  lofe  their  tourn  for  the  time,  is  as  much  as  to  fay  as  the  Court  fo  holoctt 
for  that  time  (hall  be  utterly  void,  and  the  (hetiff  (hall  lofe  the  profits  thereof.    a  Inft.  7 1. 

8.  And  the  view  of  frank  pledge  Jhall  then  be  made  fo  that  every  This  cUtrfc 
one  have  bit  franchtfeu     And  the  view  of  frankpledge  Jhall  be  £"S2L 

Pp  a  made  * 


«n 

Month 
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offekmiei,  made  fa  viz.  that  the  king's  peace  he  hpt}  and  the  tithing  left 

common  entire  ttfed  to  be9  and  that  the  Jheriff  he  content  with  j e  math  as  he 

!md  other  was  wont  t§  have  for  his  view  making  in  the  time  ef  JL  H.  $ur 

mifdcedi,  great  grandfather. 

the  view 

of  frank-pledges  and  to  all  thinga  inquirable  m  the  tourn.  Now  by  thi*  claufe  it  is  provided  that 
the  article  of  the  tourn  concerning  the  view  of  frank-pledge,  being  here  understood  in  particular 
fenfe,  fhall  be  dealt  withal  by  the  Aicriff  in  his  tourn  but  once  in  the  year,  vis.  at  the  tourn 
holden  after  Eafter  and  fo  it  has  been  formerly  expounded ;  and  therefore  it  was  weUrejfofredin. 
*4  H.  &  that  this  claufe  of  the  Statute  of  Magna  Charta,  is  to  be  underftood  of  the  lcets  of  the 
tourn,  and  not  of  other  leets,  and  fo  without  queftion  is  the  law  holden  at  this  day,  that  he  that 
claims  a  leet  by  charter,  muft  hold  it  at  the  fame  days  which  are  contained  in.  the  charter,  and 
he  that  claims  it  by  prescription  may  claim  to  hold  it  once  or  twice  every  year,  at  any  fuch  day* 
as  (hall  upon  reafonable  warning  be  appointed,  if  the  ufage  had  been  fo,  fo  tnat  it  hat  been  kept 
at  uncertain  times,  or  elfe  it  ought  to  be  kept  at  fuch  certain  day*  and  times,  as  by  prefchption> 

[AQ_  n  hath  been  certainly  ufcd,  and  the  next  words  to  this  claufe  be,  ita  fcilicct  quod 
4-99  J  qnifibet  habcat  libertatct  fuas,  qua*  habutt  &c  do  explain  the  meaning  of  this  chapter, 
that  it  extended  not  to  the  leets  of  the  fubjeds,  bat  they  (hould  have  their  liberties  as  before  they* 
had ;  and  this  alfo  appears  by  the  conclanon  of  this  chapter,  et  quod  vicecomes  &c  contentus  fit 
de  eo  quod  vicecomes  habere  confuevit  de  vifu  fuo  faciendo ;  fo  as  it  muft  be  vifus  fuus,  the 
mentis  view,  which  of  necefuty  muft  be  parcel  of  the  tourn,  and  it  is  (aid  in  the  mirror' 
that,  this  view  of  frank-pledge  {parcel  of  the  toura)  mould  be  made  once  every  year, 
a  Inft.  73. 

It  feems  certain,  that  fince  thefe  ftatutes,  the  Jheriff  u  indictable  for  holding  this  Court  at 
another  time  than  what  is  therein  limited,  or  at  any  unufual  place.  Alfo  it  has  been  refolvtfd* 
that  an  indictment  found  at  the  fherifPs  tourn,  appearing  to  have  been  holden  at- another  time  is 
void ;  but  it  is  obfervable,  that  neither  of  thefe  ftatutes  do  exprc&ly  mention  a  Court  leet,  and 
therefore  it  is  faid  in  fome  books,  that  they  do  not  extend  to  it,  neither  do  I  find  any  refolution, 
that  an  ancient  Court  leet  holden  at  any  other  time,  Or  at  an  unufual  place  k  void ;  but  on  the 
contrary  it  is  (aid,  that  a  Court  leet  may  be  holden  at  any  place  within  the  precinct  which  the 
lord  thinks  fitting,  and  it  feems  to  be  agreed,  that  a  prefcription  to  hold  fuch  Court  oftner  than 
twice  in  the  year  is  good,  which  feems  hardly  reconcileable  with  the  general  rule  of  law,  that  no 
prefcription  can  (land  good  agamft  a  ftatute  which  has  negative  words,  if  a  Court  leet  be  conftrued 
to  be  within  the  purview  of  the  abovementioned  ftatutes.  It  is  true,  indeed,  that  both  Sir 
£dward  Coke  and  Kitchen  endeavour  to  folve  this  difficulty,  by  offering  a  diftin&on  that  the- 
laid  rule  extends  not  to  ftatutes  made  in  affirmance  of  the  common  law,  bnt  it  is  queftionabk 
how  far  this  will  amount  to  a  good  anfwer,  fince  it  foerrts  to  be  holden  by  others  of  good  autho- 
rity, that  the  faid  ftatutes  were  not  made  in  affirmance  of  the  old  law,  but  are  introductory  or 
a  new  one ;  yet  it  is- certainly  fafeft  to  hold  a  Court  leet  at  the  times  accuftomed,  for  it  is  laid, 
if  it  be  holden  at  an  unufual  time,  it  is  void ;  and  it  feems  that  no  Court  leet  granted  fince  the 
ftatute,  can  be  holden  at  any  other  time  than  what  is  limited  by  it,  becaufe  every  fuch  Court  ta 
derived  out  of  the  tourn,  to  which  the  ftatute  certainly  did  extend,  a  Hawk*  PL  C-  $6,  Cap.  to. 
8.  6,  7, 8. 

9,  A  leet  cannot  be  held  at  any  other  time,  but  only  within 

a  month  after  E after  and  Michaelmas^  unlefs  that  it  is  by  patent. 

or  fpeeial  prefcription.     2  Saund,  291.  Hill.  22  &  23  Car.  2% 

at  the  End  of  Dekins's  Cafe,  Tays,  vide  Stat.  Magna  Charta, 

caP»  35*  31  E-  2;  cap.  15.  Th.  Leete  32. 

Mo.  68.  10.  One  enters  a  plaint  in  a  bafe  court  to  purfue  in  the  nature 

P1- 185-       of  a  writ  of  entry  in  the  pofty  and  had  fummons  again  ft  the  party 

tondem       until  fuch  a  day,  at  which  time,  and  after  fun  fety  thefteward 

verbis. came  and  held  the  court)  and  the  fummons  was  returned  ferved, 

•*^l#  ;o*      and  the  party  made  default,  and  judgment  given;  the  quef- 
&  c^in      ti°n  was>  "the  judgment  was  good.    Dyer,  Welch,  and 
totidcrn       Benlowes  held,  the  judgment  good,  although  the  court  was 
verba.        j^j^  at  night ;  and  Dyer  faid,  that  if  it  were  erroneous,  he 
could  have  no  remedy  by  writ  of  falfe  judgment  nor*  other- 
wife,  but  only  by  way  of  petition  to  the  lord,  and  he  ought 
in  fuch  cafe  to  do  right  according  to  confidence,  for  he  hath 

power 
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power  as  a  *  Chancellor  within  his  own  court.  Owen.  $3.  *  s- *•  J*r 
Mich.  6  Eliz.  Anon.  JAul 

•5  Eliz.  B.  R. 

1 1.  A  man  may  prefcribe  to  hold  a  Icet  oftemr,  and  *  at  •  **•  »•» 
*fi&/r  r/jwir  than  are  mentioned   in  the  Statute  of  Magna  x^PQueen 
Charta*  Cap.  11.  [35]*    For  it  is  in  the  affirmative;  per  all  v.Pattridge, 
the Juftkes.  Cro.E,  125.  pi.  4.  HilL 31  Eliz. B.R. Patridge's  SC.&S.  p. 

f  \.j£  held  by  all 

^aie#  thejuftic*. 

1     .  S.  P. 

as  to  a  led  by  prefcription,  per  Cur.  cites  so  H.  7.  si  &  18  H.  6.  1 1.  but  where  a  leet  is  by 
grant  it  was  held  a  good  exception,  that  the  defendant  did  not  (hew  that  the  Court  was  within  a 
month  after  Eafter,  out  only  laid  that  it  was  held  the  83  Apr.  Cro.  £•  S45.  pi.  3.  Mich.  33  &  34 

%,  B.  R.  Porter  v.  Gray. Ibid.  300.  pi.  15.  Patch.  34  EUa.  B.  R.  the  S.  C.  but  a  D.  P. 

Per  Brian ;  by  Magna  Charta  cap.  35.  leet  (hall  be  held  but*  only  once  in  a  year,  viz. 
at  Mich*  only.  But  by  anno  24  H.  8.  this  is  intended  of  the  leet  of  the  tourn  of  the  fheritf,  and  - 
not  of  other  leets,  Br.  Leet.  pi.  23.  cites  8  tf.  7.  1.— Roll.  Rep.  aoi.  pi.  3.  Arc.  cites  8  H.  7. 
[1 J  that  the  reporter  there  teems  of  opinion  that  a  leet  is  within  a  ftatute  ;  but  Coke  Ch.  J.  kid, 
that  if  this  (hould  be  Co,  it  would  overthrow  all  the  leets  in  England,  and  that  the  faid  llatute  is 
of  tourns,  but  a  leet  may  be  held  by  prefcription  at  any  time  of  the  year;  and  Ooderidge  feemed 
to  be  of  the  fame  opinion.  Trin.  13  Jac.  B.  R. 

The  difference  is  between  a  Uct  by  grant  ox  by  prefcription  \  in  the  firft  it  nuft  be  (hewn  to  be 
held  within  the  time  limited  by  the  ftatute,  but  in  the  laft  cafe  it  is  otherwife.  Cro.  E.  945. 
Potter  v.  Grey.  But  where  in  an  indictment  it  was  laid  to  be  held  at  F.  tkt  Jtxteenth  day  §f 

September^  (without  (ayins;  within  a  month  of  Eafter  or  Michaelmas)  yet  it  was  held  good.    11 

Mod.  aa7«  Queen  v.  Jennings. —  and  cites  the  Cafe  of  the  King  v.  King. 

'  *  The  one  may  prefcribe  to  hold  a  Court  leet  at  other  times  than  mentioned  in  Magna  Charta  ; 
But  unled  that  prefcription  appears  it  (hall  not  be  prefumed ;  per  Cur.  1 1  Mod.  Trin.  r  r  -1 
f  Ann.  B.  R.  a2&\  IJueen  v.  Jennings.  I   5°°    J 

12.  It  was  affigned  for  error  to  reverfe  an  outlawry,  that  a 
county  court  was  held  23  Feb.  and  that  the  next  county*  court 
was  held  23  March  following,  fo  that  there  were  not  28  d?.ys 
between  thofe  two  county  courts,  and  this  was*  held  erro- 
neous ;  but  Tapfield  (aid,  that  this  ought  to  be  affigned  as  an 
error  m  fait ;  for  it  might  be  leap-year,  and  then  it  is  good, 
and  that  matter  iffuable.  Cro.  J.  167.  pi.  7,  Trin.  fi,  R. 
Leeches  Cafe> 

(H)     In  what  Places  the  Court  may  be  held* 

£l.  jf  Court  baron  jmght  to  be  held  uponfome  part  of  the 
"  manor,  format  be  held  out  of  the  manor  it  is  void. 
Co.  Lit.  58.] 

[2.  But  if  the  lord,  being  feifed  of  two  or  three  manors*  hath 

ufually  time  out  of  mind,  held  court  barons  at  one  of  the  manors 

for  all  the  manors;  then  by  the  cuftom  fuch  courts  are  well 

held,  though  they  be  not  held  within  the  feveral  manors.  Co. 

Lit.  58.] 

[3.  A  cuftomary  copyhold  court  cannot  be  held  out  of  the  manor, 
Co.  4.  between  Melwich  and  Luter,  26.  refolved.  Co.  4.  27. 
between  Clifton  and  Molineux  refolved,  that  the  fteward  can- 
ppt  make  grants  sind  admittance*  #  any  court  held  out  of 
the  manor,] 

P  p  3  4*  I*** 


4*  Lett  may  be  held  at  any  place  within  fhf  hundred ;  contra 
of  court  baron;  per  Brian.  Br.  Leet,  pi.  23.  cites  8  Hv7-  1. 

5.  Leet  may  be  held  in  any  place  within  the  precinfi  where 
the  lord  (hall  pleafe.  Br.  Cpurt  Baron,  pi.  8.  cites  8  H.  7.  3. 
Per  Brian.  . 

6.  Latfr  day  may  be  in  outers  terns.    D.  30.  b.  pi.  $09. 

% 

(I)     What  (hall  be  faid  of  Courts  efRecorj. 

Ike  Couit  [I#  rp he  Court  of  Admiralty  is  not  any  court  of  record,  atiJ| 
to[tf  wFaU  therefore  no  recognizance  can  be  taken  (feci*.    Tr. 

Zeurtofu-  8  Jac.  B.  faid  to  be  adjudged.] 

Cord.    fir. 

Error.  pL  1  77.  per  Brooke*  who  fayi  k  feems  fo ;  Jamm^  it  it  ^Wtf  by  tht  cfoil  few.—!*  Jlco, 
».  S.  P.  and  for  the  fame  reafon  and  citctfi.  R.  Error,  pi.  77.  accordingly  [but  It  UinifyrfnteS 
Jpr  177.]-  -      4  ioft.  135.  cap.  as.  &  P.— Noy.  14.  per  Warburton S.  A. 

[2.  The  Englijh  Court  of  Chancery  proceeding  upon  a  M*? 
poena,  and  by  Way  of  decree,  is  no  court  of  record*  37  H»  6t 
14.  b.  per  Prifotf  j 
*  In*.  380.      [^.  The  Cwirty  Gnvrf  if  no  court  of  record*    Cow  Lilt* 

5*^:*  "7.  W 

and  a65.  cato.  55.  S.  P.— —And  though  t  plea  be  holden  therein  by  a  jiifUcies  (the  &ag*f 
writ)  yet  it  u  no  Court  of  record ;  for  of  a  judgment  therein  a  writ  of  lalfe  judgment  ties,  ami 
not  a  writ  of  error,  •  IpJL  140.  p  Rep.  11.  b.  S.  P.  in  JeAtlexnan's  Cafe— — Co.  LitU 

117,  P. 
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s  loft.  143.  [4.  The  Hundred  Cturt  is  no  court  of  record.  Co.  Lkt. 
i£5?    »7-'b.] 

cap.  54.  S.  P. Ibid.  atfy.  cap.  56.  S.  P.  Cq.  Lfrt.  117.  tj, 

a  inft.  143.      [r.  A  Court  Baron  is  no  court  jof  record,    Co.  Lift.  117. 

S.  P. k  T  4       .-...#  . 

4  Inft.  263.  D'J 

cap.  54.  and  Ibid*  26%.  cap.  37.  S.  P.*         Co.  Litt.  117.  b.  S.  P. 

That  U,  the  fj.  The  leets  and  Uurns  'are  courts  of  recordy  and  have  au.tbo- 
lot™10*     rify  u  «M*fin'*-    Br-  I-e*t  P1-  39*  cites'  F-  N.  B.  82.    * 

which  are 

for  the  publick  weale,  as  for  keeping  the  peace,  thefe  are  CouiVbf  record,  and  consequently 
for  keeping  the  peace  the  fhcrijfis  judge  of  record  and  may  take  recognizance  for  the  keeping  the 
peace  ex  officio ;  but  yet  ail  ike  pleas  holden  before  him  in  the  county  are  not  ofrccofd,  nor  fleas  held 
before  him  in  the  county  of  writ  ofjujlicies  are  not  taken  at  matters  Of  record;  for  thefe  pleas  are 
held  before  Jiim  by  reafon  of  the  Courts,  which  he  hat  by  reafon  of  his  office,  as  toe  county 
Courts  and  hundred  ice,  F.N.  B.  82. 

* 

Where  7.  Wherever  there  is  a  jurifdi&ion  erefted  with  power  tofim 

there  is  a  and  imprifon,  that  is  a  court  of  record,  and  what  is  there  done 

£2^  ^  is  matter  of  record.     I  Sallu  2C0.  pi,  x.  Trin.  1 2  W.  3.  B.  R. 

novo  by  Groehvelt  v.  Burwell. 

parliament 

to  conviB,  and  fine  j  and  imprifon  either  of  thefe  %  make  it  a  Court  of  record,  la  Ifodi  388,  pet 
Holt  Ch.  J.  who  delivered  the  judgment  of  the  Court,  in  Cafe  of  GrcnvUlc  v.  College  of  Phyfc. 
cians  S.  C,  — Cartb.  494.  S.  C.  &  S.  P.  by  Holt  Ch.  J. 

(I.  a) 


4L0KL  got 

§ 

(I.  »)    What  fhall  be  done  in  Cafes  where  the 

Court  is  divided. 

i.  TN  B.  R.  and  C.  B,  and  the  Exchequer,  or  in  the  Exche- 
*  quer  Chamber,  where  alt  the  Juftices  are  affembled,  if 
the  Juftices  are  eaually  divided  no  judgment  Jball  be  given.     12 
Rep,  117.  in  Sir  Stephen  ProQor's  Cafe, 

2.  And  fo  it  is  in  the  Court  of  Parliament.    12  Rep.  li?f 
in  Sir  Stephen  Pro&or's  Cafe. 

3.  It  is  the  ufage  of  C.  B,  when  the  Judges  are  of  3  opt- 
.  nionSf  to  grve  the  rule  according  to  the  opinion  of  the  % 

which  agree.   2  Vent.  24,  Trifi*  22  C*r,  2.  C.  Bf  Rutyardt 
Cafei 

4.  In  a  motion  in  arreft  of  judgment  if  the  Court  had  been  Ld.  lUym. 
divided  on  the  firft  motion,  the  plaintiff  might  have  entered  *n»-  *ti* 
his  judgment,  but  where  there  is  a  former  rule  to  flay  judg-  J^s- 1* c' 
ment,  this  ralemuft  ftand  or  be  difcharged,  and  difeharged  j^L^fr 
it  cannot  be,   becaufe  the  Court  is  equally  divided.    Per  after  the 
Cur.    1  Salk.  17.  pi.  7.  Trin.  11  W.  3.  B.  R.  Ivefon  v.  *£?%£? 

Moor.  tfetheea* 

tered  with* 
jantconlifwwnti»t  there  rnuft  be  a  rule  for  judgment  which  cannot  now  be  had,  the  Court  being 
divided.— —la  Mod.  6a.  867.  S.  C.  & S.  P.  that  here  was  an  advifare  vnk indefinitely,  an4 
'to  judgment  cannot  be  entered  without  eominuancea,  and  while  the  Court  ia  divided  it  continuea 
an  adviiare  vult.  If  the  rule  had  been  temporary  and  expired  the  matter  had  been  at  Iaqjc— ~ 
6  Mod.  Trin.  ^03.  3  Ann.  B.  R  Walmfley  v.  Ruffcl  S,  P.  and  cite*  S.  C.— but  if  it  had  been 
mp$n  demurrer  •rjfcciai  ver4i3t  then  it  would  be  adjourned  to  the  Exchequer  Qynhf.  -i  ■■  j 
.3  Mod.  453.  Hill  3  Jac  B.  R,  The  Counted  of  Plymouth  v.  Throgmoxton, 

5.  At  nifi  prius  plaintiff  bad  a  -vtrdifi,  and  on  a  m$  tint  fir 
jo  new  trial  the,  Court  were  divided  in  opinion  i  and  no  ruje 
being  made,  plaintiff  was  at  liberty  to  £ga  final  judgment. 
•Barnes's  Notes  in  C.  Bf  322.  Hfil.  so  Geo.  2f  Cattlidge 
y.  Eytes. 
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(K)    The  Court  of  Qonftabk  and  Marfhat,      £$£. 

flial  and 

[I.  t)  OT.  Pari.  21  Ed.  3.  numero  4.  fifteenth  granted  upon  gj^gl* 
*^  divers  conditions  to  be  "entered  in  the  rolls  of*  parlia-  of  Marital- 
ment,  fcilicet,  among  others,  that  there  he  no  marcfchalfey  in  <?••    See 
England,  except  the  martfcbalfey  of  the  king*  and  of  the  guardian  x£*%^ 
of  England^  when  the  ting  Jball  he  out  of  England.]  ihalfca. 

fa.  *  H.  4.  numero  79,  the  commons  pray  againft  the  court  of  t  This 
the  con/table  and  marfhall ;  but  no  aflent  thereto,  fimile  ibid.  &oaM  be 
numero  99.   for  holding  pleas  of  njatter*  triable  by  the  i^'^cotd! 
Juftices   according   to  the  comjnon  la^;   but  no   aflent  iLroPrynl 
thereto.}  nAAbr. 

of  Cotton's 
JUcordt  41 1.    And  the  anfwar  was,  that  the;  fla.tuat*  ftbcteiojvpsovidod  fluU  beobferved.  ftut 
ibid.  No.  £9.  UaD,  &  but  it  fcems  it  faniU  )p  fto,  fy 

Pp4  3t^ 


$02  ftttttt* 

■».   8  Rich.  2.  cap.  c.  Pleas  wbicb  touch  lie  etmnun  lata,  and 

ought  to  be  difcuffed  by  the  common  lowt  Jhall  not  be  drawn  or  beff 

before  the  cofftao/e  and  marjhal. 

f  Thk  U  to       4*    13^2.  cap*  2.    To  the  conftable  it  appertained  t$  have 

be  under-     cognizance  of  contracts  touching  deeds  of  arms  and  war  *  out  of 

ttood  in  any  t^e  reaimj  ana>  a[f0  0f  things  that  touch  war  within  the  realm* 

beyond  Pthe  which  cannot  be  determined  nor  dij cuffed  by  the  common  law,  vjitfr 

(cas,  in  other  ufages  and  cufloms  to  the  fame  matters  pertaining,  which 

partibui  ^her  confta^les  heretofore  bavs  duly  and  reafonably  ujed  in  their 

'  tranfmari-  time  \  tnd  that  *v*ry  plaintiff  Jhall  declare  plainly  bis  matter  in 

nia,  for  bit  petition,  before  that  any  man  be  fent  for  to  anfwtr  thereunto, 

fea°th?C  ^nc^  *f  an1  w"  comblain  that  any  plea  be  commenced  before  tht 

admiral  conftable  and  marjhal,  that  might  be  tried  by  the  common  law  of 

Imjurif-  the  land%  the  fame  plaintiff  fhall  have  a  privy  feal  of  the  king 

d hkhad-  wit^out  difficulty,  direded  to  the  faid  conftable  and  marfhal,  to 

mini  four  furceafe  in  thai  plea  until  it  be  difcuffed  by  the  king's  council,  iftbaf 

Englifh  matter  ought  of  right  to  pertain  to  that  £ou%t,  or  otberwi/e  to  ba 
NeptIunLu  irii%^  ^  **'  common  law  of  the.  realm  o/Engfand^  and  alfo  that 

die  with  they  fur ceafe  in  the  mean  time. 

*ny  thing 

done  beyond  the  feat  upon  the  land,  and  the  conftable  and  marfhal  (hall  have  npconufance  of  any 

thing  don/ upon  the  fea.  4  Inft.  1*4. 

They  pro-        5.    1  Hen,  4.  cap.  J4.  All  the.  appeals  to  be  mafic  of  things  done 

iTtoSS^  out  9ftbe  rialm>  ^  *'  ^iedand  determined  before  the  conftable 
cuftomt       and  marjhal  of  England  for  the  time  being^ 

and  ufages 

of  that  vourt,  and  in  cafes  omitted  according  to  the  civil  law,  fecundum  legem  armorum  ;  and 

therefore  upon  attainders  before  the  conftable" -and  raarftial  for  the  time  being,  no  fond  is  forfeited 

or  corruption  of  blood  wrought.  4  Inft.  125.  cap.  17. 

'    Confidcration  upon  (he  Statute  1  H.  a.  cap.  14.  was  had,  how  the  word  appeals  (hall  be  in-j 

tended  before  the  conftable  and  marfhal.  And  aa  Eliz.  Douchtii's  Casb,  petition  was  mad* 

to  the  queen  Dy  the  heir  to  make  a  conftable  and  marfhal,  but  (he  would  not.     Admitting  that 

the  king  grants  a  cftmmimon  of  the  office  of  a  conftable  and  marfhal,  Whether  the  king  may  have 

any  remedy  before  them  by  indidhnent,  or  information  by  the  Attorney  General?  HuL  3.  Anon* 

[But  it  is  there  left  a  quaere]       *         See  pi.  9.  „ 

6.  At  the  requefl  of  the  commons  the  king  granted,  that  one 
Ben  net  .Williams,  who  was  imprifoned  to  anfwer  bffore  tbf  con- 
ftable and  marjhal  of  England,  fhould  be  tried  according  to  the 
common  laws  of  the  realm,  notwithftanding  any  commjffion  to  the 
'C    503   ]  contrary  j  sjnd  thereupon  a  writ  was  accordingly  directed  to  the 
Juftices  of  the  King's  Bench,  as  may  appear,     Prynn's  Abr.  of 
Cotton's  Records,  429,  5  H.  4.  plt  39. 
I  Inft.  40.        7.  If  two  Engtijhmon  <Jo  go  into  a  foreign  kingdom,  and  fight 
cites"s?c!     ^cre,  *M  tne  one  murders  the  o\her%  lex  terrae  extends  not 
andSunf!     hereunto,  but  this  offence  fhall  be  heard  and  determined  be- 
fl.  c.  65.     fore  the  conftable  and  marfhal,  and  fuch  proceedings  fhall  be) 

Jo^Eiii?4*  t'iere  by  attacnin£  ot  tlie  body,  and  otjjerwife,  as  the  law 
X)owtie#«  and  cuftom  of  the  Court  have  been  allowed  by  the  laws  of 
j?afc  the  realm.     2  Inft.  51.  cites  13  H.  4,  5. 

8.  Appeal  of  treafon  lies  not  at  common  law,  but  it  lies  Af- 
fore  the  conftable  and  marjhal,  and  there  it  fhall  be  determined 
by  the  civil  law.  Br.  Trefpafs,  p).  iqt,  cites  37  H.  6.  2, 3. 
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'  9.  If  zfnbjeft  of  the  king  be :  killed iy  another  of  bis  fubyecls 
out  of  England,  in  any  foreign  country,  the  wife,  or  he  that  #i 
heir  of  the  dead,  may  have  an  appeal  for  ibis  murder  or  homicide 
before  the  conftable  and  the  marfaal,  whofe  fentence  is  upon  . 
teftimony  of  witneffes  or  combat.  And  accordingly,  where 
a  fubjed  of  the  king  was  ilain  in  Scotland  by  other  of  the 
king's  fubjeds,  the  wife  of  the  dead  had  her  appeal  therefore 
before  the  marihal  and  conftable.  And  fo  it  was  refolved  in 
the  reign  of  QgElig.  in  Case  of  Sir  Francis  Drake, 
who  ftruck  off  the  head  of  D.  in  partibus  tranfmarinis  that 
his  brother  and  heir  might  have  an  appeal,  fed  regina  noluit 
conftitttere  conftabuforium  Angliae  &c.  £s  ideo  dormiyit  ap- 
pellum.    Co.  Litt,  74.  a, 

10.  Matters  done  out  of  the  realm  of  England,  concerning 
liter,  combat,  or  deeds  of  arms,  (hall  be  tried  and  determined 
before  the  conftable  and  marshal  of  England,  before  whom 
the  trial  is  by  witnefles,  or  by  combat,  and  their  proceeding  is 
'according  to  tie  civil  law,  and  not  by  the  oath  of  12  men.  Co. 
Litt.  261.  a. 

11.  The  court  of  the  conftable  and  marihal  have  conufance 
$f  contra  els y  of  deeds  of  arms,  and  of  war  out  eftbe  realm,  and 
alfo  of  things  touching  war  within  the  realm,  which  may  not  bt 
determined  or  difcufled  by  the  common  law*  and  alfo  all  appeals 
of  offences  done  out  of  the  realm,  and  they  proceed  according  to 
tjie  civil  law.    Co.  Li tt.  391.0. 

12.  If  A,  gives  B.  a  mortal  wound  in  a  foreign  country,  and 
B.  comes  into  England  and  dies,  this  cannot  be  tried  by  the  com* 
mon  law,  becaufe  the  ftroke  was  given  there,  whence  no  vifne 
can  come,  but  the  fame  (hall  be  heard  and  determined  before 
£he  conftable. and  marihal.     3  Inft.  48.  cap.  7. 

13.  If  a  man  be  Jlricken  upon  the  highfea%  and  dies  of  the 
fame  ftroke  upon  the  land,  this  cannot  be  enquired  of  by  the' 
common  law,  becaufe  no  vifne  can  come  from  the  place 
where  the  ftroke  was  given  (though  it  were  within  the  fea 
pertaining  to  the  realm  of  England,  and  within  the  liegance 
pf  the  king)  becaufe  it  is  not  within  any  of  the  counties  of 
the  realm  j  neither  can  the  admiral  hear  or  determine  this 
piurder,  becaufe  though  the  ftroke  was  within  his  jurifdic- 
tion,  yet  the  death  was  infra  corpus  comitatus,  whereof  he 
cannot  enquire;  neither  is  it  within  the  Statute  28  H. 8.  be* 
caufe  the  murder  was  committed  on  the  fea,  but  by  the  faid 
ad  of  13  R.  2.  the  conftable  and  marihal  may  hear  and  de- 
termine the  fame.     3  Inft.  48.  cap.  7. 

14.  Tbe  Judgei  of  this  Court  are  the  Lord  High  Conftable 
of  England,*  and  the  Earl  Marjhal  of  England,  and  this  Court 
is  the  fountain  of  the  marihal  law;  and  the  Earl  Marihal  is 
both  one  of  the  Judges  and  to  fee  execution  done.  4  Inft* 
I23.  cap.  17.  * 

15.  This  Court  of  Chivalry  was  anciently  holden  in  the  [  504  ] 
King's  Hall.    4  Inft.  123.  cap.  17. 

16.  Neither 


5©4  €MttU 

1 6.  Neither  the  Statute  26  H*  8.  «#•  13.  nor  that  of  35  fh  *• 
r<r/>,  2.  »*r  /A*  Statute  of  5  iW.  6.  *«f .  1 1.  A  take  away  the? 
jurtfdrfticn  *>f  the  conftable  and  rftarflial  where  »ne  accnfes 
another  efhigh  treafin  done  put  efthe  realm,  for  of  focii  an  ac- 
cnfation  of  one  again  ft  another  etf  any  high  trenfon  done  out 
of  the  realm,  the  con  (table  and  marfhfrlflibnld  hove  conu- 
fance  thereof,  becaufe  high  tteafon  is  not  triable  by  a  jury- 
according  to  the  coarfe  of  the  common  laws  of  the  realm  in 
that  cafe  for  want  of  proof,    4  Inft,  104.  cap.  17* 

For  there  a*  to  the  Court  of  Chivalry  before  thtOmftabte 
and  MarAial,  See  4  Inft.  123*  to  130.  and  PrrnnVAnt* 
madverfions  ice.  on  4  Inft.  59  to  74  &o« 

(K.  2)     The  Court  of  Honour* 

Sid.  35*.  4.  ]Nft  cafe  where  the  Earl  Marihal  wat  a  luraucfc,  it  was 
pi.  3.  the  -"■  held,  that  a  Court  of  Honour,  touching  arms  and  honour* 
ftrkc/"  way  **  ho'^cn  WKwe  the  Earl  Marihal  only,  or  commif- 
s.  c.Tdd  fi'cmers  deputed  to  exetcsfe  that  office;  but  matters  relating 
accordingly  to  life  end  member  muft  be  kept  before  the  Conftable  ana 
byaiithe     Marfhai.     ,  Lev.  ajo*  JUL  ?o  fc  2$  Car.  2.  B.  k.  Parker's 

prrtcr  %*aic# 

TwifdenJ. 

who  thought  that  fuch  commU&onerrarc  illegal  and  grievous,  as  appears  by  the  petition  of  right, 

viz.  Stat.  3  Car.  cap.  1. S.  C.  cited  Show.  Rep.  353.  a  Hawk.  PI.  C.  14.  cap.  4.  S.  13. 

cites  S.  C.  antl  fays,  Ufeeajis  to  be  the  better  opinion  of  the  Court,  that  during  tbeiunacy  of  tin 
earl  marihal,  it  may  well  be  Juriden  before  eommifuoners  deputed  to  exeveile  his  office  ;  and 
it  feems  hard,  to  fay  that  fuch  comimfuoners,  founded  on  the  plain  neceflHy  of  the  cafe,  and  in- 
tended to  prevent  a  failure  of  juilice,  as  to  Cades  of  which  no  other  Court  has  conufance,  are 
againft  the  purview  of  the  petition  of  fight  made  in  the  3d  year  of  the  reijn  of  King  Car.  1. 
which  compbiafaig  chat  comnuiflionen  had  been  granted  fa*  toe  trial  of  certain  capiul  offence*, 
and  other  outrages,  by  the  martial  law,  under  pretence  thereof  divers  of  the  king's  fubjeQs  had 
been  put  to  death,  prays  that  from  thenceforth  no  cornmilfion  of  like  nature  might  iffue  forth  tq 
\k  executed  as  aforefaid. 

# 

t.  The  Court  of  Honour  cannot  commit  fer  painting  ofarmty 
becaufe  that  is  a  trade,  which  a  perfon  educated  in  it,  may 
lawfully  oft ;  but  though  they  may  do  for  ordinary  ufes,  yet, 
imlefs  they  aire  herald-painters,  they  cannot  do  it  for  great 
Solemnities  or  funerals  without  licence,  much  lefs  may  they 
Order  the  wtfnenies  of  funerals  without  licence,  but  this  ought 
4o  ho  dirt&ed  by  the  heralds,  as  for  all  noblemen  by  Garter 
Kfog  6f  Anns,  for  all  gentlemen  on  this  fide  Trent  by  Cla- 
rencieux,  and  beyond  Trent  by  Norroy  ;  rcfolved.  Lev.  230, 
Hiti.  19  &  ao  Car.  2.  Parker's  Cafe, 
Show.  Rep.      3.  A  libel  was  in  the  Court  of  Honour,  fcttmg  fortb,  that 
353-  *"ffcl  there  are  three  Kings  at  Arms,  Garter,  Clarencieux,  and 
s!  c!  and'    Norrfry,  ***&  flX  heralds,  <kilful  in  defcents,  pedigrees,  and 
Holt  Ch.  J.  arms,  to  whofe  offices  it  belongs  to  marihal  funtrals  &c.  arid 
"fai«Ytki»      That  the  defendant  bad  encroached  upon  their  refpeAive 
fcrveade!"    °^ces>  by  panting  arms,  tnarjhaling  funaralt  fafr.     The  de- 
bate 1  for  if  fondant  for  a  prohibition  fuggefted  the  Statute  of  Magna 

Charta, 
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Charta,  that  no  man  fliall  be  difleifed  of  his  liberties,  or  free  &&  ^thingi 
cuftoms,  but  by  judgment  of  his  peers  fcc.    It  was  infifted  f°  l££* 
againft  the  prohibition,  that  a  Court  of  Honour  is  an  ancient  refpe&ve 
Court  by  prescription,  and  that  being  a  Court  of  great  anti-  [  505   ♦) 
quity,  they  have  endeavoured  to  extend  its  jurifdi&ion*  but  offices,  th«a 
have  been  reftrained  by  feveral  *6h  of  parliament,  and  that  ^^"f1 
the  Statute  13  R.  2.  cap.  2.  declares  the  Earl  Marfltai't  au*  kw  for  the 
thority,  and  gives  remedy  if  abufed9  but  not  hy  way  of  pro-  ^"5»  *nd 
htbitkm  hy  the  courts  of  law,  but  by  a  privy  feal  from  the  J-J^^ 
king,  directed  to  the  Earl  Mtrfhal,  not  to  proceed;  fed  per  prohibition, 
Cur.  if  what  is  fet  forth  in  the  libel  is  true,  it  is  a  wrong  md  the 
done  to  the  pdffeffions  of  the  heralds,  for  which  they  »tektg*^j* 
irare  an  a&ion,  but  here  t«  no  manner  of  complaint  of  any  * 

thing  done  againft  the  rules  of  honour,  therefore  a  probibi- 
tian  was  granted,  becaufe  this  matter  cannot  be  othetwjfe  de- 
termined. 4  Mod.  128.  Trtn.  4  W,  &  M.  in  B.  R.  Offers 
Cafe. 

4.  Concerning  the  ctnftitutU*  */*the  Court  of  Honour,  no 
jfairbt  it  Was  formerly  held  btftre  tht  ConfttbU  and  MarJbaU 
pad  fo  all  along  till  13  H,  8*  when  the  then  Conftable  was 
attainted  of  rreafon,  and  its  being  held  before  the  Afar/bat 
mlamt  is  no  aneienttr  than  the  Court  of  the  Council  if  Torl% 
which  obtained  by  encroachment  only ;  for  firft  it  was  but  a 
coaimiffion  of  oyer  an4ttrmi**r,  y«t  it  after  drew  in  abundance 
of  other  matter,  and  all  by  the  great  power  of  the  Prefident 
of  the  North ;  per  Hokf  Ant)  he  faidx  he  never  knew  what 
fort  of  jwrifHetion  a  Court  of  Honour  has  as  to  mattirs  arifing 
»nbi*  Bnghndj  for  the  Statktuf  13  R.  a.  gives  them  autho- 
rity only,  of  matters  arifing  out  of  the  realm,  and  feats  of 
arms  within  the  realm,  by  which  they  would  have  meant 
jcoats  of  amis  and  efcutcheons.  And  ne  faid,  the  minifters 
of  that  Court  understood  this  matter  of  arms  well,  and  gave 
coats  of  arms,  and  kept  pedigrees  of  families,  and  if  they 
find  people  that  affumt  arms,  to  whom  arms  do  not  belong, 
or  at  leaft  thofe  they  aflume  belong  not  to  them,  their  way 
is  to  poft  them  up,  but  by  what  juftice  or  law  he  could  not 
tell.  It  cannot  impriibn,  for  k  is  no  court  of  record.  He 
laid,  k  were  to  be  wiflted  the  parliament  Would  give  them 
jurifdiftion  of  words  tending  to  difparage  men  of  honour, 
and  fuch  as  generally  provoke  gentlemen  to  fight.  And  per 
Cur.  tbey  have  no  pretence  to  hold  plea  of  words.  7  Mod. 
127.  Hill.  1  Ann.  B.  R.  per  Holt  Ch.  J.  in  Cafe  of  Cfcato- 
bers  y.  Jennings. 

5.  The  Court  of  Honour  has  not  jurifdi&ion  ofiutirds  tend-  No  prece- 
ding 10  the  breach  of  the  peace.  7  Mod.  125. 128.  HilL  1  Ann.  ^blSt 
B.  R.  Chambers  v.  Jennings.  of  fuch  » 

.     „  fuit  for 
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5f54*  C1-  T  TORNE  Mirror  de  Juftices  2.  b.<  Among  the  con- 
»a.  and  fee         JLjL  ftitutions  of  King  Alfred,  one  is,  That  the  fov** 

Aju^ad       T*ZntJ  °f  al*  the  lan<* t0  thi  mid<U*  *f  the  fea  about  the  land  be- 

vcrfiom&c.  'origs  to  the  king  in  right  of  his  crown.] 

7$.  to  J34,       [2.  Matter  Sefden  told  me,  there  was  a  record  in  Turri 

Londinenfl  in  34.  C  I.  that  it  was  agreed  by  all  the  princes  of 

[  5°6  J  the  ChriJHan  world,  that  the  Narrow  Sea,  and  the  fea  which  it 

about  England,  belongs  to,  and  is  within  the  jurifdifiion  of  the 

King  of  England '.] 

[3.  34.  Ed.  j.  Rot.  pat.  Membrana  21.  an  admiral  made 
of  Dover  ver/us  partes  Occidentales  ufquo  Scotiam,  and  another 
admiral  of  the  Thames  verfus  partes  Boreales  ufquo  Berwick.] 

[4.  Rot.  Scot  be  4  E.  a.  M.  5.  Sciatis  quod  affignavimos 
&c.  J.  E.  Admirallum  or  Capitaneum  FJotae  naftne  Navium 
&c] 

[5.  Rot.  Scotiae  7  E.  2.  M.  7.  de  Capitaneo  &  Admirallo 
Flotae  Regis  Navium  Occidentalium  conftitutio.] 

[6.  Rot.  Scotiae  8  E.  2.  Membrana  2.  Willielmus  de  Gray 
Capitaneus  &  Admirallus  Flotse  Regis  verfus  Partes  Occident 
tales  Anglise.  Ibidem.  In  another  place  another  admiral.] 

[7.  2   H.  4.  Rot.  Pari.  Numero  '9.  the  commons  pray 
again  ft  the  Courtof  the  Admiralty  or  holding  plea  of  matters 
triable  before  Jujlices,  according  to  the  common  law.    But  no 
affent  to  this.] 
See  Prynn'a      [8.  4  H.  4.  Numero  47.   In  a  petition  by  the  commons 
Ammadver-  agajnft  the  admiral,  among  other  things,  it -is  prayed,  that 
on  4  InflL     *"'  admirals  ufe  their  laws  only  by  the  law  ofOleron,  and  the  an~ 
80.  the  fame  dent  laws  of  the  fea,  and  by  the  law  of  England,  and  not  by 
E^md     etiflm*  or  h  rtb* manner,     vide  the  anfwer.] 
the^king't         [9«  4  H.  4.  Numero  63.  another  petition,  that  the  admiral 
anfwer.        hold  his  Court  t  upon  the  fea,  or  upon  the  fea  tea/is,  and  not  within 
afranchife  or  vill  j  and  that  fuits  commenced  be  determined  before 
adjournment  to  another  place.  But  no  affent  to  this. 

(A)     Of  what  Things  they  may  hold  Pica,  m 
re/peSt  of  the.  Place  where  they  arife. 

[1,  2  H.  5.  cap.  TT  is  ena&ed,  That  the  confervator  of  the 
16.  [6]  .  ■  •*  truce  and  fafe  conducts  by  the  king 
affigned,  fhall  have  power  to  enqnire  of  offences  done  againjt 
the  truce  and  fafe  condudl  of  the  king  upon  the  high  feas,  out 
of  the  body  of  counties,  and  out  of  the  franchifes  of  the 
cinque  ports,  as  the  admirals  of  the  kings  of  England  before 
this  time  reafonably  after  the  old  cuftoms,  apd  )a(e  upon  the 

roaiq 
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main  fea  ufed,  have  done  or  ufed ;  and  fo  to  make  procefs, 
judgment,  execution  &c]  •  Hob.  78. 

a.  The  Court  of  Admiralty  cannot  hold  plea  of  any  contrad  pi- 103. 
made  upon  the  land  beyond  fea,  but  only  of  things  done  upon  the  fea.  +"  ^ob 
Hobart's  Reports  107,  between  the  •  Spanfjh  ambaflador  and  pi.  104. 
Sir  Richard  Bingley  a  prohibition  granted;  and  109.  between  Mich.  9. 
\  Palmer  and  Pope  a  prohibition  granted.  -  the  sfc?" 

[3.  [But]  If  a  contrail  be  made  upon  the  fea*  but  it  is  after"  r    \_*_ 
wards  feaUd  upon  land,  the  Court  of  Admiralty  cannot  hold     Fo.  599. 
plea  thereof.     Hobart's  Reports  between  Palmer  and  Pope.        S  -%■■  *J 

Hob.  79.  pi. 
104.  and  Ibid,  si  a.  pi.  270.  S.  C.  and  S.  P.  refolved  and  a  prohibition  granted ;  but  if  it  had 
been  a  writing  only  without  fcal,  it  had  made  no  change  as  to  the  jurifdifiion  \  if  the  contraex 
was  at  land  though  the  breach  was  at  fea,  yet  becaufe  thefe  two  mull  concur  to  make  the  caufe  % 
of  fuit,  which  is  intire*  the  party  {hall  be  forced  to  fue  in  the  King's  Court,  becaufe  that  and 
the  common  law  mull  prevail  againft  other  Courts  and  laws,  and  cited  48  E.  3.  a.  10  H,  7.  • 
F.  N.  B.  118. 

n         .  [    507    ] 

4*   17  H.  8.  cap.  4.    Pyracies,  murders,  and  robberies,  done     A  mur-i 
upon  the  fees  or  in  any  haven,  river,  or  creek,  where  the  admiral '"  J^i^^ 
pretends  to  have  jurifdiQion*  Jhall  be  enquired  and  tried.  &c.  jn  lycogniza- 
fuch  /hires  and  places  of  the  realm  as  Jhall  be  limited  by  the  king's .  Me  onto  by 
commijjson*  as  if  done  at  land,  and  fuch  commijjions  under  the  great  j^^ut 
fealjball  be  dire  el  ed  to  the  admiral,  his  lieutenant*  or  deputy,  and  now*  by 
three  or  four  other  fubftantial  perfons  as  the  Lord  Chancellor  Jhall  forcc  of  *7 
name,  to  bear  and  determine  fuch  offences,  according  to  the  courfe  Jmd  «8  ti. 
of  the  rtmmon  law  ufed  for  felony  done  within  the  realm*  8.  15,  it  * 

may  be 
tried  and  determined  before  the  king's  commiflioners  in  any  county  of  England*  according  to  the 
courfe  of  the  common  law;  yet  the  killing  of  one  who  dies  at  land  of  a  wound  received  at  fea, 
is  neither  determinable  at  common  law  nor  by  force  of  either  of  thefe  ftatutes ;  but  it  feems,  that 
it  may  be  tried  by  the  conflable  and  marfhal,  or  before  commiflioners  appointed,  in  purfuance 
of  the  Statute  of  33  H.  8.  93.  Hawk.  PL  C.  79.  cap.  31.  f.  19. 

5.  28  H.  8.  cap.  15.  f.  I.  All  treafons*  felonies,  robberies*  T™4  ft*ufc 
murders,  and  confederacies,  lommitted  upon  the  fea,  or  in  any  J^{°0^Jcef 
haven ,  tiwr*  creek*  or  place  where  the  admirals  pretend  to  have  upon  fea,  ia 
power  or  jurifdidton*  Jhall  be  enquired*  heard*  and  determined*  tobeintend- 
infuebjhires  and  places  of  this  realm*  as  Jhall  be  limited  by  the  ^l^ay 
king's  commijjioner  6fr.  after  the  common  courfe  of  law  ufed  for  fuperaltum 
treajonsy  felonies,  robberies*  murders,  and confederacies of the  fame  marf«  for 
committed  upon  land  within  this  realm.  mitted^bV 

creek  or 
place  where  the  admiral  has  not  jurifili&ion,  the  commiflioners  have  nothing  to  do  to  meddle  with 
it ;  per  Coke  and  Fofter.  Ow.  193.  Mich.  7  Jac  in  Cafe  of  Leigh  v.  BurTey. 

A  pirate  upon  bis  arraignment  before  commiflioners  of  oyer  and  terminer,  ftood  mute  and 
would  not  directly  anfwer.  Saunders  Ch.  B.  and  Brown  and  Dyer  J.  being  aiked  their  opinion, 
held,  that  he  mould  have  the  pain  of  fort  and  dure ;  and  this  by  the  good  and  rcafonable  intend* 
roent  of  the  Statute  of  28  H.  8.  cap.  15,  and  judgment  was  given  accordingly.— -3  Inft.  114. 
S*  P.  but  (ays,  it  is  out  of  the  latter  words  of  the  a&  viz.  "  And  fuch  as  (hall  be  convict  of  any 
«*  fuch  offence  by  verdift,  confeflion  or  procefe."  For  be  that  ftandeth  mute  isnotconvid  of  the 
offence,  but  fuffereth  for  his  contumacy,  and  it  is  neither  by  verdict,  confeflion,  or  proceis. 

The  eomniffionfor  trial  of  piracy  by  Statute  98  H.  8.  cap.  15.  itgood,  though  the  Chancellor  does 
not,  appoint  the  commiffiwrs  as  thatjlatutc  appoints ;  per  Hobart  Ch.  T.  Arg.  Hob.  146.— D.  an* 
b.  ai9.  a.  Pafch.  4  Eliz.  S.  P.  where  the  nomination  was  by  the  Lord  Keeper,  and  held  good  by 
the  greater  number ;  and  this  was  before  the  Statute  5  Eliz.  cap.  48. 

At  to  eriminal  offences  the  Statute  98  H.  8.  cap.  15.  extends  only,  to  fuch  which  are  done  fuper 
alum  marc,  for  if  they  art  done  in  a  creek  or  plate  where  the  admiral  has  not  jurifdi&ion,  th« 

commflioaert 
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tommlflioners  have  nothing  to  do  to  meddle  with  it;  per  Rafter.  Ow.  it  J.  Mifih*  7  Jac  hi  Cafe 

ofteigh  v.  Burley. 

If  an  Englifkm&n  commits  piracy*  be  ittt/ra  tkefubjeft  of  any  prince  or  repiAUck  in  amity  wit  A  the 
crown  of  England,  they  are  within  the  purview  dfthc  Statute  of  a  8  H.  8.  and  fo  it  was  held  where 
one  Wintirson,  Smith  and  others,  had  robbed  a  fhip  of  one  Maturine  Gander,  belonging  te> 
Bourdeaux,  an<}  bound  from  thence  with  French  wines  for  England,  and  that  the  fame  wu  felony 
by  the  law  marine,  and  the  parties  were  conviAed  of  the  fame.     Molloy  60.  cap.  4.  f.  8. 

Sort  is  ifthefubjecl  of  any  ether  nation  or  kingdom,  being  in  amity  tutth  ike  King  of  England, 
commits  piracy  on  thefkips  or  goods  oftht  Eugtifk,  the  fame  u  felony,  and  punifliabie  by  virtue  of 
the  ftatutc,  and  fo  it  was  adjudged,  where  one  C  aaii  its,  captain  of  a  French  man  of  war  or 
about  40  guns,  and  divers  others,  fetting  upon  four  merchant  men  going  from  the  Port  of  Briftol 
to  Carmarthen,  did  rob  them  of  about  a 000 1.  for  which  he  and  the  reft  were  arraigned  and  found 
guilty  of  the  piracy.     Molloy  6c.  cap.  4.  f.  o. 

But  btjorttht  Statute  0/25  Ed.  3.  iftheJuojeQs  ff  a  foreign  nation  and  fine  Englifh  had  joined 
together  and  haft  committed  piracy,  it  had  fee*  trcajon  tn  the  Engli/k,  and  felm  in  tie  foreigners  1 
and  to  it  wis  bid  by  Shard,  where  a  Norman  being  commander  of  a  flup,  had*  together  with 
fbrac  £agliu\  committed  roberiet  on  the  fee,  being  taken,  were  arraigned  and  found  guiky  ; 
the  Norman  of  felony,  and  the  Englifh  of  treafon,  who  accordingly  were  drawn  and  hanged* 
Mni  nam  at  this  day  they  bath  reu'wt  judgment  osfttoits  ay  the  lam  marine.    Ibid* 

6.  A  commiffion  iflued  out  of  Chancery  according  to  the 
Statute  of  28  H.  8.  15.  to  the  admiral  and  others,  to  enquire, 
hear*  and  determine  all  treafons,  felonies  &c*  done  within 
the  jurifdidion  of  the  admiralty,  and  they  iflued  oat  a  pre- 
cept againft  Lacy,  for  having  givtn  a  mortal  ftroke  to  J.  S. 
upon  Scarborough  Sanrfs  (being  a  certain  place  in  tvhkh  tbifim 
bus  fiux  and  refl*x)y  of  which  ftroke  J.  S*  died  at  Scarbo- 
rough, whereupon  L.  was  arretted  and  imprifoned,  and  ar- 
t  iS&  J  raigned  thereof  before  the  commiffioners,  all  of  which  L. 
pleaded  to  a  fci.  fa«  on  a  recognizance  entered  into  by  him 
to  appear  before  the  Juftices  of  Affize  at  York,  which  he  was? 
prevented  doing  by  his  being  lb  tajcen  into  Cuftody* ,  The; 
Attorney  General  demurred  to  the-  plea,  and  one  eaufe  al- 
ledged  was,  that  L.  did  not  alledge  that  the  coroners  who 
enquired  fuper  vifum  corporis  were  coroners  of  the  admiralty 
or  of  the  county ;  but  this  was  held  not  material ;  becaufe 
the  comrniflioners  rnay  proceed  without  any  view  of  the  body 
by  any  coroner.  Mo,  121.  pi.  265.  Pafch.  25  Eliz.  in  thtf 
Exchequer,  Lacy'§  Cafe, 
U.  »yo.  7.  L.  gave  /\  a  mntal ftroke  upon  thefta>  o/tubich  P*  died  at 

pi.  3^3-       Scarborough*  in  the  county  of  York,  and  £.  Ufa s  difcharged  of 
thatJLacy     ft  J-foMhofe  of  the  county  of  York  could  not  enquire  of  it 
waaindiaed  without  enquiring  of  the  ftroke,  and  of  the  ftroke  they  could 
for  the       not  enquire,  becaufe  it  was  not  given  within  any  county  ; 

n^n  upon  w^  *0^  °^  *h°  *i"»wl*y  jurUiii&ian  cannot  enquire  of  it 
Scarborough  as  of  a  felony  without  enquiring  of  the  death,  and  of  the 
Sands,  be-    death  they  cannot  enquire,  becaufe  it  was  infra  corpus  comi- 

2Siw  **  ta*us»  Clte&  2  &eP»  93*  *•  P*t  Cur«  as  adjudged  in  B.  R.  Triiu 
vanr-moTki  25  Eliz.  Lacy's  Cafe. 

-which  be- 
ing removed  into  B,  R.  and  the  defendant  arraigned,  he  pleaded  that  the  indiSnunt  upon  which  fc 
tuas  arraigned  mat  taken  by  commiffion  1  Maii,  dire  Bed  to  tke  judges  'faffife,  and  other  juftices  of 
peace  in  tkefaid  county,  to  inquire  of  all  murders  &c.  and  that  afterwards,  viz.  on  tke  %d  May 
ijued  another  ammifiiu,  direSted  to  tke  admiral,  and  others,  upon  the  Statute  a8  H.  8.  cap.  i&i 
and  this  was  ad  inquirendum  tarn  fuper  altum  mare  ouam  fuper  httus  maris  \  by  force  of  which  he 
was  indicted  of  the  fame  murder.  All  the  juftices  held  that  the  firft  commiffion  was  repealed  by 
the  fecond*  and  fo  the  indictment  upon  which  he  was  arraigned  was  coram  non  indice ;  for  them 
twp  commiffion*  arc  in  refpeH  of  two  feveral  authorities,  the  firft  merely  by  the  common- law/ 

the 
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of  the  queen, 

?♦  When  the  Jeajlows  and  is  ad  plenetudinem,  the  admiral  Mo.  iai, 
(haH  have  jurifduftion  of  every  thing  done  upon  the  water  be-  £*$'***' 
tmeen  tht  high  water*  mark  and  the  law  water-mark,  by  the  ordi-  Eiir.  in  the 
nary  and  naturql  courfe  of  the  fea\  and  fo  it  was  adjudged  in  Exchequer. 
Lacy's  Case,  *hat  the  felony  done  upon  the  ad  plenetudi-  ^2wT 
nern  maris  between  the  high  water-mark  and  the  low  water-  pi.  15o." 
mark  by  the  ordinary  and  natural  courfe  of  the  fea,  the  ad-  S.C 
miral  wall  have  junfdi&ion ;  and  fo  between  the  high  water- 
mark and  the  low  water-mark  the  common  law  and  the  admiralty 
have  divifum  Imperium  interchangeably.     5  Rep.  107.  a.  Pafch. 
43  Eliz.  B.  R.  in  Sir  Hen.  Conftabie's  Cafe. 

9.  Cook  faid,  that  the  admiral  fhould  have  no  jurifdi&ion 
where  a  man  may  Jet  from  one  fide  to  the  other  \  but  the  coroner  of 
the  county Jhall  enquire  of  felonies  committed  there ;  which  was 
held  to  be  good  by  all  other  Juftjces;  and  he  gave  this  dif- 
ference, that  where  the  place  was  covered  over  with/alt  water 
out  tf  any  county  or  town,  there  eft  ahum  mare ;  but  where  it  is 
within  any  county,  there  it  is  not  ahum  mare,  but  the  trial 
(hall  be  per  vicinetum  of  the  town.  Ow,  122,  123.  Mich. 
7  Jac.  Leigh  v.  Burley. 

io.  Great  queftion  was,  if  a  man  emmittetb  piracy  upon  the 
fea,  and  one  knowing  thereof,  rcceiveth  and  comfortetb  the  defend* 
ant  within  the  body  of  the  county  \  if  the  admiral  and  other  the 
commifiioners,  by  force  of  28  H.  8.  cap.  16.  may  proceed 
by  indictment  and  conviction  againft  the  receiver  and  abettor, 
inafmuch  as  the  offence  of  the  acceffary  hath  the  beginning 
within  the  body  of  the  county.  And  it  was  refolved  by  them, 
that  fuch  a  receiver  and  abettor  by  the  common  law  could  not 
be  indicted  or  convicted,  becaufe  the  common  law  cannot 
take  conufance  of  the  original  offence,  becaufe  that  is  done 
out  of  the  jurifdi&ion  of  the  common  law ;  and  by  coqfe- 
quence,  where  the  common  law  cannot  punifh  the  principal, 
the  fame  (hall  not  punifti  any  one  as  acceffary  to  fuch  a  [  509  ] 
principal.  13  Rep.  53.  pL  21.  Trin.  7jac.  The  Cafe  of  the 
Admiralty. 

II.  Where  a  man  tnzyfee  that  which  is  dm  of  one  fart  end 
the  other  of  the  water  &*.  in  that  place  the  county  may  have 
cognizance,  and  it  may  be  tried  by  a  jury;  which  proves  alfo, 
that  that  which  may  be  tried  by  the  common  law,  doth  not 
belong  to  the  admiral's  jurifdidion.  12  Rep.  80.  Hill.  8  Jac. 
cites  8  £.  2.  Corone  399,  and  fays,  that  Stamford's  Pleas  of 
the  Crown,  lib.  I.  fol.  51,  citing  this  book,  fays  thus,  viz. 
So  this  proves  that  by  the  common  law  before  the  ftatute 
&c.  the  admiral  (hall  not  have  jurifdiA ion  upon  the  high  fea, 
which  proves  that  the  admiral' by  the  common  law  hath  jurif- 
dic~Uon  upon  the  high  fea,  and  cpnfequently  that  his  jurifdicr 
tion  was  by  the  common  law,  and  then  it  is  fo  ancient,  that 
the  commencement  cannot  be  known ;  fo  that  Lord  Coke 
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fays,  he  concludes  that,  his  authority  did  not  begirt  M 
the  reign  of  Ed.  3.  as  Lambert,  upon  uncertain  eortje&ure* 
fuppofeth;  for  if  the  jurifdi&ion  had  then  began  and  been  in- 
stituted, it  would  have  appeared  upon  record.  12  Rep,  8d» 
Hill.  8  Jae.  Anom 

12.  The  admiralty  of  England  can  hold  no  plea  of  any  con- 
tra&y  but  fuch  at  arifetb  upori  the  fea  2  no,  though  it  tijei  upon  any 
continent 9  port,  or  haven  in  the  world  out  of  the  kings  dominions t 
for  their  jurifdi&ion  is  limited  by  the  Aatutes  to  the  feai 
only ;  for  the  admiral  is  for  the  fea ;  and  the  court  for  mari- 
time caufes,  and  therefore  if  any  ft  ranger  or  other  will  feek 
juftice  at  the  hands  of  the  King  of  England,  for  wrongs  done 
him  out  of  his  dominions,  hemuft  feek  it  in  thofe  courts  that 
have  jurifdi&ion  over  the  caufe.  Now,  if  the"  caufe  rife  at 
land  or  in  a  port  (for  no  port  is  part  of  the  led,  but  of  the 
continent)  then  he  cannot  fue  in  the  Admiralty,  but  in  the* 
courts  of  common  law,  which  have  unlimited  powfer  in  caufes 
tranfitory,  arid  theh  it  rriuft  be  fo  laid*  that  it  taay  give  jurif- 
di&ion*  Refolved  clearly  by  the  whole  Court.  Hob.  79. 
pi.  103*  D'Aturia  v.  ToliiffandBingleya     . 

13.  A  fuit  was  in  the  Admiralty  for  taking  good  circa  Capi 
de  rertfuper  ahum  mare.  A  prohibition  was  moved  for,  be- 
'caufe  it  was  in  the  port  of  Guinea  when  they  were  at  anchor,  and 
every  port  is  within  the  body  of  the  land,  and  not  upon  the 
high  fea.  Coke  Ch.  J.  faid,  that  peradventure  the  ports  thereJ 
are  not  as  the  havens  are  here.  Doderidge  faid,  that  there 
is  not  any  port  there,  but  there  are  roads,  but  they  are  not 
within  the  body  of  the  land  but  in  the  fea,  arid  they  may  he 
at  anchor  in  the  fea,  and  therefore  a  prohibition  was  denied  ; 
but  Coke  faid,  that  if  it  had  been  within  the  body  of  the1 
land  the  admiral  ought  not  to  hold  (>Iea  of  it.  Roll.  Rep. 
250.  Mich.  13  Jac.  B»  R*  Willet  v.  Newport* 

Mo.  891.  ,^  a  libel  was  againft  B.  fof  zjbip  lying  at  anchor  at  Lime- 

ADonfbiit  houfe.  The  libel  was  in  nature  of  a  detinue  at  common  law, 
s.  c.  and  a  and  becaufe  this  was  infra  corpus  Cotft.  and  not  within  the* 
^°nTcd  — a  admiral's  jurifdidion,  a  prohibition  was  granted.*  Oo*  J. 
SrqU.Rcp.  5*4»  P*«  *7»  Mich.  16  Jac.  B.  R.  Violet  v.  Blague. 

49.    Violett 

v.  Blake.  S.  C.  and  prohibition  granted ;  for  by  Doderidge  Lyme  Houfe,  Hull  &c.  are  within 
the  points  of  the  land,  and  out  of  the  jurifdi&on  of  the  admiralty,  and  cited  a  cafe  in  the  time  of 
£.  1.  Atowry  192.  and  46  £.  3.  where  trefoais  was  brought  for  the  taking  a  (hip  at  Hull,  and 
the  mayor  of  Hull  demanded  conufancc  of  the  plea  and  had  it,  and  that  the  book  of  8  £«  £. 
Corone  399*  was  denied  by  the  judges  to  be  law. 

15.  Plaintiff  may  fue  in  the  Admiral  Court  on  a  cotitraA 
if  he  will  fuppofe  it  to  be  made  in  Virginia,  but  xfhefuppo/if 
it  to  be  made  in  England,  he  may  fue  here;  but  if  part  of  tb$ 
contracl  be  made  here  and  part  over  the  jea  in  Virginia,  or  upon 
the  fea,  the  common  law  only  (hall  have  jurifdi&ion ;  pet 
Jones  J.  who  faid  that  thefe  are  the  true  differences.  2  RolL 
Rep,  492,  493,  Hill.  22  Jac.  in  Capp's  Cafe. 
£  5x0  1  *&•  it  is  ufual  in  the  libel  to  alledge  fame  contmft  to  be 
made  fuperaltum  mare;  but  if  the  furmife  be  not  true  a 

prohibition 
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prohibition  (hall  be  granted.  And  Doderidge  faid,  if  a  Jbip 
Hot  at  anchor,  and  wants  v/eJuaisy  and  finds  to  land  to  7.  S.  to 
bring  vi finals,  and  then  tbi  contract  is  made  in  tbejbipy  this  is  3 
fcontraft  upon  the  fea,  aiid  therefore  it  fhall  be  tried  in  the 
Admiralty,  but  contrafy,  if  the  contract  is  made  wholly  at 
land,  ami  the  victuals  Afterwards  fent  tQ  the  fhipf  Latch  ri. 
Hill.  1  Car.  Godfrey's  Cafe: 

17.  A  contrail  was  made  of  lajuU  with  feveral  fcamnt  to 
bring  a  Jbip  from  a  port  in  England  to  London,  for  a  certain  Jam 
of  money  to  be  paid  to  tbemf  Upon  a  libel  in*  the  Admiralty 
tor  this  money,  it  was  fqggefted  for  a  prohibition,  that  the 
contract  was  made  at  land/  with  diverfe  jointly  for  a  fnm  in 
grofiy  and  fo  could  not  be  within  the  ordinary  rule  of  mari- 
ners wages  to  be  fued  for  in  that  Court,  becaufe  there  they 
nay  all  join,  and  not  be  put  to  the  inconvenience  of  fbing 
ieverally  as  at  law,  but  as  this  contract  is,  they  are  to  fu« 
jointly  at  common  law ;  but  the  prohibition  was  denied,  for 
this  muft  be  taken  as  mariners  wages,  and  therefore  the  Ad* 
sniralty  have  jurifdi&ion,  though  the  contract  was  at  land  ; 
betides,  this  prohibition  being  /prayed  after  fentence,  it  i* 
tltfcretionary  in  the  Court  to  grant  it  or  not.  x  Vent.  343, 
Mich.  31  Car.  2.  B9  R.  Anon. 

18.  In  a  prohibition  to  ftay  a  fuit  in  the  Admiralty  for  And  Nonfe 
mariners  wages;  the  fuggeftion  was>  that  this  fuit  was  founded  Ch-  J-  k»i 
on  a  charter  party  made  at  land,  and  not  fuper  altum  mare ;  ^  ^ 
but  the  prohibition  was  dama\  becaufe  wages  are  not  due  to  opinion  of 
mariners  for  labour  done  at  fea,  and  the  charter  and  contract  Hale  Ch.  j. 
made  on  the  land,  is  pnly  to  ascertain  them.  3  Lev.  60.  Tnn.  ™  » 'on™. 
34  Car.  a.  C«  8.  Coke  v.  Cretchet.  ence  had 

between 
them  at  the  deQre  of  the  Court  of  C.  B.  after  the  time  that  North  was  Ch.  Jufti  ce  of  this  Court  \ 
and  theniext  day  was  a  like  cafe,  and  like  rale  made  between  Mxddleton  and  Scolly. 

&iq\  addt 
nota  that 

fuggefted  for  a  prohibition,  that  the  contrafi  was  made  at  land',  by  one  of  the 
and  laid,  that  though  fuits  had  been  permitted  for  ma/inets  Admiralty 
wages,  yet  that  was  when  they  alt  joined  in  the  fuit  to  avoid  ^ {^^ 
the  putting  them  to  fuefeverally,  as  they  m,uft  do  at  law ;  but  againftfpme 
here  the  fait  was  by  2  only,  andagainjt  2,  and  therefore  they  <?  the 
ought  not  tq  have  the  privilege  of  common  feamen,  especially  ^JJ^Aew! 
fince  the  CQittra£t  with  the  pwners  is  joiqt,  an<jt  two  only  are  i$  not  to 
fued  whereby  they  will  be  charged  with  the  whore.  "But  a  charge 
prohibition  was  not  granted,  for  though  the  plaintiffs  were  £e  whole 
purfcr  and  boatfwain,  &c.  yet  they  are  mariners  ftiH,  and  but  only  ' 
may  foe  in  the  Admiralty  tor  wages,  aud  the  proper  remedy  according 
is  these ;  but  if  they  do  not  proceed  according  to  their  raw,  ^JjJJJj^. 
the  remedy  lies  hpre.    %  Vertf.   181.  Trin  2  W.  &  M.  in  Jbie&aretJ 
C.  fi.  AUefon  v.  March. 

.  2D.  A  prohibition  fiiall  not  go  the  Admiralty  for  mariners  **  Mod. 
wages,  though  the  contract  was  made  at  land ;  and  the  Court  JiduEi  v* 
held  that  for  the  convenience  of  teamen  the  Admiralty  ha*  s.  c.  on  a 
Vet.  VI.  Q,<i  always 


19.  Libel  by  two  of  the  mariners,  viz.  far  for  and  boatfwain  ™ 
otgatn/i  two  of  the  owners  of  the  fliip,  for  their  wages,     ft  was  \} 
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motion  to  always  been  allowed  to  hold  plea  thereof,  but  with  this  lii&itf 

aifchargc  *  ation,  that  if  there  is  any  fpecial  agreement,  by  which  tho 

prohlbidon,  rnariners  are  to  receive  their  wages,  in  any  other  manner 

but  the  than  ulual ;  or  if  the  agreement  be  ynder  feal,  io  as  to  be  more 

rule  wu  than  a  parol  agreement,  in  fuch  a  cafe  a  prohibition  {hall  be 

Buta^notc*'  granted,  and  io  it  was  granted  iu  this  cafe.   I  Salk.  3**  pi.  I. 

it  there  rafch.  5.  W#  &  M.  in  B.  R.  Opie  v.  Child,  &  al. 

added,  that  , 

this  was  (aid  to  be  otherwife  by  the  Court  upon  a  motion  in  B,  R.  Mich.  4  Anna;  in  a  Cafe  be* 
twecn  B*a*  Ann  Ba*k,  which >ya4  moved  by  Mountague,  * 

[  5"  ]  %u  II  feT  \%  W.  3.  cap.  7,  All piracies,  felonies,  and  rob* 
ffiritt  committed  upon  the  fed,  or  in  any  haven,  river ,  creek*  or 
place  where  the  admirals  have  power  or  jurtfdicJion,  may  he  en~ 
quired  of,  heard,  and  determined  in  any  place  at  fea,  or  upon  landx 
in  any  of  bis  maje/ly'j  dominions,  fortst  or  faRoru*,  to  he  ap* 
pointed  by  the  kings  cowemiffia*  under  the  great  feal,  of  the  feal  of 
%he  admiralty,  directed  to  any  of  the  admirals,  vice- admirals,  rear- 
admirals,  judges,  and.  vice-admiralties  or  commanders  of  any  of 
his  majeftf*  /hips  of  war,  and  a/Jo  to  any  fuch  perfons  as  bis  md^ 
Mfty  /ball  appoint  5  which  commiffioners  /hall  have  power,  by  war- 
rant under  the  hand  and  feal  of  them,  or  any  of  them,  to  commit  to 
cujiody  any  perfon  againjl  whom  information  if  piracy,  robbery,  on 
felony  upon  thefea,  /ball  be  given  upon  oath,  and  to  call  a  court, 
of  admiralty  on  Jbipboard,  or  upon  land,  as  becafion /ball  require  % 
which  court  /ball  confift  of  7  perfons  at  leafft*—-%9  If  fo  many 
of  the  perfons  cannot  conveniently  be  ajfembled,  any  3  of  theni 
(whereof  the  prefident  or  chief  of  feme  Engli/b  faStory,  or  thi 
governor,  lieutenant  governor,  or  member  of  his  majejt/s  councils 
tn  any  of  the  plantations,  or  commander  of  one  of  bis  majeftfs  Jbips^ 
is  to  be  one)  J$al!  have  power  tp  call  any  other  perfons  on  Jhip^ 
board,  or  upon  the  land,  to  make  up  t&e  number  of  7»~3»  Pre~i 
vided  that  no  perfons  but  known  merchants,  faclors,  or  planters* 
or  captains,  lieutenants,  or  warrantrofficers,  in  any  of  his  n\a- 
jejly*sjhips  of  war,  or  captains,  ma/lers,  or  mate*  of  feme  Engli/b 
jhip,  Jhall  be  capable  of  fitting  and  voting  in  ijhefax'd  iourt. 

22*  If  the  fubjecl.s  in  enmity  .with  the  crown  of  England,  be* 
faihrs  on  board  an  EngEJh  pirate  with  other  Engli/b,  and  then  at 
robbery  is  committed  by  them,  and  afterwards  are  *t^ken,  it  it 
felony  without  controverfy  in  the  Englifh,  but  npt  in  the 
ft  rangers  ^  for  they  cannot  be  tried  by  virtue  of  the  t6mmif~ 
lion  upon  the  ftatute,  for  it  was  no  piracy  in  them,  "b'tif  the 
depredation  of  an  enemy,  for  which  they  fiiall  receive  £  tf  ia| 
by  martial  law,  and  judgment  accordingly*   Molldy  60.  cap, 

4. 1.  10. 

23.  If  one  fteals  goqcjs  in  one  county,  and  brings'them 
into  another,,  the  party  may  be  indtSb^  in  either  county} 
but  if  one  commits  piracy  atfea,  and  brings  the  goods  into  a  count} 
in  England,  yet  he  cannot  beindi&ed  upon  the  ftatute,  for 
'that  the  original  taking  wafe  not  felony,  thereof  the  common 
iw  took  cognizance.    Molloy  70.  cap*  4.  f.  30* 

(B.)9f 


P 
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(B  )    Of  what  Things  they  may  hold  Plea* 

[i.  jF  a  man  makes  an  agreement  with  another  fuper  ahum  Hob,  Rep, 
*  mart  to  carry  goods  to  parts  beyond  tbefea*  and  after  this  79-  pi-  »°4« 
agreement  is  put  in  writings  and  foaled  in  a  place  beyond  tbefeas  JJ*  "* " 
upon  the  land,  the  Court  of  Admiralty  fnall  not  hold  plea  &C.&&P, 
tipon  this  agreement,  for  by  the  putting  of  this  into  a  deed, 
the  agreement  is  taken  away,  and  the  jurifdidUon  is  changed 
thereby.     Hobart's  Reports  287,  C.  268*  between  Palmer  and 
Copt.'] 

[2.  But  it  had  been  otherwife,  if  the  agreement  had  been  Bob,  u». 
put   in  writing  without  fealing  thereof*    Hobart's  Reports  !*•  •** 

7*J  r^  »     .      Hob-  79- 

[3*  If  an  agreement  be  made  *£*»  Am^i*  carry  Jime  goods  pe-  pV  1*4  It 
yondfea,  and  after  the  goods  by  negligence  are  damaged  with /alt  !*£  J"?7? 
water  upon  the  high  Jias,  yet  the  Court  of  Admiralty  cannot  *# 

hold  plea  of  this ;  for  though  the  breach  was  upon  the  fea, 
yet  there  pught  to  be  another  aft  alio  to  concur  to  make  a 
fuit,  fcilicet,  the  contraft,  which  fuit  is  entire,  and  there- 
fore the  common  law  {hall  prevail*  Hobart's  Reports  287, 
C.  268.  between  Palmer  and  Pope.] 

[4.  If  an  agreement  be  made  in  Malaga,  or  other  place  bo*  f    512  ] 
yond  the  fea,  the  Court  of  Admiralty  fliall  not  hold  plea  &C.cite«\ 
thereof.    Hobart's  Reports  28  j.  between  Audaly  and  Jennings,  ^  ])% 
Cafe  269.]  prohibition 

wa*  granted 
beeaufe  it  append  that  the  agreement  waji  made  in  {he  i{Ja&4  ©*  Malaga.— »SL  C.  cited  Hob. 
39,  80.  in  pL  104.  Mich.  9  Jac,  C.  B.  in  Cafe  Pajmer  v.  Pope. 

[5.  They  cannot  hold  plea  of*  wrecir  for  this  is  exptefsly  *  *«*•  x34* 
prohibited  by  the  -J*  ftatute.   Mich.  15  Car.  B.  R.  between  ^#""u 
the  Lord  Admiral  and  Sfidfon,  per  Curiam  refblved,  ajjd  a  * u'sot 
prohibition  granted  where  it  wajs  fuppofed  to  befiotfam ;  and  material 
the  plaintiff  and  defendant  there  fupnifed  it  was.  wreck  and  S^l*1* 
thereupon  a  prohibition  granted.]  infra  floxum 

&  rcnVxum. 
aqiwc,  hot  whether  it  be  upon  any  water  within  wry  county. 

*  Nothing  fliaU  he  (aid  wreck,  hut  fuch  gooda  only  aa  arc  eaft  or  left  upon  the  land  by  the 

tea ;  quae  naufragio  ad  terrain  appelluntur.  5  Rep,  10&  a.  It  fhall  not  be  tried  in  the  AoV. 

antral  Coon  but  Wore  the  King's  Joiticea  at  the  rrnnmon  l%w  1  beanie  the  wreck  ia.  ever,  caft 
upon  the  lend,  a  Inft.  168. 

f  Viz.  by  1$  R.  3.  cap,  3. See(E.  *)  pi.  6.  S.  P. 

[6.  If  a  fubjecl  of  the  king  of  Sfafa  commits  certain  crimes  *F*\\*X%% 
again/this  king*  for  which  all  his  goods  are  confifcatea\  and  after  £iicn^L 
he  comes  into  England  with  his  goods,  and  fells  them  here  to  a  fub-  jac.  S.  C. 
je&  of  our  king;  the  ambaiTador  of  the  king  of  Spain  cannot  — aBrownl. 
fiie  in  the  Admiralty  Court  for  the  goo4s  againft  a  fubje£  of  $a„,V 
•ur  king ;  for  though  the  goods  were  confifoated,  yet  now  Cafe  s».  C. 
the  property  fhall  not  be  queftioned  but  at  common  law.     Hobart's  though  the 
Reports  286.  *  Don  Alphonfo  the  Ambaffador  if  the  King  of  ggj^J 

Q^q  %  Spain 


the  high  fe*,  Spain  v.  Cornero 5  and  the  like  between  D*»  P/dSr^  apd  another* 
^h'»U8h  Hill.  9  Jac]  .. 

Watt*,  who 

was  the  vendee  was  not  made  a  party  to  the  fuk,  yet  inafmuch  as  he  bought  ahem  in  market 
overt,  and  that  by  this  fait  the  property  will  be  drawn  in  qtieftion  in  the  Admiralty,  where  it 
was  prolecuted  in  the  name  of  the  Spanifh  ambaffador,  a  prohibition  was  granted.  S.  C> 

cited  Hob.  79.  pi.  104.  that  a  prohibition  was  granted;  far  the  property  of  goods  here  it  land 
nuft  be  tried  by  common  law,  however  the  property  is  guided.— -See  (£•  s>)  pL  o>  S.  C 

iLaL  188.         [y#  Cramer  qaerens  v.  Toakly  defendant.  The  cafe  was  en- 

wasVefi  tered»   Mi<*«  2-  Car.  &<**  B-  *<*•  4-  21.] 

brought  for       [S.  Special  acliom  brought  upon  the  ftatutes  of  the  13  R*  Z« 

breaking  a.  cap%  ^.  &  2  H.  4,  cap.  4.  for  profecuting  ofafuit  in  the  Court 

SaJymV  °f  Admiralty,  where  they  had  no  jur'tfdiaion  to  hold  plea;  and 

away  the  if  one  who  prpfecutes  there  as  attorney  for  another  (as  the  Cafe 

fails,  the  was),  (hall  be  aft  offender  againft  the  faid  ilatutes ;  'and  whir* 

tuMfccdbf  tbtjiatuus  give  an  action  by  way  of  writ,  and  an  a&ton  is  brought 

warrant  here  (as  the  cafe  was)  by  way  of  bill,  if  this  be  good  or  not* 

out  of  the  [was  the  queftion.]  / 

toS the      [9-  VP?n  the  ^^  brought,  and  fpecial  verdid  found, 

ihip,  and      two  points  were  made.] 

infaivocuf-      £j0#  pj,.^  'print  Upon  the  jurifili&ion  of  the  Admiralty 

fa£?    y     though  the  eontra&  be  beyond  fea,  becaufe  it  is  to  be  performed 

whereof  he    in  London,  the  freight  being  to  be  paid  in  London,  if  the  Ad* 

entered  into  miral  here  ought  to  have  jurifdi£tibn?J 

andalrried       [?'•  Second,  If  he  that  profecutes  only  as  an  attorney  there? 

•way  the      fhall  be  puntfhed  within  the  ftatute  for  this  offence  ?] 

fails,  qua 

eft  eadesn  tranfgreiTio.    It  was  objected  that  the  breaking  the  Ihip  is  not  anfwercd\  and  that 

the  warrant  does  not  give  him  any  authority-  to  carry  any  thing  away. .  Bat  the  Court  held  the 

plea  good  enough,  becaufe  the  entering  into  the  (hip  is  a  breaming  of  it  in  law,  u  a  ciaufumy 

f  regit  Sec.  and  like  wife  he  may  carry  away  the  fails,  that  being  the- manner  of  their  proceedings 

and  grounded  Upon  re  a  f on,  becaufe  hetannot  in  fslvo  cuftodire  unlefs  the  fails  are  carried  away. 

Godb.  383.  tcV  390.  pi.  474.  S.  C.  argued  fed  adjornatur,  and  by  the  points  there  axgoe4 

it  feems  that  the  following  pleas  of  8,  o,  xo,  and  11.  belong  to  this  cafe  of  pL  7.  and  that  they 

(hotald  have  been  all  joined.—— 3  Lev.  3^8.  Pafch.  5'W.  &  M.  in  C.  B.  Sands  qui  tarn  &c; 

v.  Child,  Franklin  and  Leach,  who  had  fued  rh  the  Admiralty  as  agents  in  the  Eaft  India  Com* 

r    - .  _    I  pany  to  ftay  the  plaintiffs  (hip  from  going  to  the  Eaft  Indies,  and  paid  all  the  fees  of 

L    5    S    J  the  profecution,  and  thereupon  the  Uiip  wasftaid-     After  jedgment  for  the  plaintiff 

in  C.  B.  Error  was  brought  in  B.  {t.  where  all  the  matters  argued  in  C  B.  were  argued  again 

feveral  times  in  B.  R.  And  ift,  That  all  this  being  done  on  the  behalf  of  the  company,  tie  scbonf 

•ugh  to  have  been  brought  againft  the  company,  end*  not  againft  the  defendants,  their  (iervanta. 

But  this  was  over-ruled  by  both  Court*.    For  1  ft,  This  is"  not  like  the  Cafe  in  Godb.  985.  where 

one  fued  in  the  Admiralty  for  another  by  warrant  of  attorney  of  his  agent ;  for  here  it »  not  fbund 

that  they  have  any  warrant  of  attorney,  and  they  may  do  it  of  their  own  heeds.    But  tdly,  If  it' 

was  by  warrant  of  attorney  of  the  company;  yet  this  wilt  not  ekdirie  the  matter  ?  beceefea  warrant 

of  attorney,  though  of  the  king  hixnfelf,  will  not  excufc  the  doing  an  illegal  ad  ;  for  ffcovgh  the 

commanders  are  trefpafforsj  £0  arc  the  perfdnt  alfa  who.  do  the  a&'-^4-*— —  4  Mod-  176.  to 
*Sa.  S.C.  •.:..;..  . .,    •.    r  •       '  ' 

f  «*-  «»  [12.  If  a  man  of  Frizeland  fues  an  Engliflman  in  Frizeland 
a  ?°|*  5B°^  berorfe  the  governor  there,  and  there  reavers  againft  him  a  ar- 
sTcWcited  tamfum »  uPon  which  the  Englijhman  not  having  fufiuimt  ufa- 
tev.s67.'  tisfy  it»  comes  into  England,  upon  which  tb§  governor  finds  hi* 
Trin.  ai  letters  mijfive  into  England,  onvns  magiftraius  infra  regnum 
£*£*•„  Angli*  rogans,  io  make  execution  of  the  {aid  judgment*  The 
Cafe  of  Tu.  Judge  of  the  Admiralty  may  execute  this  judgment  by  imprifonmeni 
fidov.Gre-  of  the  party,  and  he  ihaU  not  be  delivered  by  the  common 

.   <       .j    .  .-.    ,..         .....  ''law; 


torn  of  a*mfc*tt?>*  ^r3 

•  *        • 

aw  j  for  this  is  by  the  law  of  nations,  that  thejujtict  of  one  goryjwtf«* 
nation  Jboutd  be  aiding  to  the  juflice  of  another  nation,  and  for  J^Jj*1***" 
one  to  execute  the  judgment  of  the  other;  and  the  law  of  made  at  Ma^ 
England  trices  notice  of  this  law.  arid  the  Judge  of  the  Ad-  Mg*  «■ 
toiralty  is  the  proper  magiftrate  for  this  purpofe;  for  he  only  ^^j^. 
liath  the  execution  of  the  civil  law  within  the  realm*    Pafch.  ckmndim 
S  Jac.  B.  R.  Wiet$  Cafe,  refolved  upon  an  Habeas  Corpus,  «■«  «j*»> 
and  remained.]  /  £+£ 

,      .     .  to  another 

fheo\  onaifoltnfthcAfenintythmU  that  the  contrad  waa 

made  upon  the  land,  tp  which  it  wu  anfwered,  thaMhough  it  was  Go  made,  yet  upon  the/nit  in. 
the  Admiralty  of  Spain Jentence  was  given,  and  the  fuit  hete  ft  only  to  have  execution  of  the  fentenco 
-here,  and  in  loch  cafe  no  prohibition  lies  ;  and  tothil  the  Court  inclined ;  bat  then  it  was  (aid, 
that  the  feotence  in  the  principal  cafe  here  in  Mi  was  not  peremptory  and  final  to  pay  any  thing  for 
non-performance,  but  nes  inUrUcMtory  only,  that  he  {hall  receive  and  bring  t^ie  pods  according 
to  the  agreement,  but  here  the  fuit  is  for  damages  for  not  receiving  and  carrying,  tor  which  a&ion 
on  the  cafe  lira ;  whereupon  it  was  ruled,  that  the  plaintiff  declare  upon  trie  ltiggeftion,  fo  that 
ppon  the  pleading  the  matter  may  cone  judicially  in  queftioo— Sid.  418.  pi.  1  •  S.  C  that/Aij  was 
On  a  Jentence  in  tie  AIc*det  which  is  the  Admiralty  at  Malaga,  and  a  prohibition  was  granted  for 
.the  lame  reafon,  and  alfo,  for  that  the  Alcade  is  not  as  Admiralty  here ;  and  oil  another  motion 

afterwards  for  a  confutation,  the  fame  was  not  granted  for  the  lame  reafons. Vent.  38.  S.  C. 

.and  becavie  the  fcatence  was  mot  complete,  but  only  an  award  that  the  nuacnandiies  (hould  bo 
.received;  a  prohibition  was  mated.  \ 

.  Upon  a  judgment  given  in  the  Court  of  Admiralty  they  mayfke  out  an  execution  thereof  in  foreign 
+artjt  as  in  France  &c.  Per  Dr.  Steward,  who  at  the  define  of  the  Qourt  of  C.  B.  delivered  hit 
opinion  there.    Gbdb,  nfio.  pi.  359.  Mich.  10  Jac  in  the  tad  of  Greenway  v;  Barker, 

[13.  If  a  titer  chant  cf  Holland  brings  trejpafs  againft  J;  S.  N 
for  afbip  laden  with  merchandize,  fef  quia  non. liquet  qua  bona 
fuerunt  in  navi  pr*dic7a,  quando  it  partibus  HoOandia-vtrfus  - 
regmtm  ifiud  iter  fuum  cepit,  mdndatmm  eft  comiti  Holland**'*  ptad 
per  probes  tf  letaltt  homines  fef  mercatorei  terra  fua,  ubi  pra- 
diftus  querent  ft  in  mdri  phfuit  inquirat  diligenter  qua  mercime- 
.nia  carrncatp  fuerunt  8tc.  iff  inqusfitionem  aJ>erte  &f  fideliter  fat- 
gam  remandot  dotnina  rogi,  &c.  21  Ed.  I.  Liber  Parliamento- 
runi  65,  b.]  .  4  . 

14,  Libel  before  the  Mayor  of  Hull  as  admiral  there  againft 
em  etdminiflrator  for  5I.  forfmitVs  work  done  for  the  inteftate, 
in  mending  a  Jhip  for  bim%  and  faid,  that  he  arretted  the  ihip 
within  the  admiral  of  England's  jurifdi&ioa.  The  defendant 
pleaded  fully  adminiftered*  A  prohibition  was,  prayed,  I  ft,  Be- 
caufe  it  is  not  fiievrn  that  the  ihip  was  arretted  within  the 
jimfdifltion  of  the  Mayor  of  Hull.  2dly,  Becaufe  ad  ion  on 
the  cafe  lies  at  common  law  fbr  this  debt,  jdly,  Becaufe  the 
plea  of fully  adminiflered  is  triable  only  at  common  law\  and  for 
-thefe  reaibns  a  prohibition  was  granted.    Liti.  Rep*   166. 

JUieh.  4  Car.  C.  B.  Afliton's  Cafe.  -  1 

15.  On  a  motion  for  a  prohibition  to  a  fuit  in  the  Admi-  IXH  J 
jaky  for  mariners  wages  y  it  was  agteed,  that  if  a  /hip  does  not  J^g*;*" 
rjuurjty  butperifbas  by  tempeft,  enemies,  fire  *?cc*  the  mariners  BlackweU 


lofe  their  wages,  for  otherwife  they  would  not  endeavour  nor  fr^y^v 
fcazard  their  lives  to  preferve  the  (hip.  Sid.  179.  pU  H*  Hill.  ^J?8^ 
15  &  16  Car.  2.  B*  R.  Anon*  becaufe  it 

waafonodt  A 

on  a  fpecialty  made  on  land,  and  thecuftom  of  merchants  is,  that  nnlefs  the  (hip  cornea  home 

>Jtp  wages  it  payoMc  to  teem,  and  osmfeonently  not  totbtir  onccniora  or  tdsamiifcatois,  and  tbia 

fi*8  flea 


sh  tfuurt  of  3DtafcalQu 

"pica  wit  difallowed  is  the  Admiralty,  tod  fo  it  ia  fiiggefted,  the  Court  granted  •  nrohihkioft 
ftotwithftanding  fentenceand  appeal,  it  being  contrary  to  a  verdidatlawend  not  had  on  doc 
proofs,  but  contrary  to  the  plea  pleaded. 

A  prohibition  (hall  not  go  to  the  Admiralty  to  flay  a  fait  there  for  manures  wages,  though  tfco 
contract  were  upon  the  land.-  Firfi,  it  U  more  convenient  for  them  to  fue  there,  bectufc  they  may 
all  join.  Again,  according  to  their  law,  if  the  (hip  peril*  by  the  mariner'a  default,  they  are  to 
lofe  their  wagea ;  therefore  m  this  fpcdal  cafe  the  fnit  (ball  be  fuifered  to  proceed  there.  Vent. 
146.  Trin.  ag.  Car.  a.  B.  K~  Anon. 

1 6.  A  part  owner  of  a  thipfued  the  other  owners  for  bisjbare 
of  the  freight  ofthejhip  which  had  finilhed  a  voyage;  but  the 
other  owners  didfet  her  out,  and  the  plaintiff  would  not  join  with 
the  reft  on  fetting  her  out,  or  in  the  charge  thereof;  where- 
upon the  other  owners  complained  thereupon  in  the  Ad  mi* 
ralty,  and  by  order  there  the  other  owners  gave  fecurity  that 
if  the  (hip  perifhed  in  the  voyage,  to  make  good  to  the  plain- 
tiff his  {hare;  and  if  ihe  returned,  to  reftore  his  fiiare,  or  to 
that  effefl ;  and  infuch  cafe  by  the  law-marine  and  courfe  of 
the  Admiralty,  the  plaintiff  was  to  have  nojbare  of  the  freight* 
It  was  referred  to  Sir  Lionel  Jenkins  to  certify  the  courfe  of 
the  Admiralty,  who  certified  accordingly ;  and  that  it  was  fo 
in  all  places,  and  otherwife  there  could  be  no  navigation ; 
thereupon  now  the  13th  of  July  the  plaintiff  was  di unified. 
•    ^         2  Chan.  Cafes.  36.  Trin.  3a  Car.  2.  Anon. 

$JC. but         *  7*  ^e  maJor  Part  °f  tb'  port  owntrs  of  a  Jbip  agreed  to  fend 
S.  P.  does    her  a  voyage,  but  the  others  difagreeing,  the  major  part  ac- 
not  appear,  cording  to  the  common  ufage  luggeft  this  in  the  Admiralty 
looTKnight  ^ourt\  an(*  then  (as  ufual)  they  order  certain  perfons  to  appraife 
vTperry       tbejhip,  and  then  the  major  part  enter  into  a  recognizance  jointly 
3.C.&5.P*  and  fever  ally  to  the  others  in  a  fum  proportionable  to  their  Jhares 
Wbitioo°"   H*mft  °M  advtnt*rer\  afterwards  B.  one  of  the  difagreeing 
granted.      partners,  took  out  a  fci.  fa.  againft  K.  upon  the  recogni- 
zance, and.  fentence  was  had  againft  him  in  the  Admiralty 
Court.    K.  moved  for  a  prohibition,  for  that  the  Admiralty 
had  no  jurifdi&ion  in  this  cafe,  and  fo  all  was  done  coram 
non  judice;  and  the  whole  Court  held  that  the  Admiralty 
had  no  conufance  of  this  matter^  and  thereupon  a  prohibition 
was  granted.  Carth.  26.  Pafcb.  1  W.  &  M.  in  B.  R.  Knight 
v.  Berry. 
Carth.  166.      18.  In  cafe  of  mariners  wages  the  Admiralty  has  jurifdi&ion. 
prohibition  They  may  fell  the  Jbip,  and  the  fails  and  tackle  are  part  of  it, 
granted  on   and  remain  part  when  they  are  on  fhore,  and  they  may  pro- 
amending    ceed  againft  them  ;  hut  if  property  he  pleaded  they  muft  and  will 
Ije^o^'by   allow  it,  if  it  be  pleaded  otherwife  a  prohibition  will  be  grant- 
.Sddinea      ed,  per  Holt  Ch.  J.  whereupon  the  fuggeftion  was  altered, 
jcftfJof     and  an  offer  alledged  of  a  plea  claiming  property,  and  that 

^wTito.  t'ie  P*ea  was  re^u^>  an^  then  a  prohibition  was  granted. 
addaanote,  Show.  177.  179.  Mich.  2  W.  &  M.  Edmondfon  v*  Walker. 

that  their 

courfe  ia  not  to  receive  a  plea  without  bringing  the  fails  into  Court,  via.  into  the  enftody  of 

the  officer ;  and  then  they  will  admit  a  tlaim  and  contcft  of  property. 

la  Mod.  10.  The  mate  find  the  mafierfor  his  wages  in  the  Admiralty* 

♦.4°BtUy  ^  *°d  Mr.  Ray  mend  moved  for  a  prohibition,  becaufe  the  mafter 

hit&felf 


<ma  of  a&mtaftr;  &14 

*  -  .  •  . 

himfelf  coold  nbt  fite  there,  and  the  mate  was  not  in.  nature  &  c.  per 
of  a  mariner,  but  was  to  fucceed  the.  mafter  if  he  died  in  the  ^JVto  *> 
voyage.    Deqied  per  Holt  Ch.  J.  for  the  maimer  contracts  in  the  cafe 
With  the  owner,  but  the  mate  contracts  with  the  matter  for  (    si?  ] 
his  wages,  as  the  reft  of  the  mariners  do.     1  Salk;  33.  pi.  5.  ofaniafter, 
Trin.  ia  W.  3.  B.  R.  Baily  v.  Grant.  t"fcin «ft 

and  the  mate  being  a  mean  between  both  \t  waa  doubted,  bat  the  Court  inclined  to  cootider  him 
•a  %  mariner,  beeaufe  he  ia  hired  by  the  mafter  at  other  marines  are ;  but  the  mafter  ia  put  in  by 
the  owners.  And  after*  upon  conference  with  C.  B,  where  a  like  caie  waa  under  cqnfideration,  it 
was  ruled  that  no  prohibition  ihould  go«  Lord  Rayra.  Rep.  63a.  S.  C.  ruled  afccOrd* 

ingly. 


was  done  in  the  prefent  cafe,  and  the  (hip  being  loft',  they 
libelled  for  the  caution  and  had  a  fentence}  and  upon  a  mo- 
tion for  a  prohibition,  fuggeftiiig,  that  thfc  caution  was  gi vert 
at  land,  and  that  all  matters  of  property  an*  to  be  Ordered 
by  the  common  laVkr ;  the  Court  feemed  ftrong  that  the^  had 
fuch  a  power,,  and  confequently  have  jurifdiAion  over  the* 
caution  as  incident,  yet  it  being  a  matter  of  bonfecjuence,  and 
hever  yet  determined,  they  granted  a  prohibition,  and  di- 
rected them  to  declare  upon  their  fuggeftion.  6  Mod;  162. 
;Pafch.  3  Ami.  B.  R.  More  V,  Rowbotham; 

(B.  a)  Court  of  Admiralty.  Of  what  they  niay 
hold  Plea  in  refpedt  of  the  Things.  Incidents 
&nd  Confequenccs. 

i.  QNE  Butler,  arid  others,  upoH  the  fea  near  the  eoajl  of 
^  Suffolk  robbed  the  queen's  fubjecls,  and  brought  f be  goods 
into  Norfolk^  where  they  were  apprehended.  At  the  Norfolk 
affizes  Wray  Ch;  J.  and  Periam  Ji  were  of  opinion,  that  be- 
fcaufe  the  common  law  did  not  take  notice  of  the  original 
Offence,  (vifc.)  of  the  piracy,  therefore  the  bringing  tnofe 
goods  to  the  land  which  thev  had  taken  by  piracy  oh  the  fea, 
did  riot  make  the  fame  punimable  at  the  common  law,  and 
thereupon  they  were  committed  to  the  vice  admiral  of  thofe 
tounties.     13  Rep.  53.  cites  28  Eliz.  Butler's  Cafe. 

2.  One  who  bad  Utters  of  marque  &c.  in  the  Dutch  war,  took  Sid.  367,    ' 
an  Oflender  at  fea,  inflead  of  a  Dutch  Jhip,  and  brought  her  J^*1**" 
into  port,  and  libelled  again  ft  her  to  have  her  condemned  as  Smith,  S.C 
a  prize,  but  f entente  there  tbatjbe  was  not  a  pri%e\  whereupon  but  not  ex- 
t  he  Offender  libelled  againft  the  captor  for  damages  for  the  hurt  the  adlyf^V 
Jhip  received  in  the  port ;   A  prohibition  Wai  moved  for,  beeaufe  360.  pL  4, 
the  fuit  was  for  damages  done  in  the  port>  for  which  aftion  Turner 
lies  at  common  law ;  but  it  wa$  denied,  beeaufe  the  original  J*  ^^ 
ctiufe  being  a  taking  at  fea,  and  the  carrying  into  the  port  in  ibM.**** 

Q.^  4  order 


sis  Ctmrt  uf  Statatgi 

5?V*  p*5  ***** to  ^a^  hftr  <^>ndemned  as  a  prize  but  a  confequerit 

per  cur.  thereof,  »*  "">  **'  anjnw/,  ^  *te  confequents  «#»  J&«tf  J* 

the  role  for  tried  there*     i  Lev.  143.  Tcin.  ^o  Car.  2.  B*R.  Turner  r» 

prohibition  Noate. 

wu  aii- 
charged, 

Rdfc173*  3#  **W^J  Wffe  taignb  pi™*'*  as  **>'  tibelfupptfid,  Wsd  tm+ 
Egfetneid,  <fr*Wf"'  «■  Scotland;  but  it  appeared  that  they  were  contraband 
S.  c.  wat  £**&,  going  to  the  Dutch  in  the  war  between  the  Dutch  and 
m  "*!£  ^ngl^>  an*  token  by  a  Scotch  roan  of  war.  The  goods  wr* 
^S°i3  R.  ofierwards  brought  into  England  and  fold,  and  ofiat  was  fir 
r  jt6   J  '*'«  '*  the  Mmiralty  here  after  the  fait.    The  Court  agreed 


s.  cap.  5.  that  this  rs  not  within  the  fiatute  [13  R»  2.  or  H.  4.]  for  the 
and  i  H.  4.  original  caufe  being  of  piracy  belonged  to  the  Admiralty,  and 
fluMtbe  ^c  condemnation  in  the  Admiralty  of  Scotland  alters  not  the 
plaintiff  in  cafe  as  to  the  jarifdi&ion  of  the  Court,  but  was  pleadable  in 
the  Admi-  the  Admiralty  in  England.  But  neither  this  nor  the  fale  at 
SfcWp M.  ^nd  W'U  *lcer  the  jurifdi&ion,  the  original  matter  being 
pretending'  piracy,  which  all  comes  in  queftion  again,  and  the  fale  at 
(he  wat  land  is  a  matter  confequential  on  the  piracy,  and  depending  on  it. 
ftt  a  Lev.  *S,  Trio,  23  Car,  2.  B.  R.  Ridley  v.  Egglesfield, 

mi  the  plain-  y 

tiff  bought  her  infra  corpus  comitate*.  The  defendant  pleaded  not  guilty  to  the  a&on,  and  upon 
the  trial  would  not  examine  any  witneflea,  but  prayed  the  opinion  of  the  Court,  who  find  there 
-was  jgood  caufe  upon  the  libel  (which  now  they  muft  take  to  be  true)  in.  the  6rft  inftance  for  tbtf 
Admiralty  to  .proceed.— a  Saund.  859,  260.  S.  C.  held,  that  the  defendants  were  not 
within  the  penalty  or  meaning  of  the  {aid  ftatutra;  and  denied.  Hob.  78.  and  113.  Binglcy'iCafr .  . 
■»'■■•      a  Kcb.  828.  pi.  48.  Radley  v.  Whitwcll,  S.  C.  Je  S.  P.  agreed. 

4«  A  libel  was  for  a  Jhip  taken  by. pirates  and  carried  to  Tunis f 
and  there  fold*  A  prohibition  was  prayed,  for  that  the  Jhip 
ivasfoU  at  land,  and  fo-that  Court  had  no  jurtfdwEtioiw  rer 
Cur.  in  regard  it  was  taken  by  pirates  it  is  originally  within 
the  Admiral's  jurifdi&ion,  and  fo  continues,  notwithftand- 
ing  the  fale  afterwards  at  lands  otherwife  where  a  ihkp  is 
taken  by  enemies,  for  that  alters  the  property.  But  becauie  no 
mention  was  made  in  the  libel  that  the  Jhip  was  taken  fuper  altum 
mare,  and  though  there  was  very  much  contained  therein  to 
imply  it,  yet  the  Court  held  that  to  be  absolutely  neceflary  to 
fupport  their  jurifdidtion.  1  Vent*  308.  Pafch.  29  Car.  2. 
B.  R.  Ridley  v.  Egglesfield. 
ta  Mod.  5.  Wherever  they  have  not  original  jurifdidion  of  the  caufe, 

144.  s.  C.     thorjgh  there  arifs  a  qucjlion  in  it  that  is  proper  for  their  conufance% 
Per  Holt      yet  that  alters  not,  nor  takes  away  the  power  of  the  common. 
Ch.J.         law;  but  if  they  have  jurifdiftion  of  the  original,  though  a 
queftion  arifes  proper  for  the  common  law,  yet  they  wall 
try  that;  and  after  fentence,  if  it  appear  that  the  matter  coa» 
»  tained  in  the  libel  is  triable  at  law,  we  will  grant  a  prohibi- 

tion ;  per  Holt  Ch.  J,     Comb.  462,  463.  Mich.  9  W*  3. 
B.  R.  in  Cafe  of  Tremoulin  v.  Sands. 
6  Mod. 238,      6.  W.  built  a  fhip  and  launched  her,  and  after  upon  a  treat} 
S.  C.  men-    wltb  £.  for  the  Jhip,  but  before  any  bill  cf  fale  executed,  B*  hires 
a  waw£k     O*  anc*  Q&*r  ft  amen  to  launch  and  rig  the  Jhip,  and  to  go  a  voyage 


a  voyage 
propojed 


Of  3&UtftaIiy,  5** 

r     , 

propifij  wki  him,  and  find*  them  *h*ar4>  and  W.  petmitted  |>y ;Ae 
them  to  come  *board>  and  fhtrt  they  tmitnutd  4  months  fitting  ^  tehre 
tin  jbip  mt  tofea*  km  foroc  difference  arifing  betweea  W.  ana  owner,  uk) 
Bu  the  treat?  broke  off,  and  the  feamen  were  difmijid*  who  Ji-  *  prohibi- 
belled  agatnft  the  fttp  for  their  wages.    The  defendant  fug-  STt^" 
gefted  for  a  prohibition,  that  the  work  was  done  infra  corpus  Court  (aid 
com.  &Ci  and  that  the  ihip  did  not  proceed  in  her  voyage,  d*  «fe 
but  the  prohibition  was  denied;  for  W.  the  builder,  by  per-  j£ji££ 
mitting  the  feamen  to  be  put  on  board,  contents  to  the  charge  wife  if  the 
upon  the  fhip,  and  by  his  own  a£l  makes  it  liable  to  the  *******  *f 
wages;  and  there  is  no  reafon  to  conllder  the  builder;  for  JJIftwJf* 
when  he  trails  the  contractor  fo  far  as  to  let  the  feamen  go  only  to  & 
aboard,  there  is  no  reafon  to  help  him*     a  Lord  Raym.  Rep#  tk* *****  «» 
I044.  Mich.  3  Ann.  Wells  ▼.  Ofmaru  *  **""• 

(C)     Admiral  Law.  £  i*7  1 

[f.  IF  the  owner  of  a  Jbip  'di  duals  it,  and  furnijbes  it  tofea  *  The  cafe 

1  with  Utters  of  reprifal,  and  the  majler  and  mariners^  ^wncrof 
¥hen  they  are  at  Tea,  commit  piracy  upon  a  friend  of  the  ting,  a  fliip  id 
without  the  notice  or  affent  of  the  owner,  yet  by  this  the  owner  the  time 
JheU  loft  bis  Jbip  by  the  admiral  law,  and  our  law  ought  to  £HxTxVn£ 
tie  notice  thereof.  Trin.  *3  Jac.  B.  R.  per  Popham.  Trin.  nifhedit 
iaJac9B.  per  Winch,  faid  that  he  had  known  it  to  be  fo  to  to,  with 
albwed   fHilL  13  Jac.  B.  R.  21  Jac.  held  by  Coke  in  the  l^lft6 
Lower  Houfe  of  Parliament.]  take  the 

goods  of the 
Spaitards,  the  queen's  enemies.  The  marinetand  foldiers,  without  Ms  directions,  took  a  French 
Ihipand  the  goods  in  it,  the  Frenchmen  being  in  peace  with  the  queen.  The  point  was,  if  the* 
ownr  of  the  (hip  fhould  anfwer  for  thofe  goods  r'U  was  faid  by  Popham  Ch.  J.  that  where  the 
maftr  fends  his  fervtnt  to  do  an  unlawful  ad,  there  the  mailer  Ihall  anfwer  for  the  fervant,  not 
whee  he  fends  his  fervant  to  do  an  lawful  aft,  as  here,  the  taking  of  the  goods  of  the  queen's 
eneniea;  there,  although  he  rniftakesand  lakes  the  goods  of  the  queen's  friends,  the  matter  (hall 
not  anfwer  fcr  the  goods.  Qiuere,  for  that  the  civil  law  is,  that  the  mafter  (hall  anfwer 
Inafl  publick  cafes.    Mo,  776.  pi.  1076.  1  Jac  Waltham  v.  Mulgar. 

[2.  If  the  maffer  of  the  Jbip  pawns  the  Jbip  fuper  altum  mare,  Ho1>;  11, 
Yfciiicet  bipotbecando)  for  tackling  and  victuals,  without  the  of  JJ-lL^ 
lent  of  the  owner,  yet  this  ihall  bind  the  owner  by  the  admi-  Cafe  s.  a, 
al  law;  for  this  is  allowed  for  the  neajjkj,  and  our  kW ought  *]**•&** 
%  take  notice  thereof.     Tr.   1 2  Jac,  B.  between  Barnard  and  &Q*tfQ\Vm 
iridgman,  per  Curiam,  Hobatt's  Reports  ijp  the  fame  Cafe;  ed  accord- 
bt  it  was  there  refolved,  that  it  had  been  otherwife  if  the  ^giy. — * 
mfter  had  pawned  it  for  his  own  debts.]  iSpotheca. 

tion  (A) 
£*•"  ■•  Sid.  16 1.  Trin;  4659.  Watfon  v.  *Warner,  upon  a  charter-party  between  the 

tftatf  and  another  concerning  freight,  a  libel  was  exhibited  in  the  Admiralty,  but  it  was  infifted 
for  Prohibition,  that  though  the  (hip  fhould  be  liable  for  things  bought  by  the  matter  neceflary 
for  t  fhip,  as*  ropes,  fails  dec.  yet  it  fhould  not  be  liable  for  things  collateral,  as  a  covenant  for 
kdm  NewbVgate  J.  faid,  that  by  the  rules  of  the  Admiralty  they  may  attach  not  only  the  fhip, 
but  thperfon  alio,  as  it  had  been  lately  agreed ;  but  that  to  do  fo  in  the  principal  cafe  would  be 
<penlo,  if  the  mailer,  who  is  not  owner*  but  receives  wages  of  him,  fhall  make  the  owner  liable 
to.  ™« trges  upon  the  fhip ;  and  therefore  ordered  a  frggeftion  to  be  put  in  that  the  other  might 
plead  %4cawr,— Sec  tit.  Hypothecation; 

[3.  if 


$tj  Court  of  &mm$ 

v  -  '  i  ... 

lfo!Idf,lib.      £3.  If  an  **/«*/,  being  a  nvtfter  of  a  Jbip  at  St.  XSmftqb*ts\ 

£i?dte»    beyond  fea>  by  contract  with  another,  undertakes  to  carry  certain 

JLc.  goods  from  St.  Cbriftopbet* s  to  England \  and  there  to  deliver  themr 

iUt  does  not  afterwards  deliver  them  according  to  the  -agreement, 

bui  ivajtes  andxenfumci  them,  he  may  lie  filed  fbr  the  goods  in 

the  Court  of  Admiralty,  though  he  be  an  infant,  for  this 

fait  is  but  in  nature  of  a  detinue,  or  trover  and  converfion  at 

the  common  latf  •     Pafch.  1 1  Car;  B.  R:  between  Furnes  and 

Smith  per  Curiam^  a  Prohibition  denied  for  the  Caufe  afore* 

.        ,       faid.]  ^ 

Bob.  78.  [^;  If  a  man  commits  piracy  upon  the  fubj eels  of  another  king; 

f  "c'°8*  who  Is  in  league  with  its,  and  brings  the  goods  into  England,  and 
Cro.  E.  fells  them  here  in  a  market  overt,  though  by  the  admiral  law 
68$.  pi  a6.  this  fale  ihall  not  bind,  but  that  the  owner  may  retike  themi 
IUx^c/b.  J6t  by  the  common  law  this  fale  (hall  bind  him,  and  the  law 
Anon,  lie  of  the  Admiralty  ought  to  take  notice  of  this*  Mich.  13  Jac. 
goods  taken  JJ,  jn  Sir  Richard  Single/ s  Cafe,  per  Curiam,  and  there  faid 
fold  •TCI€  J*1"  Warburton,  that  this  was  the  Cafe  of  the  Merchants  of 
land  to  the  Bariiftaple  ruled,] 

mailer  of  -    ,     .  ....... 

the  (hip,  who  was  toot  prefent  at  the  taking.    All  the  Cmxrt  refotved,  that  a  fuit  in  the  ^dmiraijr 


rtcient;  tor  though  the  Admiralty  has  no  authority  to  meddle  with  things  upon  the  land*  yetuthentho 
original  caufe  arifes  on  the  fea,  and  other  matters  happen  on  the  tana  depending  on  the  original  ca*fe9 
thofe  matter st  though  done  upon  the  land,  Jhall be  tried  in  the  Admiral's  Court;  and  this  &e,thoagh 
made  in  a  market  overt,  being  void  becauie  it  was  made  to  the  owner  of  the  (hip,  and  pary  td 
the  charge  thereof  and  fo  to  be  intended. party  to  the  tort,  a  confutation  was  awarded.— —^ 
a  Saund  ^60.  Mich,  aft  Car.  2.  in  Cafe  of  Radley  v.  Egglesftefo4,  the  Court  denied  the  Cae  of 
Binzley  m  Hob*  7$.  and  did,  that  where;  a  fpoliation  upon  the  fea  is  the  original  foundatiai  of 
the  tuit  in  the  Admiralty,  the  Admiralty  fhall  proceed  to  try  and  determine  it  notwithflaodio,  any 
other  claims  property  by  (ale  made  upon  the  land  after  fuch  fpoliation  fuppofed  to  be  nadei 
■  ■     Vent.  308.  Pafch.  29  Car.  2.  B.  R.  Anon.  S.  P.  of  a  ftflp  taken  by  pirates  and  fdd  at 

-a  j?     »     t ....  ^_.    ..        -j.  .  - .    .      #<      -.  ics,  for  that  liters 

contrary  to  Lord 

.  _  .,  #„ ___,_     _     afterwards  it  was 

obferved  upon  the  libel,  that  no  mention  was  made  that  the  fliip  was,  taken  fuper  altum  mare* 
and  though  very  much  was  contained  therein  to  imply  it,  yet  the  Court  held  it  to  be  abfalotely 
neceflary  to  fupport  their  jurifdiftion. 

,  « 

*  a  Brownl.  1 1  Mich.  8  Jac.  B.  R.  Wefton's  Cafe,  S.  P.  and  a  prohibition  granted,  and  cite 
1  £.  4.-14.     ■  Fitzh.  Barre,  pi.  90.  cites  S.  C.  that  in  fuch  cafe  the  captor  (hall  have  th 

ihip,  and  riot  the  king,  nor  the  admiral,  nor  the  party  whofe  property  it  was  before,  becauie  fc 
fame  not  f refhly  the  lame  day  that  it  was  taken  from  him,  before  nui-fet,  and  claimed  it. 

5.  The  civil  law  is,  that  if  two  Jhips  meet  at  fea  togetbfi 
although  they  do  not  go  forth  as  conforts,  and  the  one  jbip  in  he 
prefence  of  the  other  takes  a  fliip  with  goods  in  it,  the  other  J^ 

K  Jhall  have  the  moiety,  or  one  half  of  the  (hip  and  goods  takri; 
fbr  although  it  did  not  take  the  (hip,  yet  the  prefence  th<*of 
there  at  the  time  of  the  taking  Was  a  terror  to  theotherhijJ 
which  was  taken,  fine  quo,  the  other  (hip  could  not  b'  W 
eafily  taken.  %  Le  182.  pi.  224.  32  Eliz.  C*  B.  Sort**  v. 
Buckley. 

6.  The  King  of  England  being;  in  amity  with  the  lng  *f 
Spain,  arid  the  Hollanders  &c.  and  there  being  an  enmity  dtween 

thofe 
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thofe  of  Holland  and  the  Spaniards^  one  of  Holland,  upon  the  Eigh 
feat  in  aperto  prelio  took  the  goods  ofafubjeQ  of  Spain,  and  brought 
them  into  England  infra  corpus  comitatus,  and  for  that  the  goods 
were  in  folo  amici,  the  Spaniard  libelled  for  them  in  the  Ad- 
miral Court ;  but  it  was  refolved  per  tot.  Cur.  B.  R.  upon 
conference,  that  the  Spaniard  had  loft  the  property  of  th& 

foods  for  ever,  and  had  no  remedy  for  them  in  England  ;  for 
e  that  will  fue  for  goods  robbed  at  fea,  ought  by  law  to 
prove  two  things :  ift,  That  the  fovereign  of  the  plaintiff 
was,  at  the  time  of  the  taking,  in  amity  with  the  King  of 
England.  adly,  That  he  that  took  the  goods  was,  at  the 
time  of  the  taking,  in  amity  with  the  fovereign  of  him  whofe 
goods  were  taken ;  for  every  enemy  may  lawfully  take  of 
another,  and  therefore  the  Dutchman  could  not  be  guilty  of 
sny  deprivation  or  robbery,  but  of  a  lawful  taking;  and  it 
vas  refolved  further,  that  the  goods  fo  taken  being  within 
tkis  realm  infra  corpus  comitatus  in  folo  amici,  if  the  Spa- 
niard fue  for  them  civiliter  in  the  Court  of  Admiralty,  that 
a  prohibition  (hould  be  granted,  and  that  it  ftiould  be  de- 
termined by  the  laws  and  ftatutes  of  England,  and  not  by  the 
civil  law.     4  Inft.  154.  cap.  26  cites  Trm.  2  Jac. 

%  An  Engliihjhip  is  taken  by  an  enemy,  and  is  afterwards 
retalen  by  an  Englishman ;  the  owner  of  the  ftiip  cannot  fue  for 
it  ir.  the  Admiralty,  becaufe  the  (hip  was  gained  by  battle  of 
an  eiemy,  and  neither  the  king,  nor  the  admiral,  nor  the 
partfcs  to  whom  the  property  was  before  ihall  have  that. 
a  Bnwril.  1 1  Mich.  8  Jac*  WefWs  Cafe. 

8.  \f  any  injury,  robbery ,  felony ',  or  other  offence  be  done  upon 
the  hig>  feas%  lex  terra  extends  not  to  it,  therefore  the  admi* 
ral  hasconufance  thereof,  and  may  proceed,  according  to  the 
marine  law,  by  imprifonment  of  the  body,  and  other  pro* 
treeding,  as  have  been  allowed  by  the  laws  of  the  realm* 
a  Inft.  « 1. 

-    9.  If  a  Jhlp  be  taken  by  letters  of  mart,  and  be  not  brought  r   ^xg  l 
infra  pr*fidia  of  that  king  by  whofe  fubjecls  it  was  taken,  it  is  no 
lawful  pfze,  arid  the  property  not  altered,  and  therefore  a 
fale  made  thereof  is  void ;  agreed  per  Cur.  abfente  Reeve  J. 
Mar.  lit,  lit.  pi.  188.  Trin.  17 Car. 

10.  Though  ajhip  coming  from  a  foreign  kingdom  be  in  a  cafe 
of  inevitable  danger,  and  the  tackle  damaged  and  broken,  and 
notfrabability  of  faving  any  part  of  it,  partly  in  refpedl  of  the 
tenpefl,  and  partly  in  refpe£  of  the  barbarity  of  the  inhabit- 
ant, who  carry  away  every  thing  caft  upon  the  fhore,  yet 
in  ftch  cafe  the  mafter  without  the  owners  cannot  fell  the  Jhip  ; 
per  wOrd  Ch.  B.  Hale,  after  feveral  arguments  before  him. 
Sid.  ^53.  pl#  ao.  Pafch.  22  Car.  2.  Tremenhere  v.  Tre* 
filian, 

1 1  •  If  a  mariner  or  Jhip-tarpenter  rum  away  he  lofes  his  wages 
due ;  fcr  Twifden,  which  Hale  granted.  Mod.  93.  pi.  2. 
Pafch.34  Car*  2.  B.  R.  Anon. 

12.  Sentences 


*i0      »•     ' 


*  »  - 

Rayin>iw3"  ••**•  ^en*encc$  xn  Courts  of  Admiralty  ought  to  bind  gem* 
according!  r*^  according  to  jus  gentium *  per  Cur.  Skin.  59.  Mich.  34 
ly. — s      Car.  2.  B.  R.  in  Cafe  of  Hughes  and  Cornelius. 

Show.  »3». 

^>1.  aa8.  S.  C.  and  per  Cur.  It  is  bat  agreeable  with  the  law  of  nation*,  that  we  Ihould  take 
notice  and  approve  of  the  laws  of  the  countries  in  fitch  particulars ;  and  if  you  are  aggrieved  yon 
mull  apply  to.thc  king  and  council  as  being  a  matter  of  government,  and  he  wiU  faenwincad  at 
to  his  liege  arohaflador  if  he  feeacauie;  and  if  not  remedied*  he  nay  grant  letters  of  mart  and 
reprifal ;  and  this  cafe  was  reCoIved  by  all  the  Court  upon  folemn  debate.  This  being  of  an 
tnglifh  fliip  taken  by  the  French,  and  as  a  Dutch  (hip  in  time  of  war  between  the  Dutch 
and  French  ;'  and  lodgment  for  Che  defendant*  who  had  had  a  Jeatenor  for  the  ahip  anal  good* 
in  the  Admiralty  Court  in  franc*.         ■      &  C.  cited  Sbow.v  143. 

J$*  JP/r<fc^  commit Ui  by  tbefubjeQs  of  tbt  French  ting,  pr  a/ 
auoty  other  prince  or  republicl,  in  amity  with  the  crown  of  Eng- 
land upon  the  Urit'yh  feasy  are  punifhaMe  properly  by  the 
crown  of  Erigland  only,  for  the  kings  of  the  Came  have  iftud 
regimen  &  dominium  .excluiive  of  the  Kings  of  France,  and 
all  other  princes  and  Aates  wbatfoeyer,    Molloy  60,  61  •  cap. 

£4*  Pri&  or  no  prize,  1$  a  matter  not  triable  at  comnoa 
law,  but  altogether  appropriated  to  the  jufifdi&iott  of  the) 
Admiralty.  Combu  474.  Hill.  10  W.  3.  In  the  Etcheqier, 
Brown  v.  Fxanklyn. 

15.  The  defendant  Was  ui  execution  in.  the  prilbn  of  trie 
Admiralty,  upon  a  fentence  given  againft  him  in  that  Ourt, 
And  an  hdb«  carp*  iffiied  to  rfemove  him  from  thence;  to  aifwer 
{in  a£Uon  ip  B.  R*  and  upon  the  return  it  was  moved,  that 
he  might  be  committed  to  the  m&ribAL  For  he  wis  not 
fchargeaMe  in  the  Admiralty  prifon,  And  there  ought  not  to 
be  a  failure  of  juftice.  But  Holt  Ch.  J.  laid,  that  tits  was 
bew ;  that  though  the  Admiralty  proceedings  were  by  the 
civil  law,  yet  they  were  fupported  bj  the  ciiftoir  of  the 
realm,  and  this  Court  muft  not  elude  their  procefs  i  bcfidea> 
there  was  no  action  depending  in  B.  R.  And  the  defendant 
tara*  remanded.  1  iialk;  ziL  Xrini  1  Ann;  B.  R.  Keachers 
Cafe. 

/oLy\  iP)    Hoxfr  they  ihajr  proceed  then, 

Codb.  193.  £i#  j  F  a  libel  be  in  the  Court  of  Admiralty  touchini  goods  /•£• 
Ibid!  a6o.  Ptfe*  **  cme  t0  the  defendant  by  depredation,  and  thp,<tff- 

pl.  Q^B.  *  fendant  obliges  himfelf9  his  goods  and  bis  heirs,  to  anfwer  the 
Mich,  ao  aft  ion,  and  after  the  defendant  does  not  obey  the  Court*  tfiere 
[  52°  J  they  mpy  take  his  body,  for  every  Court  hath  his  fpvcral  ourfe 
Grcemay    of  Proceedings,  and  this  is  the  jufitge  there.    fyKch*  v  Jac 

v.  Baker.       B.   dubitatur.J 

S.  C.  argued  t 

and  civilians  at  the  rcqucft  of  the  Court  delivered  their  opinions,  and  CokeCh.  J.  agree*  that  the 

Admiralty  might  take  die  hotly  in  elocution,  which  are  for  the  rooftop**  the  auAif  of  the 

Ihips  and  merchant*,  who  are  iranfeuntca,  and  Uiexefbrc  if  they  Jhould  notaraeft-tfcir  bodies, 

they  might  perhaps  many  times  lofe  the  benefit-of  their  fuits ;  put  be  faid,  that  the)  could  set 

in  any  cafe  take  forth  execution  upon  lands;  but  the  principal  cafe  was  adjourned*-'  <       *&• 

Admiral  &c  £L  *»cits§  taJt  6, v  *  See  S.  C.  fop.  at  (A.  a). 

0.  5. 


Fa*  5'*n  the  faid  cafe,  if  the  defe^nffowid  fid+juf*ns,  znd  The  Court 

■         -  —  -  ...—    -_*.        <-    .      j»     -    _  of  Admiral- 


«/**  plaintiffs,  and  Maker,  defendant,   *nd  prohibition  de-  "f^ZZ 

*lied.]  and  there- 

fore cannot 
tike  any  fuch  recognizance  at  a  Court  of  Record!  may  do ;  and  for  taking  recognizance*  agaajra) 
the  laws  of  the  realm,  we  find  that  prohibitions  have  been  granted,  as  by  law  they  ought.  4  lefL 
*3f-  acP-  **•  — —  Boi  pet  Hok  Ch*  J.  the  Court  of  AdrairaJty  may  take  ftipoJations  for  bail* 
and  proceed  on  them ;  and  it  was  conflantly  allowed,  snongk  4  lift;  134.  if  of  another  opuiojay 
%Ld.  Raym.  ia86.  Pafch,6Ann. 

3*  15  i?.  a,  f*J.  3-  /•  !•  i*«»t  *t  the  great  and  grievous, 
tomplaint  of  all  the  commons  made  to*  our  lord  the  king  in  this  pre* 
font  parliament,  for  that  the  admirals  end  their  deputies  do  in- 
creaeh  to  thorn  divers  jurifdiffions,  francbifesp  and  many  other  , 
profits  pertaining  to  our  lord  the  kint »  and  to  other  lords,  cities, 
and  boroughs  >  befides  tbofe  the}  were  wont  or  ought  to  have  of  right , 
to  the  great  eppreffion  and  impoverijhment  of  all  the  commons  of  the 
land,  and  hhderance  and  lofs  of  the  king*s  profits,  and  of  many 
other  lords,  cities,  and  boroughs  through  the  realm. 

4.  S.  2.  It  is  declared,  ordained,  and  eflabiijhod*  that  of  all  Trefpafs  of 
manner  of  controls,  flftas,  and  quarrels,  and  of  all  other  things  taking  five 
done  rijtng  within  tie  bodies  of  counties*  as  well  by  land  as  by  JJJ^y11* 
water,  and  atfo*  wreck  of  tip  fea,  the  Admiral's  Court  Jball  have  fheep. 
mo  manner  of  cognizance,  power,  nor  jurifdi&io* ;  but  all  fuch  Y*}?cVon 
manner  of  contrasts',  pleas,  and  quarrels,  and  all  other  things  a  ^aywd 
rifing  within  the  bodies  of  counties,  as  well  by  land  as  by  water,  year  the    . 
as  afore,  and  a  fa  wreck  of  the  fea  jball  be  tried,  determined,  dij-  ^""JV* 
faffed,  and  remedied  by  the  laws  of  the  land,  and  not  before,  nor  *  ^  of 
by  the  admiral,  nor  hit  lieutenant  in  any  wij/r.  trefpafc  in 

,  the  Court 

of  Admiralty  before  W.  T.  Reward  of  R.  Earl  of  H.  apaaft  the  pbaatiff,  of  ireftafe  uont  *pcn 
Uejom,  and  had  citation  to  cite  the  plaintiff  to  appear  before  the  fteward  (uch  a  day,  direded  to 
the  defendant  to  ferve  the  citation  ;  and  at  the  day  the  vow  piaintif  made  default,  and  that  by  the 
•fife  of  the  Court  ktjkall  he  omened  for  inch  default  by  dtfcretion  of  the  Reward  totheufc  of  the 
pUtutijf,  by  which  be  was  amerced  at  ao  mark*,  wherefore  this  defendant  was  commanded  to 
levy  it  of  his  goods  for  the  faid  fum ;  by  which  he,  the  day,'  year,  and  place  in  the  declaration, 
took  the  goods  in  execution  for  the  faid  fum ;  judgment'  fi  aclio ;  per  Fertefcue  ;  he  (hall  not  med- 
dle upon  die  land,  but  upon  the  fea.  Per  Newton;  the  JLxttte retrains  him  that  he  mall  not 
bold  plea  of  tf  thing  ariflng  within  the  body  of  the  county ;  but  it  does  not  refrain  him  to  make 
execution  upHt  the  landy  and  they  may  take  his  body  in  execution  upon  the  land.  And  the  fame  law  of 
his  goods ,  and  fo  was  the  6pmion  of  all  the  Court.  And  at  this  day  they  Jtrve  their  citato  em  upon 
the  Und.  Br.  Admirals  ic.  pi.  1.  cites  19  H.  6,  7.— — S.  C.  cited  13  Rep.  51.  pi.  at.  Trisu 
7  Jac.  in  the  Cafe  of  the  Admiralty,  and  refolved  there  that  the  ftatutesof  R.  a  and  H.  4  are  to 
Be  rnfenaVd  of  9  power  to  hold  piee,.and  not  of  a  power  to  award  execution,  via.  dr  jahfdaftiona 
teaeadiplaeius  not  dejurifdi&one  exequendi;  for  not  with  (landing  the  faid  iiatute*  the  Judge 
of  the  Admiralty  may  do  egcution  within  the  body  of  the  county.  -  S.  C.  cited  Cro.  fc.  685* 
per  Car.  its  pL  ao.— ; —  S.  C  cited  a  Brownl.  26  Trio,  9.  Jac.  m  Cafe  of  the  Admiral  Court* 
i—  &  C.  cited  a  Inft.  $r.  x 

•  Where  it  provided  by  this*  ftafute  *hat  the  Admiral's  Court  mail  not  have  jtirifdi&ioh  or 
4oantanee  of  wreck  of  the  fea,  yet  he  (halt  hate  cooufinee  of  flotzamjetfem  ic  lagan ;  for  wreck 
of  fea  U  when  the  goods  are  cast  by  fea-  noon  the  land,  and  fo  infra  corpus  comitatus,  whereof  the 
common  law  takes  cognizance ;  but  the  othe:  three  arc  all  upon,  the  fee,  and  therefore  of  them 
the  admiral  has  jurifdidion;  per  Cur.  5  Rep.  ic6.  b.  mStr  Henry  Conftable's  Cafe  cites  Brad. 
life  g,faL  ato.      ■     &  P»  admitted  at  tafiatfun,  Jctfam  and  U&n*  Raym.  96.  Hilh  17 

«» 

5.  S.  »• 


$t  t  Court  of  3Mraf$? 

5*  S.  3.  Ueverihelefs,  of  the  death  of  a  man,  and  of  a  maim 
i*ne  in  great  fhips,  being  and  hovering  in  the  main  fir  earn  of  great 
Ow.  in.  rivers y  only  beneath  the  •  bridge  of  the  fame  rivers  nigh  to  thefea9 


»    i "  h       vy/ages  oj  wc  King  ana  oj  zae  reaim  ,  javwg  an 
per*  Cur.'      a^  man**?  of  forfeitures  and  profits  thereof coming, 

the  tranf- 

Jator  of  this  Jbtu*  miftook  bridges  for  point*,  |h»t  i|  to  ty,  M»c  Unamend.  Cay's 

Abridgment,  tit.  Admiralty  call*  it  fort*, 

6.  S. 4.  >/»i  hejhall  have  alfe  jurifdiSion  upon  the  fold  flotes+ 
during  the  f aid  voyages  only,  faving  always  to  the  lords,  cities  ^ 
and  boroughs,  their  liberties  and  franchifes^ 

7»    13  R.  2.  cap*  5.  /.  I.    /*>«,  ferafmueb  as  a  great  and 

common  clamour  and  complaint  bath  been  oftentimes  made  before  thip 

lime,  and  yet  is,  for  that  the  admirals  and  their  deputies  held  their 

feffions  within  divers  places  of  this  realm,  as  well  within  franchifa 

as  without,  accroaching  to  them  greater  authority  than  helangetb  ta 

their  office,  in  prejudice  of  our  lord  the  king*  and  the  common  lout 

of  the  realm,  and  in  dimtnijbing  of  divers  franchifes,  and  in  dc~ 

Jfruclicn  and  impoverijbing  of  the  common  people, 

11  waj  .  8.  &  2.  It  is  accorded  and  affinted,  that  the  admirals  and  them 

by'thU        diP*tiesJbatt  mt  meddle  from  henceforth  of  any  thing  done  tvithin 

jlatute  the    the  realm,  but  only  of  a  thing  done  upon  the  jea,  as  it  bath  been  ufei 

admiral  ii    in  the  time  of  the  Noble  Prince  Xing  Edward,  grandfather  of  our 

SESSf    lord  tbe  king  that  ntW  is. 

dlmg  with 

wry  thing  within  the  body  of  the  county  as  all  havtm  are,  and  therefore  kavens  are  not  wilht\ 

(he  Admiralty,  but  all  the  land  upon  which  the  fea-water  flow*  and  reflowa  U  within  the  jurif* 

ih&ion  of  the  admiral.   Mb.  iaa.  in  pi.  *6$.  Pafch.  t5  Elix.  All  riven  and  havens  are  ' 

within  the  county.  4  Inft.  137.  dec.  cap,  a  a.— All  the  ports  and  hi  vent  within  England  are 
infra  corpus  comitates ;  per  Coke  Ch.  J.  and  vouched  23  H.  6.  and  30  H.  6.  Holland 's  Cafe, 
who  was  Earl  of  Exeter  and*  Admiral  of  England,  and  becaufe  he  held  plea  in  the  Court  of  Ad* 
jniralty  of  a  thing  done  infra  portum  de  HulJ.  Damages  were  recovered  againft  him  of  aooo  L. 
Codb.  961. 

It  is  no  part  of  the  let  where  one  may  fee  what  is  done  of  the  one  part  of  the  water  and  of  the 
other  {  aa  to  fee  from  one  land  to  the  other.  4  Inft.  140.  cap.  as  cites  8  £•  a.  tit.  Corone.  399* 

If  an  err©.       9.    8  $U%.  eafu  5.   Every  judgment  and  fentence  definitive 

neous  (en-    given  in  any  civil  and  marine  caufe,  upon  appeal  to  the  queen  in 

Wn  in  the  *^f  C°urt  *f  Chancery,  by  co.mmijpomers  or  delegates  nominated  by 

Admiralty    her  majefiy,  Jball  be  final. 

no  writ  of 

error  lies,  but  an  appeal  before  the  delegate*,  ti  apgeax§  by  the  Statute  8  Eli*,  cap.  5.  4I11S 

10*  The  proceedings  jr\  the  Court  of  the  Admiralty  are  esem 

cording  to  the  courfe  of  the  civil  law,  and  therefore  the  Court  is 

not  of  record,  and  by  confluence  cannot  aj/efs  any  fine  in  fuch 

cafe,  as  Judges  of  a  Court  of  Record  may  do.     1 2  Rep.  104* 

Hill.  2  Jac.  Torolinfon  v.  Philips* 

*ty-_*£t«        1 1.  E.  was  committed  on  an  indictment  of  piracy,  and  S.  affifled 

See  Scat,  u  ^tm  Wlt^  roPes»  an<*  other  engines,  to  mate  his  efcape,  where* 

$  u  w.  3.  upon  the  Judge  of  the  Admiralty  committed  S.  to  the  Mar- 

ihaliea*, 


! 


coatt  of  anatftaltiu  $m 

ftifrifea*    Upon  a  habeas  corpus  out  of  B,  R.  and  the  c^pfe  ^fcJ&J** 
returned  as  before,  the  whole  Court  held,  that  though  all  the  «*.  j^** 
fa£t  done  by  S.  was  upon  the  land,  and  within  the  body  of  f.  3.  *t 
the  county,  yet  becaufe  it  depends  on  the  piracy  committed  by  tit.  Kratea 
£.  with  which  this  temporal  Judges  haye  nothing  to  do,  be  !°?  V*9** 
was  remanded;  for  he  is  quafi  an  acceflbry  to  the  firft  piracy, 
*nd  determinable  by  the  admiral ;  93  if  /entente  it  given  in  the 
Admiralty  for  a  maxim  caufe,  the  execution  of  this  fentence, 
either  b*  the  body,  or  by  the  goods  of  the  party  condemned,  ex*  [   522  } 
tends  throughout  the  realm  of  England  for  the  Court  of  the  Admi- 
ralty %  becaufe  it  depends  on  the  principal  and  firft  fentence.     Yelv» 
134,  135.  Mich,  fejac.  B.R.  Scadding^s  Cafe. 
'  •  12*  Though  tne  Court  of  Admiralty  is  not  a  court  of  re- 
cord, becaufe  they  proceed  according  to  the  civil  law,  ac- 
cording to  Br.  Error,  pi.  77.  [177.]  vet  by  cuftom  of  the 
Court  they  may  amerce  the  defendant  for  his  default  at  their 
iifcretion.    13  Rep.  53.  Trin.  7  Jac.  in  the  Cafe  of  the  Ad^    - 
ipiralty, 

13.  The  Admiralty  cannot  puni(h  by  imprifonment,  pecu- 
niary punijbment,  nor  otherwife.  2  Brown!.  13.  Hill.  8  Jac. 
per  Cur.  in  Cafe  of  the  Mailer  $cc.  of  Trinity  Houfe  v. 
foreman. 

14.  A  recognizance  taken  in  the  Qourt  of  Admiralty  toft  and  to  s.  C  cite4 
\he  order  of  the  Court  is  void;  per  Serjeant  Harris,  Arg.  faid'*«yni.  7** 
it  had  been  fo  adjudged;  and  per  Warburton  it  is  not  a  court  fr*h'  i5„ 

r  j       Vi  *     o  J  1    il'r  Car.  a.  B.R. 

of  record.    Noy  24.  Kecorq  v.  jQbfon,  in  Cafe  of 

Parv. 
JEvans,  where  a  prohibition  was  prayed  to  the  Court  of  Admiralty,  for  that  the  plaintiff  here 
did  (tie  upon  a  recognizance  there  taken  h  wo,}  of  Jlipulation  by  one  that  was  sjut  furety  in  the 
nature  ofbaily  and  that  Court  not  being  a  Court  of  Record,  they  cannot  take  any  recognizance ;  but 
after  long  debate  refolved,  in  favour  of  trade,  fuch  a  ftipulation  is  good,  and  (hall  bind  the  fure- 
^ics. —       -    Ibid,  cites  Godb.  260.  pi.  359.  Green  way  v.  Baker. 

*  Keb.  551.  pi.  62.  Pane  v.  Evans,  S.  C.  and  the  Court  (aid,  that  as  this  Cafe  U,  fliould  we 
grant  a  prohibition,  we  mould  overthrow  the  whole  Court* 

15.  A  man  was  taken  by  a  warrant  iffued  out  of  the  Admi-  Sty.  340. 
ralty,  and  rejeued  out  of  the  meffingefs  hands,  for  which  the  per-  b/1L  Tench 
fon9  who  made  the  refebus,  Wag  arretted  for  a  contempt  to  v.  Hubrifon, 
the  Court,  in  a  fuit  depending  there  between  him  and  another,  the  Court 
Roll.  Ch.  J.  faid,"  that  if  the  caufe  was  maritime  the  Admi-  £ld:imf 

•  1  -    ,         •       .   »   \  '■       1  r      \.    ^    %  the  Admi- 

ralty might  examine]  a  contempt  in  that  caufe,  but  they  c^n-  ralty  cannot 

not  proceed  criminally  again  ft  the  refcoer  of  him  that  did  the  proceedcri. 

contempt,  afid  ordered  caufe  to  tie  fliewn  why  a  prohibition  ~"*Q.y0 

fliould  not  go.    Sty,  171.  Mich.  1649.  Anon*  that  is  in 

"*'    '  contempt  to 

fl|e  Court,  but  fet^t  they  would  hear  civilian*  if  they  would  fpeak  to.  it  the  Saturday  following. 

16.  The  Court  of  Admiralty  may  punifli  fuch  as  refift  the  But  the  par* 
procefs  of  that  Court,  and  may  fine  and  imprifonfor  a  contempt  *»«  after- 
to  it  a&ed  in  the  face  of  it,  tnough  they  are  no  court  of  re-  JJJ^fjf 
cord ;  But  if  thev  ihould  proceed  to  give  the  party  damages,  a  fuggeftion, 
prohibition  ^roufd  be  granted  quoad  that;  per  Cur,    Vent,  that  the  ori- 
1  Mich,  20  Car. \.  %  R.  Sparks  v.  Martin.  STwS^ 


one 


the  procefs  was  grounded,  was  a  matter  wherein  the  Court  of  Admiralty  had  no  cognizance ; 
*ftd  therefore  a  prohibitum  was  granted ;  for  then:  the  re&ous  could  be  no  contempt.    Ibid. 

17.  When 


C4ntt  4f  SMSatui 

17.  Whfcn  a  prmjhnate  decret9  as  ,they  call  it,  or  pfimtnrt 

decretum,  is  made  (which  is  a  decree  of  the  poffeffton  of  the 

Jhip)y  and  the  Jhip  is  fo  fcifed,  it  is  the  courfe  of  the  Admiralty r 

uponfecurity  given,  to  f offer  her  to  be  hired  tut;  fie  di&um  fuit. 

Vent,  174.  Mich.  23  ^ar.  2.  B.  fc.  in  Cafe  ofRacftey  y.  Eg- 

giesfield. 

Mo.  815.  1 8.  But  upon  fuch  decree  an  appeal  being  to  the  delegates,  and 

£fc  of'thJ1  kQr<*  Keeper  being  informed  that  no  appeal  lay  to  tbem  «potf* 

Spamlh        it,  htcaufe  it  was  only  an  inter locator y  decree9  upon  hearing  coun- 

AmbaOador  fei  ht  fuperfeded  the  commifRon.    Vent.  174.  in  Cafe  of  Radley 

g:vcn  for 

the  King  of  Spain  to  have,  the  foqcli,  but  the  Court  did  not  determine  the  intereft  and  right  of 
them,  upon  which  fentence  the  defendant  fucd  to  the  Lorcl  Chancellor  for  an  appeal;  but  it  waa, 
atledged,  that  it  did  not  lie,  the  fenteocc  being  only  of  the  pofleflion,  and  not  of  the  right  or 
Intereft,  and  thereupon  the  Lord  Chancellor  doubting  heard  counfel,  and  at  length  he  went  mtq 

[coo    "1  *"»  clotet,  and  brought  thence  a  book,  of  the  civil  law,  wherein  be  found  a  text. 
523    J  prccifc,  tliat  appeal  lies  at  well  where  the  fentence  is  of  the  pone&on,  at  where  ill* 
of  the  intereft  and  right  i  ana  thereupon  granted  an  appeal. 

19.  Per  Holt  Ch.  J,  an  obligation  taken  in  the  Admiral ty 
to  appear  andfue  there,  is  (liable  in  that  Cqurt,  for  it  is  ayf/- 
fulatkn  in  nature  of  bail  dt  common  law ;  bat  where  there  were 
13  part-owners  of  a  Jhip %  and  one  of  them  refufed  to  let  her  go  to 
fea9  .whereupon  aftipulation  vyas  taken  for  the  fbare  of  the  forty 
rcfitfing%  and  afterwards  the  Chip,  went  her  voyage,  and  this 
ftipulation  being  put  in  fuit  in  the  Court,  a  prohibition  was 
granted,  becauie  the  building  the  lhip  and  the  charter-party 
were  at  land.     3  Salk.  23  Pafch.  1  W.  £  King  y.  Perry. 

^20.  The  defendant  gjave  bail  upon  the  ftipulation  in  the  na- 
ture of  a  recognizance,  by  which  he  bound  him/elf  and  his  beir$ 
to  abide  the  judgment  of  the  Court  of  Admiralty;  but  died  before 
die  fentence,  and  yet  the  Court  proceeded  againft  tie  iaiL  It  was 
infilled  among  other  things  for  a  prohibition,  that  if  the  de- 
fendant had  been  in  gaol,  and  died  within  the  walls  of  the 
pritbn,  the  fuit  mud  have  abated,  and  there  was  no  reafon 
why,  by  the  defendant's  being  in  cuftody  of  his  bailj,  the  fuit 
ihould  be  \n  a  better  condition;  and  that  whereas  the  fecu- 
rity  given  was  only,  that  the  defendant  fliould  abide  their 
judgment,  and  the  Admiralty  now  have  extended  it  to  the 
defendant's  executor.  On  the  other  fide  it  was  {aid,  that  bait 
in  the  Admiralty  are  fued  as  principals,  and  that  this  is  the] 
courfe  of  the  Court,  becaufe  the  plaintiff  and  defendant  being 
feafaring-men,  are  fubjedl  to  more  cafualties  than  others.  The 
cafe  was  adjourned  and  compounded,  x  Salk*  33.  Pafch*  13 
W.  3.  B,  R.  Betts  v.  Hancock. 

21.  You  cannot  appeal  in  the  Court  of  Admiralty  befbri 
definitive  fentence  for  a  gravamen,  as  you  may  in  the  EcclefU 
aftical  Court. '  2  Lord  Raym.  Rep.  1248.  Pafch.  5  Ann.' 
Brown  v.  Benn  &  al. 

22.  The  Court  of  Admiralty  granted  frocefs  againft  the 
freight  of  a  Jbip9  in .  nature  of  a  foreign  attachment,  for  non- 
appearance; this  is  wrong,  and  a  prohibition  was  granted^ 

though 


4£g^  (NT  ^tfttttelftp*  £i£ 

tittfagh  there  wai  no  Khel;  but  thfc  Cohort  of  Admiralty 
may  proceed  mgainft  the  JUp  far  non-appearance,  though  not 
ftgairfft  the  freight;  Mich.  ft  Ann.  B.  R*  Bricket  &  al.  v* 
Pearfe; 

(E)     [Court  of  Admiralty.} 
Of  \frhit  Things,  in  refpeft  of  the  Place  <tvbere  it 

urtfes,  they  may  hold  Pica. 

{i;  BROOK  Judgment,  123.    A  judgment  in  the  Court  *-  P.  w- 
* .       °  of  Admiralty  2>#  refaffafuper  terratn  is  void,  &  co-  [^^ 
ram  non  jjuiice/j  Ch.jufKcet 

and  Ch. 
Baron*  13  Reg.  £ ».  Trin.  7  Jac.  Cafe  of  the  Admiralty. 

* 

£2.  They  cannot  hold  pie*  api*  *  4/7/,  *r  other  /A/jfa;  star*  •  ow.  in, 

Ityondfea  upon  the  land*  becaufe  the  ftatate  is,  that  he  fhall  **$•  l^ga 

hold  plea  of  things  done  only  upon  the  fea.    Mich,  14,  B..R.  \\£q^ 

between  Coulfton  and  Bafliji  Metaxa  refolved,  wherie  the  bill  dock ;  the 

was  made  apud  Zante,  which  is  in  Italy;     Mich.  )  Ja.  B.  Cafewas, 

m  Leigh**  Cafe,  per  Curiarfi, 

and  Skinner  adjudged ; 

Davifon  and  ourneby. 

gave  money 
to  C.  to  oof  faitort*  cloaths  for  him*  and  t.  bought  ntch  deaths  for  B.  oft.  hi  St.  Catharine's 
jwuifh,  neat  the  Tower  in  London,  whereby  L.  delivered  the  cloaths  toB.  in  his  (hip  then  in  the 
Thames,  adjoining  to  St.  Catherine's,  and  the  money  not  being  paid,  L.  Cued  B.  in  the  Amiralty 
Court,  and  a  prohibition  was  awarded,  becaufe  the  contract  was  made  upon  the  land,  &  infra 
corpus  oemkatus,  «*d  therefore  the  adjritni  can  have  no  jnriidiCbon ;  for  the  Statnte  of  13  &  15 
R.  a.  and  a  H.  4*  cap.  ri.  are,  that  the  admiral  (hall  not  have  conufance  but  only  of  things  dona 
toper  altum  mare,  and  cites  5  Rep.  107.  and  fo  it  was  refolved  by  the  Jullicct.— a  BrownL 
$7.  Cndocfc'e  Cafe,  S.  C.  and*  prohibition  granted  accordingly,  and  for  the  lame  reafon. 

[3.  [And  therefore]  they  cannot  hold  pfea  rf  afitii  by  the  rBuHfc^ 
King  of  Spain,  for  cutting  down  of  brafil  wood  in  BrqfiUa,  be-  pom2*s  Si 
fcaufe  it  is  upon  the  land.  Hill.  I  a  Jac.  B.  R.  between  the  andaprohtl 
King  of  Spain  and  Fount  &  refolved,  and  a  prohibition  granted,  bi?Un  grant* 
and  it  was  after  tried  at  common  law  in   a  trover   and  J^E^L 

^~       1  opinion  ot 

conversion.  J  the  whole 

Court,— » 
jtoll.  Rejk  i$jj.  pU  to.  the  SpajiMn  Aiabaflador  v.  Pountet,  Si  C.  and  per  Coke  Ch.l.  ftild 
JDodcridge,  the  Ambafia&or  may  have  action  for  it  in  B.  R.  and  afterwards  the  Ambtffador's 
tounfel  came  into  B.  R.  and  faid  he  wouTd  furceafe  his  fuit  in  the  Admiralty,  and  bring  s&ioh 
here ;  and  the  Conn,  by  content  of  the  parties,  ordered  the  fame  accordingly,  and  fo  no  prohi* 
fcitioa  was-  granted  ;  and  afterwards  the  Xing  of  Spain  brought  an  action  agtinft  him -in  B.  R. 

[4.  They  cannot  hold  plea  »/  a  thing  dins  upon  tht  hnd  Ow.  i«a. 
•*  England.    Mich.  7  Jac.  B.  Leigh's  Cafe,,  per  Curiam.)       ^e/s.cf. 

and  a  pro- 
hibition was  granted.     ■    ■  a  Brownl.  37.  Cradock*s  Cafe  S.  C.  accordingly. 

[5.  They  cannot  hold  plea  of  a  thing  done  upon  the  Thames,  •  ?w.  tiu 
becaufe  this  is  within  the  body  of  the  county,  Mich.  7  Jac.  jj|jj£  Vg  c 
E*  *  Leigbh  Cafe,   per  Curiam,  and  a  prohibition  granted  a^cordin^.' 

Vdl*  Vis  Rt  accord- 


5M  Court  of  a^imfral^ 


ly.- 1   accordingly,    Mich*  5  Ja.  B.  between  Tomtits  and  Gfo<hti*% 

Brown!.  37,  per  Curiam,  and  a  prohibition  granted  where  the  fuit  ,was  far 
clfcTs .c.  ^nc^°rage.  Hill.  8  J.  B.  f  foreman's  Cafe,  refolved  and  a 
according-    prohibition  granted] 

ly,  and  (ays 

that  the  Mayor  of  London  has  jurifdi£Hon  upon  the  Thames  as  far  u  Wspping,  and  if  t  murder 

be  committed  on  the  Thame*,  k  (hall  not  be  tried  by  the  Admiral. Lc.  106.  pL  144.  Patch. 

30  FJiz.  B.  R.  Sir  JuUus  Caefar's  Cafe  S.  P. a  Roll.  Rep.  413;  Mica,  si  Jac.  B.  R.  Axkmu 

S.  P.  -  —   -     Mo.  89a.  pi.  1455.  Mich.  16  Jac.  B.  R.  Anon,  all  the,  Court  agreed  that  Lima-. 

houfe  is  within  t've  body  of  the  county,  and  not  within  the  jurisdiction  of  the  admiral. : — The 

admiral  has  no  jurisdiction  of  things  done  at  Ratcliffe  nor  upon  the  Thames ;  Ibid.  Doderidge  J. 

cited  8  E.  2.  Fi  zh.Corone.  399.    ; —  He  fued  in  the  Admiralty,  becaufe  the  (hip  called  the 

S.  lying  upon  the  Thames  at  Redriff  at  anchor,  was  there  broke  by  the  (hip  called  the  ./Eneas  by 
the.  negligence  of  the  officers  thereof;  and  a  prohibition  was  awarded,  Becaofe  the  Thames  m 
infra  corpus  comitatus,  and  not  within  she  juiifdi&ion  of  the  Admiralty.  Mb.  916.  pL.  130a. 
1  Jac  Dorington's  Cafe. 
.    t  1  BrownL  13.  for  flaying  the  (hip  for  ballad,  Trinity- Houfe  v.  Bowman.  S.  C. 

* 

[6.  They  cannot  hold  plea  for  the  taking  of  certain  goods 
floating  fuper  mare,  C^  ejeft.  fufer  lit  tor  a  maris ;  for  though 
they  may  hold  plea  de  fiotfam,  yet  they  cannot  hold  plea  of 
wreck  ;  and  this  is  wreck  when  it  is  thrown  upon  the  land, 
Tr.  5  Ja.  B.  a  prohibition  granted  accordingly*  and  a  confu- 
tation denied.] 
A  fufr  wa«        £7.  They  cannot  hold  plea  of  a  contra  ft  made  in  portu  Mid* 
miratyfor  dl**>*riK  becaufe  this  is  not  upon  the  fea.     Hill,  8  Ja.  B. 
taking  of      Vanbtg*  Cafe,  per  Curiam  prater  Warburton,  Coke  faid, 
goods  cir-     that  there  is  a  precedent  in  25  H.  6.  and  36  H.  6.  wnere 
Vert'fcTper*   t^lere  was  a  A*'P  riding  in  a  port,  and  a  con  trad  was  there 
•kummare.  made,    and  a  fuit  for  it  in  the  Court  of  Admiralty;  and 
ft  was  mov-  therefore   an  aftion   wa>s    brought    at   common   law,    and 
prohibition  I3»°ool.  damages  recovered,  the  Duke  of  Extfer  then  being 
becaufe  it     Admiral.] 

-was  in  the 

p  M-  -i  Bortof  Genncy  when  tb«y  were  at  anchor  there,  and  every  port  is  within  the  body 
L  5.  J  J  of  the  land  and  not  upon  the  fait  fea ;  Coke  Ch.  J.  faid  that  peradventure  the  ports 
there  are  mfc  as  the  havens  «re  with  us ;  and  Doderidge  (aid  that  there  is  not  any  port  but  there 
art  roads,  but  they  are  not  within  the  body  of  the  land  but  arc  in  the  fea,  and  they  might  be  at 
anchor  in  the  fea,  and  therefore  a  prohibition  was  denied  ;  but  Coke  faid,  that  if  this  bad  been 
within  t!ie  body  of  the  land,  the  admiral  ought  not  to  hold  plea  of  it.  Roll.  Rep.  250.  pL  18. 
Mich.  13  Jac  B.  R.  Wilkti  v.  Newport* 

"*"-*—  ■n  [8.  If  pirates  take  goods  upon  the  fea  from  afubjeft  of  Spain, 
•  FoLj3t.  anj  irlng  tfytm  within  a  port  in  Ireland^  and  there  fell  them  to 

Sate.)  ~*  %  *•  no  ^UIt  ^or  ***«&  g00<*$  can  De  agwnft  J.  S.  in  the 
pl.  4.  s.  C.  Court  of  Admiralty ;  for  that  %  S.  came  to  them  by  purchafe 
and  the  within  the  body  of  the  county,  Mich.  13  (*)  Jac.  B.  between 
notes  there.  Don  DugQ  the  Ambaflador,  and  Sir  Richard  Singly,  refolved, 

and  a  prohibition  granted ;  for  the  owner  of  the  goods  may 

have  an  a&ion  of  trover  for  the  goods  at  common  law.] 
See  (B.)  [9.  If  afubjeft  of  the  King  of  Spain  commits  certain  offences 

the  not""1  **  Spain,  for  which  his  goods  are  confifcated,  and  after  comes  into 
that.  England^  and  brings  with  himfome  of  the  goods',  and  fells  them  to 

J.  S.  afubjeft  of  this  realm,  and  after  the  Ambaffador  of  Spain 
fues  in  the  Admiralty  Court  upon  this  matter,  and  there  attaches 

the  goods  in  the  hands  of  J*  S,  a  prohibition  lies ;  for  the  pro- 
perty 
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petty  of  the  goods  fliall  not  be  qudlioned  in  any  court,  but 
at  common  law*  Hobart's  Reports,  Cafe  267*  Don  Alphonfo 
and  Cornero,] 

[jo.  If  a  contrast  or  obligation  be  made  upon  the  fea,  yet  if  *YT""»' 
it  be  not  for  a  marine  caufe,  the  fuit  upon  this  contract  or  byHobart* 
obligation  fhall  be  at  common  iaw>  and  not  in  the  Admi-  Ch.  J.  in 
ralty  Court ;  for  if  a  man  makes  an  obligation  for  the  fecu    £akgm™,g 
rity  of  a  debt  growings  before  upon  the  land,  or  if  he  make  r0u"  Rep< 
a  promife  to  pay  it,  this  cannot  be  fued  in  the  Court  of  Ad-  133*  Pf- ,0* 
miralty,  but' at  common  law,    Hobart's  Reports,  17*  Bridg-  ^£^!!cd 
man's  Cafe.]  '  been  roVd 

according* 
•  ly,  in  C.  B.  Fafch.  13  Jac.  and  the  Court  wu  of  the  fame  opinion. 

(in  If  a  contract  be  made  upon .the  fea  for  the  bringing  over  H0W79. 
certain  fugarsy  and  after  ibis  agreement  is  put  in  writing  upon  pi.  104  an4 
the.  land,  and  after  the  fugars  in  bringing  over  ari  fpoited  upon  l^1^  "** 
the  fea  f  yet  the  fuit  for  this  does  not  lie  in  the  Admiralty  &C»&S.P, 
Court,  becaufe  the  putting  the  agreement  in  writing  upon  * —    See 
the  land,  changes.the  jurifdidion  as  to  this  ;  and  then  when  sAc^and3* 
the  contrail  is  upon  the  land,  though  the  breach  be  upon  the  the  nota 
fea,  yet  the  common  law  {hall  have  the  jurifdiction,  and  not  there.-*— 
the  Admiralty  Court.    Hobart's  Reports,  between  Palmer  and  sBc  &s'p 
Pope>  Cafe  268.]  -U — Lif 

part  of  the 
matter  be  clone  upon  the  fea  and  part  in  a  county,  the  common  law  (hall  have  all  the  jufildidioat 
ai  Rep.  }g.  Hill.  8  Jac.  by  the  reporter.  » 

• 

[1  a.  If  a  contraii  be  made  upon  the  fea,  and  the  caufe  of  the  Hob.  at 3,  \ 
fuit  maritime,  and  bfuit  is  had  upon  this  in  the  Admiralty  Court y  pL  270. 
it  feems  it  is  fufficient  to  alledge  it  to  be  made  within  the  jurifdic-   tIlchtA  _L 

*    1     r+J  M        •?         r     ■       '  j/-a         1  J  Jac*  Hobart 

tton  of  the  Court,  without  faying  it  was  made  Juper  altum  marf ;  ch.  J,  faya,' 
for  {his  may  be  alledged  of  the  other  part  to  have  a  prohibi-  note  that 
tion,  if  it  was  not  made  fuper  altum  mare.    Contra  Hobart's  J^^Ad  ' 
Reports,  Cafe  269.]  miraky.  * 

doth  and 
muftlay  the  caufe  of  fuit  fuper  altum  mare,  which  argues  that  this  is  a  neceflary  point;  for  the 
jurlfdicrion  there  groweth  not  from  the  caufe  of  tithes  and  teftaments  in  the  Spiritual  Court;  but 
from  the  place.  And  therefore  he  was  «f  opinion,  that  if  a  contract  were  made  in  truth  at  fea* 
and  a  fuit  upon  that  in  the  Admiral's  Court,  and  there  the  contract  is  laid  generally,  without  fay* 
ing  fuper  altum  mare  the  prohibition  will  He ;  for  the  libel  muft  warrant  the  r  '  ±  i 
fuit  in  itfelf  though  you  may  on  the  contrary  part  furmife,  that  the  contract  was  L  5  .  J 
made  at  land,  againft  the  libel  that  lays  it  on  the  fea.  And  he  held  it  alfo  not  fufficient  for  the  ' 
libel  not  to  lay  it  infra  iur.  mar.  generally,  but  it  muft  be  fo  laid  as  it  may  appear  to  the  King'* 
Court,  to  be  fo  indeed. 

[13.  If  a  man  contrails  with  me  in  London,  in  confideration  iff   *  1*  m*& 
too/,  to  tranfport  certain  commodities  into  Turkry,  if  he  does  not  London,** 
perform  it%  I  cannot  fue  him  in  the  Court  of  Admiralty,  be-  See  tit 
caufe  the  contract  was  here,  and  nothing  done  upon  the  fea.  Trial  (B) 
P.  I  Ja.  in  •  Banning*  Cafe  fo  held  f  1  K.  3, 4.]  PV  Jfc£ 

Trial  pi.  a 9.  cites  S.C 

.   [14.  If  the  owner  of  the  Jhip  fends  it  to  the  Indies  to  merchan-  R°U«  Rep. 
$viz%  and  upon  the  high  feas  the  mariners  and  the  reft  in  the  ^  J1*^ 

Kr  2        #  (hip    *  ' 
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hibitionwii  ftip  commit  piracy,  when  the  fhip  after  returns  here  tfpdn  ffcel 
SoutCh  the'  Thamc8>  **  admiral  feifes  thejhip,  and  all  in  her,  as  bona  pira- 
admiral  had  tar  urn,  claiming  them  by  grant  of  the  king,  for  by  the  law  of  the 
a  gr»m  dc  fea  the  owner  in  fuch  cafe  fhall  lofe  the  fhip  ;  and  afttr  tha 
^if  ^  ft**™  *b*  «wvr  of  the  fhip  taker  the  fails  and  tackling  out  of 
tfcat  mutt  the  fhip,  for  which  the  admiral  fues  in  the  Admiralty  Court,  a 
be  intended  prohibition  fhall  be  granted,  becaofe  if  it  be  forfeited  he  may 

°^t«JSr  ^ave  an  z&xon  at  t'le  common  law  Tor  the  taking  and  not 

ofthe  pu  there,  they  being  taken  infra  corpus  comitatus.     H.  i£  Ja. 

rates,  and  B.  R.  Hi  I  deb  rand's  &  ah  Cafe  refolved,  and  a  prohibition 

S&  E»»»d.] 

? ►irate*  ftolc 
rom  other  men ;  for  thofe  are  not  to  be  granted,  becanfe  the  owners  ought  to  have  them  again; 
but  if  the  admiral  was  intitled  to  fuch  goods,  yet  in  this  cafe  he  ought  to  fue  in  the  Admiralty  r 
becau/Mie  (ails  and  tackling  were  taken  infra  corpus  comitatus,  via.  upon  the  Thames,  and 
ftara  the  (hip  is  not  forfeited  for  the  piracy  ofthofe  that  were  in  it ;  per  Doderidge  J.  quodCok* 

Cb.  j.  conceflit. 3  finlft.  147,  14$.  Mich.  13  Jac  Frinfton  v.  the  Admiralty  Court,  S.  P. 

and  terns  to  be  S.  C.  and  ruled  accordingly,  and  Coke  Ch.  J.  faid  that  fo  was  the  opinion  of 
the  Caurft  when  he  was  Attorney  General.— Jenk.  325.  pL  40.  Primiflaus'sCafc. 

15.  If  a  contrail  be  made  in  London  fir  things  lying  upon  tbt 
fea  coqfis,  and  there  it  a  fuit  for  this  lit  the  Court  of  Admi- 
ralty, a  prohibition  lies.  H.  7  Ja.  B.  adjudged  between  Surah 
Seluen  and  others.] 
si  J*n       [16.  If  a  charter-party  be  made  in  England,  to  do  certain 
r  f^rffilr  f^jSs  in  fo^al  places  -upon  the  fea,  though  no  a&  is  to  be  done 
a  Roll.  Rep.  *n  ^nS^n^9  (*)  but  all  upon  the  fea,  yet  no  fuit  can  be  in 
486.  siany'  the  Admiralty  Court,  for  the  non-performance  of  the  agree- 
v.  Maldon*  ment ;  for  the  contrarc  is  the  original,  without  which  no  caule 
**  S'  f^  of  fuit  can  be,  and  this  contract  is  out  of  their  jurifdi&ion, 
f35.tap.aa.  and  where  part  is  triable  by  the  common  law,  and  part  by  the  ad- 
.&P.ln       mir  allow,  the  common  Jhall  be  preferred*    Mich*  22  Ja.  B.  R. 
tothe  41"    l>etw  een  Maldonado  and  Slany,  refolved,  and  prohibition  granted 
objeaion.     upon  debate.] 

And.  Ibid. 

s$3,  139.  S.  P.  cites  Mich.  $1 H.  6.  Rot.  215.  Hore  v.  Unton.  And  Tbid.  141, 141.  cites  Pafek. 
ag  Eli*.  B.  R.  Conftantine  v,  Gynne,S.  P.  — -Mo.  450.  pi.  6is.  Pafch.  38  Elia.  C.  B.  Turner 
1.  Oldfietd,  a  prohibition  to  the  Admiralty,  becaufe  they  libelled  in  the  Admiral  Court  upon  a 
charter-party  to  have  the  3d  part  of  goods  taken  upon  the  fea  by  letters  of  mart,  whereas  the 
matter  was  triable  upon  the  land,  and  not  in  the  Admiralty  by  rcafon  of  the  indenture  of  char- 
ter-party ;  et  adjornatur.  Quaere. 

Ifflotfam  f  17.  If  a  rnan  takes  a  maji  floating  upon  the  fea,  and  draws 
UnTand  "  uPon  *h*Jh*rei  where  J.  S.  takes  it,  claiming  there  Admiralty 
is  taken  jurtfdiclion,  an  adion  does  not  lie  again  ft  him  for  this  in  the 
jhcrebv,  Court  of  Admiralty,  but  at  common  law,  becaufe  the  tort 
hasno title,  was  done  upon  the  land.  Mich.  10  Ja.  B.  Mayor  of  ffa- 
thea&ion     wich's  Cafe,  per  Curiam.] 

fhall  be 

brought  at  the  common  law  and  no  proceedings  (hall  be  thereon  in  the  Court  of  Admiralty ;  for 

tcot    1  thcte  il  no  nce<*  °^  °°ndcmnation  thereof  as  there  is  of  prizes ;  per  tot.  Cur.  a  Mod. 
57    -  »94*  Hill,  ao  &  30  Car.  a.  C  B.  The  Lady  Windham's  Cafe. [The  original  ia» 

fhall  (not)  be  brought,  which  teems  mifprinted.] 

4  Inft.  140.       fig.  But  if  a  man  takes  a  thing  upon  the  fea,  and  brings  it  to 

E^,  wow*  ^*4  an4t  €arries  *  a W*y>  th*  fuit  for  this  ihall  be  in  the  Ad* 

iniralty 
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miwky  Court,  for  this  is  a  continued  aft.    Mich*  10  Jac»  B.  nr  ,9*- 
Mayor  of  Harwich's  Cafe,  per  Curiam.]  L^Sat 

•  when  a 

taking  it  pirtly  on  the  fca  and  partly  14  a  river,  the  common  law  (hall  have  jurifdicUon. 

[19.  If  a  Jhipwnght  fues  in  the  Admiralty  Court,  fir  the  &>tf  for 
making  a  Jhip fir  navigation  upon  the  fea,  a  prohibition  does  the  amend- 
not  lie.    P.  9  Car.  B.  R.  between  Tajker  and  Gale,  per  Cu~  j*^Jgt 
riam  agreed.]  '  vJaSmg7 

of  a  (hip, 
it  againft  the  (hip  itfclf,  and  not  againft  the  party  by  name,  bat  anry  againft  fuch  as  for  his  in** 
trreft  makea  himfeif  a  party  a  Danv.  a 70.  citea  Cro.  C.  ag6.  [and  the  table  of  Cro.  Car.  tit.  Ad- 
miralty, refers  to  fol.  206,  197.  but  I  cannot  find  any  thing  relating  to  the  Admiralty  there,  or 
thereabouts,  and  the  only  place'  it  refers  to  befides,  is  fol.  603.  but  the  S,  P.  is  not  there  neither. 
So  qurre  where  the  point  it  to  be  found.] 

fao.  But  if  a  fait  be  in  the  Admiralty  Court  fir  mating  a 
lighter  fi*  the carriage  of  mud,  or  the  like,  within  the  hay  of 
the  county  upon  the  Thames,  and  not  for  navigation,  a  prohibi- 
tion lies.  P.  9  Car.  B.  R.  between  Ta/ker  and  Gale,  per  Cu- 
riam agreed.] 

[2r.  If  the  fait  be  in  the  Admiralty  Court  upon  a  charter"  *  4  Tn&* 
Party  fir  demurrage,  or  for  *  mariner*  s  wages,  tut  not  for  any  H*'^*'* 
penalty  within  the  charter,  but  only  for  the. wages  contraftid for,  z*\.  3. that 
cr  for  demurrage,  according  to  the  contract,  no  prohibition  lies.  # »  mariner 
P.  9  Car.  B.  R.  faid  per  Curiam  to  be  fo  lately  refolved  by  c^av^I* 
all  the  Judges  of  England.]  tafetv*in 

a  (hip  upon 
the  fea,  yet  if  the  wages  be  not  paid,  it  (hall  be  fued  for  in  this  Court  by  the  common  law,  and 
not  by  the  law  of  mariners.*— — -  Raym.  3.  Hill.  ia  Car.  a.  B.  R.  in  the  Cale  of  Woodward 
▼.  Bonithan,  Arg.  iniifted,  that  of  mariners  wages  the  Admiralty  (hall  have  the  conuffcnee  of  it ; 
and  fo  it  was  agreed  by  all  the  juftices,  UU1.  8  Car.  1.  1  Cro.  and  of  this  opinion  was  Malkt  J. 
jfcu  Forfter  Ch.  J.  and  Twifden  J.  held  a  prohibition  would  well  lie,  for  the  Statute  of  15  R.  a* 
cap.  3.  was  made  at  the  great  complaint  of  the  Commons,  and  fhould  therefore  be  conftraed  moft 
beneficially  for  the  good  of  the  fubje&;  and  when  the  ordinances  and  orders  in  the  time  of  the 
late  troubles  were  made,  the  eonftant  and  generally  received  opinions  were,  that  for  mariners 
«>  ages  &c.  the  parties  could  not  fue  in  the  Admiralty,  and  for  that  reafon  pretended  orders  -were 
made  on  xa  April,  1648.  cap.  1 1.  and  another  23  April,  1649.  cap.  ai.  to  enable  the  Admwalty 
to  hold  plea  of  fuch  things ;  and  as  to  that  Cafe  of  8  Car  i .  they  (aid,  that  that  had  not  only  been 
denied  by  feveral  other  judges  as  well  as  by  themfelves  at  this  time,  but  had  been  renounced  even 
by  feveral  of  thofe  judges  who  are  (aid  to  have  fubferibed  to  it,  for  which  reafon  a  prohibition  wja 
granted. 

[22.  If  A.  a  merchant  in  London,  writes  to  his  faff  or  in  France 
to  buy  wines  for  him  there,  and  to  find  them  to  him  to  .London, 
and  to  charge  him  for  the  payment  thereof  with  bills  of  exchange  ta 
be  paid  in  London,  and  the  fa&or  does  accordingly,  and  after  A* 
bath  received  the  wines  in  London,  a#d  accepted  the  bills  in  London, 
be  dies  before  the  day  of  payment  of  the  money  by  the  bills,  and 
after  the  bills  for  non-payment  are  protefted  in  London,  and  after 
fent  into  France,  where  tbefaBor  is  compelled  to  pay  them,  in  this 
cafe  no  fuit  can  be  upon  this  matter  againft  the  executor  of 
A.  in  the  Court  of  Admiralty,  for  that  this  contract  had  its 
original  in  London,  fcilicet,  the  writing  the  letter,  and  the 
acceptance  of  the  goods  and  bills  of  exchange  in  London 
makes  the  contract  compleat,  and  therefore  this  contract  is 
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to  be  tried  at  common  law.  Hill.  14  Car.  B.R.  between 
Haywood  and  Anne  Davyes,  a  prohibition  granted  per  Curiam, 
and  upon  complaint  thereof  to  the  king  by  fome  of  the  Ad- 
miralty Court,  a  meeting  and  conference,  and  debate  thereof 
C  S%9  ]  was  at  Serjeant's  Inn,  between  Sir  Henry  Martyn  and  the 
Judges  of  the  King/s  Bench,  where  counfel  was  held  fo^ 
-Anne  Davyes,  aniliDr,  Zouch  for  the  other  fide;  and  the 
Court  inclined  clearly  that  the  prohibition  lies,  but  ordered, 
that  the  prohibition  (hould  not  iflue,  if  in  the  Admiralty 
they  would  deliver  Anne  Davyes  upon  bail  for  her  appear-?- 
ance  the  next  term ;  but  if  they  would  not  deliver  her,  theMr 
the  prohibition  fhould  iflue.] 

23.  The  Court  of  Admiralty  hath  no  cognizance  of  thingt 
done  beyond  fed)  and  this  appears  plainly  by  the  Statute  of  1 3 
R*  2.  cap.  5.  the  words  of  which  ftatute  are,  that  the  admi- 
rals and  their  deputies  fliall  not  meddle  from  henceforth  of 
any  thing  done  within  the  realm*  but  only  of  a  thing  done 
upon  the  fea,  cites  19  H.  6.  foL  7.  for  things  tranfitory  done 
beyond  the  feas,  are  either  triable  in  the  King't  Courts,  ox 
the  party  grieved  may  have  his  remedy  before  the  Juftices 
where  the  fad:  was  done  beyond  feas.     Refolved  in  C.  B.  12 
Repf  103,  104.  Hill.  2  Jac.  Tomlinfon  v.  Philips* 
«w.  it».-        24.  C.  bought  divers  things  within  the  body  of  the  xounty, 
Buricy/       which  concerned  the  furnijhing  o/ajbip,  as  cordage,  powder •,  and 
s.  c.  and    foot,  and  the  party  of  whom  they  were  bought  fued  C.  for 
the  libel       the  mooey  in  the  Admiralty  Court,  and  prohibition  was 
J£Jai°r       granted  5  tor  the  Statute  of  R.  2.  is,  that  the  admiral  fliall 
bought  of    not  meddle  with  things  done  within  the  realm,  but  only 
a  fakfmaa    cf  things  done  upon  the  fea,  and  that  no  contract  made  upon 

?herin5T  the  Iand  fll.a11  be  hcldr  there».  a  Brownl.  37.  Mich.  7  Jac* 
ncartb*      Cradock's  Cafe. 

tower,  who 

delivered  them  qn  board  the  defendant's  (hip  there,  bat  a  prohibition  wu  granted,  because  this 
eoftfraft  wa»  made  on  land,  Sc  infra  corpus  comitatua,  and  therefore  the  admiral  has  no  juri£» 
diftion.  ■  '■    ■  ■  S»  C.  cited  %  Show.  338.  in  p^  347. 

*•  •  25.  Libel  in  the  Admiralty  upon  a  contrail  made  at  Mar- 

feilles  in  France;  Fleming  Ch.  J.  denied  to  grant  a  prohibi- 
tion ;  for  {hough  the  Admiralty  Coyrt  has  nothing  to  do  with 
this  matter,  yet  fince  this  Court  cannot  hold  plea  of  it  (th$ 
contraft  being  made  in  France),  no  prohibition  lies.  But 
Tfelverton  and  Williams,  J.  e  contra,  that  the  admiral  has  no 
jurifdi£tion,  and  that  the  contra  ft  may  be  laid  to  be  made  at  Mar- 
feitUsy  in  Kent,  or  Norfolk*  or  any  other  county,  and  fo  triable 
here.     2  Brownl.  11.  Mich.  8  Jac.  B.R.  Anon* 

26.  The  plaintiff  was  in  execution  upon  a  judgment  obtained 
in  the  Admiralty  again  ft  him  upon  a  contraB  made  on  land  in 
New  England,  and  this  appearing  upon  a  bill  exhibited  againft 
the  now  defendant,  upon  the  Statute  2  H.  4.  cap.  11.  /or 
fuing  in  the  Admiralty  upon  a  con  trad  made  at  land,  which 
the  Court  held  to  be  coram  non  jucjice,  and  he  was  dis- 
charged. '  Cro.Car.603.  pi.  8.  Hill.  16  Car.  B.R.  Ball  v. 
Trelawny. 

27.  Wild 


Coiitt  of  awuiraftp.  $*$ 

*y.  Wild  nlo*ed  jbr  a  prohibition  to  the  Court  of  Admiralty 
Uftay  a  trial  there  tn  a  trover  and  convcrfteny  in  which  they 
proceeded  upon  a  pretence  that  the  goodf  were  taken  uton  the  high 
fea9  and  that  by  the  late  aft  they  have  exclufive  power  in  all 
fuch  cafes  which  is  not  fo.  Glyn  Ch.  J.  faid,  it  was  re- 
folred  in  Creemer  and  Cokelyb'sCasb,  and  fo  adjudged 
that  they  have  no"fuch  power ;  therefore  take  a  prohibition 
nifi  &c.    Sty.  470.  Mich.  1655.  Lepool  v.  Tryan. 

a8.  A  Dutch  Jbip  being  wrecked  by  tempefl  in  a  creek  of  the 
tbe/ea  infra  corpus  comitates  of  Dorfet.  The  faihrsy  upon  pre- 
Unce  that  the  goods  in  the  Jbip  were  bona  per  iter  a  9  procured  a 
commijfton  offale  out  of  the  Admiralty  Court ;  whereupon  the  true  L  S29  J 
awnersy  to  prevent  fuch  fale>  brought  a  fuperfedeas ;  and  upon 
producing  the  libel  to  the  Court,  a  prohibition  was  prayed  and 
granted,  became  the  caufe  of  a&ion  did  arife  infra  corpus  co- 
mitatus,  and  fo  the  Admiralty  cannot  hold  plea  thereof,  and 
ibefale  of  thefe  goods  is  good  as  they  are  bona  peritura.  2  Sid. 
81  Tfin.  r6s8.  B.  R.  Gulliver  v.  Brand. 

30.  In  a  prohibition  the  cafe  was,  the  defendant  was  majler 
of  a  jbip ^  of  which  S.  the  plaintiff  was  owner,  and  the  /hip 
Was  taken  by  pirates  upon  thefea>  and  to  redeem  himfelf  and  the 
Jbip  he  contra&ed  with  the  pirates  to  pay  50 1.  and  pawned  hi* 
per/on  for  it.  The  pirate  carried  him  to  the  Ifle  of  SciUy,  and 
there  he  borrowed  the  50/,  for  which  he  gave  bond9  and  paid  tbS 
pirate;  and  being  difcharged,  he  libelled  in  the  Admiralty 
for  the  50 1.  Atliis  return  he  fued  in  the  Admiralty  for  the 
50I.  and  had  a  fentence  for  it.  The  owner  moved  for  a 
prohibition,  but  it  was  denied,  becaufe  the  original  caufe 
arofe  on  the  fea,  and  all  which  followed  was  but  acceffary 
and  confequentlal  to  that  caufe,  and  therefore  well  deter* 
minable  in  the  Court  of  Admiralty.  Hard.  183.  Pafch.  13 
Car.  2.  in  Scacc.  Spark  v.  Stafford. 

31.  Suit  in  the  Admiralty  for  a  (hip,  as  fiotfaro,  left  near  Keb.65?. 
ah  harbourin  Norfolk  ;  it  was  agreed  that  flotfam  fhould  be  j£&90fc 
tried  in  the  Admiralty,  but  becaufe  the  fuggeftion  wast  that  York  v. 
the  dereliclion  was  injra  corpus  comitates*  a  prohibition  was  ^"ftre^  , . 
granted  ;  for  they  may  take  ijfue  upon  the  fuggeftion  \  and  if  it  Coti^1  c 
toe  found  to  be  out  of  the  county  a  consultation  fhall  go.  agreed,  that 
8id.  178.  pi.  9.  Hill.  15  &  16  Car.  2.  B.R.  The  Lord  Ad-  fioatfam 
miral  v.  Liofted,  bekfn^  to 

the  admiral, 
and  that  they  may  try  it  whether  it  he  fo  or  no ;  but  this  fuggeftion  being  of  a  dereliction  within 
the  body  of  the  county,  it  ought  to  be  tried  by  jury,  and  the  decree  in  the  Admiralty  will  bo 
allowed  a  good  plea  in  trover  for  it ;  and  by  Windham,  Jieat/am  is  that  which  is  totally  derelict, 
and  not  ihat  which  is  avoided  in  the  fea  for  fear  of  danger,  to  which  the  owner  hai  dill  an  eve, 
and  only  goei  out  to  pray  for  help,  which  Twifden  agreed,  but  thii  is  triable  by  the  admiral ; 
and  the  claim  of  property  by  the  party  muft  be  in  the  Admiralty  within  the  year  and  day. 
Keeling  conceived,  that  floatfam  yatfein  the  county  is  of  the  admiral's  jurisdiction  divided  with 
the  common  law,  but  here  an  owner  appears  within  the  record  within  the  year  and  day,  and 
therefore  they  ought  here  to  demur  or  take  iflfoe  on  the  fuggeftion.  No  prohibition  was  awarded 
but  only  at  to  the  fact  in  corpore  comitatua. 

3*»  A  libel  was  againft  a  (hip  and  the  mafter,  and  alfo 
againfl  the  former  owner,  and  the  now  owner,  for  faib  and 
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#/A/r  nectffayes  found  for  the  Jbi*  in  «  681  .  The  pki***f  fthe 
now  owner)  for  a  prohibition  fuggefis  the  Statute  R.  a.  andibai 
the  materials,  work  dent,  and  central  made,  and  every  thing  am*, 
iaincd  in  the  libel,  v+ere  done  at  land,  ?od  not  ft*p#r  ^kum  &>?**, 
W  that  after  the  time  fpecified  in  the  libel,  tht  plaintiff  booffi* 
fhejbipt  cum  omni  apparatus  for  a  considerable  iuji  otrooaey* 
l*  lend.  It  was  argued,  that  though  tht  fails  were  for  the 
fhip,  and  done  about  it,  yet  they  were  not  abfokttely  necefc 
fory,  nor  was  it  in  a  voyage,  io  that  the  libel  is  opt  for  VRf 
fuppofed  hypothecation  by  the  mailer  in  a  time  a^d  cafe  off 
urgent  noceflity ;  be&ks,  the  baying  was  »pc*i  land  with  ait 
her  furniture,  and  die  defendant  has  bis  a&ion  at  law  upon 
his  contrad,  and  for  his  w*ses  (old ;  and  a  prohibition  w|| 
granted  as  to  the  /hip  and  the  prefent  owner  fcc,  2  Show, 
338,  pi.  34?-  Hill.  35  *  36  Cv.  2„B.  Rt  Ifear«  v.  U*, 
tnent. 

33,  The  aw/fcr  had  hypothecated  a  Jhipfer  notoffarm*  bei*S 
s^wi  the  feainjlrefs  of  weather.  It  wa6  (uggefted  for  a  prohi- 
bition, that  the  agreement  was  made,  and  the  rapney  lent, 
upon  the  land,  viz*  in  the  port  of  London,  But  by  Hok  Ch* 
J.  this  muft  neceffarily  be  fo ;  for  if  a  man  be  in  diftrefs  upon 
the  fea»  and  compelled  to  go  into  port,  be  muft  receive  the 
money  there  or  not  at  all ;  and  if  the  foip  be  impaired  by 
tempeft,  fo  that  he  is  forced  to  borrow  money  to  prevent 
t  53°  3  her  being  loft,  and  pledges  his  fliip  for  fecurity,  Jlnce  the  caufa 
of  the  pledging  arifes  upon  the  fea9  the  fuit  maf  well  he  in  the  Ad- 
miralty Court ;  but  becaufe  there  was  a  precedent  where  a 
prohibition  was  granted,  the  Court  granted  one  now,  and 
ordered  the  plaintiff  to  declare  upon  it  *  for  the  kjw  fe*pe4 
clear  to  them  W  aforefaid.  Lord  Raym,  Rep.  152*  Hill.  S  it, 
9  W.  3r  Benzen  v.  Jeffries* 

v  (E.  2)   Puniihtnent  of  filing  in  the  Admiralty  ii\ 
Cafes  out  of  their  Jurisdiction. 

MoBb*     !•    2  ti*  4*    TF  any  perjhn Jhall  be  profecuted  in  the  Admiral9  £ 
y*  brought      cap.  if.     -*  Court \  contrary  to  the  13  R.  2.  cap.  5.  he  Jhall 

SSttacfoc     ^av€  an  °&t$n  °f  '*'  caf*  againft  the  profecutor,  and  recover  dooMa 
fwog  in       damages ,  aud  the  profecntor  Jhall  forfeit  lol.to  the  king. 

{he  admi- 
ralty upon  «»  hyfiqJucatum,  io4  it  wai  held  tQ  ke  out  of  the  folate  in  the  time  of  my  id.  Hdbtf 
eifcel  fcy  Holt  Ch.  J.  U.  Uoym.  JLep.  15a.  Hill.  8  4t  9  W.  g.  10  C*fc  of  Bcoicn  v.  Jeffrie*. 

2.  /»  tt/r/f  *«  *£/  cafe  founded  on  the  Statute  of%R.l.  or  15 
jR.  2.  or  2  H.  +•  agatnft  fucb  as  hold  pleas  before  the  admiral  of 
cantraSs  made  upon  the  land  fep.  the  plaintiff  ought  U  Jay  in  hie 
writ,  contra  formamjlatuti  pr*di£U  otberwife  it  is  not  good* 
and  it  ought  to  be  brought  in  the  county  where  the  plea  was  held 
before  the  admiral,  and  not  in  the  county  where  the  contrail 
V*0  frppofed  to  be  made*    Bendl,  57.  pL  92  Pafdu  fc  Trin. 
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9*  P+amdR.  bought  a  Jhip  at  land  of  B.  and  fad  B.  open  Bpdi.«* 
$ho  covtraB  in  the  Admiralty  Court,  and  for  their  filing  in  the  f.  c."lmt 
Admiralty  Court,  B9  brought  an  aBion  againft  P.  only,  and  held  S.  P.  do* 
good.    D.  i&  b.  pl«  37.  Pafch,  4  U  5.  P.  &  M.  Bylota  v.  *<*  w** 
PoiaUl. 

.    4.  j|v  * W  R.  food  €•  and  X>.  in  the  Admiralty  fir  a  caufe  &  C  dtc4 
pnftngat  Umd.    A*  died.    The  Kim  *«*  C.  on*  of  the  per-  fg'***^* 
Jpns  grieved*  height  an  aBion  again/}  B:  one  of  the  profe-  i„  (Ufc  of 
tutors,  without  Jbewing  tbt  death  $f  Am    The  judgment  was,  Suds  v. 
that  the  party  grieved  recuperet  damnum  &  quod  defenders  &^ 
pgenam  10 1.  erga  regem  per  ftatut.  prsedi&.  incurrat  k  capi* 
jttor  &  quod  dpniinus  rex  recuperet  verfus  defendent.  ioI.&c 
&l  defend,  c?piatur.  D.  159.  b.  pi.  38.  cites  1  Eliz.-  Swanto^ 
r.  WilJet. 

5.  An  a&ion  on  the  cafe  was  brought  for  fifing  in  the  Ad- 
ptiralty  Court,  in  a  caufe  where  they  had  np  jurifdi&ion,  (viz,) 
far  a  thing  done  on  the  land,  and  not  on  the  high  Jea,  BtqwoI. 
4  Mich,  1 1  Jac.  Row  v.  Alport. 

6.  Cafe  &c.  on  the  Statute  2  H.  4.  cap*  1 1,  for  fuing  ia  j8i4i»»*, 
the  Admiralty  for  a  matter  done  at  land,  wherein  the  plain*  tiF'i^ 
fiff  fet  forth,  that  be  was  attached  in  that  Court,  pro  dsfaica-  T&St 
tione  of  his  oar  infra  fiuuum  &  refletxum  maris,  when  in  truth,  if  fo  *  j»4f» 
0*y  thing  opas  dens,  it  was  dens  in  fitch  a  plate  %  which  was  infra  £*?*?* 
corpus  comitates,  and  that  be  was  attached  to  appaar  before  one  jk*od* 
Crumpton,  Dtputy-prefidenter  Judge  of  tbo  Court  kc.     After  a 
verdift  for  the  pontiff,  and  a  writ  of  error  brought ;  it  was 
effigfttd  for  error,  th*t  the  declaration  was  ill,  becaufe  the 
plaintiff  had  fet  forth,  that  if  any  thing  was  dona,  it  was  infra 
corpus  comitatus  &c.  which  is  rut  a  aHreB  affirmation,  that  it 

was  done  infra  corpus  comitatus ;  but  per  Haughton  if  nothing 

was  done  at  land,  yet  a  fuit  in  the  Admiralty,  fuppofing  a 

thing  to  be  done  at  fea,  where  in  etruth  no  (ych  thing  was  [  531   J 

done,  is  punifliable  by  this  ftatute ;  quod  fuit  coneeffum  per 

Cur.    Then  it  was  objedked  that  the  plaintiff  fet  forth  that 

he  was  attached  to  appear  before  one  Cnwpton,  Lieutetunt 

pr  Prefident  to  the  Admiral  Court,  and  did  not  alledge  that  it 

was  hefora  the  Admiral  or  bis  Deputy^  as  the  ftatute  dire&a. 

Byt  the  Court  held  it  wpll  enough ;  for  it  is  alledged  that  he   • 

was  attached  to  appear  coram  (frompton  deputat.  praefidente 

feu  ejus  looum  tenente,  and  after  fays,  that  he  comparuit 

foram  Cruiqpton  deputat.  Praefidente  feujudice  of  the  Court* 

Roll.  Rep.  203.  pi.  5.  &  410.pl.  51.  Trin.  14  Jac.  B.  R. 

Fleming  v.  Yate. 

7.  An  aBion  doth  lie  by  the  ftatute  arainft  the  Court  ff Admi- 
ralty for  holding  a  plea  of  a  matter  which  is  not  within  their  ju- 
rifdiBion,  (Mich.  22.  Car.  I.)  B.  R.  and  juftly;  for  every 
jurifdi&ion  ought  to  be  kept  within  its  own  bounds ;  and  if 
any  one  be  injured  by  tranfgreffing  therein,  the  common  law 
wifl  relieve  the  party  injured  thereby,  and  caufe  fatisfaftion 
to  be  made  for  this  injury.    L.  P.  R.  17. 

•  •*  *  •  j.        «.      .  .mm 

8,  Plaintiff 


53 <  ttourt  of  amnftait?* 

^pn./1*'  8.  PlaintiffS.  declared,  fetting  forth  the  13R.  2.  15R.  a. 
,  jJa3Hoit  an(*  2  H.4.  c.  11.  which  gives  the  party  grieved  double  da- 
Ch.  J.  in  mages,  and  iol.  to  the  king;  and  that  he  was  owner  of  a 
delivering  fl^p  lying  in  the  Thames  infra  corpus  com.  laden  with  divers 
SftheCour^  goods,  wherein  he  had  a  5th  part  to  his  own  lhare ;  that  the 
kid  that  Jhipvns  ready  to  Jail,  and  that  the  defendant  can  fed  a  pro- 
there  being  ceeding  to  be  made  in  the  Admiralty  againft  the  /hip,  and 
difficulty  *^e  ^"P  t0  ^e  arr*fl*d  and  ft  aid  quoufque  hi  gate  fecurity  not  to 
in  the  cafe  go  to  the  Mederas,  or  Eaft  Indies,  whereby  he  was  ftaid  3 
they  would  months,  and  loft  his  voyage  ad  dampnum  3000 1.  On  nori 
STbt^ere  CU'P*  Jury  f°un&  that  the  Eaft  India  Company,  by  charter, 
all  of  opi-  had  the  fole  trade  to  the  Eaft  Indies  and  Mederas,  and  that 
nionthat  the  plaintiff  was  going  thither;  and  Sir  J,  C.  one  of  the  de- 
»enw>uirht  kndants,  was  governor  of  the  company,  and  procured  an 
to  be  if-  order  of  council  to  the  king's  advocate  general  to  proceed  in  this 
firmed;  manner  &c.  and  that  the  defendants  fued  this  procefs  out  of 
thefioit!8h  t'ie  Court  of  Admiralty;  an.d  if  pro  quer.  jury  find  15C0I. 
in  the  Ad-  damage,  and  51 1.  cofts,  which  were  doubled  in  the  judgment 
■unity ;w»  according  to  the  ftatute.  Judgment  for  the  plaintiff  in  C.  B. 
the  perfon  anc*  now  *n  error  brought  it  was  agreed  that  though  here  was 
yet  being*  but  one  afl,  and  but  one  offence,  yet  every  feveral  perfon 
there  againft  injured  might  have  an  ad  ion  and  recover  damages,  and  upon 
aceordUiir  every  convi&ion  the  defendant  would  forfeit  iol.  to  the  king, 
tothecourfe  Though  there  be  a  procefs  only  and  no  fuit,  nor  no  plaintiff 
cfproceed-  and  defendant,  yet  this  is  a  profecution  within  the  meaning 

thu it*1*'  °^  l^e  ^atute»  *or  ft  is  an  ufual  proceedii%  there,  and  of 
fuit  in  the  the  fame  mifchief;  that  C.  was  a  profecutor  within  the 
Admiralty    ftatute  though  no  fuit  was  in  his  name,  becaufe  he  promoted 

Ibflnte  And  anc*  ma*nta,ned  lt  I  ana*  if  he  did  it  of  his  own  head,  then  it 
though  the  is  properly  his  own  a&ion  ;  if  as  agent  to  the  company,  and 
defendant  by  their  command,  then  that  command  being  to  do  an  un- 
1*  Suru^  'aw^  a^  was  v°id;  bu^they  held  a  mere  attorney  would 
yettfhebe  not  be  a  profecutor  within  the  ftatute.  Judgment  affirmed, 
the  perfon    i  Salk.  31,  32.  pi.  a.  Pafch.  5  W.  &  M.  in  B,  R.  Sir  Jofiah> 

that  move.     Child  &  aj#  y#  Sands% 

the  fuit  and 

iathecaufe 

of  fuch  charge  and  trouble,  an  a&on  lies  againft  him.— —4  Mod.  179.  S.  C.  and  judgment 

affirmed.-; 3  Lev.  351 .  S.  C.  and  judgment  affirmed  per  tot.  Cur.  Comb.  315.  S.  C 

ind  judgment  affirmed.  _ Carth.  294.  S.  C.  and  judgment  affirmed. 

,53a  ](E.  3)    Prohibition.    In  what  Cafes.    And  at 

what  Time. 

!•  CIR  J.  C.  Judge  of  the  Admiralty,  exhibited  a  hill  in  that 
0  Court  againft  the  defendant  N»  who  was  an  officer  of 
the  lord  mayor,  for  meafuring  coals  at  a  wharf  in  Ate  parijh  of 
St.  Dunftaris  in  the  Eaft,  upon  the  river  Thames;  Wray  and 
Gawdy  Juftices  faid,  that  if  it  be  extortion  there  is  no  remedy 
for  it  in  the  Admiralty,  but  in  the  King's  Court ;  and  per; 
(jpwtfy  it  {hall  be'  redrefled  here  by  a  quo  warranto.  Le. 
106.  pi.  144.  Pafch.  30  Eliz.  B.  R.  Sir  Julius  Cafar's  Cafe, 

!•  In 


cotitt  of  awnfraftp;  $z% 

*'  2,  In  a  cafe  where  A.  and  B.  were  equally  entitled  hy  tbecivit 
Uw  to  a  prize  /hip,  A.  as  the  a&ual  captor,  and  B.  as  being  . 
prefent,  and  B.faed  in  the  Admiralty  for  his  moiety,  J.  for  a 
prohibition  I  rmif id  that  after  their  arrival  in  England  they  agreed 
inter  fe  that  Jm  Ihoula  have  \  parts  oftht,  faid  (hip  and  goods, 
and  that  B.Jhou/d  have  the  other  5  parts  [the  other  yb  part]  and 
jf.  faid  that  be  pleaded  this  matter  in  the  Admiralty,  and  they 
would  not  allow  the  plea,  whereupon  a  prohibition  was  granted; 
but  it  was  afterwards  moved  by  Bt  that  the  Court  of  Admi- 
ralty would  allow  the  plea  and  try  it  there,  whereupon  a 
conditional  conjugation  was  granted,  ita  quod  the  Court  allow  that 
plea  and  trv  it  there ;  and  it  was  faid,  that  if  the  Court  ihouJd 
not  allow  the  plea  it  would  be  a  contempt  of  this  Court,  and 
a  prohibition  fhould  be  granted,  2Le.  182.  plf  224-  32EI1Z, 
C.  B.  Somers  v.  Buckley 

3.  A  fuit  was  in  the  Admiralty  Court. for  fetting  a Jbip  in  . 
f  wharf  'to  the  damage  of  the  plaintiff;  fo  that  none  could  come 
to  bis  wharf  which  is  faid  within  the  bill  to  be  within  the  ward 
$f  St.  .Mary- HM\  and  a  prohibition  was  granted,  upon  a 
juggeftron,  that  it  was  good  for  the  ordering  of  fliips.  J\ 
consultation  was  granted,  hut  afterwards  upon  good  advice 
and  opening  the  matter,  a  fuperfedeas  to  the  confultation  was 
granted  &  quod  prohibitio  ftet  5  for  the  wrong  and  fad*  is  faid 
to  be  within  a  county  and  ward;  and  for  that  it  does  not  be- 
long to  the  admiral  »  and  for  civil  contrails  or  trefpafs  done 
upon  the  river  Tnames,  or  any  other  river,  that  is  proper  to 
the  common  law,  triable  in  that  county,  which  is  next  to  the 
bank,  and  that  fide  of  the  river  where  the  faft  was  done,  but- 
in  crirninal  matters  upon  any  river,  that  is  given  to  the  Ad- 
miral by  the  Statute  *8  H.  8.  cap,  15,    Noy.  148.  Goodwin 

▼•  Tomkins. 

4.  The  mafier  of  an  Hamborough  veffel  freighted  her  at  Brazil, 

find  became  bound  in  the  cuftom  houfe  there  to  unload  the  mercban* 
dizes  according  to  the  manner  there  ufed  at  St.  MichaePs,  to  the 
intent  tofatfify  the  king's  cufloms.  The  Jhip  was  drove  by  tempeft 
on  the  coaji  of  England^  lo  that  (he  could  not  touch  at  St.  Mi- 
chael's. TheSpanifh  ambaffador  fuppofing  the  goods  were 
forfeited  to  the  King  of  Spain  for  not  paying  cuft'oms,  fued 
in  the  Admiralty  here,  and  the  Court  gave  jentence,  that  the  • 
King  of  Spain  Jhould  have  the  pojpjfion  of  the  goods,  but  did  not 
determine  the  Inter  eft  and  right  ofthem.  Whereupon  the  owner 
fued  to  the  Lord  Chancellor  for  an  appeal,  which  was  op- 
pofed  hy  the  Judge  of  the  Admiralty,  and  it  was  argued  by 
civilians  on  both  fides,  but  Lord  Chancellor  fetched  a  civil 
Jaw  book  out  of  his  clofet*  in  which  was  a  text  preiffe  that. 
an  appeal  lies  as  well  where  the  fentence  is  of  the  pofjeffion,  as  ' 
where  it  is  upon  the  interefi  and  right*  Mo.  814.  pL  1 102. 
Mich.  8  Jac.  Spanifli  Ambaflador  v.  Plage. 

5.  fn  all  cafes  where  the  defendant  admits  the  jurifdi&ion  of 
the  Admiral  Court  by  pleading  there,  a  prohibition  fhall  not 
J>e  granted,  unlefs  it  appears  by  the  lib  J  that  the  ad  was  done 
•""•"*'•■.•'.  $ut 


Ml  eon*  «f  azmtfcartjv 

out  $f  their  jurifdifiion ;  and  that  though  fentence  was  given, 
yet  if  that  appears  within  the  libel  a  prohibition  frail  be 
granted  ;  agreed.  2  Brownl.  30.  Mich.  9  Jac.  C,  B.  in  Cafe 
of  Jennings  v.  Audleyf 

0.  A  fuit  was  in  the  Admiralty  on  a  charter-party  made  be* 
yondfeaon  the  land;  a  prohibition  was  granted,  becaufe  not 
made  oh  the  main  fea.  But//"  the  defendant  admits  the  jurif* 
diQi  n  of  the  Court,  andfufjfers  fentence,  then  2J.  R .  wHl  mi 
on  a  barefurmife  grant  a  prohibition  after  admittance  of  the  forty 
himfeif  unlefs  it  appears  in  the  libel  that  the  a3  was  not  tnadt 
xvithsn  the  jurifdiQion  of  the  fea ;  and  the  Court  agreed  to  this 
difference.  2  Brownl.  34.  Mich.  j6ii.  9  Jac.  C.  B.  obiter. 
So  where  1       y,  A  libel  was  brought  by  feveral  mariners  again/}  %  tin 

ST/ajf^S  "M!i*r  of  a  ftiP'  a™1  judgment  being  given  againft  J.  be  Aj- 
fcvcTjUfea-  pftedfor  a  prohibition  that  the  contract  was  made  at  L*  in  Eng- 
mtntokring  /^^  but  a  prohibition  was  denied,  becaufe  he  had  not  filed 
*fartcfW  ^is  prohibition  in  due  time,  viz,  before  a  judgment  in  the 
ZngUnitQ  Admiral  Court,  but  if  they  fue  here  they  muft  bring  their 
indonfora  aftions  feveral,  becaufe  they  cannot  join  here  in  an  a&ioa, 

todbcmuT  *n^  t^eref°re  lt  *s  g°°d  dilcretion  in  the  Court  to  deny  a  preh 
be  paid,  a   hibition.  Win.  8  Fafch.  19  Jac  Jpnes's  Cafe. 

prohibition 

was  denied ;  hat  tbis  wufbe  taken  «i  mariner's  toagts,  and  therefore  they  have  jurifd&ioa ;  befidca 
the  party  cornea  after  fentance,  tod  therefore  it  is  in  the  Court's  dilcretion  to  grant  a  prohibition 
«r  not.  Vent.  343.  Mich.  £i  Car  a.  B.  R.  Anon,— A  prohibition  (hall  not  go  to  the  Admiraitj 
to  ftay  a  fuit  there  for  manners  wages,  though  the  contract  were  upon  the  land.  For,  ill,  It  i* 
more  convenient  for  them  to  ftie  here,  becaufe  they  may  ail  join.  And  according  to  their  Jaw, 
if  the  {hip  perifli  by  the  mariners  default,  they  are  to  lofe  their  wages,  therefore  in  this  fpeciaj 
cafe  the  fait  fiiall  be  fu£ere<l  to  proceed  there.    Vent.  146.  Trin.  23  Car.  8.  B.  R.  Anon. 

3  Mod.  244.  Arg.  cites  Win.  8.  but  fays,  the  reafon  of  denying  prohibitions  for  manners  warn 
feems  to  be  becaufe  they  proceed  in  the  Admiralty  not  upon  any  contrad  at  land,  but  upon  3* 
merits  of  the  fervicc  at  fea  and  allow  or  deduct  the  wages  according  to  the  good  or  bad  perform^ 
artce  of  the  fervicet  in  the  voyage.  And  Ibid.  345.  S.  P.  admitted  by  the  counfel  of  the  othet 
fide ;  but  fays,  that  the  principal  reafon  of  Cuing  in  the  Admiralty  for  mariners  wages  is,  becaufe 
the  (hip  is  liable  as  well  as  the  mailer  who  may  be  poor  and  not  able  to  pay  the  mmen.  Mif  fe 

4  Jac.  a.  B.  R.  Anon. 

8.  A  Dunkirber  took  a  Frenchman9 s  Jhip  at  fea %  and  before  ii 
was  brought  infra  prafidia  of  the  King  ofSpain9  it  was  driven  by 
contrary  winds  to  JVeymauti  in  England,  and  there  the  Jhip  and 
goods  were  fold;  the  Frenchman  libelled  in.  the  Admiralty 
Court  pro  intereffe  fuo  againft  the  vendee,  fuggeftihg  that 
the  Ihip  &c.  was  taken  by  piracy,  and  not  by  letters  of  mart 
as  was  pretended,  and  prayed  a  prohibition.  Banket  Qi.  Land 
Fofter  J.  conceived  that  a  prohibition  ihould  go;  but  Craw* 
ley  J.  e  contra.  But  all  agreed  (Reeve  J.  abfente),  that  if 
a  ihip  be  taken  by  piracy,  or  if  by  letters  of  mart,  and  bft 
dot  brought  infra  pnefidia  of  that  king  by  whofe  fubje&  it 
was  taken,  it  is  no  lawful  prize,  and  the  property  not  altered, 
and  therefore  the  fale  void.  March,  no.  pi.  188.  Trin.  17 
Car,  Anon, 

9.  There  was  a  fuit  in  the  Admiralty  for  the  profits  oftba 
beaconage  of  a  rock  in  the  fea,  near  in  Cornwall,  ahd  upon 
amotion  tor  a  prohibition  it  was  denied,  for  the  profits  of 
beaconage  belong  to  the  admiral,  and  by  conference  the  fuit 

tot 
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for  thefe  profits  may  be  within  the  Court  of  the  Admiralty, 
though  the  beacon  itfclf  may  be  the  inheritance  of  any  prt» 
vate  peffon,  and  impleadable  in  the  King's  Courts.  Sid.  158. 
pi.  io,  Pafch.  15  Car.  2.  B.  R.  Croffc  v.  Diggs. 

io.  JVc  being  at  war  with  Denmark,  one  M,  a  Scotch  priva*  aKeb.  158. 
teer,  took  a  Dartijhjhip  as  prize,  which  Wat  condemned  as  a  prize  jij^pi.  gg, 
in  Scotland^  and  afterwards  was  bought  by  7*.  at  land,  whereupon  s.  C.  the 
S.  libelled  in  the  Admiralty  here  againft  T.  and  At.  andjbewod  ^J™"*^1* 
that  M.  took  the  (hip,  and  that  fie  was  not  a  Danijh  but  ajbip  ademUnt 
of  London,  and  that  Jhe  was  loaded  with  his  goods*     T.  moved  here  ha*  no 
for  a  prohibtion,  becaufe  he  claiming  property  which  he  ac-  [   534  ] 
quired  on  the  land,  the  Admiralty  had  no  jurisdiction,  efpeci-  P*0^1*^ 
ally  as  this  goes  in  nullity  of  the  proceedings  in  Scotland,  ^£  ^ 
where  the  Court  of  Admiralty  there  has  as  great  jurifdi&ion  the  only 
as  the  Admiralty  here;  but  per  Cur.  fihee  the  queftion  is  *£**£* 
nrize  or  no  prize  no  prohibition  fliall  go.    Sid.  320.  pi,  12  Z^^  np 
Hill.  18  &  19  Can  2.  B.  R.  Thompfon  v.  Smith.  prixc,  and 

therefore 
tfcey  would  Bay  nothing  nor  award  a  prohibition.  ■     ■  ■  S.  C.  cited  by  HoU  Ch.  J.  Comb.  444. 


1 1.  Libel  was  ia  the  Admiralty  ogainfl  %  for  mariners  wages,  •:***.  e 
and  there  was  ftntence  and  execution  again/i  one  of  theia,  and  fhe^Court  * 
be  paid  the  money,,  and  now  they  both  movad  for  a  prohibition  held  that 
upon  a  fuggeftion  that  the  centraft  was  made  at  land ;  it  was  lhcrc  *■» 
denied  as  to  him  who  had  paid  the  money,  becaufe  at  that  prohibition 
rate  one  may  have  prohibition  feven  years  after  Jentenc%  afer  fen* 
which  is  not  reasonable,  but  granted  as  to  the  other.    Sid*  *«««*- 
331.  pi.  14.  Pafch.  19  Car.  2.  3.  R.  Walker  v.  Adams.  ^Si^ta 

can  be  pro* 
aibiyd,  ■  Ibid.  ti$.  pi.  55.S.C.  the  Court  inclined  tfcatn*  prohibition  lay  btrt  after  tkc 
parties  agreed.— Ibid.  107.  pL  83.  3.  C.  The  parties  agreed  to  (tary  the  Grit  in  the  Admiralty, 
and  the  defendant  here  to  appear  and  take  a  declaration  in  an  affiuopit,  tor  the  money  received 
Car  the  teamen's  wages. 

« 

12.  KJbip  was  taken  at  fea  as  prize,  and  being  brought  near  *•**•  *4d». 
the  fliore  wasftranded,  but  the  foreigners  from  whom  it  wap  nISTsl  c. 
taken  libelled  in  the  Admiralty  Court,  upon  Juggefl ion  that  it  but  not 
was  not  prize*    After  feveraJ  debates  the  Court  held  that  no  cxaaiY *  p- 
prohibition  fliould  go,  becaufe  the  taking  was  the  caufe  of  this  I^'pi^u 
fuit,  the  which  was  within  the  jurifti&ion  of  the  Admiralty,  and*  364. 
Sid.  367.  pL  3.  Truu  20  Car*  2.  £,  R*  Turner  k  aL  v.  £l-  »*• 

C— .  2  bt.  Turner  v« 

bBaith*  Neau  S.  C. 

tat  MCesttftly  S.  P. 

13.  M.  was  captain  of  a  private  man  of  war,  in  whuh  B.  bad 
mn  interefi,  and  M.  took  a  merchant  Jbip  beyoHd  the  tine ,  laden 
with  divers  merchandizes,  B.  fued.M*  in  the  Court  erf  Admiralty 
to  have  an  account,  M.  pleaded  there  the  Statute  of  on  jfa*  I.  of 
imitations,  the  caufe  of  adtion  being  #f  mora  than  7  years 
fonding  before  the  fuit  commeooed  as  appeared,  by  the  libel. 
And  now  M.  fuggefted  that  the  Court  of  Admiralty  would 
not  receive  that  plea,  and  therefore  prayed  a  prohibition. 
And  the  Court  held  that  the  plea  ought  to  have  been  received 

for 
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for  that  the /aid  ftatute  was  pleadable  there;  and  if  it  were  not 
received,  that  the  rejecting  it  was  a  good  caufe  to  have  a 
prohibition,  as  like  wife  if  they  receive  it,  and  do  not  give 
ientence  thereupon,  as  the  common  law  requires.  But  a 
prohibition  lies  not  before  refufal,  becaufe  the  original  matter: 
is  examinable  there.  Hard.  502.  pi.  8.  Mich,  20  Car.  2.  in 
Scaccario.   Berkeley  v.  Morrice. 

14.   A  prohibition  is  prayed  to  the  Admiralty  vtifuit  by  the 
tnajler  ana  mariners  fer  waves,  which  the  Court  denied,  albeit 
the  mariners  were  retained  by  the  m after,  unlefs  it  be  by  charter- 
party  of  cffratgbt,  nor  has  it  ever  been  granted,  and  the  rule 
for  prohibition  was  difcharged.     2  Keb*  779.  pi.  6.  Trin*  23 
Car.  2.  B.  R.  The  King  v.  Pike. 
Skfnn.  59,         15.  An  Englijbjhip  was  taken  by  a  French  man  of  war  under 
c?lCh  h\i  c°tQur  °f  a  Dutchman,  and  carried  into  France  and  there  condemned 
Hu'ghi  v.  "  hy  their  Court  of  Admiralty  as  a  Dutch  prize;  afterwards  an 
Cornelius      Englijh  merchant  bought  this  Jhip  of  the  Frenchmen  and  brought 
th  Crh"*yl     tyr  *nf0  &n&la^  where  the  right  owner  brought  an  a&ion  of 
wa*  Dutch    trover  for  the  (hip  againft  the  purchafer ;  and  all  this  matter 
[    5^5    ]  being  f°ur|d  fpecially,  the  defendant  bad  judgment,  becaul'e  the 
iuilt,  and     fliip  being  legally  condemned  as  Dutch  prise,  this  Court  will 
*fl  E  ""ilk    ?ive  cre^t   to  tne  frntence  of  the  Court  of  Admiralty  in 
Strip, "the       r  ranee;  and  take  it  to  be  according  to  right,  and  will  not 
mailer  wu    examine  their  proceedings ;  for  it  would  be  very  inconvenient 
Dutch,         if  on^  kingdom  fhoutd  by  peculiar  laws  correct  the  judgments 
thTfcameu  anc*  proceedings  of  the  Courts  of  another  kingdom.    This 
ingiiih,       was  a  cafe  cited  by  the  Court.  Carth.  3a. 

and  two 

Dutch.  The  Court  would  not  fuffitr  it  to  be  argued,  but  ordered  judgment  to  be  entered  for  the 
plaintiff;  for.  they  faid  that  fenteucea  in  Courts  of  Admiralty  ought  to  bind  generally  according  to> 
Jua  gentium  And  if  the  merchant  in  thu  cafe  had  received  wrong  he  ought  to  apply  to  the  Ad- 
.jniralty  and  council,  thu  being  a  matter  of  government,  and  that  the  king  if  he  faw  cau  e  would 
fend  to  his  ambaflador  leiger  in  France  who  would  take  care  that  right  mould  be  done,  and  thai 

if  right  be  not  done,  then  the  king  would  grant  letters  of  marque  and  reprifal. Raym*. 

473-  s-  C.  adjudged  accordingly. S.  C.  cited  Arg.  Show.  1 43. &  C.  cited  Comb.  ia». 

per  Holt  Ch«  J, 

16.  If  a  man  is  taken  onfufpicion  of  piracy,  and  a  bill  is  pre- 
ferred again/}  him>  and  the  jury  find  ignoramus  \  if  the  Court  of 
Admiralty  will  not  discharge  him,  the  Court  of  King's  Bench  will 
grant  a  habeas  corpus,  and  if  there  be  good  caufe*  difcharge 
him,  pr  at  leaft  take  bail  for  him.  But  if. the  Court  fufpe&t , 
that  the  party  is  guilty,  perhaps  they  may  remand  him ;  and 
therefore  in  ail  cafes,  where  the  Admiralty  legally  have  an  ori- 
ginal, or  a  concurrent  jur  if  did  ion,  the  Courts  above  will  be  well 
informed  before  they  will  meddle.     Molloy  70,  cap.  4*  f.  31. 

17.  No  prohibition  fhall  be  granted  where  a  libel  is  not 
brought  into  Court ;  per  Cur.  Comb.  1 36*  Trin.  1  W.  &  M. 
in  B.  R.  in  Cafe  of  Corfet  v.  Hufely. 

1 8.  Libel  in  the  Admiralty  againft  the  mailer  and  ihip 
which  lay  in  the  River  Thames,  for  heedlefsly  running  over 
another  Jhip ;  the  defendant  there  moved  for  a  prohibition. 
The  plaintiff  informed  the  Court  that  the  defendant  would  net 

appear. 


*pp*r9  fi  thai  he  could  have  no  a&ien  at  taw ;  and  thereupon 
the  Court  refufed  to  grant  a  prohibition,  unlefs  the  defendant 
would  appear  and  give  bail.  <2  Salk.  548.  pi.  3.  Trin.  4  W« 
&  M.  in  B.  R.  Wharton  v.  Pitts, 

19.  The /hip  was  libelled  againjl  in  the  Admiralty,  for  that 
the  mafter  Siing  taken  by  a  French  privateer ,  had  ranfomed  the  Jhip    x 

for  yoL  and  bad  fved  for  the  payment  of  it9  and  was  carried 
prifoner  to  Dunkirk,  and  the  money  was  not  paid  &c«  and  fentence 
was  given  in  the  Admiralty  againjl  the  Jhip ;  and  upon  motion 
for  a  prohibition  it  was  denied  by  Holt  Ch.  J*  then  alone  in 
Court,  becaufe  the  taking  and  pledge  being  upon  the  high 
fea,  the  Jhip  by  the  Jaw  of  the  Admiralty  Jhail  anfwer  for  the 
«  redemption  of  lie  mafter  by  his  own  contract.  Ex  relatione  m'ri 
Place.  Lord  Raym.  Rep.  22.  Mich.  6  W.  &  M.  Wilfon  *. 
Bird. 

20.  One  Bm  by  letters  of  marque  He*  from  the  African  Com-  Comb.  444. 
panjy  took  a  French  Jhip  near  Gambay,  which  he  carried  into  v^„^9 
Africa,  and  the  Admiralty  there  condemned  her  as  prize,  after-  s.  c.  and  k. 
wards  B.fold  the  Jhip  at  land,  and  applied  the  money  to  his  own  *nYe*  * 
*Jo\  and  then  coming  into  England  was  fued  in  the  Admiralty  here  SL^^"* 

for  anaccompu     After  fentence  given  againfl:  him,  he  appealed*  that  the 
and  moved  for  a  prohibition,  but  denied  ;  for  the  fuit  here  is  &iP  *?• 
but  an  execution  of  the  firft  fentence,  by  which  the  (hip  is  tcrrfmu£* 
adjudged  the  king's  priee,  and  the  Admiralty  having  jurif-  partibut 
di&ion,  their  fentence  did  bind  the  property,  and  cannot  be  tranfmari- 
gainfaid  till  reverfcd  by  appeal.    I  Salk.  32*  pi.  3.  Trin.  9  ^denied 
W.  3.  B.  R.  Broom's  Cafe.  for  per 

•  HoltCh.  J. 
the  taking  heing  atfea,  that  gives  the  Admiralty  a  jurifdidion  and  thtfubfequent  eonverpon  u  to  be 
coupled  with  it.  — —  5  Mod.  340.  S.  C.  and  it  was  further  infilled  for  a  prohibition,  tint,  (fa 
property  being  once  veiled  in  the  king  by  the  condemnation  of  the  fhip  as  prize,  there  can  be  n« 
lint  in  the  Admiralty  here  afterwards ;  for  if  after  fuch  condemnation  the  goods  are  converted* 
the  kingmuft  bring  an  action  of  trover;  and  that  this  is  a  plain  action  of  trover  upon  the  face  of 
the  libel.  But  it  was  anfwered  that  this  Jhip  was  taken  without  any  vommiffion  or  It  ter$  r  *  e  •» 
of  mart,  and  therefore  it  is  a  pcrquiGte  to  the  Admiralty,  and  B.  ii  refponfible  to  L  .53°    4 

the  king  for  (hip  and  goods. 12  Mod,  134.  S.  C.  and  held  that  by  law  of  the  Admiralty 

the  property  of  a  Jhip  taken  without  tetters  of  mart  vejls  in  the  king  upon  the  tahingf  and  this  upon  the 
hignfea,  and  therefore  that  which  was  taken  was  but  in  trull  for  the  king  and  be,  who  took  it, 
is  out  accountable  to  him ;  and  for  the  account  and  breach  of  this  trull  the  luit  in  the  Admiralty  i» 
very  proper.  Now  if  the  party,  that  took  this  fhip,  brought  it  to  land  and  there  Ibid  it  and 
converted  it  to  his  own  ufe,  this  makes  him  a  wrong-doer  ab  initio,  and  rule  for  a  prohibition 
was  difcharged,  Carth.  398,  399.  S.  C.  and  prohibition  denied,  becaufe  the  Admiralty 

had  jurifdicnoa  of  the  original  caufe  which  was  the  capture,  on  which  the  king's  title  immediately 
accrued,  and  the  embezzlement  was  immediately  upon  the  capture,  and  fo  all  was  but  one  conn 
tinned  act ;  and  this  ad  libel  was  but  a  continuance  of  the  nrll  fuit  and  a  charge  grounded  on  the 
firft  fentence  by  way  of  execution  thereof. 

21.  A  libel  in  the  Admiralty  was  for  the  caption  of  a  Jhip  Carth.  423. 
generally  without  (hewing  that  it  was  upon  the  high  fea,  but  J^JJJJjf  B 
the  fubfequent  proceedings  did  (hew  it.     After  fentence  in  sicaccont 
the  Admiralty  a  prohibition  was  moved  for,  but  the  Court  ingiy.— , 
was  divided.    Comb.  462.  Mich.  9  W.  3.  B.  R.  Tremoulin  ^^ 

▼•  &andS.  Shermoulirj 

v.  Sands 
S.  C.  accordingly,  and  fo  no  prohibition  was  granted.——  it  Mod.  143.  TerremouKn  v.-  Sands 
S.  C.  the  Court  divided  and  to  rule  for  prohibition  was  discharged. 

22.  B.  R: 


M.  B.  R.  will  not  prohibit  ail  the  mariners  eir  any  am  of 
them  to  fue  in  the  Admiralty  fir  their  wages.  For  per  Cut* 
there  is  no  difference  where  one  libels,  and  where  many  do/ 
For  the  reafon  why  B;  R.  permits  mariners  to  libel  there  for 
their  wages,  is  hot  only  becaiife  they  are  privileged  to  join  iri 
luit  there,  whereas  they  ought  to  fevgr  at  coittirton  law,  he~ 
caufe  the  contra&s  are  feveral ;  but  tflfo  by  the  maritime 
law,  mariners  have  fectzrity  in  the  Ihip  for  their  wages,  and 
it  is  a  kind  of  implied  hypothecation  to  them ;  and  therefore 
B.  R.  allows  mariners  to  fue  in  the  Admiralty  for  their  wages* 
becaufe  they  have  thejhip  fir  their  fecurity.  Lord  Raym,  Rep* 
398.  Mich.  10  W.  3^  in  Cafe  of  Hook  v.  Mortton. 
la'r****  a3#  ^n  a  cluc^*on  whethet  a  mate  of  a  Jhip  might  libel  iri 
Atp.63^'  tlie  Adrtiindty  for  mariners  wages,  it  feemed  to  the  Court 
that  a  mate  iy  but  a  mariner  and  therefore  might  libel  there; 
Lord  Raym.  Rep,  397,  398.  Mich.  10  W.  3*  Hook  v. 
Moreton* 

24.  Prohibition  nifi  caufa  was  granted  to  Court  of  Admi- 
ralty for  libelling  there  for  feamens  ttoagesf  it  appearing  on  the 
libel  that  the  fervice  was  all  en  the  river  Thames,  la  Mad* 
230*  Mich.  10  Wi  3.  Bidolph  and  Brace. 

l&l  a       25*  If  *fi'P  be  °rTefted  h  *  Protefs  <K*  3?  theOrartoT 
ftodperCun  Admiralty  for  a  matter  arifing  within  their  jurifiHSkm, 
^Cw?     though  me  be  refined  at  land>  the  coriufance  of  the  refcue 
why  miy     **l°ngs  ta  tn6  Admiralty,  other  wife  not ;  pfer  Hdh  Ch.  J* 
irfciic  her    Lord  Raym.  Rep.  446*  Pafch.  11  W.  3^  Rigden  v*  Hedges. 

out  of  theifr 

JBrUdi&on,  and  no  prohibition  liet 

Z^nfc*  2^m  Though  a  maftef  of  a  ftiip  cannot  foe  in  the  Admiralty 
jTi«°Moi*  for  his  wages,  yet  poffibly  if  the  majier  dies  in  the  voyage  and 
406.  by  another  man  takes  upon  him  the  charge  of  the  Jhip  upon  the  fea% 
.  *""»  «  fuch  cafe  might  be  different,  as  in  the  Cafe  of*  GkoswicH 
JoG^L  v.  Louthsley,  where  it  was  held  lately  in  this  Court,  that 
S.  c.  cited  if  a  ihip  was  hypothecated  and  money  borrowed  upon  her  at 
^Jy^01' Ch-  Amfterdam  upon  the  voyage,  he  that  Jerit  the  money  may  fue 
JU  Rep*  in  the  Admiralty  for  it,  and  this  Court  granted  a  confulta- 
15*.  m  re-  tion+  But  in  another  cafe,  where  money  was  borrowed  upon 
fofoed  s  the  fliip  before  the  voyage  B.  R.  granted  a  prohibition,  and  the 
m  ifltf"  Part^s  acquiefced  under  it*  Per  Holt  Ch.  J,  Ld.  Raym.  Repj 
CoftwdV.     577,  578.  Trin.  12  W.  3.  in  Cafe  of  Clay  v.  Snelgrave. 

Lcwftie. 

■  S.  $.  cited  t  Lord  Raym.  Rep.  805.  Arg.  &  Ibid,  per  Cor.  806.  Mich,  i  Ann.  ia 

f._    -i  Cafe  of  fuftin  ▼.  Ballam.            S.  C.  cited  Arg.  and  by  Holt  Cb,  J.  a.  Ld.  sUynu 
537    J  Rep.  983.  .Trio.  %  Ann.  by  the  name  of  Coflart  v,  Lawdfley. —6  Mod.  79. 

S.  C.  cited  by  Holt  Cb.  J,  at  the  Cafe  of  Cor  ft  wick  v.  Lowfeley.  1  W.  4c  M.  argued  and  refofoed 
by  all  the  judges*  And  Powell  J.  added,  that  though  in  that  cafe  the  libel  laid  the  contra&  t* 
have  been  wper  altura  mare,  yet  the  Court  took  notice  of  it  as  done  at  Rotterdam ;  but  being  in 
the  voyage*  and  occauoned  by  a  ftrefs  at  fea,  it  was  held  well  enough  within  their  jurifdi&on, 
and  that  the  hypothecation  of  ihip*  is  absolutely  ncceflary  for  the  preservation  of  navigation ;  tot 
the  maftett  have  nothing  elfe  to  get  credit  with,  and  they  are  the  only  Court  can  give  them 
remedy;  if  a  Ihip  in  harbour  here  in  England  be  hypothecated,  they  (hall  not  fue  for  it  there  ; 
mailer  cannot  at  any  time  fell,  but  he  may  -hypothecate  in  voyage  for  neceflaries ;  but  the  libtal 
being  againft  the  (hip  and  party,  the  Court  (aid,  they  would  fend  a  prohibition  as  to  him  unleat 
nuatenus  it  is  neccutry  f*  make  him  party  towards  the  condemnation  of  the  fliip  }  and  h  it  wa* 
ttvnc. 

Comb. 


gotttt  of  &&mfcaJt£  537^ 

T!«imb»^85.  Corfct  v.  Httfeley  Trin.  i  W  &  M.  in  B.  R.  the  S.  C  and  a  confultation  awarded 
by  the  whole  Court ;  and  Doiben  J.  laid,  he  wondered  that  this  could  he  made  a  quotion,  fince 
it  was  admitted  that  the  money  was  lor  the  ufe  of  the  (hip,  but  if  the  mailer  had  employed  the 
money  to  his  own  uie,  a  prohibition  Jhould  have  gone. 

'  27.  Executor  of  the  matter  of  a  fhip  libelled  in  the  Admi-  Ld.  Raym. 

ralty  Court  for* wages  owing  to  the  teftator  by  the  owner;  Rep.  576. 

bnt  a  prohibition  was  granted.    1  Salk.  33,  pi.  4.  Trin.  12  ^y^c." . 

W.  3.  B.  R.  Clay  v.  Sudgrave,  according 

ly.  Canh. 
518.  S.  C.  fays,  in  this  cafe  it  happened,  that  the  owner  was  beyond  fca,  and  the  counfel  Tor  the 
adminiltrator  infilled  that  no  prohibition  might  go,  unUf&  loinc.  fulFicicnt  perfm  would  appear 
and  put  in  bail  in  an  action  to  be  brought  againlt  liim  ;  becaufe  oiherwifc  this  debt  might  bi  loll; 
and  the  Court  thought  it  reafonable  fo  to  do;  lnit  afterwards  a  rule  was  madcior  a  piohionion 

absolutely  witliout  any  condition. Ld.  Raym.  Rep.  c  78.  S.  P    moved  *»y  Xorthey,  who 

faid,  that  this  had  often  been  done ;  and  Holt  Ch.  J.  confeflVd.  that  the  Court  had  fomrJmvS 
iutcrpoftd  and  procured  bail  to  be  j;ivcn  r  but  then  it  was  by  confrnt,  and  in  cafe  of  the  proprie- 
tor him  felt ;  but  in  regard  that  in  this  caie  the  plaintiff  was  a  purchaler  without  notice,  there  was 
no  rcafon ;  and  a  prohibition  was  granted. 

.  28.  A  fliip.  put  into  Bofton  in  New  England,  and  there  the  6  Mod«  79- 

tnajier  took  up  necejfarus  and  gave  a  bill  of  fa  Ic  h  way  of hypothe-  s#  p[  j^ 

cation,  for  the  payment  of  the  money ;  and  now  upon  a  fuit  according- 
againjt  the  fhip,  and  the  owners,  a  prohibition  was  granted  as  ly,  and  the  . 

t&  thern,  becaufe  the  Court  held,   that  the  contrail  of  the  J^^h?   * 

rnafter  cannot  make  the  owners  perfonally  fubjeit  to  a  fuit ;  fhip  and 

hilt  as  to  the  fuit  againjl  the /hip  a  prohibition  was  aimed,  becaufe  the  party, 

the  mafter  can  have  no  credit  abroad,  but  upon  ahypotheca-  |a^d  ™£ 

tion  of  the  fliip,  and  it  is  not  reafonable  to  hinder  the  Admi-  would  fend 

ralty  from  giving  a  remedy  where  we  can  give  none  our-  a  prohibU 

felves.     1  Salk.  35  pi.  9.   Trin,  2  Ann.  B.  R.  Johnfon  v.  ^"2tft 

Shippeil.  quat^nus  it 

t  is  nccelTary 
to  make  him  a  party  towards  the  condemnation  of  the  fhip ;  and  fo  it  was  done.  ■  1 1  Mod. 

36.  S.  C.  accordingly.       ■  a  La.  Raym.  982.  S.  G.  accordingly. 

29.  The  mafter  took  procefs  out  of  the  Admiralty,  againft  «l.d.Raym. 
the  owners,  to  arre/i  the  roods  landed  at  Bri/iolin  caufa  falvavii*  * ,cp*  9^K 

lw.  '  <  *>  .  -.  /..  .   .  ■     V  ,   5.        Tranter  v. 

Before  appearance  it  was  moved  tor  a  prohibition  on  affidavits  TVatfon 
of  the  matter  before  libel,  whereby  it  appeared  that  the  goods  ?c  accord- 
landed  were  arretted  in  caufa  falvagii.     But  per  Cur,  though  "r^^t"[)na 
the  goods  are  now  arretted  at  land,  yet  the    falvage,  which  denied  — 
was  th&caufeof  thearrefr,  might  be  at  fea,  which  will  appear  r>  Motl-  **■ 
by  the  libel,   and  therefore  a  prohibition  was  denied  till  appear-  ^j^'for 
ance  or  libel  exhibited,  and  the  rather  becaufe  the  party  may  prohibition 
have  remedy   by  trefpafs  or  replevin,  and  this   is   not  like  discharged. 
SaUds's  Case,  where  on  procefs  to  ft  ay  a  fhip  in  the  river 
a,  prohibition  was  granted  belore  appearance  ;  for  that  procefs 
was  not  for  an  appearance  as  this  is,  but  was  in  nature  of  an 
execution,     i   Salk.  35.  pi.  8.  Mich.  2  Ann.  B.  R.  Tranler 
v.  Watfon. 
•  30.  It  was  moved  for  a  prohibition  to  a  fuit  in  the  Admi- 
ralty tor  ft! amen s  wages  on  a  fuggejlion  that  the  contrail  was 
made  by  deed  at  land.     But  upon  rending  the  fuggeftion  it 
appeared  to  be  .general*  that  the  contract  was  made  at  Jand.  r    ^og  T 
Vol.  VI.  "        Sf  The1  **     J 


53**  Cfltut  of  8mnfcaie# 

The  fuggeftion  was  amended  and  m*&e  per /trip  turn*    Sut  the 

Court  held  it  infufficient ;  for  it  might  be  by  writing  and  yet 

not  by  deed,  and  if  fo  it  is  only  a  parol  contract,  and  the 

agreement  was  urged  to  be  fpecial,  yet  the  Court  held,  that 

did  hot  draw  it  from  the  Admiralty's  jurifdi&ion ;  and  the 

motion  was  denied,     2  Ld.  Rayon  Rep.  1206,  Mich*  4  Ann. 

Benns  v.  Parre. 

Powel  J.  31.  A  motion  was  made  for  a  prohibition  to  the  Court  of 

ntabcred"  Admiralty  in  a  fuit  there  by  feamen  for  their  wages  upon  a 

«  cafe  of  the  fvggefiion  that  the  Court  refujed  to  allow  the  defendant's  alligation 

llk«  nature,  fai  the  place*  upon  the  arrival  at  which  the  plaintiffs  intitled 

^Tlor^  them/elves*  was  not  a  port  of  delivery ;  and  that  they  refufed  te 

menced  in    receive  the  allegation*  unlefs  the  defendant  would  bring  the  money 

the  Court     demanded  into  Court.  But  the  Ch.  J.  and  Powell  held,  that  the- 

rftyby"     Admiralty  Court  were  the  judges  of  that  matter,  and  that  if 

famen  for    they  did  not  do  the  defendant  right,  his  only  remedy  was  by 

their  wage*,  appeal ;  but  it  was  no  ground  for  a  prohibition ;  the  fuit  here 

amvaiof     wa$  *°r  wa8es  uPon  ^e  arrival  of  the  fliip  at  Guinea,     2  Ld. 
the  top  at    Raym.  Rep.  1247.  Pafch.  5  Ann.  Brown  v.  Benn,  &  al. 

Newfound- 
land ;  and  though  the  merchants  all  held  it  no  port  of  delivery*  yet  the  Court  of  Admiralty  held 
the,  contrary.    And  fo  did  the  Court  of  C.  B.  upon  a  motion  for  a  prohibition.   » JLd.  Raym* 
Kep.  1148.S.  C. 

32.  A  prohibition  does  not  lie  to  the  Admiralty  Court 
before  fentence*  though  otherwife  it  is  as  to  the  Spiritual  Court. 
Holt's  Rep.  49.  pi.  5.  Pafch.  5  Ann.  Brown's  Cafe. 

33.  The  defendant  and  other  feamen  libelled  in  the  Admi- 
ralty Court  for  their  wages*  and  fet  forth  in  their  libel*  that 
they  went  to  fuch  a  place*  or  coafl  in  the  Eaft  Indies*  and  that 
the  plaintiff  had  not  paid  them  their  wages  &c.  Sir  James 
Montague  moved  for  a  prohibition,  for  that  Court  will  not 
by  their  way  of  proceeding,  receive  our  anfwer  but  upon  oath ; 
by  which  means  we  Jhall  be  forced  to  difcover  that  we  traded  to 
the  Eaft  Indies*  and  fo  incur  a  penalty  in  H  idled  by  a6k  of  parlia- 
ment which  is  general,  prohibiting  all  the  fubjp&s  of  England 
to  trade  or  traffick  there,  except  they  have  a  licence,  or  art 
of  the  Eaft-India  Company.  Beftdes*  thefe  mariners  have  a 
contract  under  hand  andftalfor  their  wages*  on  which  they  may 
fue  at  law.  But  the  prohibition  was  denied  ;  for  it  is  reafon- 
able  and  juft,  whether  their  going  thither  was  lawful  or  not, 
that  you  mould  pay  them  their  wages ;  there  is  no  unlawful 
a<St  fuggefted,  and  if  there  be  a  con  trad:  under  hand  and  feat 
for  their  wages,  yet  the  Admiralty  may  have  jurifdi<9tio0 
thereof  as  incidental ;  but  if  they  judge  contrary  to  our  law, 
we  will  prohibit  them.  But  they  on  the  other  fide  deny  the 
contract  to  be  as  you  have  alledged.  Holt's  Rep.  49,  50* 
pi.  6.  Mich.  5  Ann.  Gawn  v.  Grandree. 

34.  A  prohibition  was  prayed,  becaufe  there  was  a  fuit  for 
wages  and  for  expences  in  travelling  by  feamen*  quoad  the  travel* 
ling  expences  which  were  due  to  them  in  going  by  land  from  ene 

Jhif  U  another?  but  belonging  to  the  fame  m<\fier*  fed  non  allo- 
catur 7 
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catrir  i  for.  fball  the  feamen  be  turned  on  fhore  he.  and  to 
travel  from  one  place  to  another  without  having  their  charges 
or  wages  born  &c.  ?  Per  Powys  fenior  Eyre,  and  Powys 
junior.  HilU  12  Ann.  Reg.  B.  Ri  ex  motione  Mn  Wbit- 
acre. 

35*  A  prohibition  was  prayed  by  the  owners  of  a  (hip  to 
ilay  a  fuit  in  the  Admiralty  by  the  mafter  and  feamen  againji  the 
freight  of  a  Jhip,  becaufe  the  fuit  ought  to  have  been  again  ft  f 

the  fhip  or  the  dwners  of  it,  not  againft  the  freight  as  herd. 
Sed  non  allocatur,  for  the  feamen  may  joiny  vnd  by  their  law 
they  may  lay  hold  of  the  Jhip%  and  if  by  their  law  they  can  lay  ■ 
hold  of  the   freight  too,  why  fhould  we  prohibit  them  t  [   539  1 
Befides  was  there  ever  a  prohibition  granted  at  the  fuit  of  a % 
3d  perfon,  as  here  you  pray  it,  but  a  prohibition  only  as  to 
the  mafter?  Michi  12  Ann.  B.  R.   Neclanham  v.  Foliamb 
&al. 

£6.  A  mafter  of  a  Jhip  fuei  in  the  Admiralty  for  his  wages 
and  laid  the  contract  to  be  made  infra  fluxum  faf  refiuxum  maris 
infra  jurifdiclionem  Curia  Admiralitatis ;  but  a  prohibition 
was  denied  to  be  given,  becaufe  it  was  after  fentence.  %  Ld» 
Raym.  Rep.  1452.  Mich.  13  Geo.  Barber  v.  Wharton. 

« 

(£•  4)    Admiralty,    Pleadings  * 

ti^lp  Brought  accostntfor  goods  againji  P.  in  C.  B.  and  therfc* 
*  •  upon  P.fued  T\  in  the  Court  of  the  Admiralty,  fuppof- 
ing  the  goods  to  have  been  received  in  foreign  parts  beyond  tbefeas .' 
and  the  faid  T%  being  committed  for  refufing  to  anfwer  upon  his 
oath  to  fonu  interrogatories  there  propofed  to  him,  brought  his 
habeas  corpus,  which  was.  returned  thus.  Ego  William  Pope 
Marefcallusfupremar  Curiae  Admiralitatis  AngliseDom.  Juftic*  , 
Fereniff.  regime  noftne  in  brevi  huic  fchedulas  annex,  fpe- 
ci£cat.  certiiic.  quod  infra  vocaU  T.  ante  advent,  iftius  brevis 
capt.  fuit  &  cuftodise  meat  commiff.  tx  eo  quod  di&us  T* 
vinculo  Sacramenti  coram  Judice  Admiralitatis  Anglbe  aftridut 
ad  refpondend.  quibufdam  articulis  contra  eum  in  difla  Cur. 
dat*  &c»  fub  poena  quinque  librarum,  &c.  contumaciter  ex- 
amen  fuum  fubire  recufavit,  idcirco,  &c.  and  it  was  refolved 
by  the  Court  of  Common  Pleas ;  That  the  return  above- 
mentioned  was  inefficient  as  being  too  general,  becaufe  it  is 
not  fpecified  for  what  caufe  6r  matter  T.  was  examined,  fo 
as  it  might  appear  that  the  interrogatories  were  of  fuch 
things,  as  were  within  their  jurifdi&ion,  and  that  the  party 
ought  by  law  to  anfwer  upon  his  oath,  for  otherwife  ho 
might  very  well  refufe.  la  Repk  103,  104.  HilL  2  Jac. 
Tomlinfon  v.  Philips.  ■■ 

2..  A  libel  in  the  Admiralty  laid  a  contrail  apud  malaga  infra  Hob,  79. 14 
diftri&as  maris  vocaU  the  Streights  of  Gibraltar  infra  jurifdic-  gLcl°£ted 
tionem  maritimam,  and  a  prohibition  was  granted,  becaufe  acC(^din£, 
it  appeared  that  the  contract  was  made  in  the  ifland  of  \y~ 

Sf  %  Malaga, 
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Malaga,  and  then  the  adding  infra  jurifdi&iohem  maritimam' 
is  void.     Hob.  213.  in  pi.   270.  cites  Mich.  9  Jac.  Audley 
v.  Jennings. 
3Bulft.ao$.  *    j.  In  an  a&ion  upon  the  cafefbrfuing  in  the  Court  of  Admi- 
Tac^S/C       Ta^h  for  a  thing  done  in  cor  pore  comitatus  the  count  was  quod  per 
thocount      Statut.  13  R.  1 .  inter  alia,  it  was  enacled,  that  the jurifdiclion  of 
only  faid,     fa  admiral  Jhall  extend  only  to  things  done,  fuper  altum  mare  \ 
ilamtocotv.    °nd  **  ^oes  not  recite  l^e  whole  flatute  ;  nor  that  it  was  in  parlia* 
iinetur)but    tnent  ;  yet  adjudged  good  and  affirmed  in  error ;  for  it  cannot 
the  Court      De  a  ftatute  unlefs  it  be  made  in  parliament;  and  nobody  is 
Sfno^rror   bound  to  recite  any  more  of  a  record  than  what  is  fufficient 
^hd^olike-,  to  induce  the  adlion  ;  as  in  debt  upon  a  judgment  it  is  fuffi- 
wifcwto     cient  to  recite  only  the  judgment.     Jenk.  323.    pi.  34.  cites 
Srnur  F^ing  v.  Yates. 

alia  ena&i- 

tatum  fuit,)  and  judgment  affirmed,*— — — -Roll,  Rep.  to^.  pi.  5.  and  aio«  pi.  51.  S.  C.  but 

S.  P.  does  not  appear. 

Godb.  385.  :  4*  Trefpafs  for  breaking  a  Jhip  and  carrying  away  her  fails. 
to  390.  Xhe  defendant  jujli fed  by  a  warrant  from  the  Admiralty  to  arrejl 
SafcV.^  the  Jhip  and  keep  her  fafe%  by  virtue  whereof  he  entered  and 
Car.  B.  R.    carried  away  the  fails,  which  is  the  fame  trefpafs.    It  was  ob- 

L540   ]  je&ed,  that  the  breaking  the  ftiip  was  not  anfwered,  neither 
eS.c.but  was  there  any  warrant  to  carry  away  the  fails  ;•  but  per  Cur. 

jfrvcsTp.  "  l^e  P^ea  ls  S00t' »  becaufe  the  entry-into  the  fhip  by  virtue  of 
the  warrant  is  in  law  a  breaking  it,  as  claufum  fregit  &c.  and 
that  he  might  carry  away  the  fails;  for  this  is  the  manner  of 
their  proceedings  and  grounded  on  rcafon,  becaufe  he  could  not 
keep  her  fafely,  if  the  fails  are  not  carried  away.  Latch.  188. 
Mich.  2  Car.  Creamer  v.  Tookley. 

-  c.  H.  brings  an  aclion  of  fa  if e  imprifonment  againft  G.  The 
defendant  pleads  afpecialjujiification,  that  he  took  and  imprifoned 
the  plaintiff  by  virtue  of  a  commiffion  granted  out  of  the  Court  of 
the  Admiralty,  to  examine  the  taking  away  of  certain  goods  which 
were  wrecked  by  the  fea.  The  plaintiff  demurred,  becaufe  the 
defendant  has  not  fet  forth  the  cujiom  of  the  Admiral  Court,  that 
the  firfi  procefs  thereof  is  a  capias,  and  fo  i  t  appears  not  whether  he 
have  proceeded  right  or  not.  2dly,  It  does  not  appear  that  the 
matter  for  which  the  commiffion  was  granted  is  maritime,  and 
other  matter  they  ought  not  to  meddle  withal.  The  rule  of 
Court  was  to  {hew  caufe  why  judgment  fhould  not  be  given 
againft  the  defendant  upon  this-  plea.  Sty.  64.  Mich.  23  Car. 
Hull  v.  Gurnet. 

6.  A  libel  for  a  Jhip  taken  by  pirates,  and  fold  at  Tunis,  but 
made  no  mention  that  the  f hip  was  taken  fuper  altum  mare ;  and 
though  there  was  contained  therein  very  much  to  imply  it, 
*  yet  the  Court  held  that  to  be  abfolutely  necefTary  to  fupport 

their  jurifdi&ion.  Vent.  308.  Pafch.  29  Car.  2.  B.  R. 
Anon.  / 

SJiow.  6.  7.  Trefpafs  for  taking  a  Jhip  &c.  The  defendant  pleads,  that  hi 

s/c.  and ,  was  captain  ofa.man  of  war*  and  that  he  took  her  on  the  highfeos 
tb«  Cafc  in*  *         J  J         '  as 
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ets .  a  /r/s**.  *«J  carried  her  to  and  there  profecuted  ber9  Holt's  Rep. 

and  condemned  her  in   the  Admiralty  as  a'  prize  &c.     Upon  ^ed  thence, 
demurrer  Holt  Ch.  J,  held,  that  he  was  captain  was  well  —ComU 
enough;  he  need  notjhew  his  commijjion ;  but  it  does  not  appear  **?• s-  c« 
how  thisjhip  came  to  be  a  prize,  nor  that  there  was  any  caufe  to  fo^fhc 
feizc  her  asfuch,  nor  that  there  was  any  war ;  the  fubfequent  plaintiff.— 
going  to  the  Admiralty  cannot  juftify  the  firft  illegal  caption.  Cvth.  31. 
Befides,  it  is  not  Jhewn  whofe  Court  of  Admiralty  it  was,  nor  fjifjj^6"  ^ 
before  what  judge.    Judgment  pro  quer.  by  the  whole  Court,  3  Mod.  194. 
*N.  B.  This  was  an  interloper  feifed  by  the  Eafl  India  Com-  Bca^  v. 
pany,  and  carried  to  the  Indies,  and  there  condemned  by  the  ^nJ^ti)r<. 
.Company  ?s  admiral  &c.     Holt's  Rep.   47.  pi.  1.  Pafch.  1  n*tur. 
W.  &  M.  Beake  v.  Tyrrel. 

For  more  of  the  Court  of  Admiralty,  See  4  Inft.  134; 
Cap,  22.  and  Prynn's  Animadverfions,  Amendments  of, 
and  additional  Records  to  4  Inft.  75.  to  134, 


Cinque  Ports. 
(E.  5)     The  Jurifdi&ion  of  the  Cinque  Ports* 

I.     28  E.  1.  CT'HE  Conftable  of  Dover  Cajile  Jhall  not  hold  He  that  U 
cap.  7.        -*    plea  of  any  foreign  country  within  the  c/flfe-  Jj^f0^ 
gates,  except  it  concerns  the  keeping  of  the  cq/iie;  neither  Jhall  he  Lieutenant, 
diflrain  the  inhabitants  of  the  5  ports  to  plead  elfewhere,  or  other-  or  Keeper 
wife  than  as  they  ought ,  according  to  the  form  of  their  charter,  of  Dover   * 
confirmed  by  the  great  charter.  is  alfo  the 

Vaidcn  of 
the  Cinque  Ports ;  and  the  king's  writs  directed  to  him  are  di reeled  Rex  &c,  B.  eonflabu/urio  c.iflri 
Jui  dt  Dover,  &  cuflodi  qui n que  /■ortuumfuorum;  but  he  is  common/-,  ailed  Lord  Warden  of  the 
Cinque  Ports.     The  cinque  pons  arc,   HjJHngs,  Dvrery  Hit/ie,  Rumney,  and  Sand-  r      -  -; 

ivich,  whereunto  /f 'incheijta  and  R ye  (as  molt  of  note)  and  other  towns  be  adjoined,  L     jt       J 
a  Inft.  5,56. 

The  Cpnfyable  of  Dover,  and  Lord  Warden,  has  two  jurifdiflions,  viz.  The  authority  of  an 
admiral,  and  to  hold  plea  by  bill  concerning  the  guard  of  the  cajlle  &c.  according  to  the  courfc  of 
the  common  law,  and  of  this  jurifdi&ion  doth  our  itatute  fpeak.   ft  Inft.  556,  557.  ' 

1.  A.  brought  debt  in  Londpn  by  writ  in  C.  B.  again/1  the 
gaoler  of  the  Cinque  Ports,  becaufe  he  had  J.  N.  who  was  con- 
demned to  the  plaintiff,  in  execution,  and  fuffered  him  to  efcape 
in  London.  The  defendant  pleaded .  nul  tiel  record.  The 
juftices  write  to  the  Conftable  of  Dover,  and  he  over  to  the  Barons 
of  the  Cinque  Ports.  Br,  Cinque  Ports  &c.  pi.  26.  cites  30  H. 
.6.  6.  And  Brooke  fays,  et  fie  vide  that  the  juftices  of  C.  B. 
may  write  to  the  Conftable  of  Dover  for  a  record  of  the  Cinque 
Ports.  t 

3.  Recovery  in  bank  of  lands  in  the  Cinque  Ports  is  good  as  it  is 
in  ancient  demefne,  or  of  lands  where  conufance  of  pleas  is  £ 
and  yet  in  other-  actions  of  the  fame  land  again  at  another  time,  the 
tenant  may  plead  that  it  is  in  the  Cinque  Ports  in  the  one  cafe, 

Sf  3  .       and 
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and  the  lord  may  demand  conufance  in  the  other  cafe,  an9 
fo  the  nature  of  the  land  by  this  recovery  is  not  changed. 
So  it  feems  of  recovery  in  bank  of  land  in  London,  fir. 
Cinque  Ports,  pi.  24.  cites  36  H,  6.  33. 

4.  It  was  faid,  that  the  Cinque  Ports  are  not  by  grant  oftbi 
king,  nor,  by  prefer iption9  but  by  an  aft  an  in  ancient  parliament. 
Quaere.  Br.  Cinque  Ports,  pJ.  23.  cites  12  E.  4.  17,  18. 

5.  In  trefpafsit  was  faid  arguendo,  that  recovery  in  C  B. 
ef  land  which  lit  s  in  Chejlery  Durham  and  Lancajler,  is  void\ 
centra  in  the  Cinque  Ports ;  quaere  &  ftude  diverfitatem.  fir. 
Cinque  Ports,  pi.  24.  cites  9  H.  7.  1 2. 

6.  TheCpnftable  of  Dover,  who  is  Watden  of  the  Cinque 
Ports,  fhall  not  hold  plea  of  a  thing  which  arifes  in  the  county 
cut  of  the  Cinque  Ports,  £r.  Jurifdi&Ion,  pi.  99.  cites 
T.fcJ.B. 

7.  The  Conftable  of  Dover,  who  is  wahten  of  the  Cinque 
Ports,  cannot  hold  pica  of  a  thing  which  doth  belong  to  be  deter- 
mined in  the  county  9  if  it  be  not  of  a  thing  concerning  the  keeping 
cfihecaftle  of  Dover ;  and  if  he  does,  the  party  (hall  have  a 
writ  direAed  unto  him  tofurceafe,  and  upon  the  fame  an  alia$% 
and  a  p\uriesx  and  an  attachment,    F,  N.  B.  24Q.  (B) 

,8.   if.  the  conjlable  holds  plea  of  any  thing  of  which  he  ought 
not  for  to  hold  plea%  the  party  jhall  have  his  aclion  upon  the 
Jlatute*    although  he  does  not   fue  fortlr  any  writ   before 
diredked  to  the  conftable.  F.  N.  B,  240.  (C)* 

9.  .The  defendant  was  committed  becaufe  he  would  not  anfwerx 
the  land  lying  in  the  Cinque  Ports.    Toth,   2 1 5,  cites  40 
Eliz.JLangham  y.  Beachampe. 
Yclv.  is.  10.  Appeal  of  murder  was  brought  in  B.  R*  of  a  murder  dene 

fhcC  \c*  uPon  the  P'a*nti^'s  Dfother  at  S.  in  the  county  of  K.  It  was  ob- 
adjudged  je&ed  that  it  did  not  lie,  becaufe  S.  was  within  the  Cinque 
til;  for  Ports  where  the  Icing's  writ  does  not  run,  and  that  the  Cinque 
chT ue thC  P°rt8  nor  ^y  part  of  them  are  within  the  county  of  Kent, 
Portthave  All  the  juftices  delivered  their  opinions  feverally  tha.t  the  plea 
fivers  grand  was  not  good  for  the  matter ;  becaufe  this  a&jon  of  appeal  is 
liberties,      higher  than  an  aftion  real  or  perfonal,  and  in  fome  fort  con- 

vet  tne  rca—  1  j   •      j*     i_        /•  ■%  •    • 

ibn  of  the  cerns  the  queen ;  and  in  iucn  caies  as  concern  theqneen  it  1$ 
grant  of  no  plea  to  fay  that  it  is  within  the  Cinque  Ports,  as  in  a  quaere 
t°XTsZ  ^pedit,  Cro.  E,  ?io,  9*1,  Mich.  44  &  45  Eliz.  ft.  R, 
the  eafe  and  Crifp  v.  Verral. 

benefit  of  ...  * 

the  inhabitants  and  riot  to  their  prejudice.  A  2d  reafon  wa$,  becaufe  the  defendant  havingdont 
the  murder  within  the  Cinque  Ports  and  flying  out  of  the  Cinque  Porta,  if  the  pleading  here 
fhould  be  good,  there  would  be  a  fatiute  of  juftice ;  for  thofe  of  the  Cinque  PorU  cannot  try 
him,  because  he  is  not  there.  Popham  faid,  if  the  defendant  had  (hewn  that  at  the  time  of  the 
r  eAo  1  TnUr<^er  fuppofed,  and  ever  after  he  had  been  and  was  an  inhabitant  and  comroo- 
L  542  J  rant  within  the  Cinque  Ports,  and  fo  by  his  plea  he  had  given  juriftti&on  to  the 
Court  ahere,  and  they  aa  judges  prayed  to  have  view,  that  the  defendant,  if  guilty,  mjght  have 
received  a  fatisfa&ory  judgment,  viz.  death  for  death,  then  the  plea  had  been  good ;  but  the 
defendant  ha*  not  (hewn  any  fuch  thing  whereby  it  appears  that  this  Court  of  the  king  has  fo 
inuch  junfdidion.  A  3d  reafon  was  added  by  Gawdy,  Fennerand  Yelverton  J.  becaufe  this 
Court  of  B.  H  is  tbe  moft  High  Court  of  Juftice,  and  of  grcateft  Sovereignty;  and  thoau^i  the 
kings  before  have  granted  conufance  of  appeals  to  the  Barons  of  the  Cinque  Porta,  yet  this  does 
MJt  give  away  the  queen's  intereft  as  touching  hcrfelf,  and  in  this  appeal  the  queen  has  intereft 
by  a  nicanc  ;  for  if  the  plaintiff  be  nonfuitef  after  declaration  or  rdcalea  (according  to  19 

'  '       .  1  •.  .  .      •«.,»*  ■  i  ,    .       , ,,       ,.  ,     ..     ..».».  H  feu 
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'  H.  5.  Corane  )  yet  the  defendant  flitll  be  arraigned  at  the  fait  oFjhe  qneen.  And  further 

.all  the  Court  held  the  pica  double  and  repugnant;  the  one  if ,  that  Sandwich  is  parcel  of  the 
Cinque  Forts,  ubi  breve  dominae  rcginac  noncurrit,  which  is  a  matter  in  law  put  in  the  judgment 
of  the  Court ;  the  other  is,  that  it  is  not  in  the  county  of  Kent,  which  by  the  firft  plea  is  denied, 
vis.  by  faying  that  is  parcel  of  the  Cinque  Porta  dec.  and  yet  by  ifce  other  part  it  is  utterly  dented 
io  be  in  the  county  of  Kent  and  fo  repugnant ;  and  alfo  in  truth  all  the  Cmoue  Ports  are  parcel 
of  the  county,  though  by  their  charter  they  are  exempt  from  being  drawn,  in  plea  within  the 
county  generally, 

• 

II.  Of  fuch  things  whereof  the  Confiable  of  Dover  arid 
'lord  warden  hath  jurifdi£tion,  he  is  the  immediate  officer  to  the 
[Court,  and  as  it  has  been  faid,  writs  Jhallbe  HreRed  to  him  us 
in  all  real  aliens  &c.  for  land  within  the  Cinque  Ports. 
2  Inft.  557. 

.12.  They  of  the  Cinque  Ports  have  great  liberties  end  pri- 
vileges, in  refpeft  of  their  neceflary  attendance  in  the  ports 
for  the  defence  and  fafety,+f  the  realm.  2  Inft.  557. 

13.  If  SLprojcipe  be  brought  againft  one  for  land  within  the 
Cinque  Ports  and  he  appears  and  pleads  to  it,  and  judgment  be 
given  againft  him  in  C.  Bm  this  judgment  /ball  bind  him  for  ever  ; 
for  the  land  is  not  exempted  out  of  the  county,  and  the 
tenant  may  wave  the  benefit  of  his  privilege.   2  Inft.  557. 

14.  The  Cinque  Ports  are  not  exempted  out  of  the  county  for 
divers  caufes.  ift.  The  Con  ftable  of  Dover  has  no  general 
jurifdi&ion  within  the  Cinque  Ports,  hut  it  is  limitted;  for 
example,  if  a  man  be  murdered  in  any  of  the  Cinque  Ports  the 
wifejhall  have  an  appeal  againft  the  murderer  directed  to  the 
Jheriff  of  the  county,  and  he  ihall  execute  the  writs  within  the 
Cinque  Ports ;  for  the  confiable  hath  no  jurifdicJien  to  hold  plea 
thereof  as  it  was  refolved.  Trin.  42  Eliz.  in  an  appeal  brought 
by  Maes  v.  Baynes,  for  the  murder  of  her  huft>and  at  F.  in 

.  the  county  of  K»  2  Inft.  557. 

15.  And  fo  it  is  if  he  be  in  cuflodia  marefcalli,  the  appeal 
may  be  brought  by  bill  againft  him  for  murder  in  any  of  the 

j£inaue  Ports.  2  Inft.  557. 

16.  Alfo  if  the  Confiable  of  "Dover  bold  plea  of  a  foreign  flea, 
contrary  to  the  purport  of  this  ftatute,  an  aiSiion  upon  the 
ftatute  doth  lie  againft  him,  and  the  writ  may  Be  dirfeded  to 
the  fheriff  of  the  county,  and  he  may  ferve  it  within  the 
Cinque  Ports.   2  Inft.  557. 

17.  Prohibition  was  moved  for  to  the  Court  of  Dover,  for 
that  they  held  plea  there  by  plaint,  in  nature  of  a  writ  of  parti- 
tion between  tenants  in  common,    but  they  having  proceeded  to 

judgment  and  execution,  all  the  Court  held  it  too  late  for  a  prohi* 
bitten,  inafmuch  as  there  is  no  perfon  to  be  prohibited,  and 
pofleffions  never  were  removed  or  difturbed  by  prohibitions, 
Sid.  165,  pi.  24.  Mich.  15  Car.  2*  B.  R.  Hall  v.  Norwood, 

18.  They  may  bold  plea  of  frahktemment  in  the  Cinque  For  though 
Ports  ;  for  otherwife  there  will  be  a  failure  of  juftice.  Per  lah^j£L 
Keeling  J.  Sid.  166.  in  pi.  24.  Mich.  15  Car.  2.  B.  R.  in  the 

Cinque 
Ports,  yet  they  do  nwt  make  any original  writs  there,  but  itCervciooly  to,  depidt  natters  of  equity; 
PC  Keling  J.  Sid,  166.  in  pi.  14.  Mich.'  15  Car.  1.  B,  R. 

S  f  4  19.  The 


$43  ^ZDouct  [of  Cfttque 

19.  The  great  ufe  of  their  chancery  there  is  to  be-  relieved 
agamft  errors  in  proceedings  at  law,  the  which  errors  they  ufe 
to  indorfe  on  the  hill ;  and  the  reafon  of  this  is,  becaufe  the 
writ  of  error  of  thofe  judgments  lies  only  at  Sheppy,  the 
which  place  if  it  be  admitted  to  be  known,  yet  the  lord 
admiral  has  not  held  Court  there  for  a  long'  time.  Sid.  356. 
in  pi.  6.  Hill.  19  &  20  Car.  2.  B.  R.  at  the  end  of  the  Cafe 
of  Ting  v.  Merri wether  in  a  note  there,  fays,  fie  duSkuro 
fuit.  And  Twifden  J.  faid,  that  writ  of  error  or  certiorari 
lies  to  the  Court  of  Sheppy,  though  not  from  that  Court  to 
the  inferior  Courts  there,  and  that  To  the  books  which  fpeak 
of  error  to  the  Cinque  Ports  are  to  be  underftood,  quod 
nota. 

20.  A  certiorari  was  fent  to  W.  for  a  record  that  they  had 
made,  whereby  they  had  taxed  the  foreign;  and  they  return  that 
they  had  made  taxes  for  the  foreign  for  the  prefervation  of the  corpo- 
ration^ and  to  raife  ammunition  to  provide  againft  tnvafion  of 
foreigners  j  and  fhewed  that  PV.  was  one  of  the  Cinque  Ports* 
ubi  breve  domini  regis  non  currit.  Per  Hale  Ch.  J.  you  ought  to 
fet  forth  that  there  was  fome  jurifaielion  to  which  the  party  might 
appeal  if  he  were  injured,  otherwife  the  corporation  will  be 
party  and  judges  and  all,  and  they  will  tax  the  lands  of  the 
foreign  to  what  value  they  pleafe.  Freem.  Rep.  99.  pi.  ill. 
Pafch.  1673.  Anon. 

21.  Upon  an  appeal  from  a  fentence  in  the  Admiralty  of 
the  Cinque  Ports,  the  lord  warden  granted  a  commijfion  of 
delegates,  and  upon  a  demurrer  to  a  bill  for  that  the  plaintitF 
did  not  fet  forth  that  the  lord  warden  had  authority  to  grant 

.  fuch  commiffion,  the  Court  made  no  order  as  to  that  matter, 
but  could  not  relieve  the  plaintiff1,  becaufe  the  appeal  was  not 
within  15  day*  after  the  fentence.  Fin.  R.  437.  Mich.  31 
Car.  2.  Denew  v.  Stock.  '     . 

• 

(E.   6)     In  what  Cafes  the  Writ  of  the  King 
runs  thither.     And  of  Returns  thereto. 

*•  CERTIFICATE  upon  a  flatute  merchant  thtfheriff  re- 
turned quod  non  eft  inventus  &c.  Thorp  prayed  writ 
to  the  Conftable  of  Dover  and  to  the  Wardens  of  tin  Cinque  Ports, 
inafmucb  as  the  lands  are  there,  and  the  fheriiF  may  make  exe- 
cution there,  and  for  this  caufe  the  writ  was  granted  him. 
Br.  Cinque  Ports,  pi.  6.  cites  21  E.  3.  49. 

2.  Debt  by  H.  and  H.  againft  T.  as  heir;  who  pleaded 
nothing  by  dejcenU  The  plaintiff'  replied  of  is  at  fucb  a  place 
within  the  Cinque  Ports.  And  fo  it  was  round  by  a  jury  of 
the  county  adjoining,  and  judgment  given  of  the  moiety  of 
his  lands,  as  well  thofe  by  defcent  as  by  purchafe ;  and  a 
writ  awarded  to  the  Conftable  of  Dover,  to  extend  the  lands  within 
the  Cinque  Ports;    But  it  was  faid,  thatfirfl  the  plaintiff  oug¥ 
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ithavi  a  certiorari  to  fend  the  record  into  the  Chancery,  and  from 
.thence  by  mittimas  to  the  Conjlable  of  Dover*     3  Le.  3.  pi.  7. 
3  &  4  Ph.  &  M.  Heck  v.  Tirrell. 

3.  A  contradl  was  made  between  A,  and  B.  in  Londcn,  after 
wards  A>  left  the  city  and  dwelt  within  the  Cinque  Ports ;  and 
being  afterwards  impleaded  upon  this  contradl  he  claimed  his 
privilege  of  the  Cinque  Part*,  and  cited  12  E,  4.  that  thofe  of  ?*' 
the  Cinque  Ports  ihall  not  be  fued  elfewhere  than  within  the 
Cinque  Ports.  >hute  J.  faid,  that  this  was  true  (pv  any  matter 
arifing  within  their  jurifdicVion ;  hut  where  a*  man  gives  a 
bond  of  100L  or  a  ioool.  and  then  go^s  and  dwells  in  the 
Cinque  Ports,  perhaps  rhe  obligee  might  lofe  his  debt ;  and 
adjudged  he  {hall  not  have  his  privilege.  <iodb.  90*  pi.  102.  C  544  J 
Mich.  29Eiiz.  B.  R.   Anon. 

4.  If  a  Jirahger  does  treMafs  &c.  in  the  Cinque  Ports  &c. 
the  fuit  /hall  be  by  writ,  left  the  trefpafs  ihould  be  difpunifli- 
able.  2  Inft.  557. 

5.  The  privilege  extends  to  certain  particular  towns,  whereof 
.  the  kind's  courts  cannot  judcally  take  notice.     2  Inft.  557. 

6.  B*  being  imprijonea  t>y  the  Lot  d  Warden  of  the  5  Ports,  ,a  Palm.  54. 
.  habeas  corpus  was  awarded  to  the  IVarden,  who  refujing  to  obey  *n^  9& 

it,  then  an  alias  habeas  corpus  was  with  a  penalty,  the  Warden  imprifon- 
pretending  that  the  king  s  writ  did  not  run  there.  Refolved  ment  wu 
by  all  the  judges  that  the  king's  writ  did  run  there,  and  'illhc1rf* 

r       *    11     .1  •  •-.»•!•  •  -s.     .    u-    u    '    •»     llorcd  then 

elpecially  this  writ  which  is  a  prerogative  writ,  which  con-      L  for 
cerns  the  king's  juftice  to  he  adminiftered  to  his  fubje£ta;  for  takingan^* 
the  king  ought  to  have  an  account  wfy  any  of  his  fubjeel*   is  im-  anchor  and 
.prijoned,  ana.no  avfwer  can  Satisfy  tt,  tut  to  return  the  caufe  pa-  imo  thc 
ratum  habeo  corpus  ;  wherefore  the  Court  all  held  that  another  fca,  and  . 
.habeas  corpus  fliould  be  awarded  under  a  great  penalty,  rfe-  f°imd  "P*1 
turhable  at  another  day,     Cro.  jf  543.  pi.  3.  Mich.  17  Jac.  ^id  carry- 

fit  R.    Bourn's  Cafe,  ingitaway, 

and  bcirn; 
required  to  rcftore  them  he  refufed,  and  upon  a  habeas  corpus  to  the  lord  warden,  he  returned 
the  body  and  the  canfe.  The  Court  held,  that  if  no  caufe  had  been  alledgrd  in  the  return  they 
night  then  deliver  the  prifoner,  but  the  iord  warden  having  returned  caufe  that  the  party  was 
cited,  and  judgment  gi\  en  fecundum  leges  inaritimas,  which  B.  R.  on  a  habeas  corpus  cannot  rc- 
drefs,  th  ngh  it  be  unjuit ;  for  whrn  they  proceed  againft  him  judicially  this  Court  cannot  reform, 
"though  otherwife  if  without  cauie.  For  habeas  corpus  queftioncm  folvit  de  ceo,  and  not  if  the 
judgment  be  good  or  not  {  for  if  the  prisoner  when  cited  and  required  to  rcftore  the  anchor  had 
there  intitled  himfclf,  in  fuch  cafe,  as  Dodcridgc  faid,  it  migh;  be  nmoved  by  Stat.  15  R.  2.  and 
when  he  confefles  the  taking  to  be  wiihin  their  jurifdidion,  and  denies  to  rcftore  it,  the  Court 
here  will  not  intend  the  judgment  againft  him  to  be  unjull ;  and  it  appears  that  they  have  jurif- 
di&ion  of  it;  and  there  is  a  difference  when  they  commit  him  fecundum  leges  inariumas,  and  he 
n  in  execution  by  judgment  there,  and  when  they  commit  him  without  caufe  And  the  Court 
awarded,  that  the  prifoner  be  remanded,  and  p^y  according  to  the  judgment  below,  and  that 
then  he  might  have  falfc  irnprifonmrnt,  or  debt,  and  recover  his  money  and  damages  if  thr  caufe 
be  not  true  and  good. ^-^a  Roll.  Rep.  1,37,  158.  Barnes's  Notes  C   P.  S.  C.  accordingly. 

7.  Certioraries  to  remove  an  indidment  taken  in  the  Cinque 
Ports  Jhould  be  immediately  directed  to  the  jujlices  before  whom 
the  indicltnent  was  taken y  becauje  they  hold  pUaof  it  as  jujlices  of 
peace,  by  virtue  of  their  commiffions,  and  not  by  their  ancient 
charters  or  prefcription.  Cro.  C.  253,  254.  at  the  end  of  pi.  3. 
cites  Mich.  8  Car.  Anon, 

8.  Pro- 
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8.  Prohibition  was  moved  for  to  the  Cinque  Ports,  for  th&t 
they  held  flea  there,  partly  by  fhe  Chancery,  and  partly  the  Admi- 
ralty ^  in  the  fame  caufe,  (viz.)  %an  Admiralty  proeefs  upon  a 
Chancery  hill;  it  was  agreed   that  they  have   thole  diftin& 

-  Courts  there,  but  it  was  denied  that  they  may  fo  confufedly 
.hold  plea.  2dly,  It  was  obje&ed,  that  the  defendant  had  ap- 
peared, and  fo  had  owned  the  jurifdidtion,  and  thecaufewas 
ready  for  fentence ;  but  per  Cur.  fince  a  prohibition  lies  to 
the  Cinque  Ports,  this  Court  fliall  not  be  oufted  of  jurifdic- 
tion  by  any  owning  of  the  party.  Sid.  355.  pi.  6.  Hill, 
J9  &  20  Car.  2.  B.R.  Ting  v.  Merriwether. 

9.  A  quo  minus  lies  in  the  Cinque  Ports  as  well  as  within  a 
county  palatine,  or  in  Wales,  and  rather  in  the  Cinque 
Ports  than  in  a  county  palatine,  becaufe  a  eounty  palatine 
has  jura  regalia  within  itfelf,  and  it  is  ufual  to  grant  prohi- 
bitions into  county  palatines  ;  and  fo  it  was  done  lail  term  to 
the  county  palatine  of  L.  upon  a  fuit  commenced  here  by  quo 
minus,  and  afterwards  a  bill  preferred  there  to  flay  it ;  and 
fo  it  would  be  if  a  fuit  were  commenced  in  the  Admiralty, 
there  again  ft  law  a  prohibition  would  lie,  and  the  king's 
debtor  has  the  fame  privilege  that  the  king  has,  to  fue  for  hi* 
debt  where  he  will ;  it  would  elfe  be  very  inconvenient,  if  a 
private  jurifdidion  might  do  what  they  would,  and  there 
would  be  no  Temedy  elfewhere.  Hard.  475.  Hill,  19  tc  20 
Car.  2.  in  Scacc.  Sir  John  Williams  v.  Lifter. 

t  545  ]  10.  An  habeas  corpus  ad  faciend.  &  recipient?,  will  not  lie  to 
Mod.  »o.  tne  Cinque  Ports,  but  an  habeas  corpus  ad  faciendum  &  fubji- 
Sion/s.  P.  ciendum  lies,  and  fuch  was  returned  this  term*  Sid.  431  * 
»ndfeems    pi.  21.  Mich.  21  Car.  2.  B.  R.  Anon. 

tobeS.C.  IU  The  defendant  was  in  execution  at  Dm erf or  1 00 /.  rt~ 
covered  againft  him  at  the  Court  of  D.  The  plaintiff  brings  4 
quo  minus  agaitfl  him  in  the  Exchequer  for  a  debt  of  iboL  entd 
fued  out  a  habeas  corpus  to  the  Conjlable  of  D.  to  bring  the  body 
pf  the  defendant.  The  con  ft  able  upon  the  return  fet  forth  the 
privilege  of  D.  being  'a  Cinque  Port  town,  but  that  return 
was  difallowed  of,  becaufe  there  is  no  place  privileged in  this 
kind,  but  that  the  king  may  fend  his  writ  to  have  an  account  of 
his  fubjeels,  though  it  be  privileged,  as  to  a&ions  between  ptriy 
and  party.  It  was  prayed  by  Sir  Edward  Thurland,  the  Duke 
of  York's  attorney,  that  the  prifoner  might  be  remanded 
becaufe  thofe  debts  which  were  recovered  againft  him  at  D* 
might  otherwifc  be  loft.  But  it  was  denied  bytheCotrrt; 
for  when  he  is  committed  here  he  is  charged  as  well  with  the 
judgment  that  he  was  in  execution  for  at  D.  as  for  thofe  that 
are  recovered  here,  and  if  the  warden  difcharge  thep  before 
the  fatisfa&ion  of  thofe  debts,  he  is  liable  to  an  a&ion, 
Freem.  Rep.  12.  pi,  10.  Trin*  1671.  Alder  v.  Puifey. 

12.  If  a  man  be  outlawed,  bis  lands)  within  the  liberties  of  the 
Cinque  Ports,  may  be  feifed  into  the  king's  hands,  and  may  atfo 
-  he  extended  upon  judgments ;  per  Windham.    Freenw  Rep.  iz. 
pi.  io,  Trin.  1671.  Alder  v.  Puifey. 

13.  la 
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f  3.  In  matttrs  that  concern  the  king's  revenue,  or  in  matters 
criminal,  or  where  the  liberty  of  a  fubjecJ  is  concerned,  a  certio- 
rari would  Hef  Arg.  Freem.Kep#  99.  pi.  in.  Pafch  1673* 
B.  R.  Anon. 

14.  Certiorari  to  the  mayor,  jurats,  and  commonalty  <5f 
Winchelfea,  to  remove  an  order  by  them  made,  who  return,  that 
time  out  of  mind  there  have  been  in  Kent  5  ancient  towns, 
(viz.)  Haftiogs,  Sandwich)  Dover,  Rumney,  and  Hithe, 
always  called  the  Cinque  Ports;  and  in  Suflex  2  ancient 
towns,  called  Rye  and  Winchelfea,  which  are  members  of 
the  faid  Cinque  Ports;  that  the  faid  town  of  Winchelfea 
hath  been  time  out  of  mind  incorporated  by  the  name  of 
Mayor,  Jurats,  and  Commonalty  of  Winchelfea;  that  all 
the  faid  Cinque  Ports,  with  their  member^,  have  bfeen,  time 
out  of  mind,  places  for  ordering  the  prefervation  of  {hipping, 
•And  that  by  reafon  of  their  fituation  &c.  have  always,  and 
ought  to  keep  beacons  and  watch-houfes  &c.  fortthe  better 
maintenance  thereof;  that  the  town  of  W.  in  their  common* 
hall,  ufed  to  make  taxes  and  rates  on  every  occupier  &c.  Cf 
houfe  or  land  within  their  town  or  liberty,  which  faid  privi- 
leges were  confirmed  by  magna  charta ;  that  1  May  32  Car.  2. 
they  made  a  taxqf6d»  per  pound  for  maintaining  the  faid  beacons 
and  watch-houfes  &c.  The  objection  was,  that  this  order  did  not 
fet  forth  that  the  beacons  and  watch-houfes  were  in  decay,  or  out 
of  repair,  andfo  the  rate  unneceffary;  but  refohid  to  be  well 
enough  1  for  it  might  be  dangerous  to  flay  till  the  beacons  were  in 
decay,  for  then  there  would  he  none  till  repaired,  which  would  ho 
dangerous  for  the  place,  and  it  is  to  be  pre  fumed,  that  the  inhabi- 
tants would  not  charge  them) elves  unnecefjarily,  and  they  do  all 
jconcur  in  the  taxation ;  and  fo  the  order  was  confirmed. 
•Raym.  448.  Pafch.  33  Car.  2.  fi.  R.  Winchelfea  Town's 
Cafe. 

(E.  7)    Pleadings,     And  of  Errors  in  Judgments  [  546  ] 

there. 

1.    ACCOUNT  againft  one  as  bailiff  of  his  manor,  and  re-  Br.  Brief, 

■"  ceiver  of  his  money  in  the  vill  of  P.  and  counted  as  &'3*m citei 
bailiff  in  P.  and  receiver  in  the  caftle  of  P.  where  P.  is  one  of  tig  *  m 
Cinque  Ports,  and  the  cafllg  is  guildable,  and  there  per  fielk. 
plearly  no  writ  of  the  king  lies  in  the  Cinque  Ports  upon 
this  dxfranktencment,  or  not,  but  jhall  he  "pleaded  thereby  bill. 
Parn.  faid,  P.  was  lately  in  the  hands  of  king,  and  the 
plaintiff  has  it  in  farm  of  the  king,  fo  by  the  unity  ofpoffeffion 
the  faid  P.  is  not  now  of  the  Cinque  Ports ;  and  after  by 
award  the  defendant  was  compelled  to  anfwer  to  this  part  that 
was  guildable,  and  to  the  other  part  he  took  nothing  by  his 
writ,  and  that  the  franchife  is  not  extind  by  the  feihnofthe 
king,  and  efpecially  where  it  comes  to  the  king  as  efcheator 
a$  parcel  of  the  honor  of  England ;  quod  nota ;   that  he 

.tpftf 
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w£<?  ^/Wi  /*  the  jurifdidion  by  the  Cinque  Ports  Jball  conclude, 
.  judgment  if  the  Court  will  takt  conufance.     Br.  Cinque  Ports, 
pi.  3.  cites  49  E.  3.  24.  ^ 

CTompt.  2.  Trefpafs  in  D.  the  defendant  faid,  that  D.  is  within 

Courw  1 18.  *e  Cinque  Ports  where  the  writ  of  the  king  does  not  run  ; 
a.  citc*S.c!  Judgment  of  the  writ;  and   fo  fee  that  he  did  not  fay,  judge- 
ment if  the   Court  will  take  conufahce,  and  admitted.  Br. 
Cinque  Ports,  pi.  4.  cites  50  E.   3.  5. 

3.  Detinue  of  charters;  Rolf  defended  tort  and  [force  and 
no  more,  and  [aid,  that  the  land  comprifed  in  the  charters  is 
within  the  Cinque  Ports  ;  judgment  if  the  Court  will  take 
conufance.     Martin   faid,    you  ought   to  fayy  that   the  place 

.  where  be  made  the  bailment,  and  where  the  writ  is  brought,  is 
within  the  Cinque  Ports,  where  the  writ  of  the  king  does  not 
run;  and  after  Rolf  made  full  defence  and  imparled.  Br. 
Cinque  Ports,  pL  7.  cites  7  H,  6.  22. 

4.  Error  in  the  Cinque  Ports  fhall  be  reverfed  before  the 
Con/lable  bf  Dover,  who  is  Warden  of  the  Cinque  Ports;  per 
Pole.     Br.  Cinque  Ports  &c.  pi.  26.  cites  30  H.  6.  6. 

5.  If  erroneous  judgment  he  given  in  the  Cinque  Ports, 
this  fliall  be  reverfed  by  writ  of  error  dire  fled  cuflodi  quiriquc 
portuum.  Brooke  makes  a  quaere  if  it  fhall  not  be  to  the 
Conftable  of  Dover,  that  he  fliall  write  to  the  Cinque  Port* 
to  certify  the  record,  and  fo  to  reverfe  it.  Br.  Cinque  Ports 
pi.  25.  cites  Lib.  Divifionem  Curiarum. 

6.  An  erroneous  judgment  given  in  Cinque  Ports,  fhall  be 
examined  before  the  Warden  of  the  Cinque  Ports  at  Shepway  in 
Kent,  and  if  the  mayor  and  jurats  there  have  given  an 
erroneous  judgment,  they  fliall  be  fined.     Jenk.  71.  pi.  34.  ■ 

7.  The  mayor  and  jurats  of  the  feveral  Cinque  Ports,  have 
power  to  hold  picas  &c.  and  upon  their  judgment  no  writ  of  error 
cut  of  the  chancery  does  lie  returnable  in  J?.  jR.  nor  writ  ef  falfe 
judgment  returnable  into  C.  B.  but  by  the  frenchife  and  the  cuflotn 
cf  the  Cinque  Ports ,  fuch  an  erroneous  judgment  Jhall  be  by  bill  in 

,        the  nature  of  a  writ  of  error,  examined  coram  domino  cufiodefeu 

gardiano  quinque  portuum  apud  Curiam  de  Sbipway. '  And  if  the 

judgment  be  erroneous  it*  jhall  be  reverfed  by  the  IVarden  of  the 

Cinque  Ports,  and  the  mayor  and  jurats  fliall  be  fined,  and 

the  mayor  removed  from  his  place,  and  yet  the  Court  is  "a 

Court  of  record.    But  28  E.  1.  extends  only  to  Courts  holden 

before  the  conftable  in  that  adt  mentioned,  and  not  to  the 

Court  holden  before  the  mayor  and  jurats.     2  Inft.  557, 

558. 

f   547   ]      8.  There  was  great  contention  whether  a  writ  of^error  to 

Ibid,  at  the  reverfe  a  judgment  in  any    vill  of  the  Cinque  Ports,  would 

end  fay»       yie  jn  j}#  r.  or  a  writ  of  falfe  judgment  in  C.  B.  but  there 

Vid^the  being  no  fuch  writ  in  the  regifter  nor  any  precedent  in  any 
book  of  Court  found,  Lord  C.  Bromley  by  the  opinion  of  the  chief 
diveifity  juftices  of  both  benches  denied  to  grant  one.  And  it  was  faid 
thaf  writ*  tnat  nY tne  cu^om  an(*  ufage  of  the  Cinque  Ports,  fuch  falfe 
mi  error  Uc«  judgment  fhall  be  examined  before  the  LoraWarden  */*the  Cinque 

Port% 


Court  of  t&e  JForefo  547 

forts,  at  the  Court  at  Sbepway,  and  if  it  be  falfe  it  (hall  be  re-  there,  foi.  2. 
Voiced;  and  that  the  mayor  and  jurats  who  gave  the  judgment  a"d  ^at 
fhall  be  fined,  and  the  mayor  depofed  from  his  office.  D.  376.  con^ad" 
a.  pi.  23.  Pafch.  23  Elist.  Anon.  ,  vouches  it 

at   tit. 
Cinque  Ports.  i>  Br.  Cinque  Potts,  pi.  45,-  cites  the  fame  book,  but  fays  quaere,  if  it  (hall 

not  be  to  the  ConfUble  of  Dover  that  be  fhali  write  to  the  Cinque  Ports  U>  certify  the  record  and 
fc  to  reverie  iu 

9.  Ejeclment  of  lands  in  A*  the  defendant  pleaded  that  A.  Win.  113* 
pr&dicl.  ubi  tenement  a  jacent  lay  within  the  Cinque  Ports ;  the  j^I^'a 
plaintiff  replied  that  it  is  within  the  county  of  Suffix,  abfque  hoc  rcfolvcd," 
that  A.  is  within  the  Cinque  Ports ;  it  was  laid  that  the  traverfe  lh«  l"e 
was  not  good,  for  that  part  of  A.  (as  the  truth  was)  lay  within  t^r|jn£ai 
\he  Cinque  Ports*     1  he  Court  held  the  replication  and  traverfe  that  the 
both  good,  for  by  the  defendant's  plea  it  {hall  be  intended  that  defendant 
all  A.  is  within  the  Cinque  Ports,  and  the  ubi  tenementa  3"^*^* 
jacent  are  idle  words,  and  it  was  on  the  defendant's  part  to  have  made 
have  fhewed,  that  part  of  A.  lay  within  and  part  without  the  the  diftinc- 
Cinque  Ports,  which  becaufe  he  has  not  /hewed  it,  the  plain-  jj^  J£d 
titf  has  advantage,  by  traverfing  that  A.  is  not  within  the  aravcrfc 
Cinque  Ports.     Cro.  J.  692.  pi.  5.  Mich.   22  Jac.  B.  R.  here  ought 
Auftenv.Royden.         /   "      #  «££** 

,  .  the  Court  does  not  imagine  arty  fractions  of  towns. 

10.  tfrefpafs;  the  defendant  pleaded  that  it  was  committed' 
within  the  liberty  of  the  Cinque  Ports,  and  fet  forth  the  privi- 
lege of  the  Cinque  Ports.  The  plaintiff"  demurs,  becaufe  he  does 
hot  fay  that  he  was  an  inhabitant  there;  and  judgment  againft 
the  defendant,  for  if  this  plea  fhould  be  admitted  to  be  good, 
then  trefpaffes  committed  within  the  Cinque  Ports  by  one 
that  lived  out,  or  would  preiently  abfent  himlelf,  would 
be  difpunifhable  ;  and  the  reafon  of  the  privilege  of  the  Cinque 
Ports  is ,  that  the  inhabitants  there,  who  are  to  defend  the  port- 
towps  Jhould  not  be  drawn  away;  which  does  not  extend  to 
ftrangers.  Freem.  Rep.  12,  13.  pi.  II.  Trin.  167 1.  C.B. 
Thomfon  v.-Fokes,  • 

For  more  of  Cinque  Ports,    See  Crompt.  Jurifdidion   of 
,.  Courts,  137.  to  I42.-T — 4  Inft.  222.  to  225.  Cap.  4.2-. 

, Prynn's  Animadverfions  &c.  011  4   Inft.   152.   to 

155.  &c. 


(F.)     Courts  of  the  Forcft. 

Jujiice  Seat. 

In  what  Places  it  may  be  held. 


county \ 


&8*  <tmt  or  mm  *mt& 

■djodyd.  county,  though  it  be  out  of  the  foreft.  Trin.  n  Car.  B.  iL 
247  34&  *between  the  King  and  Baftl  Brook  and  Mafter  George  Mynm% 
5.  d— —  adjudged  upon  demurrer,  where  the  cafe  was,  that  a  fci.  faj 
Sec  jo. 0^7.  was  brought  againft  them  to  fhew  caufe  why  execution 
im anaST  ^OX1^  ftot  be  granted  agaihft  theta,  for  feveral  fines  ad- 
journment judged  againft  them  at  thejuft  ice-feat  for  the  foreft  of  Dean* 
to  Bigihot,  which  was  fummoned  within  the  foreft,  and  from  thence 
*^33.  adjourned  to  the  caftle  of  Glouce(ter,  and  there  held,  and 

they  there  indicted  and  fined ;  and  the  defendants  pleaded 
that  the  faid  caftle  of  Gloucester,  where  it  Was  field,  was 
out  of  the  foreft;  and  upon  this  the  Attorney-General  de- 
murred. But  after  the  defendants  fubmitted  themfelves  to 
the  king,  and  therefore  would  not  any  further  defend  ;  but 
upon  Oyer  of  the  record  the  Court  inclined,  that  it  was 
well  held  at  Gloucefter,  and  therefore  gave  judgment  for  th4 
King  and  Attorney  ;  and  the  Court  laid,  thete  were  many 
precedents  accordingly*] 

[2*  Mich,  it  Car.  B. R. A fcire facias  was  brought  againft 
Rowles  upon  recognizance  taken  by  the  Cb*  y.  at  the  faid  jujiice* 
feat  held  in  the  laid  caftle  as  aforefaid ;  and  it  was  pleaded  lit 
bar  thereof  by  myfelf,  that  the  faid  caftle  was  out  of  the 
foreft;  upon  which  it  was  delimited  by  the  Attorney- 
General,  and  now  adjudged  for  the  king,  for  the  reafort 
aforefaid,  and  the  Court  alfo  faid,  that  the  Ch.  J*  may  take 
a  recognizance  in  any  place*  though  it  be  not  at  any  juftice- 
feat.l 

For  more  as  to  the  Juftice  -Seat,  ajid  the  Court  of  the  Foreftj 
.  See  Manwood's  Treatife  of  Foreft  Laws* 


(G)     Courts.     King's  Bench. 
[Its  Power  as  to  IJfues  fent  thither  out  of 
Chancery  to    be  tried  there,    and  as  to 
Records  coming  there.] 

•  rSuh*  [i.  TF  a  petition  be  endorfed,  that  the  chancery  /ball  fend  d 
S^Stet  *  verdid  returned  there,  B.  R.  where  the  juftices  fliall  do 
X  <?  r,S'lt  t'le  verdicl  itfelf  ought  to  be  fent,  and  not  a  tenor  only.  * 

22  E.  3.  5.  ^  38  E.  3.  B.  R.  Rot.  16.    It  was 

fhewed  to  the  parliament,  that  a  manor  was  held  of  a 
barony  of  a  common  perfon,  that  after  the  manor  was  for- 
feited to  the  king,  and  he  granted  it  to  another  to  hold  of 
himfelf  per  fervitium  militare,  ubi  per  legem  deberet  did, 
tenendum  de  capitalibus  dominis  feodi  illius  &c.  et  petit, 
that  the  faid  charter  be  amended  in  the  faid  claufe;  upon 
which  was  a  plea  in  chancery,  and  found  by  efcheator,  & 
per  juratam  here  to  be  true.    Et  quia  judicium  fuper  vere- 

did© 
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dido  pnedi&o,  it  executio  judioii  pertinent  ad  officium  can- 
cellarii  facienda  ideo  mittitur  in  cancellariam,  &  datus  eft 
dies  ufque  &c] 

[2.  If  a  record  be  once  earns  into  B*  R*  this  can  never  be  re*  *  Br.  Re* 
manned.  22  E.  3. 6.  b.  *  29  Aff.  43.  per  Sharde f  40  Aff.  29.  Xt&c * 

19  Aff.  4J  &S.  P.  by- 

Shard  t  and 
Brooke  fays,  quod  nota,  whether  it  be  by  writ  or  error  or  otherwise  at  it  kerns,  quod  00a 
negator. 

+  Br.  Record  pi.  46.  cites  S.  C.  and  S.  P.  and  therefore  in  cafe  of  writ  of  error  of  fines  the 
tenor  only  (hall  be  removed  and  not  the  fine  itfelf ;  for  in  cafe  of  a  fine  if  the  judgment  (ball  bo 
affirmed  there  is  no  chirographer  in  B.  R.  to  ingrofs  the  fine.— -——Ibid.  pi.  79.  cites  5  Mar. 
1  Nota,  that  in  B.  R.  are  divers  precedents  that  in  writ  of  error  on  a  fine,  the  record  itfelf  fhall 
be  certified  fo  that  no  more  proclamations  mall  be  made,  and  if  they  are  reverfed  this  raakej  an 
end  of  the  whole,  but  if  they  are  affirmed  then  the  record  (hall  be  fent  into  C.  B.  by  mittimus  to 
be  proclaimed  and  ingroflea,  quod  nota;  for  if  the  tranferiptonly  be  removed  they  r  Q  -1 
may  proceed  in  C.  B.  notwithftandmg ;  quod  nota.— -When  a  record  comes  into  L  549  J 
B.  R.  it  (hall  never  be  remanded  but  in  the  lame  term  in  which  it  comes  in ;  per  Coke  Ch.  J. 
Roll.  Rep.  85.  in  pi.  33. — If  a  record  be  filed  in  B.  R.  it  can  never  be  lent  down,  or  remanded 
either  in  the  term  it  is  filed  in  or  any  other,  and  that  is  plain  by  the  ad  of  6  H.  8.  cap.  6.  which 
enables  this  Court  to  do  it  in  that  cafe  of  felony,  which  otherwife  they  could  not  have  done ;  per 

Holt  Ch.  J.  1  Salk.  35a.  pi.  13.  Trio.  3  Ann.  B.  R.  in  Cafe  of  Fazakcrly  v.  Baldo. 6  Mod* 

171,  178.  S.  C.  fit  S.  P.  accordingly. 

[3.  If  it  be  found  by  inquifition  in  chancery,  that  a  copyhold  r^/^1 
ivas  granted  to  J.  5.  in  fee  in  truftfor  J.  D.  who  was  an  alien  •  FoL  535t 
amy  for  which  thf  copyhold  was  fei 'fed  into  the  kings  hands ;  upon  tt/"V"^ 
which  charge  of  the  inquifition,  J.  5.  comes  and  traverfes  the  Ail.  14  &c 
trufi,  and  prays  to  be  reflated  to  the  peffeffion,  and  iffue  is  joined  S.  C  re- 
in  chancery  upon  the  trufi,  and  thereupon  the  record  is  delivered  ^J*  t^r 
over  by  the  hands  of  the  commiffioners  of  the  great  feal  to  judgment 
J3.  R.  to  he  tried,  and  there  a  verdicl  is  found  for  the  king,  and  J>uK°t  to 
after  moved  in  arrefi  of  judgment  that  there  is  not  any  coufe  for  ^J^^ 
the  king  to  fife  the  (*)  copyhold,  andfo  by  confequence  the  in-  kW,  be- 
quifition  void;  for  it  was  conceived,  that  the  truft  of  a  copy-  caufethe 
hold  of  inheritance  in  an  alien  is  not  given  to  the  king.   But  ^disvTr- 
it  was  refolved  per  Curiam,  that  though  it  fhould  be  admitted,  tually  here, 
that  the  king  mall  have  this  truft  yet  he  cannot  feife  the  copy*  otherwife 
bold,  and  by  this  have  the  poffeflion,  but  ought  to  be  relieved  in  ^l^t** 
a  Court  of  equity,  and  that  the  Kings  Bench  is  not  only  to  try  the  up  to  the 
iffue,  but  ought  to  give  the  fame  judgment  upon  the  record,  which  verdift,  fo 
the  chancery  ought  to  have  given  there;  though  it  was  obje&ed,  mcntfl?oul4 
that  the  record  remanded  in  filaciis  of  the  chancery,  as  this  be  given 
record  tranfmitted  mentions ;  yet  becaufe  this  record  fhall  according 
never  be  remanded  in  chancery,  but  judgment  is  to  be  given  ^ough'ic 
here,  the  Court  here  fhall  give  judgment  according  to  the  appears 
law  upon  the  record  here,  according  to  the  cafe  upon  the  "P00  thc 
record  made,-  between  the  kiqg  and  the  party ;  and  therefore  ^^that" 
the  judgment  ought  here  to  oe  given  againft  the  king,  and  the  plaintiff 


that  J.  h.  fhall  be  reflored  to  his  poffeflion.  P.  24  Car.  B.  R.  ha*  no  title ; 
between  the  King  and  Holland,  adjudged;  Intratur,  Tr.  21  j"^1^ 

Car.  Rot.  20.]  nied  that 

chancery 
could  proceed  upon  the  inquifition,  now  that  the  fame  was  fent  hither  upon  the  traverfe,  but 
that  the  judgment  in  B.  R.  would  utterly  fubvert  the  inquifition  ;  and  judgment  was  given  quod 
■nanus  domini  regis  amoveantur.      '  Sty.  ao.  S.  C.  argued  fed  adjomatur.  Ibid.  40.  S.  C.  argued 
led  adjornatur.  Ibid.  7$,  76",  S,  C.  the  Court  ordered  caufe  to  be  Jbewft  the  Tuefdey  following 

why 
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why  the  party  fhould  not  be  rcftored  to  his  lands.  Ibid.  84.  S.  C.  a  motion  waft  for  an  amoveaa 
manum  to  the  chancery,  that  the  party  might  have  ha  land  out  of  the  king's  hand ;  but  the  Court 
faid  that  the  judgment  is  to  be  given  here,  if  there  be  caufc  for  the  king,  and  if  not  then  a^ain/t 
him,  and  you  ought  not  to  go  to  the  ciu.*.-cry,  and  that  all  they  can  fay  is  that  the  king  (hall  not 
have  judgment.  Ibid.  90.  S.  C.  &  S.  P.  and  that  the  chancery  cannot  do  any  thing  in  he  caufc  ; 
for  they  h  we  nothing  before  them,  and  rcftitution  ordered  mil  caula.  Ibid.  94.  S.  C.  &  S.  1% 
accordingly  by  Roll  and  Bacon.  Scd  Cur.  advif.  vult.  ' 

•  i 

4*  &t  a  thing  which  touches  tht  king  mediately  or  immediately* 
they  fliall  receive  appeal  in  B.  R.  by  bill,  by  which  appeal  of 
a  cup  Jlole  was  there  profecuted,  and  well,  quod  nota.  Br. 
Bille.  pi.  18.  cites  17  Aff.  5. 

5.  Scire  facias  upon  recogni%anu  in  chancery^  brought  in 
chancery,  the  defendant  pleaded  a  releafe^  the  plaintiff  denied  it 
and  fo  to  ij/ue.  And  the  record  and  all  the  affion9  and  proofs 
was  fent  into  5.  R.  to  try  and  there  the  plaintiff  was  nonfuittd 
and  brought  a  new  fcire  facias  therey  and  well  5  for  there  was 
the  record  after  the  fending  it  out  of  chancery,  and  not  in 
chancery,  and  c  contra  if  the  chancery  had  lent  onh  the  tenor 
of  tht  record.  Note  a  diverfity  ;  and  fo  note  that  the  chancery 
fliall  try  nothing  by  jury,  but  the  King's  Bench,  and  it  is 
faid  el fe where  that  the  chancery  fliall  make  the  venire  facias 

[  55°  ]  and  fliall  award  it  to.  the  ftieritt  returnable  into  B.  R.  fcilicet 
nobis  ubicumque  tunc  fuerimus  in  Anglia,  for  all  the  king's. 
Br.  Jurisdiction,  pi.  48.  cites  24  E.  2. 45. 

6.  Note,  it  was  agreed  that  in  B.  R.  the  record  is  placita 
coram  rege  apud  talemlocum9  and  therefore  when  a  man  pleads 
a  record  of  this  Court,  he  fliall  fliew  where  the  King's 
Bench  then  was,  becaufe  the  day  is  pafled,  fo  that  it  is  cer- 
tainly known,  but  the  procefs  there  is  ubicunquc  tunc  fuerimus 
in  Anglia.  Br.  Pleadings,  pi.  10.  cites  34  H.  6.  27. 

1 1  Rep.  65.  7.  If  an  indiSfment  of  forcible  entry  be  removed  in  B*  R.  the 
cJk  ch^  juices  of  B.  R.  fljall award  reJUtution%  and  yet  the  Statute  of 
in.  Dr.  rdl-  8  H.  6.  cap.  q.f peaks  only  ofjuflices  of  peace,  but  the  reafon  -is 
tcr'sCafc,  becaufe  they  have  fovereign  and  fupreme  authority  in  fuch 
^ad cites  4     cafes.  pCr  quu  g  Rep#  j  tg#  j>#  cjtes  7  £.  4.  18.  a.  aud  4  H.  7. 

and  fay*,  ***•  and  fays,  that  according  to  this  refolution  the  juilices  of 
that  with      B.  R.  write,  according  to  the  faid  adl,  to  the  juftices  of  gaol 

^h^I104  c^envery  m  tne  City  ol  London,  before  whom  the  principal 
^9    -  /■  5-    was  w]10  certify  the  record  &c. 

8.  Murderer  was   committed  to  the  Fleet  by  the  juftices  of 
B.  R.  becaufe  the  marjhal  had  married  the  fefler  of  the  fiffendcr^ 
and  it  was  faid,  that  they  might  have  committed  him  to 
Newgate.     Per  Cat.  the  licet  is  not  for  felony  nor  treafon. 
But  per  Fairfax,  fuch  a  precedent  was  in  the  time  of  June. 
And  the  fame  law  where  the  mnrflial  is  appealed  of  felony. 
And  the  Fleet  is  for  the  Chancery,  Common  Pleas,  Exche- 
quer, and  to  thole  Courts  the  warden   is  officer,  and  to  the 
Star  Chamber,  and  to  the  Palace ;  and  per  Cat.  he  may   be 
committed  to  any  flieriff  of  England,  becaufe  all  thofe  are 
officers  immediate  to  this  Court,  quaere  inde  of  the  Aieriffof 
another  county  where  the   offence  was   not  done.     But  it 
feems  that  if  jhe  juftices  by  their  difcretion  command  it,  It 

ought 
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blight  to  be  obeyed.  But  per  Fairfax,  the  fheriff  of  Middle- 
fex  is  not  officer  tu  this  Court,  but  of  things  done  within  the 
Tame  county,  and  the  fame  feems  to  be  of  other  ftieriffs.  Br. 
Imprifonment  pi,  80.  cites'21  E.  4.  71. 

9.  If  the  juftices  of  B.  R.  perceive  that  any  indidment  is  to 
he  removed  into  that  Court  by  praclice9  or  for  delays  the  Court  " 
may  refuje  to  deceive  the  fame  before  it  is  entered  of  record, 
and  remand  the  fame  back  for  juftice  to  be  done.    4  Inft.  74. 
cap.  7. 

10.  A  fare  facias  was  futd  in  chancery  upon  a  recognizance^ 
where  the  parties  were  at  iffue  whereupon  alt  the  record  was 
removed  into  B.  R.  where  after  trial  judgment  was  arreted  for 
mifawarding  the  ven.  fac.  and  the  parties"  would  re-plead. 
And  by  Coke  Ch.  J,  ii  only  a  tenor  of  the  record  had  been  re- 
moved into  B.  R.  the  repleader  might  be  in  chancery,  but  in 
this  cafe  the  whole  record  is  removed  hither,  and  when  this 
Court  is  pojfeffid  of  a  record >  it  Jhail  never  be  remanded  into  chan- 
cery ;  for  the  chancery  is  the  younger  brother,  and  the  books 
are,  that  a  tirrit  of  error  lies  here  on  a  judgment  in  chancery, 
and  therefore  it  feems  that  the  repleader  ought  to  be  here,  and 
ruled  accordingly.  Roll,  Rep*  287.  pl>  5.  Hill*  13  Jac.  B.  R. 
Briftol(Bp.)v.  Proftor.      . 

1  *.  Where  error  U  brought  upon  a  judgment  given  in  Ireland^. 
the  record  remains  in  Ireland*  and  B.  R*  has  only  the  tranfeript } 
but  otherwife  it  is.  upon,  error  brought  in  B*  R,  of  a  judgment  in 
Ck  B.  for  there  the  record  itfeif  is  fent  into  C.  B.  and  they 
Write  tranfmittitul"  in  the  margin;  per  Doderidge  J*  2 Rill. 
Rep,  274*  Hilh  20  Jac.  B,  R.  in  Leonard's  Cafe, 

I  a,  Ah  indictment  of  high  treafoH. found  in  B.  R.  may  he  fent 
down  into  the  country  to  be  tried  there  by  niji  prius  at  the  next 
ajft%$s ;  per  Dolbenand  Raymond  J.  ( Abfente  the  Ch  J«)  and 
that  fo  is  4  Inft.  73*  attd  the  Statute  of  14  H.  6.  cap*  1. 
gives  power  to  the  Judges  of  Nifi  Prius,  to  give  judgment  T  <*i  ] 
and  award  execution  in  cafefrof  felony  and  treafon,  which 
cannot  be  but  Where  fuch  offences  are  tried  by  nid  prius ;  for 
quatenus  judges  of  nifi  prhls,.  they  cannot  give  judgment  in 
c.afes  not  legally  coming,  before  them  ;  as  for  felony  and  murder, 
indictments  removed  into  B,  R,  concerning  thefe  offences 
may  he  fent  down  to  be  determined  by  virtue  of  6  H*  8.  cap,  6. 
but  that  ftalut*  extends  not  t*  treafon*  Rdyjiw  ^oj^fcafch.  3  a 
Car.  2.  B*  R.  Sir  Miles  StatfetcfA's  Cafe. 

13.  It  was  moved  for  a  peremptory  mandamus  after  a 
verdidt  in  C,  B,  in  an  aflion  on  the  cafe  for  a  falfe  return  to  a 
mandamus,  to  inrol  a  chapel  upon  the  aft  for  liberty  .of 
conscience;  to  which  it  was  returned,  that  this  was  a  confe- 
crated  chapel  of  eafe  for  the  neceffary  ufe  of  the  inhabitants 
of  fuch  a  parifh ;  but  Holt  Ch,  J,  faid,  that  they  could  not 
take  notice  here  of  ajvcrdicl  in  £  fi.  and  the  verdidt  ought  to 
be,  as  he  thought,  here  in  B.  R.  and  therefore  he  did  grant 
the  motion,  i>kin,  670I  pi.  8.  Mich.  8  W,  3.  B.  R.  the 
King  v.  Green, 

Vol,  VI.  T  t  (H)    The 
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(H)     The  Court  of  King's  Bench.     In  General. 

[i.  EJlLL.  2  Hen,  5.  B.  R.  Rot.  65.    Proclamation  that 
none  Jhould  carry  arms  within  the  Court  exceptis  domino 
vel  milite  fecundum  eorum  utriufqtie  gradum  &  ftatum,  folum 
gladium.] 
The  king*        [2.  Hen.  3.  fat  in  per/on  with  the  juji ices  in  banco  regis,  at 
timethm    *c  arra'gnment  of  Peter  de  Rivallis.  Speed.  521.] 
perfonaiiy        [3.  At  another  time  the  fame  king  fat  their  in  peifori  at  the 
fat  there,     arraignment  of  Hubert  Earl  of  Kent.    Speed.  524.] 
%:£"*         [4-  Hill.  19  Ed.  3.  B.  R.  Rot.  35.     The  king  granted  the 
cuftody  of  the  feal  to  feal  writs  de  B*  R.  to  Matthew*  Conaceem 
for  1 6  yearsy  infatjsfneliohtm  decern  tnille  librarum  domino  regi 
pra  manibus  jolutarum,  and  a   feal   delivered   to   the  chief 
juftice  by  the  chancellor  to  feal  the  faid  writs,  who  delivered 
m  one  part  to  the  deputy  of  Matthew,  and  referved  the  other 

*  part  to  himfelf.] 

[5.  Otto  de* Holland  was  brought  to  the  tar  coram  rege  affi- 
dentibus  cancellario,  thefaurario,  comitibus  Arundel  iae  & 
Huntirhrdoms,  &  aliis  &  jufticiariis  de  banco.  His  offence 
uasy  That  he /offered  the  Count  de  Ewe,  Marjbal  of  France^  ta 
go  armed  to  Calico  againft  the  command  of  the  king,  the  faid  count 
being  a  pri finer  of  the  ting,  and  committed  to  the  cuftody  of  the 
faid  Otto,  and  Otto  non  potuit  dedicere,  ideo  committitur 
marefchaHo.} 

•  6.  28  E.  i.  f  3.  cap.  5.  Thejuftices  of  hie  bench  muft  follow 
the  king* 

7.  In  Ed.  rft'stime  the  ftyle  of  the  King's  Bench  was  coram 
rege  &  concilio,  and  the  writ  de  ideota  examinando,  commands 
the  ideot  to  be  brought  coram  nobis  tf  concilio  noftro  apud 
Weflm.  and  anciently  bills  were  fo  dire&ed  in  chancery,  but 
fince  have  been  altered.  Per  Hale  Ch.  J.  Vent.  158.  Mich.- 
23  Car.  2.  B.  R.  at  the  end  of  the  Cafe  of  Fifher  v.  Patten. 

8.  Mifdemeanor  in  an  officer  of  an  inferior  Court  is  a  con- 
tempt of  B.  R.  per  Holt  Ch.  J.  12  Mod.  374.  Pafch.  12 
W«  3*  cited  one  StarkeyV  Cafe,  Steward  of  W  indfor  Courts 

[  55«  ]      0)     *^^e  General  Jurifdiftion  of  the  .Court 

[of  B.  R.l 

Thei'cii  no  [!•  JF  A.  be  elecled  conftable  in  a  leet,  and  before  he  rsfworn 
precedent  .  *  the  fuji  ices  of  peace  at  afjft^ns  difcharge  him,  hecauje  he  is 
of  reftitu-  a  maft*r  *farts*  ana* g^  and  Jwear  B.  to  be  con  ft  able  there; 
tion  for  a  a  writ  in  this  cafe  may  be  granted  out  of  the  King's  Bench  to 
conftabic,  the  juftices  to  difcharge  B.  and  to  fwear  A.  becaufe  the  proper 
Hi'  ^f1  to  P'ace  to  e'e<^  a  c°nilaMe  is  the  leet,  and  this  was  no  caufe  to 
whTch  tlit     difcharge  his  deft  ion.   Hill.  10  Car.  B.  R.  Herfon*s  Cafe,  who 

was 
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Was  ele£ed  m  the  leet  of  the  Bifliop  of  Winton  in  Waltham  wholeCouit 
Wolbeck  in  comitatu  Southampton  per  Curiam,  fuch  a  writ  agreed 
granted  Trin.  6  Car.  B.  regis.     Jr'undePs  £afe  in  comitatu  fo^i*^ 
Dorfet.  like  writ  alfo  granted.]  cafe,  an 

»  .       ,  { t  ord«r  was 

<hade  b^  rule  of  Court  for  the  re  ft  o  ring,  )5lacing  dtid  fettling  of  the  flrft  corlftable,  fchofen  accord* 
iftg  to  cuftom  by  the  vill,  and  approved  and  fworil  by  the  lord,  but  removed  by  the  jufticet  of  the 
fceace)  in  hit  place  again. 

[2.  If  A.  a  conjiable  of  a  hundred  fervei  in  the  office  fir  one  j—    *_   ^ 
year,  and  at  the  end  of  the  yeafy  the  couri-lcet  for  the  hundred  •  Fol.  536: 
according  to  ciiftorri  (*)  prefent  B.  to  be  conftable,  and  the  *—***-** 
Jtewarq*  and  jury  tffufe  to  fwear  B.  but  continue  Ax  for  another  The  Port- 
year ;  a  writ  may  be  awarded  out  de  B,  R.  directed  to  the  y^Jjj  ^ 
fleward  to  fwear  B.  and  if  there  be  good  caufe  to  refufe  him,  Com.  So- . 
this  may  be  returned  to  the  Cburt.  Pi  14  Car.  B.  R;  fo  done  merfethad 
in  the  Cafe  of  one  Brairie,  the  conftable  of  the  hundred  of  JjJ^B 
Reniham  in  comitatu  Sdmerfet.J  elected  to 

continjskiri 
is  office  for  a  year,  and  at  the  year**  end  a  new  port-reeve  to  be  elected  arid  fwora  in  theieet- 
y  the  fteward  of  the  lord  of  the  manor,  but  upon  feme  difference  between  him  and  the  lord  waal 
icfufed  to  be  done,  whereupon  procefs  iffued  out  of  B.  R.  commanding  the  oath  to  be  tendered 
to  the  port-reeve;  for  the  Court  of  B.  R.  is  the  mprem'e  Court  which  ought  to  do  juftice  to  all 
ihe  king's  fubje&s.     2  RolL  Refr.  6t.  Pafch.  1 7  jac.  B:  R.  the  Portreeve  of  Yeovd'tCtffc 

[3.  If  a  man  by  the  cuftom  of  a  town  is  to  ferve  in  the  office  of. 
tythingmqnfhr  Jane  year  in  his  turn  by  the  fcuftom  of  the  town, 
and  bo  ferves  in  the  office  for  two  years,  and  after  the  homage 
there  continue  him  for  a  third  year;  a  writ  may  be  awarded  out 
of  this  Court  to  difcharge  hirn,  and  to  ele&  another;  Mich; 
1 5  Car.  B.  R.  Bradburn's  Cafe,  per  Curiam,  fuch  writ 
granted  to  the  town  of  Pehtori  in  comitatu  Devonra&J 

4.  B.  R.  is  eyre  and  more  than  eyre,  for  if  tbntmiflion  of  &  P;  per 
fcyre  (It  in  orie  county,  and  the  King's  Bench  comes  therfc*  ?*»»«!, 


! 


tne  eyre  Ihall  ceafe."   Bn  JurifdidFibrt,    pi.  66<   cites  27  ^^ 

Ail.  li  escape  of 

«v  ,      .  felons,  was 

j>refentecl  in  B.  R.  where  the  ftatute  wills,  that  fuch  things  fhiall  be  prefented  in  eyre,  and  the 
parties  were  compelled  to  anfwer.  Br.  Efcape  pi.  21.  cites  S.  C.  a  Hale's  Hift.  P;  C.  4. 

cap.  1.  cites  S.  C,  $  Rep.  1 1 6.  a.  cites  S.  C}  that  it  is  more  ikm  eyh ;  for  they  (hall  examine 

the  error*  of  the  jultice*  in  eyre,  gaol  delivery,  and  oyer  and  terminer.  And  iuftices  of  B.  R. 
tkivi  a  iijlind.  anifvprcm*  Gmrt,  and  jiniiccs  of  gaol  delivery,  and  oyer  and  terminer  have  other 
JLiftiod  ana"  fubbrdiuate  Courts'. 

5.  \£*writ  of  error   dc?  fuid  Upon  fdrmedon,  *nd  judgrrient        * 
given  in  it  the  plea  fliall  be  held  on  in  B*  R.  notwithstand- 
ing  the  ftatute  quod  comttiunia  flacita  non  fequantur  curiam  [  553   ] 
ikoflram  fcc.  Br.  Jurifdi&ion  pi.  78;  elites  21  E:  4.  81. 

6.  Juftices  of  the  King's  Benth,  during  the  time  that  they  Bf.jurif- 
fit  irl  the  fcouhty,  may  command  the  jujhees  of  the  peace  that  diclion,  pL 
they  do  not  arraign  the  gaol  upon  pain  and  fine.    Br.  Judges  s^c.aBati£ 

pi  28;  Cites  21  H.  7.29;  they' 

cecd  before  fuch  command  comes,  thai  wall. 

tti  7.  Note 
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7.  Note  that  the  jujlxces  of  B.  R  are  jujlices  of  oyer  and  ttr- 
miner,  of  felqjty  treafons  &c.  by  the  common  law,  and  cuftom  o( 
the  realm  as  was  agreed,  Hill.  3  M.  1.  in  the  Cafe  of  Ben* 
fcmith  upon  the  ftatute  of  2  E.  6.  c.  24.  of  felony  in  one 
county,  and  acceflbry  in  another  county.  Br.  Oyer  and 
Determiner,  pi.  8.  cites  3  M.  1. 

8.  Albeit  when  the  term  begins,  all  commiffoners  of  oyer  and 
terminer 9  in  the  county,  where  the  King's  Bench  fit,  be  fufp  ended 
during  the  termy  yet  if  an  indi£tment  be  found  before  fuch 
commiffioners  before  the  term,  there  may  be  a  fpecial  commijjion 
made  to  commijfioners  in  the  fame  county,  fitting  the  King's  Bench 
in  that  county ,  to  hear  and  determine  the  fame  during  the  term  ; 
for  the  King's  Bench  hath  no  power  to  proceed  thereupon, 
till  the  indiclment  be  before  them.  And  it  is  the  better,  if  the 
fpecial  commiflion  bear  tefte  after  the  beginning  of  the  term* 
Note  a  diverfity  between  general  commiffions  of  oyer  and 
terminer,  and  fuch  a  fpecial  commiflion ;  and  the  Court  of 
King's  Bench  may  be  adjourned,  and  in  the  mean  time  the  commif- 
fioners may  fit  there.     3  Inft.  27.  cap.  2* 

9.  This  Court  hath  mt  only  jurifdiclion  to  correel  errors  in 
judicial  proceeding,  but  other  errors  and  misdemeanors  extraju- 
dicial tending  to  the  breach  of  the  peace,  or  oppreffion  of  the  jub- 
jeclSy  or  raifing  of  fail  ion,  controvcrjy,  debate  or  any  other 
manner  of  mifgovernment ;  fo  that  no  wrong  or  injury  either 
publick  or  private,  can  be  done,  but  that  this  fhall  be  re- 
formed or  punifhed  in  one  Court  or  other  by  due  courfe  of. 
law.    4  Inft.  71.  cap.  7. 

10.  As  if  any  perfon  be  committed  to  prifon,  this  Court  upon 
motion  ought  to  grant  an  habeas  corpus,  and  upon  return  of  the 
caufe  do  juftice,  and  relieve  the  party  wronged.  And  this  may 
be  done  though  the  party  grieved  hath  no  privilege  in  thi» 

y         Court.     4  Inft..  71.  cap.  7. 

1 1.  It  granteth  prohibitions  to  Courts  temporal  and  ecclefiofiical, 
to  keep  them  within  their  proper  juriidi£tion.  4  Inft.  71. 
cap.  7. 

1 2.  Alfo  this  Court  may  bail  any  perfon  for  any  offence  wbat- 
foever.     4  Inft.  71.  cap.  7, 

13.  And  if  a  freeman  in  city,  burgh,  or  town  corporate  be 
disjranchifed  unjujtly  albeit  he  hath  no  privilege  in  this  Court, 
yjet  this  Court  may  relieve  the  party,  as  it  appeareth  in  James 
Bagg's  Cafe,  &  fie  in  fimilibus.     4  Inft.  7.1.  cap.  7. 

Mod.  Rep»  14.  Negative  words  in  an  aJt  of  parliament,  Jball  not  in  many 
45.mpi.98.   ar   ftn<i  tfJe  Qourt  0sg  ^    becaufe  the  pleas  there  are  coram 

perftecling.  .  J  ^    .   J  .,„       T  ~  *■**«•  t 

youcanaot  ipfo  rege,  per  Coke  Ch.  J.  11  Rep.  64*  b.  Mich.  12  Jac.  tn 
ouftthcju-  Dr.  Fofter's  Cafe,  and  cites  21  E.  3.  55.  b.  and  21  Alt  12. 
tluS*  the  Abbot  of  Weftminfter's  Cafe. 

without 

particular  words.  And  Twifden  J.  faid,  that  he  had  known  it  ruled  in  23  Car.  1.  that  the 
Statute  of  13  Eliz.  cap.  9.  where  it  is  faid,  that  there  (hall  be  no  fupcrfedeaa  &e.  bath  no  reference 
to  thia  Court  but  only  to  the  chancery. 

15.  s» 
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15.  So  when  Qijlatute  creates  a  new  law  and  offigns  certain 
jujlices  to  execute  /V,  though  the  juftices  ofB.  R»  are  not  ex- 
prefsly  authorised  by  the  a&,  yet  they  may  execute  it  as  the 
Statute  8  H.  6.  cap.  9.  gives  power  to  juftices  of  peace  to 

make  reftitution,  and  therefore  juftices  of  oyer  and  terminer  [  554  J 
gaol  delivery  &c,  fhall  not  make  reftitution,  and  fo  refolved 
as  has  been  faid,  yet  if  the  indi&ment  be  removed  into  B.  R. 
coram  rege,  they  (hall  award  reftitution ;  per  Coke  Ch.  J. 
1 1  Rep.  65,  a.  cites  it  as  refolved  on  argument,  4  H.  7. 
l8.b. 

16.  The  Court  of  B.  R.  have  power  to  fend  a  prifoner  to 
any  Jheriffin  England,  Sid.  145.  pi.  2.  Trin.  15  Car.  2.  B.  R. 
the  King  v.  Mendall. 

1 7.  And  commanded  a  fheriff  by  parol  to  take  a  prifoner,  • 
and  then  dire£ed  him  (being  fheriff  of  Middlefex)  to  go  to 
the  Recorder  of  London  (who  was  then  prefent  in  Court) 
for  a  warrant.   Sid,  146.  Trin.  15  Car.  2.  B.  R.  the  King  v. 
Mendall. 

1 8.  King's  Bench  may  hail/or  high  treafony  but  it  is  afpecial 
favour,  and  not  done  without  the  confent  of  the  Attorney- 
General.  And  they  may  likewife  bail  for  murder^  but  it  is 
feldom  done,  and  not  without  a  fpecial  rtafon  ;  and  it  is  not.  a 
fufficient  reafon  that  it  was  found  manflaughter  before  the 
coroner,  for  it  may  be  afterwards  found  murder ;  per  Cur. 
Comb.  in.  Pafch.  1  W.  &  M.  in  B.  R,  Anon. 

(K)     [King's  Bend.] 
How,    and    in    what   Manner  the  Court   may 

proceed* 

[1.    7N  an  appeal  of  murder  or  other  offence,  if  the  plaintiff'  Cro.E.  694. 

-*   appeal  htm  in  cuftcdia  marefcbai  and  the  defendant  is  ar-  J  "gjiyn^ 
raigned9  and  pleads  the  fame  term*  and  the  fame  term  alfo  is  tried",  Mich.  41 
this  may  be  well  done,  without  any  bill  filed,  but  only  upon  ^lir'^;R' 
the  declaration.  43  El.  Braynis  Cafe  adjudged.  Hill.  14  ^  Ibi^ 

Car.  B.  R.  *  Pigot9  s  Cafe,  per  Curiam  agreed."]  *    778.  pi.  1*. 

[2.  So  if  the  defendant  is  arraigned,  and  pleads  the  fame  S.  c-  ***<* 
term,  but  is  not  tried  till  another  term,  yet  this  may  be  well  J.^  jj|  R# 
done  upon  a  declaration  without  any  bill  filed.    Hill.  14  Car*  but  in 
B.  R.  between  Pigot  and  Pigot,  per  Curiam  adjudged,  this  neither  o 
being  moved  in  arr^eft  of  judgment  after  the  defendant  was  ^fsCp# 
found  guilty  at  the  bar  of  petit  treafon  for  killing  her  huf-  appcar.— ' 
band,  and  me  adjudged  thereupon  to  be  burnt.     Intratur,    •Cro.C. . 
Trin.  1 4  Car.  Rot.  685.  and  faid  to  be  the  pradUce  of  the  5^Xy\10' 
Court.]  ^  Pigot  S.C* 

[3.  But  in  an  appeal,  if  the  defendant  be  arraigned  in  another  »nd  s.  P. 
term9  then  the  defendant  appears,  there  ought  to  be  a  bill  filed;  in  ^avlSd, 
the  faid  Cafe  of  Pigot  faid  to  be  the  courfe.]  Ar*  if  they 

"*Ot  • 

pleaded  the  fame  term,  or  if  they  had  pleaded  aay  other  plea  than  aot  guilty,  (  r.i 

Ti  3 


0 

been  an  adjournment  to  another  term,  then  the  declaration  ought  to  be  filed,  and  pftfiat  opinio* 
was  all  the  Court,  and  Hodicfdonthc  fecohdaryfaid,  that  To  was  the  ufual  coutfe.'— —  Jo.  4?  * 
pi.  10.  S.  C.  and  S,  R.  accordingly,  and  cited  the  Cafe  of  Watts  v.  Brains.  ■        ■  ■  &,  C.  cited 
%  RoH.  Rep.  478. 

6ee  a  Inft.         a    j  Ef  j   \ap^  ^6,  Ena&s  that  it  is  aljo  provided  find  com- 

•55»  *5$.     ^ded  by  the  king,  that  the  ju/iices  of  B.  R.  at  lVeftminJlerx 

from  henceforth  Jhall  decide  all  pUas  determinable  at  one  day  before 

any  matter  be  arraigned^  or  plea  comTencea\  the  day  following* 

faving  that  their  effoim  Jhall  be  enter ed9  Judged \  and  allowed,  yet 

by  reafon  thereof  let  none  prefume  to.  abfiut  himfelf  at  the  day  to, 

him  limited. 

Jbid.pl. 65.       £9  Jfffe  was  brought  in  B.  R*  in  Suffolk*  and  pending  th$ 

?*c££h  *$'  thiba*krim9Vedfr*m  Suffolk  to  Wejlminjler*  and  yet  they 
that  it  U  '  fhall  proceed  in  the  affife,  and  awarded  nifi  p^ius  to  thejuflic^s 
[  555  ]  of  affile  in  Suffolk  to  tr/ y  the  iffue,  for  *  that  which  comes  into, 
notdeniejj,  B.  R.  Jhall  not  go  out ;  qupd  nota.  Br.  Jurifdidlion,  pi.  62, 

but  that  by-    ;         _rt  Afr        °      -         *  •   •*  *   • 

fuch  re-        C,teS  l9  Aii*  4« 

nioval  the 

itfjfe  is  difcontinucd.  •  $.  P„  Ibid  pi.  69.  cites  ao,  Aft  43.  per  Shared 

6,  NufanQe  was  found  by  commiJJiony  and  wag  certified  by 
writ  in  B.  i?.  and  precept  made  againft  the  tenants  return- 
able fabbato  poft  15  Trin.  which  was  out  of' the  term.  Skip, 
faid  we  cannot  make  procefs  out  of  the  county  where  the  bank  Jits 
unlefs  by  writ*  arid  give  day  in  the  term  and  to  the  county, 
and  Thorp  conceffit,  and  faid,  that  they  may  receive  indict- 
ments after  the  term,  and  make  procefs  fitting  the  bench, 
(and  fo  fee  t,hat  the  King's  Bench  may  fit  out  of  term)  and  fo 
it'  was  done,  and  he  put"  to  anfwer  to  it  which  was  In  this 
county,  viz.  Middlesex,  and  after  they  pleaded  to  iffue,  and 
verdict  was  taken  in  St.  Clement's  Church  out  of  the  place, 
and  well,  and  they  may  take  verdict  by  candle-light,  and  if 
they  are  to  remove  they  may  carry  the  jury  with  them  in 
carts,  if  they  cannot  agree,  and  fo  may  the  juices  of  affife, 
J$r.  Juriftjiftton,  pi.  105.  cites  19  Aff.  6. 
v  7.  At  the  commencement  when  the  Kings  Qenchfits  in  pais, 
they  fliall  make  a  proclamation  that  no  fair  nor  market  be  held 
in  the,  county  fo  long  as  they  fit,,  nor  that  any  Court  baron  be 
tld  during  their  feffw:s>  unlefs  in  writ  of  right,  nor  no  county 
eld,  unlefs  of  exigent /,  and  (hall  make  proclamation  of  the 
affife  of  bread,  ale9  wine,  and  all  other  viBuals^  and  per  Shard,  he 
who  fells  wine  contrary  to,  the  affife  of  law  {hall  forfeit  the 
tunnel.  Br.  Jurifdi&ian,  pi.  67.  cites  27  Aff.  22. 
As  in  affife  8.  When  the  King's  Bench  comes  into  a  county,  the  affife  Jhall 
fa  the  com-  be  adjourned  t here,  ai\d  this  feems  to  be  the  reafon,  becaufe  no 
Jhe^^er?'  juftices  of  affife  are  in  the  county  where  the  King's  £ench  fits, 
atiffue^n  Br.  JupfiiiQioh,  pi.  68, 

Keunaues  ' 

mtcoUpU  in  lawful  matrimony,  and  certified  for  the  plaintiff,  and  after  the  King's  Bench  came  into 
the  Jam  county,  fo  that  all  the  afifes  mere  adjourned  there,  and  the  plaintiff  came  and  Jet  forth  the 
record  fib  pcdefgilH,  and  pleaded  the  plea  upon  all  the  record,  and  prayed  the  affife,  and  u{l  came 
there  by  certiorari  t3  mittimus  *&'.  Br.  Jpnfdidion,  pi,  68.  cites  28  Aff.  a  a, 

9.  Note, 
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9.  Note,  that  a  precedent  was  fhewn  and  read  in  Court, 
Trin.  2  H.  4  Rot.  2.  one  AL  L9  that  was  indicled  in  the  county 
of  Surry  before  the  juftices  of  peace,  becaufe  that  he  felonioufly 
entered  the  boufe  of  J.  S.  and  felon  ioufly^/^  lid.  Upon  not 
guilty  pleaded,  the  jury  found  a  fpecial  verdirfc,  that  the /aid 
M.  L.  and  one  J.  JD#  and  Jm  N.  dt  cognitione  fua  wen  common 
players  at  dicet  and  that  they  ttfed  to  play  with  falfe  dice*  and 
cozen  the  kings  liege  People  at  play ;  and  that  they  entered  into  the 
houfe  of  the  laid  J.  S.  and  defirgd  him  to  play  with  them  at  dice* 
and  with  falfe  dice  they  wen  of  him   12  d.  ob.    find  if  this  be 
felony,  they  prayed  the  discretion  of  the  Court,    And  this 
indiftment  and  verdift  was  removed  into  the  King's  Bench, 
and  thereupon  judgment  was  entered*  that  although  this  was 
hot  an  offence  for  which  he  fhould  lofe  life  or  member,  yet 
hecaufe  it  was  found  that  he  was  a  common  cozenor  of  the 
king's  people,  it  was  ordered  that  be  Jbould  be  fet  upon  the  pillory 
three  fever al  days  in  the  Strand*  and  three  feveral  days  in  South- 
wark9  where  the  offence  was  committed.     Note,  that  Noy 
/hewed  this  precedent  to  the  Court,  and  prefently  the  roll  was 
viewed  and  read ;  and  Montague  commanded  a  copy  to  be 
taken  thereof,  as  a  good  precedent  for  the  jurifdi<Stion  of  the 
Court,  and  government  of  the  commonwealth.    Cro.  J.  497, 
498.  pi.  4.  Mich.  26  lac.  B.  R.  cites  Trin*  2  H.4.  Leefers 
Cafe,  J 

10.  Bill  of  praemunire  was  brought  again  ft  J.  N,  in  B.  R* 
for  the  king,  and  he  pleaded  to  the  bill,  hecaufe  the fatute  is, 
that  fuch  Juit  Jhall  be  by  bill  before  the  king  and  his  council  by 
praemunire*  which  bill  before  the  king  and*  his  council  is  /'«- 

tended  before  him  and  his  lords *  and  not  before  him  in  his  bench  y  [  556  ] 
and  praemunire  is  intended  bv  writ  origin** I*  and  not  by  bill  in 
B,  R.  by  which  the  plaintiff  made  bill  of  praemunire  againft 
him  in  cuftody  of  the  marmall,  and  then  he  was  compelled 
to  anfwer.  Br.  Praemunire,  pi.  1.  cites  27  H.  6.  5.  But  in 
anno  22  H,  8,  it  was  common  that  feveral  clerks  were  com- 
pelled to  anfwer  to  bills  of  praemunire  in  B.  R.  who  were  not 
in  cuftody  of  the  marihal,  quod  not*. 

11.  M    and  others  were  indicled  of  felony  in  the  high  way  •. Hl,c** 
In  C.  B.  for  robbbery  0f  pne  £,  K,  with  gaggs,  and  the  indidl-  ?'£*!.  C, 
ment  and  the  body  were  removed  into  B.  R,  and  there  arraigned,  Jays  that  if 
and  pleaded  not  guilty*  and  tried;  but  afterwards  a  writ  was  fnw  be 

fent  with  the  body  into  the  country  with  nift  prius*  to  try  bim  in  {Je^trtii- 


the  county  of  B.    Br.  Corone  pi.   230   (231)   cites   5  Mar.  fcrimmay 
Mannington's  Cafe;    and  fays,  that  this   is   the  common  be  fent 
courfe,  fo  to  remove  the*  body,  and  the  record  out  of  B.  R,  J£7ricd° 


into  the  country  again.  by  nifi 

piius,  but 
the  original  record  remains  in  B.  R.  and  cites  S.  C. 

• 

12.  If  a  man  be  indicled  of  treafon  or  felony  in  the  county  9  Rep.  118. 
where  the  King's  Bench  doth  ft*  the  venire  facias  for  returning  b.Trin. 
of  the  jury  need  not  have  15  days  between  the  tefte  and  the  return  ;  J^J^ 
nay,  the  entry  may  be  ideo  immediate  venit  indejurata  &c.    But  cbar'iCafc 

T  t  4  if 
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—Co.  Litt.  (/"the  indi&ment  be  /*&«  /«  tf»y  */for  county,  am f  removed  inta 
134.D.S.P,  the  King t  Bench,  there  ought  to  be  15  days  between  the  tefle  of 
Hift.  PLC.    *^*  venire  facias  and  the  return.  2  inft.  568, 

3   cap.  1.  S.  P. 

Br«  °y«  13.  The  jujlices  of  B.  R,  are  the  fovereign  juftices  of  gaob- 

tnincrC&c.  ^,#wrJS  an^  °f  °yer  and  terminer  \  refolved.  9  Rep.  no.  b. 
pi.  8.  cites    Trin.  \i©  Jac.  in  Ld.  Sanchar's  Cafe. 

3  Mar.  i. 

■ 4  Inft.  73.  cap.  7.  cites  7  E,  4.  18.4H.  7.  18. 14 H.  7.  21.— : a  Hale'sHiiL  BL 

C.  4.  cap.  2.  S.  P. 

14..  One  offered  himfilfto  be  bail  in  an  a 61  ion  upon  the  cafe 
before  Juftice  Whitlock,  and  affirmed  upon  his  oath  he  was  a  Jub- 
fidy  man,  and  affefled  4 1,  in  the  fubfidy  book  ;  but  afterwardsx 
upon  further  examination,  he  confeffd  he  was  not  a  fubficjy 
roan,  and  alfo  confefled  be  had  been  bail  in  other  aftions^ 
and  had  fworn  he  Was  a  fubfidy  man,  whereas  he  now  con- 
fefled  he  was  not.  He  was  by  the  judgment  of  the  Court 
committed  to  prifon,  and  to  Jland  upon  the  pillory \  with  a  paper 
mentioning  the  caufe,  viz.  for  falfe  bail.  Cro,  C.  146.  pi.  25* 
Mich.  4  Car.  Royfon's  Cafe. 

15.  S.  having  forged  the  hand  of  the  chief  jufiice  to  feveral 
bails,  and  being  brought  into  Court,  and  examined,  confejfed  th* 
fame.  A  record  was  infiantly  made  of  the  confeflion,  and  judg- 
ment given  to  Jland  in  the  pillory  feveral  times,  and  to  appear  at 
the  bar  with  a  paper  in  his  hat  {hewing  his  offence;  and  thi* 
without  any  information,  but  only  oh  the  record  of  his  con- 
feffion. Lev.  155.  Kill.  16  &  17  Car.  2,  B.  R.  Sherwood's 
Cafe. 

[  557  ]  (L)     The  King's  Bench  Jurifdidtion. 

Of  what  Jitfions  they  may  bold  Plea  originally. 


Ft  k.         t1,  A^  aSion  which  is  a  common  plea  does  not  lie  in 

cJiare  In-  regis-      * 7  Ed-  3*  5°*  b.] 


banco 


Qui 

cumbravit,«  pi.  1.  cites  S.C. 


4  Inft.  71.         [2.  As  a  quare  impedit  does  not  He  in  the  King's  Bench,  be- 
that  £  R^'  cauk  *c  iS  a  common  plea.  17  Ed.  3.  50.  b.] 

may  hold 

plea  by  writ  out  of  the  chancery  of  all  trefpaffes  done  vi  &  axmis,  of  replevins,  of  *  quare 

impedit  &c 

*  Ibid,  cites  Trin.  19  s.  3.  coram  regc  rot.  56.  Line. 

Pitzh.  £ 3.  So  a  quofe  incumbravit  does  not  lie  in  the  King's  Bench* 

raabrarft     ')ecau'e  d"8  is  a  common  plea.  17  E.  3*  50,] 

pi.  1.  cites  S.  C. 

•  See(N)  [4.  An  aftion  upon  the  Statute  of  JVincheJler  of  robbery  does 

Pf  Mw  xo   not  ^e  ky  original  in  banco  regis.    Mich.  37  Eliz.  B.  R.  be- 
'  tween 
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jveen  *  Sadler  and  Morfe  admitted,  becaufe  it  is  a  common  **•  P1-  ••* 
»lea;  but  Pafch.  15  Car.  B.  R.  between  Sir  John  ^  Compton  ££$]£, 
and  the  hundred  of  fVoking,  in  the  coupty  of  Surry,  admitted,  not  appear, 
and  a  trial  and  verdifk  thereupon  at  bar,  and  judgment  ac-  --Nay  i&> 

1*11  ■  •     -l  Q  the  Lord 

cordmgly,  but  no  exception  taken  to  it.]  Compion* 

Cale,  feemi 
tobeS.  C.  butS.  P.  doe*  not  appear. 

[5.  An  action  of  debt  lies  in  banco  regis  againft  afheriff  or  TH«  Court 
gaoler  in  cuflodia  mar efeb  alii  for  an  efcape>  upon  the  Statue  of  rrefi-  to  j^ffJJ^ 
minfter  2 -and  1  R.  2.  though  the  ftatutes  limit  the  action  to  be  by  bUi  for 
brought  by  writ  ©f  debt,  which  is  by  original,  for  this  is  *«**• de" 
within  the  equity  of  the  flatutes,  Mich.  7  Car.  B.  R.  between  ?™£t|C£^. 
Brightwait  andTaylor^  find  others,  fheriffs  of  Brifiol,  adjudged  mtfe,  and 
by  a  yvr'it  of  error  in  Cam.  Scacc.  where  the  error  was  af-  ailotber 
figned,  and  there  faidt  that  there  were  rnany  precedents  ac*  Jj^j)*1 
cordingly.]  ejeSione 

firm*,  and 
the  like,  agamft  ariy  that  U  in  cuftodia  marefchalli,  or  airy  officer,  mintfter,  or  clerk  of  the 
Coilrt;  and  the  reafon  hereof  is,  for  if  they  mould  be  filed  in  any  other  Court,  they  fhould  have 
|iie  privilege  of  this  Court ;  and  left  there  mould  be  a  failure  of  juftice,  [which  it  fo  much  ab- 
horred in  law;  they  fhall  be  impleaded  here  by  bill,  though  thefe  a&ona  be  common  pleas,  and 
are  not  refrained  t>y  the  faid  att  of  magna  charta,  ubi  fupra.  Likewife  the  officers,  miniflera, 
and  clerks  of  this  Court,  privileged  by  Taw  in  refprd  of  their  neceffary  attendance  in  Court,  may 
implead  others  \>y  bill  in  the  actions  afore  faid.     4  Jnii.  71,  79. 

[6.  A  bill  in  nature  of  a  pramunire  lies  in  banco  regis  in  cuf«  r*m*m».+ 
todia  marefphalli  &c.  upon  the  Statute  of  Ed.  3.  cap.       though    ^  587*  a 
the  ftatute  be,  that  he  fliall  have  day  containing  the  fpace  of       ^^ 
two  months  by  garnifhment,  which  implies,  that  it  fljould  be 
by  original.  %  R.  3.  17.  b.] 

[7.  An  a&jon  upon  the  Statute  of  2  H.  4.  cap.  11.  lies  by  Cro.  C 
bill  in  banco  regis,  for  fuing  in  the  Court  of  Admiralty  againft  BaUv.Tre- 
(he  Statutes   of  13  R.    2.    and  the  faid  2  H.  4.  though  the  lawny,  it 
Statute  of  2  H.  4.  fays,  that  he  fhall  Vue  by  writ  fuper  cafum,  ^»  objea- 
Tr.  17  Car.  B.  R.  between  Rabb  and  ^ re  lawny  adjudged.    In-  p  *^lb5 
tratur  P.  17  Car.  Rot.  137.]  J-",  byJ 

bill,  and 
not  by  original  writ,  as  the  ftatute  appoints ;  but  in  regard  it  was  returned  that  he  was  in  cuftodia 
marefchalli,  and  that  he  could  not  other  wife  have  his  remedy;  it  was  held  to  be  well  enough. 

8.  An  aclton  by  a  common  informer  upon  the  Statute  of  7  Ed.  Sty*  3&t. 
(>.  cap.  5.  for  filing  wines  in  his  houfe  againft  the  ftatute,  by  (bafo\o* 
which  he  forfeited   10 1.  for  every  time,  may  be  brought  in  and  Roll 
banco  regis  by  bill  of  debt,  though  by  the  Statute  of  1 8  EL  cap.  5.  fe»o\  that 
it  is  enafled,  That  no  per j on  Jball  be  permitted  or  received  to  fie  J^"^ 
againft  any  perfon  or  perfons  upon  any  penal  ftatute*  but  by  way  of  that  the 
information^  or  original  aclion9  and  not  otherwife ;  for  by  the  P^J^i1^ 
Statute  of  the  7  Ed.  6.  cap.  5.  the  penalty  may  be  recovered  2s«£S 
by  action  of  debt,  bill,  plaint,  or  information,  in  any  of  may  be 
the  king's  Courts  of  record ;  and  it  was  not  the  intent  of  the  proceeded 
ftatute  to  ouft  the  Court  of  King's  Bench  of  jurifdiftion  Jgg™^ 
againft  the  ftatute  of  7  E.  6.  but  this  extends  only  to  plaints  we'wiii 

in 


$s*  Court  of  &iit0v0  O&encft* 

notfuffer  in  inferior  Courts,  and  removed  afterwards,  and  thtwordtaf 

this  Couit  fAf  Statute  of  1 8  «£/•  <*r/  nr^l1  /y  original  tvrit9  but  by  orighuU 

^ude/b"  *#/*»,  and  this  bill  of  debt  is  an  original  aStion  within  the  words, 

obfcure  y  Tr.  1653.  hetween  /fcV/  and  Pierce  de  Cbaier  adjudged  per 

word*  in  Curiam,  this  matter  being  moved  in  arreft  of  judgment, 

tte  ftatme,  intratrir  P.  1653.  &<*•  9°-  Md  U  ww  faid  there  were  many 

judgment  precedents  accordingly, 

S'ven  for 
t  plaintiff  nifi  &«. 

Cro.  E.  76.  [0-  If  a  mayor  or  Jherifo  after  an  arrejl%  refufei  fufficient  bail9 

pi.  36.  Wi-  agatnft  the  Statute  of 23//.  6.  of Jheriffs,  by  which  the  penalty 

Clerk  &  C.  °^  4°'<  '*  glvcn> one  rooiety  to  the  king,  and  the  other  moiety 

adjudged  "  to  the  party  that  will  fue ;  in  this  cafe  no  a&ion  of  debt  lies 

for  the  by  bill  in  banco  regis,  becaufe  the  Statute  of  the  J&  Etiz.  u» 

^^  That  no  per  fin  Jhall  be  permit  ed  to  fue  upon  any  penal fiatute^  but 

cannot  be  by  way  of  information  or  original  action,  and  not  othenvife. 

Ciped  by  But  note,  it  is  not  liroitted  by  the  Statute  of  23  H.  6.  how  the 

18  EnTfor  VBHfo-l  ft***1  be  ^covered,  but  generally  that  he  fliall  forfeit 

leofaiie;  40 1.  of  which  the  king  {hall  have  one  moiety,  and  he  that  will 

for  thu  it  fue,  the  other  moiety.  Co.  3  Inftitutes  194.  and  Co.  6.  19* 

•ffornf^  b?  Gregorys  Cafe,  where  it  is  cited.  M.  29  &  30  El.  coram 

butfub-9  rejje,  hetween  tVidifton  and  Clerk  adjudged. 

fence,  by 

tBiCconcesTtng  the  a&ioju  m*t  Mo.  %aj.  pi.  30c  Udefon  v.  the  Mayor  of  Nottingham,  S.  C. 

adjudged  accordingly.  S»  C.  cited  by  the  nan?c  of  Woodfon  ▼.  Clerk  a*  adjudged.  Mo, 
411.  pL  £$3. 

10.  Bill  of  con/piracy  was  maintained  in  B,  R.  becaufe  the 
plaintiff  was  indi&ed  of  trefpafs  ;  quod  nota,  as  well  as  if  it 
nad  been  of  felony  ;  for  he  was  thereof  acquitted,  fir.  Bille, 
pl.  17.  cites  3  Ail.  13. 

11.  Affife  of  Afortdanceflor  was  brought  in  B.  R.  and  no 
exception  was  taken  but  that  it  may  well  be  brought,  and 
affife  of  novel  dijfeifn  may  well  be  brought  there.  Br,  Juris- 
diction, pl.  121.  cites  30  Aff.  25. 

12.  Debt  brought  in  B.  R.  for  i6x.  cofts  of  fait  given  in  an 
inferior  Court  upon  a  nonfuit  upon  the  Statute  of  23  H%  &•  It  was 
moved,  that  no  attion  did  lie%  again  ft  the  Statute  of  Gloucefier% 
which  is  that  no  aftion  Jhall  be  brought  here  for  any  fum  under 
40 i.  But  fince  the  cofts  are  given  by  a  latter  ftatute,  it  was 
held  clearly  that  they  are  recoverable  by  aftion  of  debt  in 
B.  R.  and  judgment  for  the  plaintiff.  Cro.  £^96.  pl.  II. 
Pafch.  30  Eliz.  B.  R.  Harward  v.  Fycborne. 

[   559   3       1 3*  jvflicu  of  B*  &•  ari  the  fovereign  coroners  of  Eng- 

The  chief    fad,  and  therefore  where  the  fheriffand  coroners  of  the  land 
iuTiifthe  may  recP^?  appeals  by  bill,  a  fortiori  the  juftices  ?f  B.  R. 
fovereign      may  do  it.  4  Inft.  73.  cap.  7. 
Coroner  of 

all  England ;  per  the  Reporter.    4  fcep.  57.  b.  S.  P.  by  Glyn  Ch.  J.   a  Sid.  tot.  Trim, 

ifyf,-— - »  W\  &*  **•  C  5.  cap.  i.  S.  P. 

1 

(MJ  Of 
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(M.)    Of  what  A&ions  they  may  hold  Pie* 

for  a  collateral  RefpeSi. 

[l,  TF  a  man  rtcovers  in  a  quart  impedit  in  banco,  and  after 
*  this  is  removed  in  banco  regis  by  writ  of  error,  square  in- 
cumbravit  does  not  lif  there,  though  this  does  not  lie  without  a 
judgment,  becaufe  this  is  a  ney*  original,  and  a  common  flea  in 
itfelf  1 7  £.  3,  50.  b.] 

[2.  An  a&ion  de  valorf  maritagii  by  thf  lord  lies  againft  the  Cro.C.$o*t 
heir  in  cuftodia  marefchalli.    Mich.   14  Car.  Bf  R.  between  ££  £jj£, 
Arundell  and  Saunders,  adjudged  upon  a  demurrer  to  a  decia-  ports  the 
ration,  but  this  was  not  moved ;  but  Mr.  Hoddefdop  faid  to  J**0" 
me,  that  he  had  divers  precedents  accordingly*  that  it  lies  in  ^°,J|&J 
banco  regis,  intratur,  H.  13  Car.  Roll.  1266.]  upon  the 

cafe,  and  it 
W»«  moved  for  the  defendant,  that  the  declaration  was  ill,  it  being  in  an  a&on  on  the  cafe, 
whereat  it  ought  to  be  in  valore  maritagii  j  and  the  Court  doubted  of  this  point  becaufe  there  is 
a  fpecial  original  writ  de  valore  maritagii. 

[3,  If  a  man  fuss  a  latfat  out  ofB.  R.  to  the  intent  to  declare  In  fuefceafe 
fgainfl  the  defendant,  afur  arrejl  in  cuftodia  marefihalli,  in  an  defendant 
cHion  of  debt,  and  the  (her  iff  arr efts  him  andfuffers  him  to  efcape,  appears  and 
an  aclion  lies  againft  the  (heriff,  {hewing  this  fpecial  matter,  putt  in  bail, 
and  he  fhall  recover  his  damages,  having  regard  to  the  lolsof  J^yJJbe 
fys  debt*  Tr.  14  Ja,  8.  R.]  in  cuftodia 

,  raarefchaUi, 

and  declares  againft  him  in  cuftodia,  &c.  but  it :s  not  fo  in  any  other  Court.  Cro,  C.  £30.  ia 
pi.  14.  Mich.  9  Car.  B.  R. 

[4.  If  after  an  arrejl  upona  latitat  the  defendant  tenders  amends  r**Am*% 

after   the  arreft,  for  an  involuntary  trefpafs,  according  to  the  ,rol'53*\ 

Statute  %\  Jae.  c.  16.  thi$  is  not  good,  upon  an  averment  that  tht  c^cTa64. 

latitat  was  fued  out  to  the  intent  to  declare  in  cuftodia  marefehalli  pi.  u.'&cl 

for  this  trefpafs,  far  otherwife  a  man  fhall  be  defeated  of  his  refolved, 

cofts  by  fuch  tender;  Tr.  8  Car.  B,  R.  between  IVatts  and  ,££*ilBe 

ffaier,  adjudge4  upon  demurfer.J  too  late,  for 

at  well  at  a 
tender  after  an  original  writ  cornet  too  late,  fo  it  is  after  an  arreft  upon  a  latitat  \  for  the  tender    « 
py  the  ftatutc  is  intended  to  be  immediately  after  the  trefpafs,  and  before  any  fuit  commenced. 


this  action,  and  fets  forth  the  charter  of  E.  I  .granted  unto  the  foruttaA 
Stannery  Court,  thereby  enabling  the  /tannery  workers  to  plead  ^fa?  j> 
tbere%  and  there  to  be  impleaded  in  the.  Stannery  Court,  and  tht  widow  of 
therefore  prays  the  benefit,  and  the  privilege  of  this,  to  have  w*  *id  **• 
the  trial  there ;  againft  this  it  was  urged,  that  the  Court  here  ^r^lZm 
is  to  hold  plea  of1  this;  notwithftanding  their  charter ;  for  iicujlodu 
this  Court  may  hold  plea  of  debt,   detinue  and  covenant,  **r*JtkM, 
^  '   •  notwith- 
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the  charter  notwithfianding  the  ftatute  of  magna  charta,  cap.  11.com- 
7hatVought  mun'a  placita  non  fequantur  Curiam  noftram  &c.  he  being 
to  bttritd  there  in  cuftodia  fturefchalli,  the  plaintiff  may  here  declare 
*ef°?,fe  r  againft  him  in  what  manner  he  will,  and  his  coming  in  here 
Dover  but  *s  not  inquirable.  But  the  Court  agreed,  that  if  one  be  here 
this  wis  not  in  cuftodia  marefchalli,  he  is  not  to  be  fetched  away,  and  if 
allowed;  he  he  fliould  not  anfwer  here  being  in  cuftodia  marefchalli,  none 
tutttyand*  cou'd  ^aye  remedy  againft  him.  and  therefore  he  was  ordered 
banged,       to  anfwer.  2Bulft.  122,  123.  Trin.  njac.  Parke  v.  t-ock. 

2  Bulft. 

j 9 3.  cites  Mich.  40  &  41  Eliz.  B.  I\.  Rot.  284.  Brayne's  Cafe. 

Carth.  10&  6.  Trefpafs  quare  vi  &f  armis  claufum  fregit,  which  the 
\i<Ued  ac-  phwttff  Iridt*  his  damage  of  20s.  the  defendant  demurred  for 
iordbgly.  that  B.  R.  hath  not  cognizance  either  at  common  law,  or  by 
-f— s  Salk.  the  Statute  of  Gloucefter,  to  bold  plea  in  an  ad  ion  where  tbt 
S*C  pL  ,*'  damages  are  laid  to  be  under  40/.  fed  per  Cur.  trefpafs  quare 
«"lnft.3M.  vi  b,  armis  will  lie  here,  let  the  damages  be  what  they  will ; 
$•  ?•  .  and  judgment  for  the  plaintiff.  3  Mod.  275.  Hill^  1  W.  &  M* 
in  B,  R,  Lambert  v.  Thurfton. 

(N)  In  what  AStions  they  may  hold  Plea  ly 
Privilege,  for  a  collateral  Refpedi.  In  refpeft 
of  the  Defendant* 

•Cro.C.  [l.  AN  aidlion  upon  the  Statute  of  TYincheflerx  of  robbery 
«i».  pi.  3.  «*>  againft.  the  inhabitant*  of  an  hundred ^  lies  by  bill  in 
'donotoJ  **•  **"  th<>ugh  {t  is  fupptf'd  by  the  bill  that  they  are  in  cuftodia 
fcrve  &  P.  marefchalli  &c.  for  the  inhabitants  of  an  hundred  may  be  ins- 
ure*— ■  prifoned*  and  it  may  be  intended  that  they  all  were  impri- 
ph  $tc.  f°ned*  P*  7  Car,  B.  R.  betweea  *  Heltier  and  the  inhabitants 
but  i.  F. "  of  the  hundred  of  Bemtrjh>  alias  Benhurji ;  in  comitatu 
does  not  Berks  defendants,  adjudged  upon  a  fpecial  verdict  by  admk- 
*iPS«e(L)  tance>  this  not  being  moved.  -  Contra.  37  El,  B.  R. 
pi.  4.  s.  C.  between  -|»  Sadler  and  Morftj  adjudged.] 

— Gouldfb. 
■    148.  pi.  6a.  Hill.  43  EHz.  it  was  faid  to  have  been  adjudged  in  B.  R.  that  an  aAion  upon  thi« 
ftatute  againft  the  inhabitants  of  an  hundred  will  never  lie  by  bill,  but  ought  to  be  fued  by  writ, 
becaufe  the  a&ion  is  brought  againft  inhabitants,  which  are  a  multitude,  and  consequently  cannot 
be  in  cuftodia  marefchalli,  as  another  private  perfon  may  be. 

• 

For  more  of  the  Court  of  King's  Bench,  See  Crornp*.  Jurif- 

di&ion  of  Courts  67.  b.  to  82.- 4  Inft.  70^  to  78.  cap.  7. 

_ — Pry  mi's  Animadv.  on  4  Inft.  47  %  Hawk.  PU 

C.  6,  cap.  3, 


(N.2) 
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(N.  2)     The  Court  of  Common  Pleas. 

*  I.  Magna  Charta.  C*N  ACTS  that  the  Common  Pitas  Jhall     *Befor* 

•  9E3.  cap.  u.       ^  ^  not  folLw  our  Court,  but  Jball  be  c's^hr 
holden  in  form  place  certain*  have  been 

holden  in 
B-  R.  and  all  original  writs  returnable  in  the  fame  bench,  and  becaufe  the  Court  was  holden 
coram  rcge,  and  followed  the  King's  Court,  and  removable  at  the  king's  will,  the  returns  were 
ubicunque  fuerimus  &c.  whereupon  many  difcontinuances  enfued,  aud  great  troubles  of  jurors, 
charges  of  parties,  and  delay  of  juftice  ;  lor  thefe  caufes  this  ilatutc  was  made,  a  Inft.  21,  at. 

+  Here  it  is  to  be  underftood,  a  divifion  of.  picas  for  placita  arc  divided  into  placita  corona?',  & 
coramunia  placita ;  placita  corona  are  othcrwifc,  and  aptly  called  criminalia  or  mortalia,  &  pi+cita 
tvmmmia  are  aptly  called  civilia ;  placita  corona?  are  divided  into  high  treason,  mif-  r  /  -1 
prifion  of  treafon,  petittreafont  felony  <Stc.  and  to  their  acccfiarics  fo  called?  becaufe  L  5  *  J 
they  are  contra  coronam  &  dignitatem ;  and  of  thefe  the  Court  of  C.  B.  cannot  hold  plea* 
a  Inft.  2a. 

Divers  ftccial  cafes  are  omtcfikeflatwle.  ift.  The  king  may  fue  any  action  for  any  common 
plea  in  B.  R.  for  this  general  act.  dors  not  extend  to  the  king.  sdly.  If  any  man  be  in  cuilodia 
marefchalli  of  B.  R.  any  other  may  have  an  action  of  debt,  covenant,  or  the  like  oeffonal  action 
by  B.  R.  becaufe  he  that  is  in  cuftodia  marefchalli  ought  to  have  the  privilege  of  that  Court,  and 
this  act  takes  not  away  the  privilege  of  any  Court,  becaufe  if  he  mould  be  fucd  in  any  other  Court, 
he  mould  not,  in  refpect  of  his  privilege,  anfwer  there,  and  fo  it  is  of  any  officers,  or  miniftcrs 
of  that  Court ;  the  like  law  is  of  the  Court  of  Chancery,  and  Exchequer.  adly*  Any  action  that 
is  quare  vi  et  armis  where  the  king  is  to  have  a  fine,  may  be  purchafed  out  01  the  chancery,  re* 
tbrnable  into  B.  R.  as  ejedtione  firma»s  trefpafsvi  &  armis,  forcible  entry  and  the  like.  4thlyj 
And  a  replevin  may  be  removed  into  B.  R.  becaufe  the  king  is  to  have  a  fine,  and  fo  it  is  in  an 
affile  brought  in  the  county  where  1*.  R.  is.  £thly.  Albeit  originally  fi.  R.  be  rcftrained  by  this 
act  to  hold  pica  of  any  real  action  &a  yet  by  a  mean  they  may ;  as  if  a  writ  in  a  real  action  bt 
By  judgment  abated  in  the  Court  of  C.  8.  if  this  judgment  in  a  writ  of  error  be  reverfed  in 
B.  R.  2nd  the  writ  adjudged  good,  they  iball  proceed  upon  that  writ  in  B.  R.  as  the  judges 
of  tne  Court  of  C.  B.  mould  have  done,  which  they  do  in  default  of  others  for  neceflity,  Icaft 
any  party  that  has  right  mould  be  without  remedy,  or  that  there  mould  be  a  failure  of  juftice, 
and  therefore  ftatutes  are  always  foto  be  expounded,  that  there  modd  be  no  failure  of  jutlice, 
but  lather  than  that  mould  fall  out,  that  cafe-  (by  contraction)  mould  be  excepted  out  of  the 
ftatute,  whether  the  flatutc  be  in  the  negative  or  affirmative,  othiy.  In  a  rcdiffciun  or  the  like, 
a  I  nit.  23. 

2.  In  trejpa/s  of  ftfhing  in  his  pifchary  in  D.  to  the  damage 
of 40/.  the  others  faid,  that  he  fiflied  in  S.  in  his  feveral  foil, 
abfque  hoc,  that  he  is  guilt y* of  fifhing  in  D.  and  the  others  x 
e  contra,  and  found  fcr  the  plaintiff  to- the  damage  o/8d.-    For- 
tefcue  faid,  the  ftatute  is,  that  the  King's  Court  (hall  not  hold 

plea  under  40s.  hut  of  40s.  or  above.  Per  Pafton,  this  is. 
true,  as  to  the  furmife  of  the  plaintiff  in  his  declaration.  But 
if  he  declares  of  40  s.  or  more  in  debt,  trefpaf3  &c  and  it  is 
found  the  damages  iad.  or  the  debt  12 d.  or  fuch'  like,  yet 
the  plaintiff  (hall  recover,  and  fo  it  was  adjudged,  and  that 
the  plaintiff  fhould  he  amerced  pro  falfo  clatnore,  and  yet 
contra  if  the  plaintiff  had  counted  of  a  fum  unde*  40s.  note 
the  diverfity.     Br.  Jurifdi6tion  pi.  40.  cites  19  H.  6.  8. 

3.  Juftices  of  C.  B.  may  hold  pita  by  writ  ofeftape  in  London 
upon  recovery  and  execution  in  the  Cinque  Pvrts,  and  may  write 
to  the  Conjlable  of  England,  and  to  the  Conftable  of  Dover, 
and  to  the  judges  of  the  Admiralty,  and  to  the  brfhop  in  cafe  of 
bigamy,  baflardy9  profeffton  &c.  and  that  they  themfelves  cannot 
bold  plea  thereof.     And  may  write  to  the  county  palatine  upon 

voucher. 
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voucher,  and  may  write  to  tbe  print)  and  to  the  juft ices  ofFFatei) 
quod  nota.  Br*  J  udges,  pi.  30*  cites  30  H.  6.  6. 

4.  Juftices  of  C.  B;  heading  of  nbeuace   and  imprijbnmemt 
made  to  an  attorney  of  tbe  Bank  in  infer lori  palaiio  regis,  rtodf 
inquire  thereof  and  let  a  fine.     Br.  Judges,  pi.  31.  cites  32 
H.  6.  34. 
Br.Rcfpon-      5;  In  trefpafs  the  flieriff  returned  upon  capiat,  that  before  tbe 
?u'  l]%n*'  <omi*Z  of  this  writ  the  defendant  was  taken  and  detained  by  war- 
rant  of  toe  peace  th  pats  upon  rtots  and  forcible  entries,  and  for 
futety  of  the  peace  arhd  by  the  ju  ft  ices  of  both  benches,  if  the* 
plaintiff*  counts,  he  /hall  be  by  mainprife  after  anfwer  made,  and 
remitted  to  tbe  Jberiff  to  anfwer  there  ef  tbe  riots  andpiace,  for 
C.  B.  cannot  meddle  with  thofe,  but  of  the  peace  in  the  fame 
county,  and  fo  he  was  remitted  before  trie  fherilF  in  paift 
Br.  Retorn  de  Briefs,  pi.  83.  cites  2  H.  7.  2. 

6.  Note  by  the  Statute  ofGlouceJIer  cap.  8.  A  rrianjhall  n$i 
have  trefpafs  in  bank  if  he  does  not  make  oath  that  tbe  goods  taken 
were  worth  405.  at  tbe  leaft,  which  is  alfo  recited  in  a  cafe  of 
trefpafs,  which  was  removed  by  a  recordareout  of  abafe  Court 
where  the  damages  were  not  40  s.  and  therefore  ill,  per 
Fitzherbert  and  the  bed  opinion  ;  and  by  the  ferjeants,  pro* 
cedendo  fhall  be  awarded  quod  non  negatur,  and  it  feems  that 

[  562  ]  the  common  law  is,  that  a  man  Jhall  not  have  debtj  detinue^ 
covenant  norfueb  like  in  banco,  unlefs  it  be  ofqos*  or  mbre.  Br. 
jtirifdi&ioh,  pi.  45^  cites  14  H.  fc.  15. 

7.  Note  that  Hill.  4  Mar.  1.  it  appears  by  fearching  the? 
records  of  C*  B.  that  the  jujf ices  of  tbe  bank  may  take  and  record 
a  recognizance  as  well  out  of  term  as  in  terrrt,  and  as  well  hi 
any  county  in  England  as  at  tVefiminflen  And  in  the  time  of 
H.  5.  Ann.  4.  a  recognizance  was  taken  at  Rtppon  in  the 
County  of  York,  28  September*  anno  4  H.  5.  which  is  out 
of  term.  And  feVeral  fuch  records  are  in  C.  B.  as  well  outf 
of  term  as  in  term,  and  out  of  Court  in  the  time  of  H.  4/ 
H.  5.  H.  6.  and  almoft  in  all  other  reigns ;  quod  nota,  and  fee 
the  entries  of  the  three  following,  viz.  M.  4  H.  5.  Rot.  119. 
and  H.  13  FL  6.  Rot.  32a.  and  P.  27  H.  6.  Rot*  125.  Br. 
Recognizance,  pi.  20.* 

8.  It  is  manifeft  that  this  Court  began  not  after  tbe  making  of 
this  aft,  asfome  have  thought;,  for  in  the  next  chapter",  and 
divers  others  of  this  very  great  chartet,  mention  'is  made  de' 
jufticiariis  noftris  de  banco,  which  all  men  know  to  be  the" 
juftice8  of  the  Court  of  Common  Pleas  commonly  called  the 
Common  Bench  or  the  Bench,  and  Do6t.  &  Stud,  faith  that 
is  a  Court  created  by  cuftom.  2  I  nil.  22,  23. 

9.  It  apptears  by  our  books,  that  the  Court  of  Common. 
Pleas  was  in  tbe  reign  of  H.  \%  that  there  was  a  Court  of 
Common  Pleas  (in  anno  I  H.  3*  which  was  before  this  aft. 
Martiiras  de  Patteflwll  was  by  letters  patents  conftituted 
Chief  Juftice  of  the  Court  of  C.  B.  in  the  firft  year  of  H.  3. 

a  Inft.  13, 

10.  It 
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10.  It  was  refolved  bv  all  the  judges  in  the  Eichequer 
Chamber,  that  all  the  Courts  via.  B.  R.  C.  B.  the  Exche- 
quer and  the  Chancery ,  are  the  King's  Courts,  and  have  been 
time  out  of  memory*  fo  that  a  man  cannot  know  which  is  thtf 
iboft  ancient.  2  Inft*  23* 

1 1.  A  defendant  having  made  an  affidavit  in  C.  B.  afierwardt 
being  fummoned  confeffed  it  to  be  falfe,  whereupon  the  Court 
recorded  bis  confejjion  and  ordered  him  into  cuftody,  and  to 
Hand  in  the  pillory  for  perjury  >  and  notwithftanding  what 
was  urged  by  his  counfel  as  to  the  jurifdt&ion  of  C.  B.  he  was 
put  in  the  pillory  the  laft  day  of  the  ternn  8  Mod,  ijg.Trin. 
9  Geo*  1.  The  King  v.  Thorowgood. 

J  2.  7  bis  Court*s  authority  is  founded  on  original  writs  iffuing  •  This  a 
out  of  chancery,  which  are  the  king's  mandates,  for  them  to  jjj1^11^ 
proceed  to  determine  fuch  and  luch  caufes  ;  for  it  was  a  foouid  be  m 
maxim  among  the  Normans,  that  there  Jhould  be  no  proceedings  in  here.    Sec 
C%  B.  without  the  kin£s  writ ;  and  therefore  a  writ  always  ^J^g* 
iflued  to  warrant  this  Court's  proceedings,  and  thofe  iflued  Lib.  %f* 
out  of  chancery,  becaufe  when  the  Courts  were  but  one,  the  cap.  3* 
chancellor  had  the  feal;  therefore  when  they  were  divided  he 
fealed  all  original  writs  by  this  method,  and  the  feal  was  a 
.  check  on  the  other  Courts  to  know  what  caufe  was  there, 
and  likewife  that  the  fines  for  having  juft ice  in  the  King's  Court 
fhould  be  anfwered  in  Court,  before  there  were  any  proceedings 
and   therefore  Fleta  fays  dum  tamen  warrantum  *  per  breve 
regis  hatyierint  cognofcendi,  nam  fine  warranto  juriftU&ionern 
non  habent  neque  coertionem.  Gilb.  Hi  ft.  of  C.  B.  2. 

For  more  of  the  Court  of  Common  Pleas,  See  Crompt. 
Jurifdi&ion  of  Courts,  91.  to  102.  Inft.  99.  to  103* 
cap.  |o. 

(N.    3)     Pleadings.     As  to   Matters  done  in  [  563  ] 
B.  R.  or  C.  B,  or  other  Courts. 

I.  JD  R.  and  chancery  are  Courts  removeable>  and  therefore  it 
**-*•  ought  to  be  pleaded  where  they  are  held.  Arg.  Mo.  176. 
pi.  310.  and  vouched  27  H.  6.  ID.  b.  where  in  writ  of  main- 
tenance in  B.  R.  he  did  not  {hew  where  the  bench  was,  and 
therefore  ill ;  for  the  writs  out  of  this  bench  are  &c.  Ubi- 
cunque  fuerimus  in  Anglia ;  and  in  5  E.  4.  3.  b.  the  laft  cafe 
of  the  year  the  diverfity  is  taken  between  the  C.  B.  and  B.  R. 
on  &  bill  exhibited  in  C.  B.  which  did  not  fliew  where  the 
bench  was,  and  yet  awarded  good ;  for  the  ftatute  of  magna 
charta  is  that  it  fhall  be  held  in  certo  loco;  and  for  this  point 
he  vouched  34  H.  6.  and  36  H.  6. 

a.  In  trover  the  defendant  faid  that  he  recovered  againft  the  JSoj.$$* 
plaintiffs  a  debt  ofaol.  in  B.  R.  and  bad  a  fi.  fa.  to  the Jheriff ?•£•*• 
rfr.  wboattT.  in  the  county f  T.  feifei  the  goods  and  delivered***** 

.  tbemr 
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them  U  hirn  in  faiisfaBion  of  his  execution.     But  it  wds  ni!ei% 
to  be  ill  becaufe  he  did  notjhew  where  B.  R*  was  at  the  time  of 
the  recovery,  it  being  a  Court  removable  at  5  E.  4;  8.  is.  Cro. 
E.   504.  pi.  28.  Mich.  38  &  39  Eliz.  B.  R*  Thompfon  v* 
Clerke, 
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(O)     Court  of  Exchequer* 

*  I'rynne  [i.  T>  OTULO  parliament,  *  2  H.  4.  mrniefo  in.  fhd 
Cdtton'*  Commons  petition  againft  writs,  called   f»«f  datum   eft 

Rccocd.413  nobis  intdiigi,  iffuing  out  of  the  Exchequer,  without  any 
«H.4»No;  inqutfft  found  or  other  record,  but  no  aflent  thereto,  vidd 
?amcM»i.  ^UC^  PWt>on  againft  this  writ  t  4  H.  4.  numero  78.  Gmile,  \ 
tion,  lo       3^*5*  numero46.] 

<*hich  the 

anfwcr  was,  "  The  aceuftomed  ufc  (hall  coaiinoe;"  Bat  there  are  not  &  ipany  nuibbert  a*  fin 
i  Ibid.  421.  No.  78.  t  Ibid.  548.  No.  46. 

See  Prynn'*  •  $>.  The  Court  of  Exchequer,  which  as  Gervafius  Tilburi- 
\^tfa£  enfis  de  Necefs.  Scacc.  Obf.  (a  fure  author)  reports,  was  here 
J«»  53.  from  the  very  Conqueft)  and  injlituted  according  to  the  pattern  of 
that  in  Normandy,  and  was.  erelled  thete  by  Roth,  as  Revile 
faith,  Notes  on  Grand  Cuft.  foh  F.  The  authority  of  this 
Court  Was  fo  great,  that-no  man  might  contradict  a  fentence 
pronounced  here,  and  not  only  the  law  and  the  affairs  concern- 
ing all  the  great  baronies  of  England)  and  allfuch  eflates  as  held 
in  capite  were  tranfaded  here,  but  many  laws  and  rights  were 
drfcufled,  and  many  doubts  determined,  which  frequently 
arofe  from  incident  queftions }  for  the  excellent  knowledge  of 

•  the  Exchequer  conlifts  not  in  accounts  only,  but  in  multi- 
plicity of  judgments.  And  common-pleas  were*  ufually  held  set 
in  this  Court  until  the  a8  of  Ed*  the  ifi.  it  was  enacted  that  nor 
common  plea-  fhould  be  henceforth  held  in  the  Exchequer* 
contrary  to  the  form  of  the  great  charter.  In  this  Court  fat 
the  capital  jujliciary,  the  chancellory  treafuref,  and  as  many  of 
the  mofi  difcreet,  greateft  and  knowing  men  (real  barons)  whether 
of  the  clergy  or  laity  as  the  king  pleafed  to  dintl.     The  huiineft 

[  564  ]  of  theCourtwasnot  only  accounts  andwhat  belonged  to  then»» 
but  to  decree  right,  determine  doubtful  matters,  which  arofe 
upon  incident  quefiions,  to  hold  common- pleas  as  before, 
and  to  judge  what  chiefly  concerned  all  capite  lands,  and  the 
great  baronies  of  England.  Brady's  Preface  to  the  Normaa 
Hi&ory.  160,  161. 

3,  Information  upon  the  Statute  of  8  E.  4.  cap.  2*  for  giving 
licences*^  the  queftion  was,  if  the  action  lies  in  the  Exchequer  > 
The  barons  faid  this  is  a  fuperior  Court  though  not  named 
in  the  ftatute,  and  that  the  fuit  may  be  here,  for  there  are  no- 
reftri&ive  words  in  the  ftatute^  and  this  Court  hath  power  t<y 

*  hfild,  plea  of  any  thing  which  doth  concern  the  queen,  if  not 

restrained  j 
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reftrained  5  adjornatur.  Cro.  E.  326.  pi.  3.  Pafch.  36  Eliz. 
B.  R.  Agard  t,  Candifh. 

,  4.  On  a  mandamus  to  reflore  Dr.  Patrick  to  the  Mafiirjhip  cf  Sid.  346. 
Queeris  College  in  Cambridge  the  Court  were  divided,  whereupon  P1:  *a- 
it  was  confidered  whether  it  being  a  caufe  of  the   crown  fide  it  Cal£  '%  *9 
might  he  adjourned  into  the  Exchequer  Chamber,  and  it  Teemed  B.  R.  The 
tofome  that  it  might,  hut  it  was  not.    Lev.  65.  Pafch.    14  £inS*- 
Car.  2.  B.  R.  Queen's  College  Cafe,    alias  Dr.  Patrick's  ^oart 

Cafe*  feemcd  that 

it  might, 
and  that  picas  of  the  crown  as  well  as  other  pleas  might  be  removed  thither.    And  the  book  of 
4  Inft.  68,  €9.  fcems  to  warrant  it ;  and  that  it  extends  to  all  pleas  but  tkofc  in  the  Ecclejtaftical 

tourt. Raym,  10  .  to  1 13.  S.  C.  but  S.  P.  does  not  appear.  ■  .  1  Keb.  459.  pk  5. 

S.  C.  fays  that  upon  m«tion  to  adjourn  it  into  the  Exchequer  Chamber,  becaufe  the  Court  were 
divided,  the  Court  granted  it, 

-5.  In  the  Exchequer  there  are  thefe  7  Courts,  ift.  The 
Court  of  Pleas. 

.idly.  The  Court  of  Accounts* 

3dly.  The  Court  of  Receipt. 

4thly.  *The  Court  of  the  Exchequer  Chamber  %  being  the  'Excepting 
effembly  of  all  judges  of  England  for  matters  in  law.  nocafcta 

law,  can 
fee  (hewed  to  be  adjourned  into  the  Exchequer  Chamber,  before  argument  by  the  judges,  in  the 
lame  Court,  where  the  caufe  is  hanging,  and  thefe  3  were.  The  Cafe  of  the  Poftnati,  Calvin's 
Cafe,  7  Rep.  ful.  t.  and  the  Cafe  of  Sutton's  Hofpital.  10  Rep.  fol.  23.  and  no  others  before 
argument  here,  and  difference  in  opinion  by  the  judges,  or  agreement  by  the  judges  upon  their 
differing  in  opinion,  to  adjourn  the  fame  thither,  or  by  writ  of  error ;  per  Coke  Ch.  1.  who 
faid  thefe  rules  are  to  be  obferyed,  for  the  adjournment  of  cafes  of  difficulty  into  the  Exchequer 
Chamber.  1.  This  ought  to  proceed  ex  motione  curia,  but  not  of  the  party  concerned,  a.  This 
tugkt  to  be  after  argument,  but  not  before  and  upon  difference  in  their  opinions,  or  by  writ  of 
error.  3.  When  the  cafe  is  adjourned  thither,  if  a  judge  dies,  the  matter,  for  this,  is  not  to  (lay, 
but  to  proceed  ,  and  if  one  of  the  judges  have  there  argued,  and  afterwards  one  of  the  other 
Judges  dies,  the  matter  is  not  to  ftay,  till  another  judge  be  made,  but  the  fame  is  to  proceed,  and 
a  new  judgebeing  made  he  «j  not  then  to  argue,  a  Buift.  146,  147.  Mich,  ix  Jac.  in  Cafe  of  War- 
faine  v.  Smith. 

5thly.  The  Court  of  Exchequer  Chamber  for  errors  in  the 
Court  of  Exchequer.  31  E.  3.  cap.  8.  and  31  Eliz.  cap.  I; 

6thly.  A  Court  in  the  Exchequer  Chamber  for  errors  in 
the  Kings  Bench.  27  Eliz.  cap.  8.  31  Eliz.  cap.  I.  Co.  PI. 
Intr.  fo.  2.  24.  37. 

And  7thly.  This  Court  of  Equity  in  the  Exchequer  Cham-       "* 
ler.  4  Inft.  119. 

6.  King  Charles  the  2d.  having  taken  up  Aims  of  money  of 
the  petitioners,  (bankers)  granted  to  them  and  their  heirs, 
feveral  annuities  chargeable  upon  the  hereditary  revenue ,  of  excife 
given  to  the  king  by  12  Car.  2.  cap.  24.  The  barons  held, 
that  the  remedy  by  petition  to  the  barons  was  a  proper 
remedy,  and  judgment  was  given  for  the  petitioners  by  the 
opinion  of  3,  but  Letchmere  B.  held  that  the  king  could  not 
alien  or  charge  this  revenue,.and  that  for  feveral  reafons  there 
mentioned.  Freem.  Rep.  331.  pi.  413.  Hill.  1691.  in  Scacc. 
upon  the  petition  of  Hornbee  &  al. 

you  VI,  U  u  t(P) 


'< 


$6$  COtttt  Of  $tc%m& 

[{?)    Court  of  Exchequer.} 
What  Perfons  (hall  have  the  Privilege  of  Suif  * 

t 

Br.  Quo  [i.  '"PHE  king's  farmer  thajftii  one  that  detains  from  him  part 
Minu*,  X    ^  ,£,  pojfejlons  thit  he  hath  from  the  kine,  out  of 

s.  c^2ls  wA/VA  the  farm  is  to  be  paid,  by  which  he  calnnot  pay  his  farm 

Br.  jurif.  to  the  king.  38  Aff.  20.  adjudged,] 

d&ion, 

pi  70.  cites  S.  C.  Ibid,  pi.  90.  cites  S.  G. 

s.  c.  cited  2.  Thomas  Youngejujlicefued  hill  In  the  Exchequer  againfl 

\<t\kc  fo  '*'  *'*r*  °f  **"  Hanap'r  uponh  is  account  > and  the  defendant  caft 

^  of  Guy  v.  fuperfedeas  of  the  privilege  of  the  chancery,  becaufe  he  was 

Jteynell.  clerk  of  the  chancery ;  and  by  all  the  juftices  in  the  Exchequer 

*A*  KT  Chamber  the  fuperfedeas  fhall  not  be  allowed  5  for  every  on* 

the  Exchc-  W^°  IS  accountant  ought  to  he  attendant  and  prefent,  and  there 

quer  to  the  he  fliall  be  fued,  for  it  is  an  advantage  to  the  king  that  he 

*">!?**  &all  attend,  and  fliall  account;  and  accountant  may  have 

fui.anda  b-|H  ag^inft  his  debtor,  and  this  is  for  the  king's  advantage, 

iaron  of  the  quod  citius  folvat  regi ;  and  if  accountant  be  fued  in  C.  B. 

Exchequer  they  fhall  fend  fuperfedeas  to  furceafe ;  and  if  he  be  fued  in 

tkTcdTr^  P*  &• thofc  °f the  Exchequer  fliall  fliew  the  *  record  that  he 

*nd  fro-  is  accountant  &c.  and  /ball  not  have  fuperfedeas  to  the  king ;  for 

iif"  ^  ^eas  t^lcre  are  coram  rege  &c*  an<*  "e  fadl  be  difmifled* 
muwntants    an<*  ^a^  be  fQe<*  *n  l^e  Exchequer.  Br.  Privilege,  pL  254 

to  the  king,  cites  t)  E,  4.  53. 

and  that 

the  defendant  was  one,  *n2 prayed  the  privilege  of  the  Court  of  Exchequer,  and  that  the  fuit 
fright  be  flayed.  1die  Court  demanded  of  the  fecondary,  what  the  courfe  -was  in  fuch  cafe* 
whether  to  grant  it  upon  fuch  bare  averment  of  the  baron,  or  that  it  ought  to  be  pleaded  and 
prayed  by  the  party  ?  Upon  his  informing  the  Court  that  it  had  beenufually  allowed  without  plea 
9rprayer9  it  was  granted  accordingly.  But  Williams  J.  was  ftrongly  againfl  it,  and  faid,  that 
there  are  many  books  wherein  it  was  adjudged  in  point,  that  it  ought  to  be  upon  the  party's  plea 
and  prayer,  and  that  without  this  the  Court  cannot  certainly  know  whether  he  be  the  feme  party 
for  whom  the  privilege  is  prayed.    2  fiulft.  36.  Mich.  10  Jac.  Anon, 

And  if  he  j.  If  an  accountant  in  the  Exchequer  he  impleaded  in  C.  2?» 

*4  i?!iMfcf  *ke  Exchequer  may  fend  a  fuperfedeas  to  thein  to  furceafe. 
thofe«fehe  Br.  Super  fedeas,  pi.  38.  cites  9  E.  4. 57. 

Exchequer 

will  Jhcw  the  rear  J  of  account  ice.  For  they  cannot  make  fnperfedeas  to  the  king ;  for  there  the 

pleas  arc  held  coram  rege,  and  not  coram  jufticiariis ;  and  he  fhall  be  difmiffed.  Ibid* 

One  who  was  Receiver  General  of  the  revenues  of  the  crown  in  the  counties  of  W.  and  L.  &c» 
being  fued  in  C.  B.  brought  a  writ  of  privilege  out  of  the  Exchequer,  but  it  was  not  allowed.  D. 
$28.  pi.  9.  Mich.  156c  16  Elic.  Hunt's  Cafe. 

The  privi.  ^#  By  the  Statute  of  Jrticuli  fuper  Chartas  cap.  4*  it  is 
by  ™  «£*  provided,  That  no  common-plea  fhall  he  held  in  the  Exchequer* 
nus  in  the*  unlefs  when  either  the  plaintiff  or  the  defendant  is  privileged. 
Exchequer  c  Rep.  62.  a.  Micln  32  &  33  Eliz.  in  the  Exchequer,  in 
SAT     Sparrie's  Cafe. 

s/the  king's  dektir.    4  Toft.  us.  cap.  11. 


Court  of  dfrcfcequetv  $565 

5*  The  plaintiff  being  an  accountant  in  the  Court  of  Ex- 
chequer by  bill  there  prayed  to  be  relieved  againft  a  bond  put 
'in  fuit  by  defendant  in  the  petty-bag,  by  reaibn  of  his  privi- 
lege as  Uflier  of  the  Chancery.  The  defendant  pleaded  his 
privilege  as  an  officer  of  the  Court  of  Chancery.  The  Court  [  566  } 
agreed,  that  when  both  parties  are  privileged,  bis  privilege  Jhall 
take  place  who  fues  fir  ft  ;  and  that  in  this  cafe  the  fuit  in  equity 
to  be  relieved  again  ft  the  penalty  of  the  bond  is  firft  attached 
here,  and  it  is  not  the  fame  fuit  with  that  at  common  law, 
but  diftin&  from  it.  And  it  was.  further  faid,  that  if  both 
parties  are  privileged  perfons,  and  the  attendance  of  the  one  is 
more  requifite  than  of  the  other ,  (as  in  the  principal  cafe  it  is,  the 
plaintiff  here  being  an  accountant  in  this  Court,  and  entered 
into  his  account,  as  by  his  bill  is  alledged,  which  cannot  be 
compleated  by  deputy  or  attorney)  in  iuch  cafe  his  privilege 
fhall  be  allowed  who  has  mq/i  caufe  of  privilege  ;  &  adjornatur. 
But  at  another  day  the  plea  was  over- ruled,  and  an  injun&ion 
granted  till  anfwer.  Hard.  1 17.  pi.  2.  Trin.  1 658.  Baker  v. 
jLenthall. 

6.  The  plaintiff,  as  debtor  to  the  king,  and  treafurer  of  thi 
navy,  exhibited  bis  bill  in  the  Exchequer.  The  defendant  pleaded 
his  privilege,  as  one  of  the  Six  Clerks  in  Chancery,  under  the 
great  feal.  Hale  Ch.  B.  and  the  Court  held,  that  a  general 
privilege,  as  debtor,  will  not  hold  againft  a  fpecial  privilege, 
but  againft  a  general  privilege  in  will.  But  a  privilege  as  ac- 
countant will  hold  againft  a  fpecial  privilege  in  another  Court,  k 
as  officer  of  the  Court,  or  otherwife,  though  it  be  not  alledged 
that  he  has  entered  upon  his  account ;  and  in  this  cafe  the 
plaintiff,  being  treafurer  to  the  navy,  is  eo  ipfo  an  accountant* 
Hard.  316.  Mich.  14  Car.  2.  in  the  Exchequer,  Sir  Geo. 
Carteret  v.  Sir  John  Maffam.  • 

7.  There  are  three  forts  of  privileges  in  the  Exchequer s  ift. 
As  debtor.  2dly.  As  accountant*  3dly.  As  officer  of  the  Court. 
Againft  the  firft  of  thefe,  any  man  who  hath  a  fpecial  pri- 
vilege in  another  Court,. as  an  officer  of  the  Court,  or  an 
attorney,  ftiall  have  his  privilege,  becaufe  the  privilege  of  a 
man  as  debtor  is  only  a  general  privilege ;  but  if  an  accountant 
begin  his  fuit  here,  no  privilege  ftiall  be  allowed  elfewhere,  ^* 
becaufe  he  has  a  fpecial  privilege,  by  reafon  of  his  attendance, 

to  pafs  his  account,  in  which  the  king  hath  a  particular  con- 
cern j  the  fame  holds  in  an  officer  of  the  Court;  if  he  com- 
mences a  fuit  here,  no  privilege  in  another  Court  ftiall  pre- 
vail againft  him,  becaufe  his  attendance  here  is  requifite,  and 
his  privilege  here  is  attached  firft  by  commencing  his  fuit }  but 
where  the  accountant  has  finilhed  his  account,  and  reduced  it 
to  a  certainty,  fo  that  it  is  become  a  debt,  then  he  hath  only 
a  privilege  as  a  general  debtor  has  ;  fo  zjervant  tq  an  officer ,  or 
minifter  of  the  Court,  has  no  privilege  againft  a  privileged  per- 
fon  elfewhere  ;  per  Cur.  Hard.  365.  Pafch.  16  Car.  2.  in  the 
Exchequer,  Clapham  v.  Sir  J.  Lenthall. 

U  u  a  (QJ 
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(OL)     [Court  of  Exchequer  J] 
Of   what  things  they  fhall  have  the  Privilege 

of  Suit. 

Br.  jurif-  j*i#  |P  the  king's  farmer  fues  in  the  Exchequer  againft  a 
pi^To/  and  perfon  for  detaining  of  tithes,  parcel  of  the  poJf<jJions  to 

Ibid.  pi.  90.  him  leafed  in  farm  by  the  king,  though  the  right  of  tithes  comes 
cites  s.  c.  in  debate  between  them,  yet  the  Court  fhall  not  be  oufted  of 
Minus,  jurifdicYion.  38  Aff.  20.  adjudged.  *  My  Reports,  faid  quod 
pi.  4.  cites    mi  rum.] 

5.  C 

Br.  Prerogative,  pi.  74.  cites  S.  C.  but  fays  it  is  faid  there,  [viz.  in  the  year-book.]  quod 

mi  rum  !• 

*  This  feems  to  intend  his  book  of  the  book  of  aflifcs,  where  are  the  words  of  quod  minim. 

[  567  ] 

Sav.  100.  [2.  If  J*  S.  be  parfon  impropriate  of  D.  and  B.  vicar  tbere9 

Anon,  but  an<j  the  king  patron  of  the  vicar  age  y  and  there  is  a  debate  between 
ingll^And  the  par f on  and  vicar  for  tithes,  the  fuit  in  thefe  tithes  ought  to 
perCur.it    be  in  the  Exchequer,  Hill. 5  Ja.  Scaccario,  per  Curiam.] 

may  be 

commenced  accordingly  by  Englifh  bill  there,  or  by  action  in  the  office  of  pleas;  for  it  is  ap- 
parent that  the  king  is  iupreme  ordinary.    This  was  Fafch.  9  Jac. 

[3.  10  E.  1.  Rotulo  Claufarum  Membrana  2  in  Dorlb 
Breve  Thefaurario  &  Baronibus  Scaccarii,  quod  non  teneant 
Communis  placita,  uift  tangant  Reg  em,  vel  Miniflros  Scaccarii, 
Statutum  novum  de  Scaccario  alitur  dictum  Statutum  de 
Roteland,  in  magna  chaxta,  2  part,  fol.  66.  nifi  fpecialiter 
contingat  ms  vel  miniftros  ncftros.~\ 

[4.  13.  Ed.  i.  Rotulo  Claufarum  Membrana  7  de  debitis 
Regis  in  Scaccario  atterminandis.] 
r  ■l-  n      [5.  Among  the  ordinances  of  the  5  E.  2.  22.  there  is  fuch 
r°1'  _39\  ordinance,  that  no  pUa  be  in  the  Exchequer  but  fuch  as  touch  the 
w         king,  and  his  mini fters  of  the  faid  place,  and  their  fervants,  who 
for  the  mod  part  inhabit  with  them  in  the  place  where  the 
Exchequer  is  held*  and  if  any  other  be  fuffered  to  fue  them, 
let  the  impleaded  be  aided  by  parliament.] 
Lane  39.  [6.  If  a  copyholder  of  the  kings  manor  be  lite  J  in  the  Ecclefiajli* 

Anon.  is.  C.  Cal  Court  for  tithes,  upon  a  fuggeftion  in  Scaccario,  that  he  pre* 
fcribes  to  pay  a  certain  modus  decimandi,  he  fhall  have  a  prohi- 
bition there,  and  this  modus  Jhall  be  tried  there,    Triii.  7  Ja, 
Scaccario,  adjudged.] 
Lane  55.  [7.  If  a  man  be  amerced  in  the  kin£s  leei,  arid  uponprecefs  out 

UtheEx!C'  of  the  Exchequer  the  bailiff  di ft  rains  him  for  the  amercement, 
chequer,  and  he  brings  trefpafs,  he  ought  to  bring  this  action  of  trefpafs 
Anon.s.  p.  in  the  office  of  Pleas  of  the  Exchequer,  for  the  bailiff  levied  it 

to  be  s!  c*    as  an  °fficer  °f  tms  Court.  Pafch.  8  Jac.  in  Camera  Scaccarii, 

per  Curiam.] 
Lane.  98.  -        8.  If  an  erroneous  judgment  be  given  in  a  formedon  in  a  copy 
S  C&iZC\       ^°^  Court  in  the  country  where  the  king  is  lord,  the  party  againft 
1  lnfi  Y-    wfam  the  judgment  is  given  may  fue  by  bill  or  petition  to  the 

king 
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Ung  in  the  Exchequer  Chamber,  in  the  nature  of  a  writ  offalfe 
judgment,  for  the  rcverf a  I  of  ih  is  judgment ;  for  as  in  the  Court 
of  a  common  perfon  the  proper  fuit  for  reverfal  thereof  is  to 
the  lord  by  petition,  fo  it  is  here  to  the  king,  and  the  Exche- 
quer Chamber  is  the  more  proper  to  fue  to  the  king  by  petition  ' 
than  the  chancery*  hecaufe  it  concerns  the  kings  manor.  Hill.  % 
Jac.  Scaccario,  Edwards's  Cafe.] 

[9*  An  aclion  of  falfe  impnfonment  or  other  a&ion,  may  be  La"c  48- 
brought  againft  the  under-jheriff\%\  the  Exchequer,  though  the  s^TaS* 
fheriff  be  the  officer  of  the  Court,  for  the  Court  takes  notice  field  ch.  B. 
of  the  under- fheriff  alfo.     Hill.   7  Jac,  Scaccario,  between  heidthatthc 
Doyleyand  Jol/ife,  adjudged  per  Curfam,  and  faid  that  is  the  a^}^* 
common  courfe  of  fhe  Court.]  .  have  judg- 

ment, for 

that  the  fheriff  is  no  fuch  perfon  as  ou«ht  to  be  privileged  here,  and  therefore  the  plaintiff  fhould 
have  his  remedy  elfewhcre,  and  he  laid,  that  fuch  a  cafe  had  been  reverfed  in  the  Exchequer 
Chamber  ;  for  the  under-fheriff  is  but  an  attorney  for  a  party  privileged,  that  is,  for  the  (hcriiT ; 
but  all  the  clerks  of  the  Court  and  the  other  barons  were  againft  him  in  that,  and  alfo  all  the 

precedents. 2  Bulft.  8o.  B.  R.  S.  C.  butS.  P.  does  not  appear.  —  Brownl.  226.  S.  C.  but 

S.  P.  does  not  appear.  Cro.  J.  323.  pi.  1.  Trin.  11  Jac.  B.  R.  S.  C.  butS.  P.  does  not 

appear, 

10.  Statute  of  Rutland  10  E.  i«  touching  recovery  of  the  whether 
king's  debts,  wills  and  ordains  that  no  pica  fhall  be  holden  or  this  be  an 
pleaded  in  the  Exchequer ■,  except  it  does  fpec tally  concern  us  and  fo^^or 
our  minifters  of  the  Exchequer.  .    only  an  or- 

dinance by 
the  king  for  the  better  ordeiing  this  Court  has  been  very  much  doubted.  See  PI.  C.  &08.  b.  209. 
a.  4  I  nit.  1 13.  cap.  11.  where  it  is  faid  to  be  an  ordinance  only.  But  a  Inft.  55  r.  r  *  q  ~i 
upon  that  Statute  of  Articuli  fuper  Chartas  «8  £.  i.  cap.  4.  Lord  Coke  fays,  that    L    J  -1 

this  vas  a  ftatute,the  title  and  ftile  of  the  ad  is  Statutum  Novum  de  Scaccario,  aliter diftum,  Statu- 
turn  de  Roteland.  In  Libro  rubeo  it  is  called  Statutum  de  Roteland,  and  there  is  a  regifter  under 
the  title  of  Brevia  de  Statut.  Rex  Thefaurario,  &  Baronibus  Salutem,  cum  fe'eundum  Legem  Sc 
Confuetudinem  Regni  noftri  Communia  Placita  coram  vobis  ad  Sactariura  przdictura  placitari 
non  dcbentnifi  Placita  ilia  no*  vel  afiquem  Miniftrorum  noftrorum  ejufdem  Scaccar  i  fpecialiter 
tangunt  £cc.  which  writ  reciteth  the  words  of  the  Statute  of  Roteland,  and  in  the  margent  of  the 
writ  is  quoted  Statutum  de  Roteland,  fo  as  without  queftion  this  a&  was  made  by  authority  of 
parliament  and  alfo  whatfoever  pleas  were  holden  in  the  Ex:hequer,  in  the  reign  of  H.  2.  when 
Glanville  wrote,  yet  now  by  two  alb  of  parliament  their  jurifdi&ion  is  limited  .and  fettled  ;  and 
therefore  reject  a  late  opinion  contrary  to  fuch  authority,  and  never  read  nor  heard  of  befor*, 

9  Inft.  55 1. But  Prynn's  Animadverfions  55,  56,  57.  gives  many  reafons  to  prove  that  the 

flatutc  iiiled  the  Statute  of.  Rutland  is  no  ftatutc. 

ti.  Articuli  fuper  Chartas  cap.  4.  made  28  E.  1.  enafts  that  Yet  in  three 
no' common-plea  be  henceforth  held  in  the  Exchequer  againft  the  'cl^Utf  Ex- 
form  of  the  great  charter.  chequer  has 

jurifdiflion 
of  common*  fleas  bdween  common  ptrfons  in  perform!  aclions  only.  Where  an  officer  or  mimiter  is  one 
ij the  parties  in  any  perfon  al  ad  ion,  becauie  that  his  abfence  in  other  Courts  may  hinder  the  aifaira 
of  the  king  in  his  Court  of  Exchequer.  Any  man  that  is  tprifoncr  of  this  Court,  or  an  accountant 
that  is  entered  into  his  account ',  or  any  other  that  ought  to  have  the  Tike  privilege  of  this  Court  of 
Exchequer,  {hall  not  be  fued  in  any  pcrfoaal  aclion  but  in  this  Court ;  and  the  reafoh  is,  becaufe 
neither  of  thefc  a£fo  of  parliament  take  away  the  privilege  of  any  Court ;  for  then,  if  the  party 
privileged  were  fued  in  any  other  Court,  he  mould  not,  in  refpecl  of -his  privilege  of  the  Exche- 
quer, anfwer  there  ;  and  therefore  left  the  party  mould  be  without  remedy,  he  may  commence  hit 
aclion  perfonal  againft  him  in  the  Exchequer;  for  ftatutea  muft  be  fo  expounded,  as  that  there  be 
no  failure  of  juftice.  He  that  is  a  farmer,  or  indebted  to  the  king,  for  the  king's  more  fpeedy  fatis* 
faction  of  his  debt  or  duty,  fhaH  fue  his  debtor  by  a  quo  minus  in  the  Exchequer,  and  this  appear- 
eth  by  Britton,  who  treating  of  the  jnrifdi&oa  of  the  Exchequer  faith,  Et  que  il  eyt  power  a 
conufter  de  dett,  qucl'uu  doita  noufdetters  per  ou  nous  puiffons  pluift  toft  approcher  a  noftrc* 

a  Inft.  5£  1. 

Uu  3  12*  After 
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12.  After  the  death  of  any  debtor  of  the  king  proceft  Jhall  iffht 
put,  againjl  the  executors  the  heir  and  tertenants  all  together  at 
one  time  by  tbecourfe  of  the  Exchequer.  Savil.  52,  53.  per 
Fan Ihaw  Remembrancer  in  pi.  in.  Pafch.  25.  Eliz.  Anon* 

13.  There  (hall  be  nofuit  or  proceedings  according  to  the 
order  of  the  Exchequer  Chamber  in  cafes  of  confidence  upon 
any  penal  Jlatute.  3  Le.  204.  pi.  259.  Trin.  30  Eliz.  in  the 
Exchequer.  Anon. 

14.  /.  S.  holds  lands  of  the  king  by  fealty  and  yearly  rent,  and 
makes  a  leafe  thereof  to  A*  B.  pretends  that  J*  5.  leafed  the  fame  to 
him  by  a  former  leafe ;  albeit  there  is  a  rent  iffuing  out  of thefe 
lands  to  the  king,  yet  neither  A.  nor  B»  canfue  in  this  Court  by 
any  privilege  in  refpeel  of  the  rent,  for  that  the  king  can  have 
no  prejudice  or  benefit  thereby  ;  for  whether  A.  or  B.  do 
prevail,  yet  muft  the  rent  be  paid ;  and  if  this  were  a  good 
caufe  of  privilege,  all  the  lands  in  England  holden  of  the 
king  by  rent  &c.  might  be  brought  into  this  Court.  4  Inft. 
118.  cap.  13. 

15.  But  if  black  acre  be  extended  to  the  king  for  debt  of  A.  as 
the  land  of  A.  and  the  kingleafeth  the  fame  to  5.  for  year 7,  re- 
f truing  a  rent ;  C.  pretends  that  A*  had  nothing  in  the  land,  but 
that  he  was  feifed  thereof  tic.  this  cafe  is  within  the  privilege 
of  this  Court,  for  if  C.  prevail  the  king  lofeth  his  rent*  4  Inft, 
118,  119.  cap.  13, 

1 6.  The  king  makes  a  leafe  to  A.  of  black  acre  for  years  r/- 
ftrving  a  rent9  and  A.  is  poffeffed  of  a  term  for  years  in  white 
acre  y  the  king  may  dijlrain  in  white  acre  for  his  rent,  yet  A.  hath 
no  privilege  for  white  acre9  to  bring  it  within  the  jurisdiction 
of  this  Court.  4  Inft.  119.  cap,  13. 

17.  Upon  a  crofs  bill  againjl  a  parfon  to  difcover  what  fort  of 
tythes  in  particular  be  claims  to  be  due  to  him ;  for  that  the 
parfon  in  his  bill  one  while  demanded  one  manner  of  ty thing, 
and  ariother  while  another,  the  Court  held  that  in  jucb  a 

j"  69  ]  crofs  bill  the  plaintiffs  need  not  entitle  themfelves  to  the  jurifdiclion 
of  the  Court ,  becaufe  the  crofs  bill  is  grounded  on  another  bill 
here  in  Court.  Hard.  160.  Trin.  1659*  pi*  2#  m  *he  Exche* 
quer.     Doble  v.  Portman. 

18.  If  a  man  be  fued  here  in  the  office  of  pleas,  he  may  have 
an  Englijb  bill  to  be  relieved  againjl  the  plaintiff  without  Jetting 
firth  matter  of  jurifdiclion.   Hard.  160.  Trin.  1 659.  pi.  1.  hV 
Scacc.  Doble  v.  Portman. 

19.  Whatever  belongs  to  the  jurifdiclion  of  the  JXutcby-Court 
may  well  be  determined  in  the  Court  of  Exchequer,  not* 
withftanding  that  the  Dutchy- Court  is  in  being;  per  Cur. 
Hard.  171.  Trin.  12  Car.  2.  in  Scacc,  Fleetwood  y.  Pool. 

20.  i/.  was  outlawed  at  the  fuit  of  B.  and  lands  in  bis  poffef 
fion  were  extended  9C.  a  third  per/on,  claimed  a  title  to  thofe  lands, 
and  brought  an  atlion  of  trefpals  and  ejeclment  for  them,  and 
pleaded  to  the  inquifition ;  it  was  ordered  that  the  plea  to  the 
iiKjuiiition  ihould  be  tried  firft,  and  that  the  eje&raent  flbould 

*  be 


be  "brought  in  this  Court,  becaufe  the  ting's  revenue  was  concerned. 
Hard,  176*  pi,  2.  Hill,  12  &  13  Car.  2.  Hammond's  Cafe. 

21.  Upon  an  ejeclment  brought  in  C.  B.  by  the  defendant 
here,  the  plaintiff  moved  that  the  adion  might  be  laid  here, 
becaufe  his  title  was  under  an  extent  out  of  this  Court,  for  debts 
in  aid*  The  Court  ordered  the  parties  to  profecute  their  fuit  » 
here,  becaufe  this  could  not  appear  but  upon  examination  of 
the  whole  matter.  Hard.  193.  pi.  2.  Trin.  13  Car.  2.  in 
$cacc.  Banks  v.  Bennet  &  al. 

22.  The  commijfioners  of  excife  fined  the  plaintiff,  being  a 
brewer,  according  to  the  new  aft  in  20 1,  for  not  paying  the  duty 
if  excife ;  and  upon  a  return  made  that  be  bad  no  goods,  whereof 
ft  diftrefs  could  be  taken  they  imprifoned  him\  whereupon  be 
brought  an  aftion  of  falfe  imprifonment  in  the  Court  of  B,  R. 
and  the  defendants  prayed  the  aft  ion  might  be  laid  here,  be- 
caufe the  caufe  concerns  the  king's  revenue,  Sed  non  allo- 
catur per  Curiam,  becaufe  this  fine  dees  not  immediately  concern 
the  revenue  of  excife,  but  is  a  penalty  impofed  for  an  offence 
committed  in  it ;  and  it  belongs  no  more  to  this  Court  than 
other  like  cafes  arifing  from  fines  and  imprifonments ;  other- 
wife,  if  it  had  immediately  concerned  the  king's  revenue.  ' 
Hard,  193.  pi.  1.  Trin.  13  Car.  2.  in  Scacc.  Bilhop  v. 
Warner. 

23.  Court  of  Exchequer  is  a  private  Courjt ;  its  proper  jurif-  pj.c.i©a. 
diclion  concerns  only  the  king*s  revenue  and  the  king's  officer  *•  perSamUn, 
Per  North.  K.  Vern.  R.  221.  Hill.  1683.  E.  of  Newburghv.  <*•  *• 

Wren.  Morgan. 

24.  No  errors  in  fad  are  examinable  in  the  Exchequer 
Chamber.    Per  Holt  Ch.  J.  Show.  171.  Trin.  2  W.  &  M. 

(Q^  2.)   Difputes  between  the  Courts  of  Exche* 

quer  and  other  Courts. 

I.  JURISDICTION  of  the  Exchequer  rejected  for  that  one 
J  of  the  defendants  had  no.  privilege  there.     C^y's  Rept  96. 
cites  20  Eliz.  Eaft  v.  Bittenfon. 

2.  The  plaintiff  fue4  in  chancery,  to  be  relieved  for  4 
leafe  of  1000  years  of  certain  lands,  and  depending  the  fuit 
in  chancery,  the  defendant,  by  quo  minus  out  of  the  Exchequer, 
being  tenant  of  the  other  lands  to  the  queen,  brought  an  ejecl- 
ment  again  ft  the  under-tenants  of  the  plaintiff;  therefore  ar> 
injunclion  to  ftay  the  fuit  of  quo  minus,  if  caufe  be  not  (hewed,  [  570  1 
Carey's  Rep.  161.  cites  21  Eliz.  Jones  v.  Whitney. 

3.  No  Exchequer  man  has  privilege  againft  a.  fubpaena.  9.  p.  Totfa* 
Toth.  216.  cites  3  Car.Tuke  v.  Clerk.  *l*yt0* 

*  a8  Eliz. 

Cutts*.  Peter*. 

4.  An  officer  of  the  Cufiom  Houfe  being  ferved  with  afubpctna  An  injunc- 
fo  anfwer  a  bill,  he  refufed  and  procured  an  injunclion  out  of  the  $££?!* 
Exchequer  to  ftay  the  fuit  $  but  it  was  ordf  re*  that  the  plain.  1  £,  aif£ 

U  u  4  tiff 
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lowed  Md  tiff  fhould  and  might  proceed  in  the  fuit,  not  with  ftandmg 

which'pro-  *"cn  injURft»on»  a"d  the  party  was  committed  for  fervingthe 

cured  it,  fame,  the  Court  taking  it  to  he  a  great  derogation  to  their 

fent  for  by  authority.    N.  Ch.  R.*  19.  8  Car.  in  Cafe  of  Vendall  &  al.  v. 

vam,  be-  Harvey,   cites  it  as  an  order  read  by  '  order  of  the  £ourt  as 

caufe  her  made  by  Lord  C.  Ellefmere. 

majeily's 

revenue  wai  not  in  queftipn  here.    Toth.  217.  cites  Hartopp  v.  Hartopp  in  *$94» 

5.  A  caufe  bad  been  heard  in  the  Exchequer  where  2  f  vera/ 
trials  had  been  directed,  viz..  Will  or  no  will,  and  a  verdi£f 
was  for  the  plaintiff  in  both  ;  and  yet  the  chief  baron  difmifjtd 
the  bill  there  but  without  prejudice  in  law  or  equity.  It  was  argued 
that  thofe  words  (without  prejudice  in  law  or  equity)  mult  be 
underftood  not  to  hinder  the  plaintiff  from  feeking  relief  in 
any  other  Court  of  law  or  equity.  And  the  Court  conceived 
accordingly  and  ordered  that  plaintiff  who  had  brought  an 
original  bill  in  cbancry  for  the  fame  matters,  and  to  examine 
witnefTes  in  order  thereto  in  pcrpetuam  rei  memoriatn,  might 
examine  any  witnejfes  not  examined  m  the  Exchequer,  and  as  tot 
matters  examined  unto  there,  he  might  examine  the  fame  wit- 
neffes  de  bene  effe,  and  how  far  thofe  de  bene  effe  fhould  be  ufed 
the  Court  would  confider.  Chan.  Cafes  155.  Hill.  21  &  22 
Car.  2.  Anon, 

6,  A  bill  was  exhibited  in  chancery ,  couctrnlng  titles  and  bounds 
of  a  parijh,  which  proceeded  to  anfwer  and  replication*     Then) 
he   exhibited  another  bill  in  the  Exchequer,  and  there  witnejfes 
were  examined  and  now  proceeds  again  in  chancery*  and  repliesm 
The  defendant  pleaded  the  proceedings  and  examination  in  the 
Exchequer,  and  ruled  good   as  to  examination   of  the  fame 
matters,  which,  being  examined  to  there,  were  not  examined 
in  chancery.  Chan.  Cafes  233,  Trin.  26  Car.  2*    The  King 
v.  Brownlovv. 
And  Lord         7-  Mortgagor  exhibits  a  bill  to  redeem  in  the  Exchequer ;  the 
Keeper        defendant  there  (hall  be  at  liberty  to  exhibit  a  bill  i$ for echfe 
thaftherc1  '  '"  chancer y\  and  the  pendency  of  a  former  fuit  is  no  plea,  though 
arefeveral     it  was   infilled   that  this  was  only  in  nature  of  a  crofs  bill  to 
prccedfnt*    that  in  the  Exchequer,  which  the  now  plaintiff  might  have 
riomfrom     ex^ibited  there,  and  then  one  account  of  the  profits  would 
chancery      have  ferved  all,  and  it  was  vexatious  in  theplaintiff  to  bring 
tothe  Ex-    the  fame  matter  in  iffue  in  another  Court  at  the  fame  time; 
whereit       anv*  ^  *'le  deputy  Remembrancer  in  the  Exchequer  fhould^ 
has  not  kept  take  the  account  one  way,  and  .a  mafter  here  fhould  take  it 
within  Us     another,  it  would  breed  confufion,  and  if  this  Court  fhould 

bounds  b  *ie  °^an  °P'ni°n»  tnat  there  ought  to  be  no  redemption,  ancj 
that  the  tne  Exchequer  fhould  decree  a  redemption,  the  jurifdidttons 
iunididions  would  clafh ;  and  therefore,  to  avoid  thefe  inconveniences, 
have  by  that  priority  of  fuit  ought  to  give  jurifdiction  to  the  Exchequer. 

rneansclalh-  V        j  i  j      i         1  1  ■  •     •  l  l         •  V      'C 

ed.    ibid.    -Lord-keeper  declared  his  opinion  fo  be,  that  m  any  cate  it 

2«i.inS.C.  the  mortgagor  exhibited  a  bill  to  redeem  in  the  Exchequer. 

that  the  defendant  there  fhould  be  at  liberty  to  exhibit  a  bill 

to  foreclofe  in  this  Court ;  and  over-ruled  the  plea^  and  or- 

'  '  '      dered 
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dered  the  defendant  to  pay  cofts.     Vern.  220.  pi.  219.  Hill, 
I683.  Earl  of  Newburg  v.  Wren. 

8.  JfJJignees  under  a  commijjion  of  bankruptcy  bring  a  bill  for  an 
account  againft  fome  per/on  s  who  had  Jet  fed  the  bankrupt*  t  efiate 
by  virtue  of  3  extents,  one  for  the  king,  and  the  other  two  were 

extents  in  aid;  bill  difmiffed,  the  matter  being  properly  cog-  [   57  J   ] 
nifable  in  the  Court  of  Exchequer,  which  is  the  king's  Court 
of  revenue.     2  Vern.  426.  pi.  387.  Pafch.  1701.  Brown  and 
Sandys  v.  Trant  and  Bridges  &  al. 

9.  Court  of  Chancery  will  not  examine  the  quantum  of  the 
king's  debt j  nor  hew  far  extents  fued  out  are  neceffary,     2  V  ern. 
426.  pi.  387.  Pafch.  1701.  on  Cafe  of  Brown  and  Sandys  v, . 
Trant  and  Bridges  &  al.   . 

(Qi.  3)     Pleadings  of  Privilege  of  the  Court  of 

Exchequer. 

I»  A  Suit  in  chancery  was  againft  feveral  defendants,  one  of 
***■  the  defendants  died,  the  furvivors  pleaded  the  privilege  of 
the  Exchequer.  But  becaufe  the  fuit  was  joint  at  firfl  againft 
the  deceafed  and  others,  and  any  thing  appearing  he  had  na 
privilege  in  the  Exchequer,  fo  that  the  Court  of  Chancery 
being  lawfully  poffefled  of  the  plea,  his  death  ought  not  to 
give  any  more  privilege  to  the  other  defendants  to  draw  the 
caufe  from  this  Court  than  they  mould  have  had  at  the  be- 
ginniruj,  or  while  he  lived;  and  therefore  his  lordfhip  did  ad- 
judge the  defendant's  bill  in  this  Court*  1  Cham  R.  69,  70, 
9  Car.  \.  Lake  v.  Philips. 

■ 

For  more  of  the  Court  of  Exchequer,  See  Crompt.  Jurif- 
di&ions  of  Courts,  105.  to  112.— 4  Inft.  103.  to  1J7. 
Cap.  11.  Prynn's   Animadverfions  on  4  Inft.  52, 

to  59. 


(R)     Courts.     Dutchy. 


rnon  practice  in  his  time.]  but  s.  p. 

docs  not  appear. 

[2.  But  etherwife  it  is  for  lands  held  of  the  dutchy  lying  out  of  Hob.  77. 
the  county-palatine.     Mich.  13   lac.  B.  //o/rVCafe,  per  War-  g.  101. 
burton*    to   be  common    practice;  for  the  jurisdiction  is  H^s'c^ 
local,  but  s.  p. 

doei  not  appear. 

[5.  if 
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Hob.  77.         *[  j.  If  a  man  enters  into  an  obligation  concerning  lands,  lying  in 

8wcn*v.  the  county-palatine,  and  be  is  fued  upon  this  at  common  law*   he> 

Holt  s.  c.  cannot.fue  in  equity  in  the  Dutchy-Court,  to  be  relieved  againft 

&s.  P.  a  this  bond,  for  the  jurifdi&ion  being  local,  it  cannot  be  extended 

^award-  t0  tbts  «U*ter*l  matter,     Mich.  13  Jac.  B.  Holt's  Cafe,  per 

cd  fceeaufc  Curiam.] 

the  Dutchy 

Court  has  no  jurifdi&on  in  refpe&  of  the  perfon,  as  beoaufe  the  perfons.  who  arc  fuitors,  dwell 
within  the  county  palatine  of  Lancaiter,  nor  upon  the  land  of  the  fubjc&any  where,  but  upon 
the  king's  own  lands  and  hi*  own  revenue,  and  perhaps  for  bonds  and  aftiirances  given  for  hU 
revenue  of  the  dutchy ;  whereupon  the  plaintiff,  finding  the  opinion  of  the  Court,  faid  he  would 
furceafe  his  futt  there  without  writ,  apd  fo  the  Court  compounded  the  caufc.— S.  C  citeo} 
a  Lev.  84. 

[  57 2   ]      4.  In  regard  of  the  land  of  the  dutch  v  of  Lancaster,  the 
king  is  but  as  a  common  perfon.    2  Roll.  390.  Rege  Inconfulto 
(C)  pi.  4.  cites  1 1  H.  4.  85.  b. 
Chancery  $•  The  defendants  inform,  that  the  bill  is  exhibited  for 

may  hold  certain  lands,  parcel  of  the  dutchy  of  Lancafler,  and  therefore 
Undswith.  or<kred,  that  for  fo  much  it  fliall  be  difmiffed.  Cary's  Rep. 
in  the         139*  cites  22  Eliz.  Price  v*  Lloyd,  Owen  and  Read* 

dutchy ; 

per  Lord  Chancellor.  Chan.  Cafes  27s.  Hill.  27  &  98  Car.  a.  Brown  v.  Vernmden.'  ■■  Hard* 
171.  Trin.  12  Car.  2.  Fleetwood  v.  Pool,  it  was  held  by  the  Com  tin  the  Exchequer,  that  what* 
ever  belongs  to  the  jurisdiction  of  the  dutchy  may  well  be  determined  in  the  Exchequer. 

6»  The  Dutchy  Court  lias  no  jurifdify'on  in  refped  of  the 
pcrfon,  as  becaufe  the  perfons  fuitors  dwell  within  the  county 
palatine.  Hob.  77.  pi.  101.  Owen  v.  Holt. 
S.  C.&S.P.  j%  fa  ft  has  no  jurifdi&ion  upon  the  lands  eftbefubjec?  any 
citc^  Vent.  w/jere9  but  onjy  Up0n  the  king's  own  lands,  and  his  own  re- 
venue, and  perhaps  on  bonds  and  aflurances  given  for  his 
revenue  of  the  dutchy.  Hob.  77,  78.  Owen  v.  Holt* 

8.  Suit  in  the  Dutchy  Court  brought  by  the  mailer  of  the 
hofpital  of  Wigfton,  to  avoid  a  leafe  made  for  99  yearns,  the 
plaintiff  Jugge/led  for  a  prohibition  that  the  kind?  leafed  were  not 
parcel  of,  nor  within  the  dutchy ;  but  the  Dutchy  Court  pretended 
a  jurifiiclion,  by  virtue  of  a  patent  confirmed  by  the  Statute  14 
£//%.  the  words  of  which  patent  were,  That  the  Dutchy  Court 
might  mate  Ordinances  for  the  Hofpital,  quo  modofe  gererent, 
converfabuntur  (J  eligerentur,  and  the  flatute  relates  to  this 
patent ;  but  the  Court  held,  that  this  does  not  give  them  power 
to  hold  plea  of  their  poffefftons,  but  only  to  make  ordinances  for 
the  government  of  the  hofpital,  and  not  to  determine  the 
right  of  their  pofleffions  ;  and*  prohibition  "was  granted  fev 
tot.  Cur.  RolU  Rep.  42.  Trin.  12  Jac.  B.  R*  Sir  ThQmas 
Beaumont  v.  Hofpital  de  Wigftone. 
Toth.  145.  9-  Dutchy  lands  granted  from  the  crown  may  be  debated  and 
cites  Mich,  held  plea  or  in  chancery,  and  chancery  granted  injunction  to 

fn*theCar"    ^ay  Proceedmg8  *n  tbe  Dutchy  Court.    Chan.  Rep.  55% 
words  fol-   7  Car.  i.  Levington  v.  Wotton. 

lowing, 

(jit.)  Dutchy  Court ;  where  lands  are  granted  of  the  crown  in  fee  farm,  refirvinf  rent*  they  are 
pleadable  and  determinable  in  this  Court.  Haifa  v.  Daniel.       ■  ■  ■  And  cites  Levingfton^Wife, 

abttt 
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•bout  S  Car.— —And  Hampden  v.  Ferreri,  in  14  Car. —A  decree  in  cbancery  after  * 

decree  in  the  dutehy,  becaufe  it  was  ordered  they  had  no  jurifdi&on,  the  tat&  being  outoftke 
Uuuhy,  but  kcUof  UJL  Greenwich.    Toth.  i|a.  citea  8  Car.  Ta»nt>of  fiarwick  v.  Cajlar. 

10.  Court  of  Chancery  not  to  be  flayed  by  an  injunffion 
out  of  the  dutehy.  Toth.  182.  cites  1633.  Barnard  v. 
Langley. 

?    1  u  The  queftion  was,  whether  Dutehy  Court  of  WefU  Vent  155*' 
minder  fliall  bold  plea  by  Englf/b  bill  of  lands  of  a  county  j^gj^ 
palatine  i  Hale  and  Twifden  held  it  inconvenient  to  examine  denied, 
their  power  after  fo  long  continuance  and  pra&ice,  and  fo,  — -  a  Keb. 
and   partly  by  admiffion  of  the  parties,  a  pr&hibition  was  f*^*j^7< 
denied.    2  Lev.  24*  Mich.  23  Car.  2.  B.  R,  Fiflier  v.  prohibition 

Patten,  denied,  par 

12.  An  appeal  by   aft  of  parliament  lies  to  the  Dutehy  **•  °** 
Court  from  the  Court  of  equity  at  Lancafter.    Vera.  443.  a 
Nota  at  the  end  of  pi.  417.  Hill.  1686. 

13.  A  prohibition  was  prayed  to  the  Chancellor  of  the  dutehy 
of  Lancafter,  to  ftay  proceedings  in  a  fuit  before  him  in  the 
chancery  there,  being  a  fcire  facias  to  repeal  letters  patents  granted 

under  the  dutehy  feat  and  it  was  fuggefted,  that  the  chancery  [  573  3 
there  was  only  a  Court  of  equity,  and  that  they  bad  not  any 
common  law  proceedings  in  it,  as  in  the  cafe  ot  the  petty  bag, 
and  that  the  fci.  fa.  ought  to  have  been  returnable  before  the 
juftices  of  Lancafter,  neither  could  the  chancellor  there 
fend  a  record  to  be  tried  at  law ;  but  after  feveral  arguments 
the  Court  denied  the  prohibition,  feveral  in/lances  being  given  of 
common  law  proceedings  in  that  Court,  and  the  charter  &c. 
creating  fuch  power  to  that  Court,  as  was  exercifed  at  Chefter, 
and  there  precedents  of  fcire  facias* were  (hewn  in  point. 
The  charter  doth  not  tie  up  the  jurifdi&ion  to  be  either  before 
the  juftices  or  the  chancellor  &c.  Hill.  1 1  Ann.  &c.  and 
Trin.  12  Ann.  B.  R.  the  Queen  verfus  Bailiffs  and  Burgefles 
of  Liverpool. 

14.  Bill  was  brought  in  the  Dutehy  Court  for  lands.  The 
defendant  demurred,  becaufe  the  plaintiff  did  not  aver  that  the 
lands  were  within  the  dutehy,  which  is  a  circumfcribed  jurif- 
diftion,  and  the  demurreF  held  good.  9  Mod.  95.  Pafch,  10 
Geo,  Lord  Coningfby's  Cafe. 

For  more  of  the  Dutehy  Court  of  Lancafter  at  Weftminfter, 
See  Crompt.  JurifdiOion  of  Courts,  134,  to  137.  and  4 
Jnft.  204,  to  2il,  cap,  36. 


(S)  County 
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(S)     County  Palatine. 
*Z-M^    To  what  Place  the  Jurifdiciion  fhall  extend. 

Durham. 

*<£?'  nfs   f1''  nrHE  jurifdi&ion  of  the  Bilhop  of  Durham  extends  t0 
S^KiiigV  all  placet  between  Tyne  and  Tefe.  My  Reports,  14  Jac. 

the  Biihop    the  Biihoprick  of  Durham.] 

td  Durham, 

S.  C.  &  S.  P.  and  Doderidge  J.  faid,  that  this  appears  by  the  Statute  of  Prerogative*— 3  Bulft* 

156.  Mich.  13  Jac.  S.  C.  &  S.  P.  by  Coke  Cli.  J. 

Ro11' ?CIfi        f2,  The  jurifdic"tion  extends  as  well  to  the  manors  of  other 
t°c.&s.  p!  *****  as  t0  *k*  demijnes  of  the  b/J?*op.     My  Reports,  14  Jac] 

—3  Bulli. 

>5^*  157'  S.  C.  the  Court  were  clear  of  opinion,  that  the  jurifdi&on  of  the  bifhep  extended 

tjuooghout  the  whole  county,  and  judgment  for  the  biihop. 

'3.  In  this  county  palatine  there  is  a  Court  of  Chancery 
which  is  a  mixed  Court  both  of  law  and  equity  y  as  the  chancery 
at  Weftminfter;  herein  it  differed  from  the  reft,  that  if  an 
erroneous  judgment  be  given  either  in  the  chancery  upon  a 
judgment  there  according  to  the  common  law,  or  before  the 
juftices  of  the  bifhop,  a  writ  of  error  fhall  be  brought  before  the 
bijhop  bimfelf  and  if  he  gives  an  erroneous  judgment  thereupon, 
a  writ  of  error  Jhall  be  fued  returnable  in  the  King's  Bench* 
4lnft;38. 

4*  7%e  Court  of  the  county  palatine  is  an  original  Ccurtf 
and  reckoned  in  the  number  of  fuperior  Cturts ;  Arg.  Saund.  74. 
Pafch.  19  Car.  2.  in  Cafe  of  Peacock  v.  Bell, 

5.  A  fuperfedeas  was  granted  to  an  habeas  corpus,  which 
lifted  t*  remove  a  caufe  out  of  the  city  of  Chefler,  which  is  a  par- 
f  $74  ]  ticular  jurifdiciion  within  the  county  palatine  of  Lancafler.  The 
parties  were  here  at  ifltie,  and  it  appeared  that  neither  of  the 
parties  lived  within  the  jurifdiBim  of  the  Court.  If  in  a  real 
aclion  above  the  lands  appear  to  lie  within  a  county  palatine, 
that  will  be  ill ;  but  if  the  action  be  tranfitory  the  Courts  above 
muft  be  oufled  by  plea.  There  ought  to  be  no  habeas  corpus  but 
upon  an  affidavit  that  the  parties  live  out  of the  jurifdiciion ,  but 
in  tegara  of  former  precedents  a  fuperfedeas  was  granted,  tbejuit 
having  been  well  begun  in  the  inferior  Court.  Mich*  1 1  Ann* 
Bf  R.  Page  v.  Leech. 


co«rt*pa-  (S.  2)    County  Palatine.    Antiquity  and  Power, 

latinatc  are 

Cheficr.    '     I.  /^OUNTIES  Palatine  were  derived  from  the  crown  by 

•diy,  Dur-        V^i  grant,  as  it  feems  ;  for  in  fome  cafe  writ  of  the  king 

d^b'wiL  runs  *^ire^  as  where  a  man  vouches  here,  and  prays  that  tha 

liam  the    *  youefcee  may  be  fummoned  in  the  county  palatine,  procefs 

Jhall 
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Jball  iffue  U  the  lord  of  the  franchife  to  fummon  him.     Br.  Faux  Conqueror. 
Recovery,  pi.  15.  cites  36  H.  6.  32.  Sj&^S. 

ed  by  ad  of 
parliament  in  Edward  the  fld's  time.  Thefe  were  fuperior  Courts  within  their  jurifdi&on,  in  as 
lample  a  manner  as  a  Court  of  Weilmisulcr,  and  the  lung's  ordinary  writs  do  not  run  there.  Gilb* 
HULofC.  B.  153,  154. 

2.  Counties  palatine  were  certain  parcels  of  the  kingdom  af- 
figned  to  fome  particular  ferfons  and  their  fuccejjbrs>' wtth  royal 
power  therein  to  execute  all  laws  eJlabUJbed%  in  nature  of  a  pro- 
vince holden  of  the  imperial  crown ;  and  therefore  the  king's 
writ  pafled  not  within  this  precinct  no  more  than  in  the 
marches.  Thefe  were  occajioned  from  the  courage  of  the  in* 
.habitants,  that  ftoutly  defended  their  liberties  againft  the 
ufurping  power  of  thofe  greater  kings,  that  endeavoured  to 
have  the  dominion  over  the  whole  heptarchy,  and  not  being 
cafily  overcome  were  admitted  into  compofition  of  tributaries; 
and  therefore  are  found  very  ancient ,  for  Alfred  put  one  of  his 
judges  to  death  for  paffing  upon  a  malefactor  for  an  offence 
done  in  a  place  where  the  king's  writ  pafled  not ;  and  the  fame, 
author  reciting  another  example  of  his  juftice  againft  another 
of  his  judges  tor  putting  one  to  death  without  precedent, 
renders  the  king's  reafon,  for  that  the  king  and  his  commif- 
fioners  ought  to  determine  fuch  cafes,  excepting  thofe  lords 
in  whofe  precinct  the  king's  writ  pafles  not*  Bacon  of 
Government,  73.  cap,  29. 

3.  Every  earl  palatine  created  by  the  King  of  England,  is  •  n,;^  $^ 
lord  of  an  intire -county  ^  and  has  therein  jura  regalia9  which  jura  a.  fey*  that 
regalia  confift'i  of  2  principal  points*  viz.   in  royal  jurifdiclionr  £"■.  *J2ua 
and  in  royal  feigniory  \  by  reafon  of  his  royal  jurifdi&iori,  he  oftreiibin* 
has  all  the  high  Courts  and  officers  of  juftice  which  the  kins  as  were 
has;  andby  reafon  of  his  royal  feigniory,  he  has  all  the  royal  {^*w^ 
fervices  and  royal  *  efcheats  which  the  king  has  ;  and  there-  the  County 
fore  this  county  is  merely  disjoined  and  fevered  from  the  Palatine 
crown,  as  is  faid  in  the  Cafe  of  the  Dutchy,  PL  C.  215.  b.  ™g*^ 
So  that  no  writ  of  the  king  runs  thither,  unlefs  a  writ  of  newtrea- 
error,  which  being  the  dernier  refort  and  appeal  is  alone  ex-  fonrmafc 
cepted  out  of  all  their  charters,  and  cites  i^Eliz.  D.  321.  and  ^Jjf,^ 
345.    and  34  H.   6.  42.    Dav.    Rep.  62.    a.  Trin.  9  Jac.  fince,aia»i 
in  the  Exchequer,  in  the  County  Palatine  of  Wexford's  Cafe,  cites  it 

4.  It  is  informed  that  the  parties  dwell  in  the  County  ^lu- D-  - 
Palatine  of  Lancafter,  and  the  matter  of  the  bill  is  for  a  fup-  ^  SJSgJ 
pofed  trefpafs  in  entering  upon  the  defendant's  lands,  and  con-  ^      *  ^* 

fuming  hisgrafs  and  bay  upon  the  fame,  which  this  Court  doth 
not  ufe  to  hold  plea  of,  therefore  ordered,  if  it  be  true,  then 
thecaufe  is  difmifled,  and  the  plaintiff  to  take,  his  remedy  in 
the  County  Palatine  of  Lancafter.  Cary  's  Rep.  80.  cites  19 
kliz.  Hamethefon  v.  Tounftall,  Covell,  Ridgmaden  and 
Baldwin.  . 

5*  County  Palatine  of  Lancafter  was  creeled  in  full  parlia- 
ment in  50  E#  3.  and  was  granted  to  his  fon  John  for  his  life; 

and 


e*  • 
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jura  regalia  annexed  to  it.    Per  Treby  Ch.  J.  2  Lutw.  1235*. 
cites  4  Inft.  204. 

6.  Their  power  was  king-like,  becaufe  they  might  pardon 
treafons,  felonies,  murders  and  outlawries  on  themy  they  might 
have  made  juftices  in  eyre  of  affife,  gaol  delivery,  and  of  the 
peace ;  all  indictments  and  proceffes  for  treafon  and  felony 
were  in  their  names,  but  thefe  royalties  were  abridged  by 
27  H.  8.  24.  Per  Treby  Ch.  J.  2  Lutw.  1235.  c*tcs 
4  Inft.  204. 

7.  Before  the  Statute  27  H.  8.  24.  the  Bijbop  of  Durham 
^vas  as  a  king  and  might  pardon  all  matters,  and  had  jura 
regalia,  but  that  ftatute  took  away  part  of  it.  Arg.  1  Bulft, 
160.  Trin*  9  Jac.  in  Cafe  of  Heme  v.  Lilburn. 

ft.  Treafons,  felonies  and  murders  were  pardoned  by  the 
bijbop,  he  hath  his  judges,  and  they  have  their  fees  from  him, 
and  in  writs  of  trefpafs  the  writ  is  of  trefpafs  done  contra  pacern 
epifippi,  all  this  was  fo.  before  the  27  H.  8*  24.  Arg.  1  Bulft. 
t6o^  in  Cafe  of  Heme  v#  Lilburn. 

9)  A  certiorari  to  remove  a  record  from  Durham  was  denied 
by  B.  R.  and  faid  they  had  denied  this  before,  and  though  they 
had  power  to  do  it,  yet  they  would  not  in  fuch  a  cafe  ou  ft 
them  of  their  jurifaidtion.  Per  Coke  Ch.  J.  2  Bulft.  158. 
Mich.  1 1  Jac.  Anon. 

10.  County  Palatine  holds  tarn  liber e  per  gladium  prout  rex 
coronamy    and    fo  the  Bifhop  of  Chefter  doth  his  County 
Palatine.    2  Bulft.  227.  Pafch.  12  Jac.  Bowes  v.  The  Bifhop 
of  Durham. 
)Bulft.i 56.      11,  A  County  Palatine  has  jura  regalia  and  therefore  may 
ufs  <?     prefcribe  to  have  bona  &  catalla felonum;  per  Goke  Ch.  J.  and 
A  si  P.        Doderidge;  and  fo  of  bona  felonum  defe,  per  Coke/   Roll, 
andjudg-     Rep.  399.  pi.  26.  Trin.  14  Jac.  B.  R.     The  King  v.  The; 
STbi&p.  BUW  of  Durham. 

So 

he  {hall  have  the  good*  offich  as /and  mute,  and  the  bifhop  (hall  have  thefe  ami  good*  of   • 
felons  and  traytors,  as  incident*  to  a  County  Palatine,  and  not  he  queftioned  for  it  in  a  quo 
warranto  to  Ihcw  hit  privilege*    %  Bulft*  1*6,  827.  Pafch*  i»  Jac  Boet  v.  the  Bifhop  of 
Durham. 

12.  The  County  Palatine  of  Durham  is  not  of  late  Hand- 
ing like  that  of  Lancafter,  but  is  immemorial,  and  a  cuftom 
there  is  of  great  authority;  per  Curiam  Mod.  173.  Mich.  25 
Car.  2.  C.  B.  Anon. 

13.  The  fiile -of  the  juftices  in  Durham  is  always  juftices 
itinerant,  and  there  is  no  great  feffions  at  all  in  the  County 
Palatine,  and  therefore  thea&  of  5  Eiiz.  cap.  25.  which  gives 
thi  tales  de  circumftantibus  in  Wales,  and  the  Counties  Palatine 
muft  be  underftood  of  fuch  Courts  in  the  Counties  Palatine 
as  anfwer  to  the  grand  feffions  in  Wales.  12  Mod.  181,  Hill. 
9,  W.  3.  Lamb  v.  Jennifon. 
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(S*  3)      Its   Jurifdi&ion   as  to  Pcrfon  and 

Things. 

I.  jN  maintainance  it  agreed  per  Hank,  and  Norton,  that 
**  a  County  Palatine  may  hold  plea  of  maintenance*  not- 
withftanding  that  they  had  ancient  jurifdi£tion»  and  aftion 
of  maintenance  is  given  by  ftatute  after- time  of  memory* 
Contra  of  vill  which  had  conufance  of  pleas  before  the  a&ion 
given  by  ftatute,  qusere  the  diverfity.  Br,  Cinque  Ports,  pi.  5. 
cites  14  H.  4.  20. 

2.  Recovery  here  of  land  in  the  County  Palatini  is  not 
void  but  error*  Quaere.  Br.  Faux.  Recov.  p).  15.  cites  36 
H.  6.  32.  * 

•  3.  The  Bijhop  of  Durham  by  ancient  charter  before  the  Sec  D.  alt. 
time  of  E.  3.  has  the  forfeitures  for  treafon*  and  all  felonies  of  b*  **9*  »• 
bis  tenants  between  the  rivers  Tine  andTefe  in  Northumberland,  ptfj^'n  C* 
After  Statute  26  H.  8.  cap.  13.  for  Forfeitures  for  Treafons,  Etix. 
A.  makes  a  gift  in  tail  of  land  held  thereof  the  bifhop  to.B.  B^ 
commits  treafon,  and  is  attainted  of  it ;  the  bifhop  fliall  not 
have   it *  for  fuch  forfeiture  of  in  tailed  land  was  not  in  effe* 
when  the  f aid  charter  was  granted*  and  the  f aid  tenant  in  tail  is 
tenant  to  the  donor  and  not  to  the  bijhop*     By  all  the  judges  of 
England.     The  Statute  25  E.  3.  of  treafons,  does  not  take 
away  the  faid  grant  to  the  bifhop ;  it  only  declares  what 
offences  are  treafon.     The  grant  to  the  bijhop  does  not  extend  to 
treafons  enacled  after  the  grants*  nor  to  new  forfeitures  given  to    - 
the  crown  after  the  grant*    Jenk.  237.  pi.  16. 

4.  5  Eliz.  cap.  27.  All  fines  levied  before  the  juflices  of  the 
County  Palatine  of  Durham*  authorized  for  that  purpofe*  of  tene- 
ments within  the  county  which  Jhall  be  read  and  proclaimed  two 
days  in  the  fejfions*  in  prefencejf  the  juflices  ofajfife  at  Durham* 
or  one  of  them  at  the  fame  fejfions  that  the  fame  Jhall  be  ingroffed* 
and  at  two  general  fejfions  next  after*  Jhall  be  of  Hie  force  as 
fines  levied  with  proclamations*  before  the  juflices  of  C.  B.  at 
Wejlminfter. 

5.  Where  it  appeared  by  a  book  heretofore  prefented  to  the 
queen's  highnefs,  under  the  hands  of  Dyer  Ch.  J.  Wefton  J. 
and  Harper  J.  of  C.  B.  and  Carus  J.  or  B.  R.  and  remaining 
(by  force  of  her  majefty's  warrant)  of  record  in  the  Court  of 
Chancery,  touching  the  jurifdiftion  of  the  County  Palatine  ofC9 
that  before  H*  3.  all  pleas  of  lands  and  tenements*  and  all  other 
caufes  and  contracts*  and  matters  rejiding  and  growing  within  the 
faid  County  Palatine  of  C.  are  pleadable,  and  ought  to  £1  pleaded 
and  heard,  and  judicially  determined  within  the  faid  County 
Palatine  ofC.  and  not  elfewbere  out  of  the  faid  County  Palatine; 
and  if  any  be-  heard,  pleaded  or  judicially  determined  out  of 
the  fame  county,  then  the  fame  is  void,  and  coram  non 
judice,  (except  it  be  in  cafe  of  error*  foreign  plea*  or  foreign 
voucher)  and  alfo  that  no  inhabitant  within  the  faid  County 
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•  •  Palatine  by  the  law,  liberties  and  ufages  of  the  fame,  bcl 

called  or  compelled  by  any  writ  or  procefs  to  appear,  or  anfwer 
any  matter  or  caufe  out  of  the  faid  County  Palatine  for  any 
caufes  aforefaid,  (as  by  the  fyid  book  among  other  things 
more  at  large  appears)  and  where  now  of  late  the  plaintanf 
hath  exhibited  a  bill  of  complaint  in  this  honourable  Court, 
for  and  concerning  lands  and  tehements  lying  within  the  faid 
County  Palatine,  and  hath  taken  procefs  againft  the  faid 
defendant  in  that  behalf,  who  has  thereupon  appeared 
and  by  his  counfel  made  requeft  to  this  Court,  that  for  the 
caufes  aforefaid  the  matter  here  exhibited  agpjnft.  him  might 
be  from  henceforth  difmifled;  wherefore  forafmuch  as  W, 
S.  has  made  oath  that  the  faid  lands  do  lie  within  the  faid 
L  577  J  County  Palatine,  and  that  the  faid  defendant'  is  inhabiting 
and  dwelling  within  the  faid  county  ;  therefore  the  faid  caufe 
is  from  henceforth  difmifled,  and  remitted  to  the  charnberlain 
of  C.  and  other  her  majefty's  minifters  there,  according  to 
the  tenor  of  the  fame  book,  Gary's  Rep.  85,  86.  19  Eliz, 
Miles  v.  Brearton. 

6.  Any  dwelling  then  mujt  appear  upon  the  procefs  and  plead 
their  privilege \  by  the  Mafter  of  the  Rolls's  opinion.  Toth. 
I18.  cites  Herehden's  Cafe  in  36  &  37  Eliz. 

7.  If  the  defendants  dwell  out  of 'the  County  Palatine,  he  who 
has  cnufe  to  complain  in  equity  may  alfo  complain  here  in 
the  chancery*  for  in  regard  that  proceedings  in  chancery  do 
hind  the  .perfon  only,  if  the  perfon  be  out  of  the  junfdi&ion 
the  Chamberlain  0/ Chefler  cannot  relieve*  the  party,  and 
therefore  ne  curia  regis  deficeret  in  juftitia  exhibenda,  the  fuit 
fhall  be  in- the  chancery  here,  otherwife  the  fubjeft  may  have 
right  and  no  remedy,  which  would  be  inconvenient,  12 
Rep.  I13.  Hill.  II  Jac.  Earl  of  Derby's  Cafe. 

tf.  Action  of  debt  brought  to  he  tried  in  Durham^  and  the 

tecord  fent  to   the  Chancellor  of  Durham ,  becaufe  the  bijhofs  fee 

ivas  empty,  and  before  the  day  given  by  the  judges,  a  bijhop  was* 

.  ele&edy  and  he  fent  the  record  and '*$t  the  chancellor  m     BrownL 

51.  Trin.  15  Jac.  Perfon  v.  Middleton. 

N.  Ch.  R.        9-  JwrifdnStion  of  the  County  Palatine  is  allowable  between 

37.  14  Car.  parties  dwelling  in  the  fame  county,  and  for  *  lands  there,  and 

1.  Sher-       formatters  local,  but  di  fallowed  where  the  bill  in  chancery* 

Houghton,    was  to  have  account  of  profits  by  a  truflee  of  infant's  lands, 

S.  P.— A»     and  of  monies  received  on  bonds,  and  for  writings  &c.  but 

tZtfaV,    NVithout  cofts'   than-  Cafes  4°-  Hi]1«  H  Car-  *•  Edgworth  v. 

though  they  Davis. 

arc  within 

the  County  Palatine  the  plaintiff  mm  n  Hedge  them  tit  be  done  in  any  pUce  within  England,  and 

defendant  may  not  plead  to  the  jurildi&ion  of  the  Court,  that  they  were  done  within  the  County 

Palatine    lft  Rep.  "4*  cites  D.  ig-.'El.  20a.  and  fays,  it  was  refolved  upon  the  certificate  of  the 

Lord  Dyer  and  other  juftices  in  the  time  of  Queen  Elizabeth. 

It  is  ordered  that  upon  affidavit  made,  that  the  defendants  dwell  within  the  County  Palatine  ef 
Chcftcr,  and  the  caufe  of  the  bill  is  to  fa  relievtd  of  certain  debts  there,  the  caufe  is  therefore  dif- 
mifled into  the  faid  county.  Cary's  Rep.  116.  jCites  at  &  2a  Eliz.  'Heyward  v.  SheringtOiu— 
N.  Ch.  R.  51.  Moor  v.  Lady  Somerfet. Fin.  R.  452.  Gerald  v.  Stanley. 

«  Cary's  Rep  83,  84,  83,  86.  WUloughby  v.  Brercton. 

Where 
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t   - 
Nfticte  She  iefeniant  lived  in  the  County  Palatine,  and  the  lands  lay  there  *lfit  and  a  bill  was 
brought  for  the  fame  in  chancery ,  it  was  for  that  reafoft  difmiHed.    Toth.  144.  cite*  13  &  14 
felix.  Botely  v.  Savil. 

io.  Eyeclment  in  B.  R.  of  land)  in  the  Ceunty  Palatine  of 
Lancaster ;  upon  trial  at  the  affifes  in  Lancafter,  the  judge 
tiufecl  the  poftea  to  be  marked,  and  to  be  moved  in  Court, 
whether  it  lies,  the  defendant  being  in  cuftody;  Et  adjor- 
hatur,     Rayrm  8i.  Mich.  15  Car.  2.  B.  R.  Long  v.  Emott. 

1 1.  It  has  been  the  conftant  practice  time  out  of  mind,  that 
witneffes  dwelling  out  of  the  County  Palatine  have  been  examined  by 
*ommtffton,  iflbing  out  of  the  Court  of  Exchequer  of  Chefter 
\inder  the  king's  feal  of  the  faid  County  Palatine,  and  executed 
"where  the  parties  pleafe,  either  in  England  or  in  foreign  parts, 
for  procuring  theit  examinations^  Fin*  R.  452.  Trin.  32 
Car.  2.  Davis  v.  Davis. 

12.  It  was  pleaded  that  Chefier  is  an  ancient  County  Pala-  dry 't  Rep. 
tine,  time  out  of  mind,  and  had  royal  franchifes  belonging  to  85-    ^li" 
a  County  Palatine,  which  had  always  been  allowed  in  law.  JSJScwnT* 
And  that  all  fuits  concerning  lands,  contrails,  caufes  lying  arifing 

*r  growing  within  the  faid  County  Palatine,  are  determinable 
there,  and  not  elfewhere,  treafon,  error,  foreign  plea,  and 
foreign  voucher  only  excepted*  And  that  the  Court  of  Exche- 
Yjuerthere  hath  been  time  out  of  mind  a  Chancery  Court  for 
the  County  Palatirie,  for  the  hearing  and  determining  all 
matters  and  caufes  of  equity  arifing  in  the  faid  County 
Palatine,  fubjedl  to  art  appeal  of  this  Court,  and  that  the 
ndw  plaintiff  and  defendant  at  the  time  of  exhibiting  the  faid 
bill  in  the  Court  of  Exchequer  in  Chefter,  and  for  feveral  [  $7$  ] 
years  before  and  after,  were,  and  are  inhabitants  in  the  faid 
County  Palatine,  and  that  the  lands  charged  with  the  faid 
150c!.  and  all  the  matters  whereon  the  faid  decree  was 
grounded,  did,  and  do  lie,  and  are  fituate,  vand  did  arife 
within  the  faid  County  Palatine.  And  that  time  out  of  mind 
it  hath  been  the  conftant  praclice  of  the  faid  Court  of  Exche- 
quer, that  witneffes  dwelling  out  of  the  faid  County  Palatine  have 
teen  examined  bj  cemmiffion  iffuing  out  of  the  faid  Court  of  Exche- 
quer under  the  kings  feal  of  the  faid  County  Palatine,  and  exe- 
cuted where  the  parties  pleafe  or  deftre,  either  in  England  or  in 
foreign  parts,  for  procuring  their  examinations ;  and  there* 
fore  demands  the  judgment  of  this  Court,  if  by  the  juftice 
thereof  (he  is  compellable  to  make  anfwer  to  the  faid  bill 
The  Court  allowed  the  plea,  and  difmiffed  the  bill  with  cofls. 
Fin,  R.  45a.  Trin.  32  Car.  2.  Davis  v.  Davis. 

1 3.  No  appeal  lies  in  chancery  from  a  decree  in  the  County  s.  p.  ruled 
Palatine,  but  if  any  appeal  lies  it  muft  be  to  the  king  himfelr.  according- 
Per  North  Keeper.  Vera.  184.  pi.  181.  Trin.  1683.  Jennet  j^lto/by 

V»  BiftlOp.  Lord  K. 

14*  Bill  of  llmds  within  the  County  Palatine  was  brought  J*onh: lhe 
in  chancery,  and  to  entitle  the  Court  of  jurifdi&ion,  fuggefted  penguin 
prior  incumbrances  to  parties  living  out  of  jurifdi&ion,  but  no  ▼.  Tarback. 
proof  was  of  it,  {rot  it  appearing  that  the  proceedings  in  the 
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County  Palatine  were  unjuft.  North  K.  faid,  he  would  retain 
the  caufe  and  confider  ot  it.  Vera.  298.  pi.  292.  Hill.  1684* 
Hall  v.  Dowthwaite. 

15.  Debt  on  a' bond again  ft  the  defendant  as  executor,  and 
in  the  margin  of  the  declaration  the  county  was  written  thus  ; 
Chefter  ff.  and  the  plaintiff  declared  upon  a  bond  made  by  the 
defendant's  teftator,  fealed  and  delivered  apud  T ravin  in  Com. 
prsedill.  &c.  The  defendant  pleaded  plene  adminiftravit,  and 
at  a  trial  the  plaintiff  had  a  verdicl  and  judgment ;  and  now 
it  was  moved  in  arreft  of  judgment,  that  all  the  proceedings 
were  coram  non  judice,  becauie  it  appeared  upon  the  face  of  the 
record,  that  the  bond  was  made  at  a  place  within  the  jurifdiclien 
of  the  County  Palatine  of  Chefter,  fo  that  by  the  plaintiff's 
own  (hewing,  this  Court  has  no  jurifdi&ion  of  this  caufe; 
adjudged  by  the  Court,  that  the  defendant  had  loft  that  advan- 
tage which  he  might  have  if  he  had  not  pleaded  in  chief,  for 
he  ought  to  have  come  in  time  and  pleadedHo  the  jurifdiclien  &c. 
but  now  he  is  foreclefid  to  fay  any  thing  againft  it,  having  ad- 
mitted the  jurifdi&ion  by  pleading  in  chief*  Carth.  11,  12* 
Mich.  3jac.  2.  B.  R.  Jennings  v.- Hankyn. 
Daruv.  j 6.  The  jurifdidion  of  a  County  Palatine  mufl  be  pleaded 

*!*?*•  6  and  demurring  to  the  declaration  is  not  fufficient,  and  where 
S<  c/al?'  a  defendant  pleads  to  the  jurifdi&ion  of  B.  R.  viz.  that  the 
judged  for  caufe  of  adttoti  did  arife  within  the  County  Palatine,  it  muft 
^P^1  be  averred  in  fuch  plea,  that  either  the  defendant  dwells  in  the 
Ch.  j  °cited  County  Palatine,  or  that  he  bath  goods  and  chatties  there  fuffi* 
the  Cafe  of   dent  by  which  he  may  be  attached,  otherwife  the  plea  cannot 

Icnningi  v.  jje  allowed  leaft  there  be  a  failure  ofiuftice.  Carth.  355. 
Htwkuu.     Trhu  7  w  3    j^  R   Dayis  y  Stringcr* 

lj.  County  Palatine  is  a  general  Court  for  all  the  fubjecls  qf 
that  Palatinate*  and  not  merely  for  the  caufes  ariftng  within  the 
Palatine;  for  if  a  debtor  goes  from  the  foreign  into  Palatine, 
his  objections  go  along  with  him  as  much  as  if  he  went  from 
one  kingdom  to  another ;  and  if  it  were  otherwife  a  Palatinate 
jurifdidtion  would  be  a  ihelter  and  Mylum  to  debtors  ;  for  no 
procefs  but  the  fupreme  prerogative  procefs  runs  there;  and 
therefore  it  is  duly  determined,  though  the  caufe  of  action 
[  579  ]  be  out  of  the  Palatinate ;  yet  if  the  party  be  a  fubjedt  of  that 
Palatinate,  as  he  is  by  coming  into  that  dominion,  that  the 
a£tion  there  may  be  brought  againft  him*  Gilb.  Hift.  of  C.  B. 

153- 

(S.  4)     Jurifdi&ion  allowed  or  oufted.    In  what 

Cafes. 

I.  *pHE  ting  Jhall  have  quare  impedit  of  advowfon  in  Dur. 
1    b*m.    Br.  Cinque  Forts,  pi.  ai.  cites  5  E.  2.    Quare 
Impedit  165. 

2.  Affife 
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2.  Afftfe  in  the  county  of  Suffolk ;  the  tenant  pleaded  releafe, 
tearing  date  at  Chefter  ;  and  it  was  faid,  that  at  this  day  it  fhall 
be  tried  by  the  Statute  of  9  £.  3*  Br.  Jurisdiction,  pi.  104* 
cites  8  Aflt.  27. 

3*  And  by  fome,  if  a  man  in  bank  vouches  in  Che/let,  procefs 
fhall  iffiie  Were  to  warn,  him.  Ibid. 

4.  And  in  dower  it  was  pleaded,  that  the  feme  took  dowment  of 
land  in  Durham,  and  the  feme  was  compelled  to  anfwer. 
Ibid. 

5*  On  a foreign  voucher  in  Com.  Chejler  of  three,  whereof  two  3rrVoucher 
were  to  be  Jummoned  in  Com.  Chefter,  and  the  third  in  a  foreign  pi.  4l-"tc» 
county*  all  Jhall  he  fent  into  C*  2?.  and  procefs  made  there  as  ^iai^on 
well  to  Chefter  as  to  the  other  county,  and  when  the  warranty  is  pi.  &  dttj 
determined,  all  fbali }be  remanded  \  quod  nota.  Br.  Cinque  Ports,  S.  C. 
and  County  Palatine,  pi.  2.  cites  49  £•  3.  9. 

6.  Debt,  and  counted  upon  leafe  of  a  benefice  in  Durham  made 
jor  years  in  Middle/ix;  and  the  defendant  demanded  judg- 
ment if  the  Court  would  take  conufance,  hecaufe  the  benefice 
is  in  a  County  Palatine  of  D.  ubi  breve  regis  non  currit,  and 
the  writ  awarded  good,  by  which  the  defendant  pleaded 
levied  by  diftrefs  at  D.  •  Skrene  faid,  all  is  in  tithes,  and  no 
land  in  which  a  man  may  diftrain*  Prift.  And  the  other 
Averred,  that  he  had  land  in  demefne  parcel  of  the  benefice  ;  , 
and  the  others  e  contra.    And*  per  Hill,  Hank,  and  Thirn. 

it  fliall  be  tried  by  the  County  Palatine,  and  remanded  here; 
for  per  Hank,  foreign  plea  in  Durham  (hall  be  tried  here,  and 
remanded,  and  fo  we  command  the  record  to  be  tried  there, 
and  after  to  be  reminded  here;  and  Thirn.  faid,  oftentimes 
we  have  fent  to  Lancafter  to  be  tried  there,  where  a  thing  is 
pleaded  triable  in  the  County  Palatine.  Br.  Jurifdi£tion> 
pi.  25.  cites  11  H.  4.  40. 

7.  Where  an  eftate  is  made,  and  is  general,  as  well  within 
franchife  as  without,  this  fhall  bind  County  Palatine;  per 

1  Hody.  Br.  Cinque  Ports,  pi.  17.  cites  19  H.  6. 1  &  2. 

8.  If  a  man  vouches  foreign  in  Chefter  to  warranty,  or  pleads 
foreign  plea,  the  parol  fhall  be  removed;  contra  of  fokemen, 

who  are  impleaded  by  bill  where  the  franktenement  is  in  the  lord, 
and  this  feems  to  be  copyholders.  Br.'  Cinque  Ports,  pi.  1  . 
cites  34  H.  6.  42. 

9.  If  a  man  befurety  that  A.  Jhall  keep  the  peace,  and  he  breaks 
the  peace,  and  the  other  has  land  in  Durham,  the  king  fhall 
fend  to  the  Bifhop  of  Durham,  or  to  his  Chancellor,  to  make 
execution.  Br.  Cinque  Ports,  pi.  14.  cites  1  E.  4.  10.  by  all 
the  juft  ices* 

10.  Outlawry  in  Durham  or  Chefter  fhall  not  ferve  in  bank; 
contra  by  Littleton  J.  of  outlawry  in  Lamafter,  for  this  is  by 
parliament  in  the  time  of  E.  3.  and  the  others  are  by  prefcription. 
Br. Cinque  Ports,  pi.  15.  cites  12  E.4.  16. 

11.  Recovery  in   bank  of  land  in  Durham,    Lancafter,   or  [   580  ] 
Chefter,  is  void,   contra  of  recovery  here  of  land  in   the 
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!inque  Ports,  where  no  exception  is  thereof  taken  for  laW* 
Ir.  Cinque  Ports**pl,  18.  cites  9  H.  7.  12, 


Ci 

12.  7^«*  /»  iff.  A.  triable  in   County  Palatine  of Lancajier9 
Jhall  be  tried  by  them  of  Lane  after,  and  remanded  hither  \  per   ^ 
'Brudenel  and  Tremaile  J.  for  they  faid  that  this  was  parcel  of 

.  the  crown,  and  exempted  afterwards,   Br,  Cinque  Ports  &c. 
pi,  10.  cites  21  H.  7.  33. 

13.  If  error^e  inGbefttry  and  returned  here,  tue  Jhall  award 
execution;  per  Fineux  Ch.  J.  quod  non  negatur.  Br.  Cinque 
Ports,  pi.  ii,  cites  21  H.  7.35. 

14.  As  to  execution  upon  aftatute  jlatle  in  the  County  Pala- 
tine. Br.  Cinque  Ports,  pi.  20.  cites  F.  N.  B,  132. 

15.  Chancery  will  in  no  wife  retain  afuit  of  lands  which  lie 
in  the  County  Palatine  of  Ckefien  v  Toth.  101.  cites  12  &  13 
Eliz.  fol.  399,  Davenport  v.  Dean, 

16.  The  plaintiff  exhibited  his  bill  as  a  privileged  man  to 
Sir  Francis  Kempey  Pr'othonotary  of  this  Vourt,  for  lands  lying 
in  the  County  Palatine  of  Chefter,  and  for  that  irappeareth 
by  letters  patents  openly  fhewed  in  Court,  under  her 
majefty's  great  feal  of  England,  that  this  Court  by  any  pri- 
vilege fhould  not  hold  plea  of  any  lands  lying  within  the  faid 
County  Palatine,  it  is  therefore  ordered  to  be  di (miffed,  if  . 
the  plaintiff  (hew  not  good  caufe.  Cary's  Rep.  155.  cites  2f 
Eliz.  Lomley  v.  Green  &  al. ' 

17.  It  is  ordered  that  if  the  piaintftFs  do  charge  the  de- 
fendants by  their  bill  for  the  ijfucf  and  profits  of  lands  y  which 
do  lie  in  the  county  of  Lancafter  merelyjby  way  of  account^  then 
the  defendants  fliall  not  be  compelled  to  anfwer ;  if  the; 
defendants  be  charged  in  refpeft  of  their  promife,  then  they  arc 
to  anfwer.  Gary's  Rep.  162,  cites  21  Eliz.  Wingfield  w 
Fleetwood  &  al. 

18.  The  Sheriff  of  Durham  was  fued  before  the  counfel  of 
York  for  an  efcapey  and  becaufe  this  concerned  his  office  of 
fheriff,  and  that  he  was  an  officer  of  the  Bifliop  of  Durham, 
and  fo  the  jurisdiction  of  the  County  Palatine  impeached,  a 
prohibition  was  granted;  and  per  Whitlock  anjl  Bridgmau 
when  fuits  come  into  chancery,  which  concern  the  County 
;Palatine  of  Durham  and  Chefter,  the  lord  chancellor  will 
difmifs  them.  2  Roll.  Rep.  53.  Mich.  16  Jac.  B.  R#  Selby's 
Cafe. 

19.  Mandamus  to  the  Mayor  of  fVigan  in  Lancalhtre,  to  r*- 
Jlore  an  Alderman  of  Wiggan  to  his  place.  The  mayor  returned^ 

that  they  were  a  corporation^  in  Lancajhirey  which  is  a  County 
Palatine^  and  therefore  were  not  compellable  to  anfwer  in 
B.  R.  The  mayor  for  this  return  was  fined  100  marksy  and  it 
was  faid,  that  the  Bifhop  of  Durham  had  been  fined  iooo,  for 
fuch  another  return.  Sid,  92.  pi.  J 4.  Mich,  14  Car.  2.  B.  R, 
Wiggan  Mayor's  Cafe. 

20.  A  fugceftion  for  a  prohibition  to  the  Chancery  of 
Chefter  was,  becaufe  a  bill  was  preferred  -there  before.the 
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Earl  of  Derby,  Lord  Chamberlain  there,  in  which  he  fet 
forth,  that  all  the  inhabitants  of  Chefhire  have  a  privilege  not 
to  be  fued  elfewhete,  and  that  the  defendant  in  the  prohibi- 
tion ^knowing  it,  had  notwithftanding  fuei  him  in  B.  R.  in 
trover  fot  i  cloak  &c.  to  whteh  he  appealed,.  an4  that  tht 
plaintiff  in  the  a&iort  intended  to  proceed  there  againft  this 
privilege  ;  but  it  was  anfwered,  that  admitting  they  have  fuch 
privilege,  yet  it  appears  bjbis  own  bill  that  he  has  appeared  hen 
and  pleaded^  and  Jo  it  is  now  too  late  to  claim  his  privilege,  but 
that  here  no  privilege  is  allowable  to  him ;  for  though  in 
trover  for  profit  of  land,  or  other  adlionin  which  reiity  of 
the  land  may  come  in  queftion,  yet  in  a&ionmerely.perfonal 
there  fhall  be  no  fuch  privilege.  A  prohibition  was  awardfed, 
pnd  the  Court  faid,  that  in  rtiatters  Iranfitory  it  is  in  the  [  581  ] 
plaintiff's  ele6lionf  Sid.  309.  plf  21.  Mich.  18  Car.  2.  B.  R# 
Minfhall  v.  Starkev.  % 

2r.  If  one  be  a  prifoner  in  B,  /?.  againft  whom  one  has  a 
caufeofa&ion  arifing  within  the  County  Palatine,  fo  that 
his  being  a  prifcner  here,  hinders  that  perfon  from  pr6ceedfog 
againft  him  below ;  fure  the  caufes  arifing  within  the  County 
Palatine  flull  riot  hinder  us  frofh  having  conufance  of  it  htfre, 
Jmt  that  is  where  he  Yusfrjl  in  cujtbdy  of  mar/half  or  caufe,  and 
another,  or  the  fame  party,  h%s  another  caufe  of  a&ion  arifing 
within  the  County  Palatine;  and  if  the  truth  were  fo,  that 
the  defendant  was  in  cuftody  of  the  marflial  before,  for  a 
caufe  ariling  within  our  jurifdiction,  the  defendant  inftead 
of  demurring  ought  to  (hew  it  in  fupport  of  our  jurifdiftion. 
Per  Holt  Ch.  J.  i2<vlod.  535.  Trin.  13  W.  3,  Wilbraham  v. 
X-ownds. 

22.  But  any  plea  of  privilege  is  good  to  a  declaration  againft 
one  in  cuftodia  marefhalli,  if  he  was  brought  wrongfully  there  } 
Per  Holt  Ch.  J.  12  Mod.  535. 

23.  Plaintiff  bad  a  decree  in  the  equity  Court  of  the  County 
Palatine  of  Lancafter,  and  defendant  being  now  in  the  guards  and 
living  out  of  the  jurifdicJion^  plaintiff  brought  this  bill  in  aid  of  a 

former  decree*  Defendant  by  anfwer  denied  his  knowing  any 
thing  of  the  decree,  but  admitted  the  proceeding  there*  and 
plaintiff  now  moved  for  injun&ion.  But  per  lord  chancellor 
injun&ion  was  denied,  and  faid,  he  never  knew  a  bill  in  this 
Court  to  aid  jurifdi6tion  in  an  inferior  Court,  and  plaintiff'^ 
equity  for  injunction  mud  appear  upon  proceedings  here  and 
upon  records  of  this  Court,  and  it  being  mentioned  that  plain- 
tiff fhould  have  brought  a  certiorari  bill,  it  was  obje&ed  that 
"proceedings  could  not  be  removed  out  of  County  Palatine  no  more  by 
a  certiorari  billy  than  by  writ  of  error  at  law9  in  cafe  of  a  Si  ion  or 
judgment  there.  MS.  Rep.  Trin.  1734.  Duckingfield  Yt.Nof* 
Worth  y.  . 
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(S.  5)    Proceedings  and  Pleadings* 

fce  Ad-       i.  |N  aflife  in  the  county  of  Suffolk  the  tenant  pleaded  rin 

JeTT*?  leafg  btarini  **'<  in  Chefter.    Herle  faid,  to  fuch  deed  * 

5, 6?  7,  and  man  need  not  anfwer  where  a&ion  is  ufed  upon  fuch  deed 
thenotci      nor  by  defence  as  here.    Br,  Cinque  Ports,  pU  10.  cites  8 

there,  and      ajt    ' 
(F)  per         **'  219 
Totum. 

Br.  Jurifdifiion,  pL  104.  cites  S.  C. 

Br.  Jurif-  2.  And  by  fome,  if  a  man  in  this  Court  vouches  in  Chefter f 
fo^cite*1"  P*00^8  ^a"  6°  fr°m  hence  to  Chefter  ;  for  all  is  the  power 
5?C.C1  *     °i  the  king.     But   fee  now  the  Statute  of  9  £.3.  for  fuch 

foreign  trials.     Br.  Cinque  Ports,  pi.  19,  cites  8  Aff.  27. 
Br.  jurif-         3.  And  exchange  for  land  in  Durham  ma}  be  pleaded  in  bank* 
^        And  the  fame  per  Shard  of  land  in  Ireland,  and  the  party  fball 
attsS*c.     he  compelled  to  anfwer  to  it.    Br.  Cinque  Ports,  pi.  19.  cites 

8Aff.  27.     • 

4.  Where  a  thing  pleaded  isHn  Bank  triable,  in  County  Palo* 
tine,  the  record  {hall  be  feht  thereto  be  tried,  and  after  (ball 
be  fent  back  here;  per  Hank*  and  Culpeper.  Br.  Trials* 
pi.  27.  cites  11  H.  4. 

5.  In  fpecial  cafes  they  may  award  proeefs  to,  the  Count  jf 
Palatine*    Br*  Voucher  pi.  151.  cites  10  H.  6.  20. 

6.  Trejpafs  in  Lancajler,  the  defendant  pleaded  releafe  made  in 
a  foreign  county  by  which  the  day  prefixed  Jo  the  party's  day  in 
Bank  15  Pafcb.   And  this  feems  to  be  by  equity  of  the  ftatut^ 

r  582  ]  °f  foreign  voucher  to  try  it  in  Bank.  And  per  Newton  it  may 
Come  into  chancery  by  certiorari,  and  be  fent  into  Bank  by 
mittimus  at  the  fuit  of  the  party  quod  nota;  for  County  Pala- 
tine cannot  try  a  thing  hors.  And  a  man  cannot  commence 
the  a&ion  elfewhere  but  in  the  County  Palatine,  but  wher$ 
conufance  of  pleas  is,  fuch  foreign  plea  goes  to  {he  jurisdic- 
tion, and  he  fhall  commence  this  action  at  the  cpmon  law, 
and  this  is  a  failure  of  right.    Br.  Trials,  pi.  45.  cites  22  H. 

7.  By  voucher  or  foreign  plea  in  Chefter,  the  parql  Jball  he  re*> 
moved.  Br.  Error,  pi.  19.  cites  34  H.  6.  42. 

8.  Parties  were  at  ilfuj  upon  a  thing  triable  in  the  County 
Palatine  of  Lancafter*  Per  Brudnell,  if  a  man  vouches  in  Lan- 
cafter,  the  juft ices  write  to  them  to  try  it,  and  remand  it  here,  and 
if  they  give  erroneous  judgment  writ  of  error  lies  here.  And* 
where  judgment  is  given  here  we  write  to  them  to  make  execution 
there*  But  if  falie  judgment  be  given  in  Wales  and  Calais  it 
cannot  be  reformed  herfc ;  for  thofe  never  were  parcel  o^  the 
crown,  but  the  County  Palatine  was  parcel  of  the  crown, 
and  after  was  exempted,  and  by  the  ftatute  it  ought  to  be 
tried  where  the  writ  is  brought,  and  Tremdile  conceffiu  Br. 
Trials*  pi.  58.  cites  21  H*  7.  33. 
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9.  A  writ  was  direcled  to  the  JuJIice  of  Chefter,  or  his  deputy,  *•«*•  5°- 
and  this  was  to  try  a  local  iffue.  He  who  was  then  juftice  &c.  £*  J^"^.. 
made  a  return  by  the  name  of  John  Bradfl>aw9  Chief  juftice  &c.  tionri  di-" 
Adjudged  a  good  return,  becaufe  the  dire&ion  of  this  writ  *&*&  to 
implies  the  fuperior,  (in  as  much  as  it  mentioned  the  deputy)  J^£^l 
and  the  Statute  of  H.  8.  Jfiles  him  the  High  Juflicey  and  high  tut  foo  dc- 
and  chief  are  all  one,  and  this  Court  will  not  intend  that  there  putato,  and 
is  any  other  juftice  than  he  who  returned  this  writ,    Sid.  64*  J^0Uveri 
Mich.  13  Car.  2.  B.  R.  Barrows  v.  Huiu    *  the  Grot 

held  the 
return  good.— Keb.  165.  pL  110.  and  187.  pi.  168.  S.  C.  mention*  the  mittimus  to  be  di- 
refled  only  jufticitrio  of  Chefter,  and  certified  by  the  chief  juftice,  and  the  return  held  good  ; 
for  the  Court  will  not  prefumc  any  other. 

10.  Upon  a  judgment  in  B.  R.  a  teftatum  fieri  facias  ijfuedte 
the  Sheriff  of  Chefter •,  who  returned  fieri  feci,  and  that  the 
goods  remained  in  his  hands  for  want  of  buyers ;  thereupon 
a  venditioni  exponas  was  awarded  to  him,  of  which  he  made  ne 
return*  nor  gave  fatisfa&ion  to  the  plaintiff,  who  thereupon 
moved  for  an  attachment.  It  was  movett  in  the  iheriff 's  be- 
half, that  a  fieri  facias  cannot  iffue  out  of  this  Court  into  a 
County  Palatine ;  fed  non  allocatur ;  and  an  attachment  was 
granted,  Raym.  171.  Mich*  20  Car.  2.  Needham  v.  Bennett; 

11.  Indidnunt  for  forging  and  publijbin^  a  deed  at  Chefier, 
was  fent  thither  to  be  tried  by  mittimus,  and  was  accordingly 
tried  ;  and  it  was  obje&ed,  that  the  mittimus  was  dirt  tied  to  the 
juftices  of  ajjife  at  Chefter,  and  not  to  the  chamberlain,  as  it 
ought ;  fed  non  allocatur ;  and  faid,  that  fo  it  is  in  writs  of 
procefs,  they  are  direded  to  the  chamberlain,  to  command 
the  iheriff  to  execute  them,  but  not  to  command  the  judges 
to  try  the  caufe ;  for  all  the  records  to  be  tried  are  imme- 
diately fent  to  the  judges  in  all  Counties  Palatine,  and  not  to 
the  chamberlain.  2  Lev.  in.  Trin.  22  Car.  2.  B.  R.  The 
King  v.  Newton. 

12.  In  error  to  reverfe  a  judgment  in  Durham  in  ejeft- 
rnent,  it  was  urged,  that  per  Cun  was  omitted  in  the  judgment* 
But  it  was  anfwered  and  refolved,  that  ideo  confideratum  eft, 
without  facing  per  Cur.was  good  enough  in  the  County  Palatine 
Courts,  which  was  looked  upon  in  that  refpedr.  as  the  Courts 
of  Weftminfter,  and  To  judgment  was  affirmed.  12  Mod.  i8j. 
Hill.  9  W.  3.  Lamb  v.  Jenifon. 

(S.  6)     Error.     Of  Writs  of  Error  to  the      E  S83  ] 

County  Palatine. 

I,  TERROR  in  the  County  Palatine  ihall  be  redrejfed  here  in  Br.  Cinque 
•*-*  England;  and  per  Newton,  error  in  Wales  fhall  be  *«t»ipki 
redrefied  before  the  juftices  errants  there;  but  if  there  be  no  €Un^mC% 
luch  juftices  there,  it  {hall  be  redreffedhere  in  CuriaRegis;  quaere 
inde;  for  per  Fortefcue  and  others,  it  fhall  be  redreffed  in  parlia- 
ment, viz.  Errqr  in  Wales.  Br.  Error,  pi,  74.  cites  19  H.6. 12. 
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2.  Upon  error  in  Chefter,  wrk  of  error  of common  flam* 
other  writ  of  errpr  4s,  Jljall  be  directed  to  the  juftice  ofCbefter\ 
returnable  in  B.  R.  and  they  fhall  have  day  in  which  tbre* 
counties  may  be  held  to  reverfe  or  affirm  iV,  and  if  they  will  re- 
verfe it  the  record  Jhall  not  be  feni  into  S.  U.  and  if  they  wilt 
not  reverfe  it  the  record  Jhall  come  into  B,  R.  and  if  it  ho 
r ever  fed  there  he  Jhall  Ufe  ico/.  Br.  Error,  pl«  19,  cites  3^ 
H.  6*  41. 

3.  Error  in  County  Palatine  fliaH  he  reformed  here.  Contra 
of  error  in  Calais  or  Wales;  for  thofenever  were  parcel  of  the 
crown*  Contra  of  County  Palatine  ;  far  //  was  parcel,  an4 
after  was  exempt ;  and  per  Fineux  Ch,  J.  error  in  County 
ralatiueyW/  be  relfcjfed  there  by  commij/ton,  and  not  here,  Br, 
Error,  pi.  ioi,  cites  21  H.  7.  33. 

4.  If  error  be  in  Chefter,  and  it  is  reformed  here  in  B.  R.  we 
will  grant  execution  here;  per  Fineux  Ch,  J.  quod  non 
tiegatur.  Br.  Errqr,  pi,  103.  cites  21  H.  7.  35. 

^r*  *s4  tf       5'  ^n  erroneous  judgment  is  given  at  Chefter ;  a  writ  of 
p      "         error  is  brought  out  of  the  chancery  at  fVefiminfier  to  reverTe  this 
judgment,  and  fhall  be  dire#ed  camerario  ceftria  five  ejus  locum 
tenenti  returnable  in  B.  R.  3  months  after  the  delivery  of  it ; 
the  tenants  there,  called  judicatores  terrarum,  have  a  month 
after  the  delivery  of  the  writ  of  error  there,  to  confider  of  the 
judgment,  and.to  reform  it  if  they  fee  caufe;  if  they  do  not 
reverfe  it,  and'the  judgment  is  found  erroneous  upon  thit 
writ  of  erfor  in  B.  R.  as  aforefaid^  they  forfeit  100 1,  to  the 
king  by  the  cuftom,  there  tp  be  levied  upon  them  ;  this  af- 
jfirmance  or  reverfal  of  the  faid  judgment  extends  only  to 
errors  upon  the  record,  and  not  to  error  in  fafto*     If  they  dis- 
affirm or  affirm  the  judgment,  another  jpecial  wr*t  of  error 
may  be  brought  upon  this  in  the  Kings  Bench,  if  the  party 
will.     Often  adjudged,     Jenk,  71.  pi.  34.  cites  Py.  345. 
Sid. 330.  6*  Error  on  a  judgment  in  the  County  Palatine  of  Dur*» 

pl.  la.S.G.  ham,  wherein  the  plaint  iff  ^r/tfrv^,  that  the  defendant  was  in- 
ment  ai-"  debted  to  him  apud  civitat.  Durham  in  39/,  for  divers  wares  &c^ 
firmed.—  to  him  fold  and  delivered.  Exceptio.n  was  taken  to  the  declara- 
aKeb.  182.  tion,  becaufe  it  was  not  faid  (ibidem)  fold  and  delivered,  and 

«^.ki  ^.1C"  *°  ll  ^oes  not  aPPear  t0  *>c  within  the  jurifdifiion  ;  for  the  goods 
Beif,  s.  c.  might  be  delivered  in  another  place  out  of  the  jurifdi&ion  of 
adjomatur.  the  faid  Court.  But  it  was  anfwered,  that  though  this  U 
m&pl'ss.  ^  good  exception  to  a  declaration  in  inferior  Courts,  yet 
s.  c.ind  the  Cqunty  Palatine  Court  is  an  original,  and  reckoned 
judgment  among  the  number  of  fuperior  Courts,  as  in  the  Statute 
^"ffjtcr  3  Jac*  cap*  *•  executions  in  Counties  Palatines,  in  certain 
Keeling.—  cafes  there  fpecified,  (hall  not  be  flayed  by  writ  of  error 
s.  c.  cited    without  fecurity  &c.  and  they  never  certify  their  jurifdidlian 

ttairi^  °Pon  a  writ  °^  error>  no  more  than  the  Court  of  Common, 
mem  was  Pleas,  becaufe  tie  Court  here  judicially  tain  notice  of  their  jurif- 
affirmed,  diiaiony  and  the  entry  of  their  judgments' there,  is  like  the 
[  584  ]  entry  of  the  judgments  in  thofe  fuperior  Courts  for  it  is 
ti^i «  *  ^eo  9°nfideratum  eft  generally,  (without  faying  per  Curiam) 

therefore 
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therefore  this  bemg  a  fuperior  Court,  and  the  rule  is,  that  Cafe  in  the 
nothing  mall  be  intended  to  be  oat  of  the  jurifdi&ion  of  ^XofElyl 
fuperior  Courts,  except  what  particularly  appears  to  be  fof       c 
whereupon  the  judgment  was  affirmed.    The  Court  at  firft 
were  divided,  Windham  and  Morton  held  the   declaration 
good,  but  Keelinge  Chf  J.  smd  Twifden  e  contra ;  but  after- 
wards Twifden  faid  he  had  advifed  with  the  other  judges, 
who  were  ail  of  opinion*  that  the  County  Palatine  was  an  • 

original*  fuperior  Court,  and  therefore  the  declaration  good; 
wherefore  the  judgment  was  affirmed  by  Twifden,  Windham, 
find  Morton,  Keiinge  remaining  in  his  former  opinion, 
8aua<L  73.  Pafcb*  19  Car.  2.  Peacock  v,  Bell. 

7,  It  was  moved  to.ftay  the  return  of  a  Writ  of  error  out  of 
the  chancery,  to  reverfe  an  outlawry  in  the  County  Palatine  of 
Chafter^  according  to  the  opinion  of  the  Lord  Coke,  4  Inlr, 
214*  fed  non  allocatur;  becaofe  this  old  ufage  is  gone  by  the 
Statutes  32  H.  8.  cap,  13.  and  33  H.  8.  cap*  13.  before  which 
Jaft.itatutes  there  was  no  outlawries  in  Chefter,  for  coroners 
are  introduced  there  by  that  ftatute,  and  they  had  na  chief 
juftice  there  till  Queen  Elizabeth's  time,  for  till  then,  there 
being  but  one,  there  could  be  no  chiefc  2  Salk.  500,  Trin. 
j  2  W.  3.  B.  R.  Wilbraham  v.  Poley, 

For  more  of  County  Palatines,  See  Crompt.  JuriHidlion,  137, 
to  142.  4  Inft,  2ii,  to  21 6,  cap.  37.  or%je  County 
Palatine  of  Chefier,     And  Ibid.  216.  to.  220.  cap,  38.  of 

the  County  Palatine  of  Durham. Prynrfs  Animpdver* 

fions  &c.  on  4  Inft.  151,  153, 


(S.7)    Ely. 
Royal  Franchife  of  Ely. 

1,  TN  errorjef  a  judgment  in  Ely  Court,  and  affigned,  that  in 
*  the  ftileof  the  Court  it  hnotfetfortb9  whether  it  he  helxt 
by  charter  or  prefer iption*  fcdly*  That  the  judgment  is  confide- 
ratum  ejl,  without  faying  per  Curiam  ^  3dly,  The  writ  of  enquiry 
is  per  Sacramentum  duo  dec  em,  without  faying  proborum  &f  legalium 
bominum  j  but  all  thefe  exceptions  were  over-ruled,  becaufe 
it  being  a-  royal  franchife,  it  is  not  as  in  cafe  of  other 
inferior  Courts.  Lev.  208.  Pafch,  19  Car.  2.  B.  R.  Pigge  r, 
Gardiner. 

2.  Error  of  a  judgment  in  Ely  Court  in  aflumpfit  wa* 
affigped,  that  it  is  not  faid,  that  the  goods  for  which  the  of?  ion 
%oas  brought  were  fold  and  delivered  wiihtn  the  jurifdielion  of 
the  Court  \  but  judgment  was  affirmed ;  becaufe  it  is  not 
as  in  the  cafe  of  other  inferior  Courts.  Levs  208.  in  Cafe  of 
frgg  v.  Gardiner,  pites  \t  as  Pafcb,  19  Car.  ?•  B,  R.  Peacock 
V.Bell. 
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3.  J5tyr  iV  iw/  *  County  Palatine,  but  only  a  Rival  From* 
chife,  and  therefore  the  defendant  cannot  plead  to  the  jurifdiQion 
of  this  Courts  viz.  that  the  lands  &c.  or  thecaufe  of  aAion 
are,  or  did  arife  in  Ely,  for  that  is  only  particular  to  a 
County  Palatine,  which  Ely  is  not ;  for  the  Bijbop  of  Ely  can 
only  demand  cognizance  of  Pleas,  which  is  all  the  franchtfe  he 
hath  as  to  this  purpofe  *  and  fuch  are  the  franchifes  of  tba 
•  Cinque  Ports,  which  are  the  fame  with  this  of  Ely ;  and  it  is 

nfual  for  appeals  of  murder  to  be  brought  in  this  Court,  when 
[  5&5  j  the  fa&  was  committed  in  either  of  thefe  franchifes,  and  the 
trials  here  concerning  lands  in  Ely  .are  good ;  but  it  is  not  fo 
where  lands  lie  in  a  County  Palatine*  Carth.  109,  Hill. 
a  W.  &  M.  in  BTR.  Cotton  v,  Johnfon. 


^ 


• 


•  in*  a**    (T)    The  Court  of  the  Council  of  Tori,  and 
S&2frf  thc  *  Marches. 

b*g**X  or 

*ji£!*is  [*•  THEY  flw11  *"  h°ld  Pka  Up°n  *  P"«l  ft******  Mich.  11 

uk/namay    *  Jac.  B.  per  Coke  faid  to  be  refolved.] 

bythcSut.  %  < 

\W.13M.  Stat.  s.  cop.  %7-  /  »•— —  Sec  Ji<~  Marches  of  WaJci  (A). 

\ 

Balft.uo.  [2.  They  {hall  not  hold  plea  upon  a  replevin,  becaufe  none 
*afch.oJac  {hall  hold  plea  of  a  replevin  without  writ,  for  tfce  (beriff 
tfekedon  c011^  not  without  writ  before  the  Statute  of  Marlebridgc* 
s. P. and  «    cap*  ai,  Mich.  7  Jac.  6.  per  Coke.] 

prohibition 

\tu  granted.— 13  Rep.  31.  pL  1 1 .  Hill.  6  Jac.  by  Coke  Ch.  J.  in  the  Cafe  of  Prohibition* S.  & 

[3.  The  Council  of  York  cannot  hold  plea  of  a  plaint  in 
nature  of  a  detinue  vi  &T  armis,  though  detinues  are  exprefsly 
within  their  inftrucYions,  becaufe  this  is  in  nature  of  a  trefpafs. 
Mich.  7  Jac.  B.  between  Curti{  and  Cooke,  refolved,  and  a 
prohibition  granted.] 

[4*  If  a  man,  having  bona  notajbilia  in  fever al  diocefes,  makes  an 
infant  bis  executor,  and  dies,  and  admsniftration  durante  minore 
eetate  is  granted,  to  B.  in  the  Prerogative  Court,  and  he  is  bound  by 
obligation  to  render  a  true  account  5  if  B.  be  after  compelled  in 
the  Court  of  Marches  in  Wales,  to  give  bond  to  render  an 
account  there,  a  prohibition  lies,  b,ecaufe  they  there  have  wo 
authority  to  quejlion  any  thing  that  belongs  to  the  Court  Chrijlian9 
if  it  be  not  for  adultery.     Pafch.   17  Jac.  B.  Djrinkwater's 

Bill.] 
Ho.  874.  [5.  The.  obligee  cannoj  fue  upon  an  obligation  •  in  Englijb  [by 
I1'  WS;  $mE$t*  Bill)  before  the  Council  of  Tor  k,  though  it  be  within  their 
fudged  and  H[ftw&i*nh  for  the  king  cannot  alter  the  law  without  parlia- 
•lfo  becaufe  ment,  anfl  there  cannot  be  fuch  a  fyit  i$  chancery,  and  by 
Uisaninft  this  the  king  fliould  lofe  hit  fine;  ergo.  'Mich.  k>  Jac, 
tfccUberty  B,  per 


tfottrt  Leet.  58$ 

1i.  per  Curiam,  between  Guy  and  Sedgwich,  and  the  Bifhop of  •*  *« f«d»» 

Vork-].  ££ 

ture  ought 
to  have  error  or  attaint.  Codb.  aox.  pi.  087,  (he  Afchbifliop  of  York  v.  Sedgwick  £  C 

adjudged  accordingly.  / 

*  The  original  la,  (en  Engliih)  but  both  Mo*  and  Godb.  tie  (by  EnglUb  bill) 

(6,  If  the  Council  of  York  or  Wales  btgin  with  afoqueftra- 
iion,  a  prohibition  lies,,  for  a  fequeftration  is  not  to  be  fronted 
there  till  a  contempt*  Hill.  22  Jac.  B.  R.  Vagharui  Cafe,  pro* 
hibition  granted  to  York,] 

[7.  An  information  cannot  be  preferred  in  the  Marches  of 
Wales,  againft  any  man  that  is  not  within  tie  jurifdiftion  of  the 
Court,  to  compel  him  to  anfwer  to  it.  Hill.  1 1  Car.  B.  R.  in 
ene  Foftefs  Cafe,  per  Curiam.] 

[8.  If  a  mzxifues  in  the  Marches  of  Wales  by  EngUJh  bill  in 
?n  a&ion  upon  the  coje  of  50/.  (as  he  may  by  the  inftrudions 
there)  upon  a  promife,  and  the  defendant  pleads  the  Statute  of  * 

Limitations,  and  this  is  over-ruled,  and  thereupon  the  50/.  is  [  jg5  1  * 
decreed  againft  the  defendant,  without  awarding  any  commiffion  in 
nature  of  a  writ  of  inquiry  of  damages,  a  prohibition  lies,  for  this 
is  but  an  a&ion  upon  the  cafe  by  Engliih  bill.  Mich*  14  Car. 
B.  R.  between  Ijancock  and  Mervin,  per  Curiam,  a  prohibi- 
tion granted.  Iqtr^tur,  Trin,  14  Car,  Rot.  3924I 

As  to  the  Court  of  the  Prefident  and  council  in  the  dominion 
and  Principality  of  Wales,  and  the  Marches  of  the  fame* 
See  4  Inft.  242.  &c.  cap.  48. 

As  to  the  Preftdent  and  Council  of  Tori,  See  4  Inft.  245. 
cap*  49.  and  13  Rep.  30.  &c. 
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(U.)     Court  Leet.     What  [it  is,  and  other     ra.541. 

Matters  concerning.it.]  "•  ^ 

f  I.   A    Court  Leet  is  the  moft  ancient  Court  of  the  land.  *  7  H.  #,Br-  ***• 
Ae3.i2.b.9Hr6?44-b.]  £.tc 

&  S.  P.  by  Cotteftnerc. 

[2.  The  Jherijps  turn  i*  not  any  Court  Leet.  •  18.  H.  13.  W.  Leet. 
b. Curia.  Contra,  25  H.  8.  69.]  feftTp. 

per  tot.  Cur.  for  in  a  leet  they  hare  conusance  of  bread  &c«  which  they  have  not  in  the  tourn  of 
thelhcriff. 

[3.  If  a  man  hath  a  gxtat  leet  within  his  feigniory,  another  KtA.  Leet. 
cannot  have  a  f mall  leet  wi(bin  the  purfuit,  [frecinif]  of  a  manor  l/ais^ 
which  is  within  the  fame  feigniory m  t8  H.  6.  13*  b.  Curia.]         becaufc  a 

man  (hall 
not  be  obliged  to  com*  to  a  leeti  by  reifon  of  feia  ituaaoe^--»The  Earl  of  N«  hd  aketitT.  of 
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all  the  reliant*  in  T,  J).  &c.  and  the  Earl  of  D.  had  a  feet  in  every  of  thefe  villi  Ac.  and  at  ffaf 
holding  of  the  Cried  Lett,  ever/  one  of  the  inferior  Iteu/enda  am/table  and  fair  men  who  frtfcmt 
in  the  Grand  Leet  all  matters  prtfentable  ip  lects  of  things  done  within  the  refpc&ive  leett,  and 
this  had  been  the  cuftom  time  out  of  mind.  If  the  conftable  and  four  men  of  any  of  the  vills  do 
not  attend,  the  villjkall  be  amncedt  bat  no  more  of  the  inhabitants  are  obliged  to  attend.  And  in 
trewry  there  ought  to  be  mzdf  facial  Orefertption,  and  not  a  generat  one  as  appears  8  [t8]  H, 
6.  13-  » 3  E.  3-  Leet  7.  n  H.  a-  fitle  lffua.  40.  per  tot.  Cur.  Cro.  J,  583,  584.  pi  4.  REicha 
28  Jac.  B.  R,  Cook  t .  Stobbs. 

6  Rep.  if.  [4.  The  flttvard it  judge  in  thrs,  and  not  the  fuitOF&v  Cof 
ft^ardu     *•  Jcrulcman  12.  Contra  17  H.  6, 13.] 

judge  in 

the  leet,  and  the  fheriffin  the  tourn,  cites  to  H.  6,  7.  7  H.  6«  11.  i»K.  7.  ra>  'Br.  Leet, 
pi.  14.  cites  7  H.  6.  is.  that  the  fteward  is  judge  in  the  leet  and  may  affcis  a  fine,  per  Cottcf. 
rnere ;  and  by  Pafton,  fo  far  at  his  power  extends  he  has  equal  power  with  the  jufticea,  to  whicVa 
Newton  agreed.— [Roll  feems  to  be  mifprinted  both  as  totjje  (contra)  and  the  year  ;  for  in  year 
t>ook  is  no  (ueh  year,  as  (17}  and  Mich.  7  H.  6.  ia.  b,  13.  a.  pi.  17.  has  theS.  F.  as  above,]  ■  ■ 
0  Rep.  38.  b.  Trinf  30  Eli*.  Cf  B,  in  Gricfley's  Cafe,  refoJvcd,  per  tow  Cur.  that  the  fteward  if 
Jud^c 

«  [5.  If  a  man  be  elecled  w  a  Court  leet  to  be  a  conftable  within 

the  jurifdi&ion  of  the  lect,  ami  befre  he  is'fwom,  the  jujiices  of 
peace  at  their  fejjions  dif charge  him,  becaufe  he  is  a  md/hr  of  artst 
or  for  other  caufe,  and  elecl  and  fw ear  another  to  be  conftable 

F  587]  there;  tipon  a  complaint  of  this  to  the  Court  of  King's 
.  Bench,  the  Court  of  King's  Bench  may  grant  a  writ  to  difchargt 
trlajl  man,  and  tofivear  him  that  was  elecled  at  the  lect,  becaufe 
the  elcftion  of  the  conftable  belongs  properly  to  the  leet, 
without  a  reafonable  caufe  to  the  contrary*  Hill,  jo  Car, 
B.  R.  Herforfs  Cafe,  who  was  elefted  in  the  leet  of  the  Bifhdp 
of  Winton,  in  Waltham -Wei beck  incomitatu  Southampton, 
and  the  writ  granted  accordingly.] 

[6.  Tr.  6  Car.  B.  R.  AundiCs  Cafe  of  Dorfetfhire,  a  like 
writ  granted  alfo.]  /  * 

7.  The  leet  was  derived  out  of  the  turn  of  the  fheriff;  per 
Fweuav  Br.  Leet,  pL  24*  cites  2  H«.  7.  15* 

A  leet  U  not      g#  A  leet  may  be  within  a  hundred  or  belonging  to  an  bun- 

hundred**  dred  j  it  may  be  parcel  of  an  hundred,    Arg.  Cart.  177.  cites 

bm  ii'miy    8  H.  7.  I.  11  H.  J,  1 5.  2  H.  4.  24. 

lie  append-  # 

ant  to  it;  per  Keble,  Rede  and  Fincux.  Br.  Leet  pi.  24.  cites  a  H.  7, 15.  Ibid.  pi.  23, 

cites  8  H.  7,  1.  S.  ?.  by  the  opinion  of  fix  juftices  againft  three. 

9.  Of  ancient  time  the  flieriff  had  two  great  Courts,  vizi 
the  Tourne,  and  the  county  Court ;  afterwards  for  the  eafe  of 
the  people,  and  efpecially  for  the  hulbandman,  that  each  of 
them  might  the  better  follow  their  bufinefs  in  their  feveraj 
*  degrees,  this  Court  here  fpoken  of,  viz.  View  of  frank -pledge, 

or  leet,  was  by  the  king  divided*  and  derived  from  the  tourn',  and 
granted  to  the  lords  to  have  the  view  of  the  tenants  and  refiants 
within  their,  manors .  &c.  So  as  the  tenants,  and  refiants,  fhould 
have  the  fame  juflice,  that  they  had  before  in  the  tourn,  done  unto 
them  at  their  own  doors,  without  any  charge  or  lofs  of  time, 
and  for  that  caufe  came  the  duty  in  many  lects  to  the  lord  de  certo 
fa*>  toward*  the  charge  oi  Qbta/ming  the  grant  of  the  (aid 

leet, 


a 

leet.  So9  likewife,  and  for  the  fame  reafori,  ivere  hundreds  % 
and  hundred  Courts  divided  and  derived  from  the  county  Courts  % 
and  this  the  king  might  da,  for  the  Tourn  and  Leet  both  are 
-the  king's  Courts  of  record;  and. as  the  king  may  grant  a 
man  to  have  power  tenere  placita  ^ithin  a  certain  precin&, 
&c.  before  certain  judges,  and  in  a  manner  exempt  it  from 
the  jurifdidtion  of  his  higher  Courts  of  Juflice,  fo  might  he 
3o  in  cafe  of  the  tourn,  and  hundred  Courts,  fo  as  the  Courts 
and  judges  may  be  changed,  but  the  laws  and  cuftoms, 
whereby  the  Courts  proceed,  cannot  be  altered.  And  as  the 
county  Court  y  and  hundred  Court  are  of  one  jurifdiflion,  fo  tht 
tourn  and  leet  be  alfo  of  one  and  the  fame  jurifdi&ion ;  for 
derivativa  poteflas  eft  ejufdem  jurifdi&ionis  cum  primitive 
2  Inft.  71. 

10.  Court  leet  may  be  divided,  as  where  the  manor  of  D.  **  *<*  **• 
extends  into  A.  B.  and  C.  by  a  grant  of  totum  manerium  M**91^)* 
fuum  de  D.  in  B.  there  being  a  CJpurt  Leet  in  D.  the  grantee  % 
may  keep  a  Court*  Leet  in  fi.  Sic  di&unj  fuit.     Cro.  E.  39. 

pi.  1.  Pafch.  27  Eliz.  C.  B.  in  Cafe  of  Morris  v.  Smith  and 
Paget. 

11.  Every  leet  is  the  king's  Court  though  another  has  the  ^,'et,x^. 
profit  or  commodity  of  it,    Arg.  4  Le.  105.  pi.  215.  Mich.  j£  £". 
29  Eliz.  B.  R.  Anon.  *    "  %  inft  149* 

A  Lett  was 
once  one  of  the  greateft  Court*  the  king  bad,  which  wcovfituted  ky  the  Monarch  of  the  Saxon*, 
but  now  is  but  the  fhadow  of  it.     Per  Dodcridge.  J.  Roll.  R.  73.  pL  16.  Mich.  1%  Jac.  B.  JL. 
in  Cafe  of  Bollen  v.  Godfrey. 

12.  Two  leets  cannot  be*  in  one  place  infimuL  Mo.  427. 
pi.  595.  Hill.  38  Eliz.  Lord  Norris  v.  Barret. 

131  Agreed,  that  the  lord  of  the  manor  and  leet  is  to  provide  €».!.%•  • 
flocks  as  well  as  tumbrel,  and  if  he  does  not,  he  forfeits  his  jJ^J^  ^" 
liberty  for  his  negligence.  Mo.  57/.  pi.  789.  Trin,  40  Eliz.  Suogga.  * 
in  Cafe  of  Strogs  v.  Stevenfon.. — But  fee  Cart.  29.  that  the  [  588   ] 
/locks  are  to  beat  the  charge  of  the  town,  audit  is  a  forfeiture  ^•cv!11fd 
of5l.  if  a  town  has  none.  '  %£& 

ought  to  be 
provided  by  the  lord  of  the  liberty  and  not  by  the  vftl,  unie&  there  be  a  prefcription  to  the  con- 
trary, whioh  ought  to  be  foecially  alledged ;  fer  they  being  for  execution  of  juftice  withia  the 
liberty,  he  ought  to  fee  it  to  be  done. 

14.  The  king  has  power  to  make  and  create  a  leet  anew, 
where  none  was  before.  A  di/lrefs  is  incident  of  right,  but 
in  a  Court  Baron  a  prefcription  muft  be  laid  to  diftrein. 
BrownL  36.  Anon.  •       ,  * 

15.  Private  leets  as  to  this  purpofe  are  within  the  leef  of  the  s.P.Contra. 
hundred,  to  inquire  of  things  omitted  by  them  to  be  inquired  Butinfuch 
being  public  nuifances.  Cro.  J.  55 1,  pi.  ij.  Mich.  17  Jac.  ^bTd?- 
B.  R.  Loader  v.  Samuell.  retted  to  the 

£herifftoin- 
quire  thereof,  and  by  the  book  of  so  E.  3.  thi*  writ  is  not  taken  away  by  the  StttuU  a 8  £.  3. 9* 
.nude  the  year  before,  which  waa  then  frtih  in  the  judge'*  memory.  4  Inft.  ao*  t .        * 

16.  The 


588  COttrtlWt.     • 

* 

16.  The  Grand  Lot  is  called  Turn,  and  is  in  nature  of  the* 

iheriff's   turn  which  has  jurifdi&ion  of  all  inferior  leeu 
within  iu    Cro.  J.  584.  pi*  4.  Mich.  18  Jac.  B.  R.  Cook  v» . 
Stubby 
•  Jo.  183.        iy,  Everyman  aught  to  be  whbin  a  Uet,  *  and  none  can  bo  of 
^'~ot  two  Uets ;  per  Cur.  Crd.  Jh  584.  pi.  4*  Mich.  18  Jac*  B*  IU 
bcattendant  in  Cafe  of  Cook  v*  Stubbs. 

at  two 

leeu,  if  they  he  held  it  fcveral  dayt;  per  Cur.  Hrtv  ti.  Trim  3  Cah  C»  B,  in  Cafe  of  Evfc 

v.wrigjm 

18.  When  a  hundred  Uet  is  granted  to  afubjeft  it  is  a  from* 
cbije;  per  Hale  Ch.  J.  Freeou  Rep.  349*  in  pl«  433.  Mich. 

19.  In  the  hundred  of  Norton  Ferris  there  is  an  ancient 
borough  called  Wincaunton,  which  has  a  leet,  and  there 
was  alfo  a  leet  in  the  hundred.    Here  though  there  he  a  hot 

.  in  the  hundred,  which  cannot  be   but   by  prefcription,  yet 

there  may  hi  a  fubordinate    leet  within  it,    and  the  refiants 
of  this  leet  may  he  exempt  from  their  attendance '  at  the  leet  of 
the  hundred,  unle/s  the  hundred  by  prefcription  claim  it.     Bqt 
Hale  Ch.   J.  faid,  there  is  a  difference  between  a  Uet  in  an 
ancient  borough,  (who  in  eyre  appeared  by  four,  and  was  al- 
ways looked  upon  diftinft  from  the  hundred,)  and  between 
leets  in  upland  towns,    where  he  that  owes  fuit  to  the  Uet 
may  owe  none  to  the  hundred,  but  by  cufiom  he  may  dofo.  But  the 
chufing  of  con  (tables  and  other  officers  for  the  hundred  out  of 
the  leet  of  Wincaunton,  may  be  out  of  the  leet.  3  Keb.  197; 
pi.  44.  and  230,  231.  pi,  47.  Mich.  25  Car.  a.  B.  R.  thp 
King  v.  King. 
In  aH  leets        20.  In  a  presentment  in  a  leet  it  is  not  neceffary  to  fheW 
*}*?*?%     coment  nor  quo  jure,  the  Court  is  held.  1  Salk.  200*  the  King 
&&tent.      v.uilbert.  . 

fuch  a  day 

without  (hewing  their  authority.  But  it  had  been  a  good  obje&ion  not  to  (hew  authority  if  com* 

ftaat  pra&ice  hall  not  been  otherwifc.  aa  Mod.  4.  S.  C.  Pafieh.  3  W.  &  M. 

r  S89  ]  (u.  a)    Who  muft  appear  at  it. 

1 

I.  TpEMES  and  tenants  in  ancient  demefne  are  exempt  from 
*    leets  and  tourns.    Br*  Exemption,  pi.  13.  cites  the 
Regifter.  18 1. 

2.  In  debt  for  an  amerciament  in  a  leet,  the  cafe  was, 
that  the  Abbot  of  *A.  was  ftifed  of  the  hundred  of  H.  in  Berks, 
and  of  a  Uet  appendant  thereto  by  prefcription,  U  be  held  once 
a  year,  within  a  month  of  Eafter.  The  diflblution  was  found 
and  that  the  towns  of  (J.  and  N.  with  24  others  were  within 
the  hundred  and  leet,  and  that  King  Ed.  6.  granted  to  one 
£•  feveral  lands  in  N.  parcel  of  the  pojeffions  of  the  abbey  and 
granted  alfo  omnes  curias,  letas  &c.  &  amerciamenta  pramiffis 

in 
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'ft*  N9  petthten*  provenien.  &c.  and  that  the  faid  L.  and  lit 
beirs,  Jbould  hove  tot.  talia  &f  confmilia  curias,  Mas  &c.  amer- 
tiamtnta  &  hertditamenta  as  the  abbot  bad  infra  th?  faid  lands 
8cc.  and  afterwards  King  Ed.  6.  granted  the  hundred  and  the 
leet  to  one  O.  which  byfeveral  mefne  conveyances  came  to  the  Lord 
If  orris,  tbt*  now  plaintiff*,  and  that  B.  the  defendant  claimed 
wider  L.  and  that  be  was  an  inhabitant  in  N.  and  being  fum- 
moned  to  be  at  the  leet,  be  made  default  and  was  amerced  to  40/. 
for  which  the  aclion  was  brought ;  adjudged,  that  L.  bad  no 
leet  nor  amercement  by  this  grant,  neither  was  he  difcharged 
from  the  general  leet  of  the  hundred,  becaufe  the  leet  men- 
tioned in  this  grant  is  retrained  to  the  land  granted ;  for  it 
is  prsemiffis  in  N.  pertinen.  &  provenien.,  and  there  was  no 
fuch  leet  there  before  the  grant ;  for  the  -leet  which  the 
abbot  had,  and  which  came  to  the  king  upon  the  diflblutton 
wai  appendant  to  the  hundred  and  did  not  belong  to  the 
lands  granted  to  L.  and  as  to  the  2d  claufe  L.  could  not 
have  the  like  leet  as  the  abbot  had,  for  when  eadem  mat- 
be  had  and  the  party  has  words  to  have  eadem,  he  fhall 
never  have  coufimiiia:  for  eadem  remains  in  the  king,  and  if 
the  king  has  a  leet  no  man  can  have  a  leet  in  the  fame  place, 
becaufe  2  leets  cannot  be  in  one  place  infimul,  and  as  for  the 
word  amerciamentat  it  cannot  properly  be  faid  provfenien.  de 
praemiffis,  becaufe  they  do  not  iffue  out  of  land  but  by 
reafon  of  an  offence  in  another  place  where  the  leet  is  held, 
and  the  amerciamenta  in  the  grant  to  L.  are  reftrained  infra 
terras  in  the  grant,  and  the  abbot  had  no  leet  infra  the 
lands  granted  to  L.  but  infra  that  and  other  lands  iptirely. 
Mo.  426.  pi.  595#  Hill*  28  Eliz.  B.   R.  Lord  Norris  v. 

Barrett* 

3«  Ecclefiaftilal  perfons  are  exempted  by  the  Statute  of 
Marlebridge  cap.  ic.  52  H.  3,  from  appearing  at  tjie  fherifF's 
tourns,  and  confequently  at  leets  which  are  derived  out  of  the 
toums.  And  if  they  fhould  be  diftrained  for  any  amercia- 
ment &c.  for  not  appearing  in  the  leet,  they  have  a  writ 
upon  the  ftatute  by  way  of  privilege.  Arg.  8  Mod.  297. 
Trin.  10  Geo.  i.  in  the  Exchequer  in  Morgan's  Cafe. 

4.  Perfons  exempted  by  the  common  law,  are  fuch  as 
infants  under  12  and  women  ice.  per  Cur.  8  Mod.  300.  Trin. 
10  Geo.  I.  in  the  Exchequer  in  Morgan's  Cafe. 

(X)     The  Juri/diMon  [of  the  Leet.]  [  590 

£1.  T7IDE  tfce  Statute  of  18  Ed.  8.  which  Ihews  of  what 
*    things  a  leet  hath  conusance.] 

J [2.  They  have  power  to  hold  plea  ot  all  treafons  and  felonies,    #  Br.  Leet 
tdes  the  death  of  a  man,  and  rape  of  a  woman.  *  7  H.  6.  22.  s!c!&&p? 
b.  <f  9  H.  6. 44.  b.]  by  CotteV.  * 

more.       » 
Titzh.  Leet  pL  xo.  cites  S.  C.  &  S.  P.  of  peUy  treafon  and  felony,  but  not  of  rape,  or  the  death 
•fa  man* 

fBr. 


V 
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■f  Br,  Leet  pi.  a»  cite*  S.  fci  4  S.  P.  Bf.  Leet  pi.  a6  cite*  aa  E.  4.  »i.  &  &  a)  td  (fee  eft* 

Quiring  of  all,  felonies  at  common  law,  becaufe  they  are  the  king's  Courts.  •  Ka'pe  is  not 

now  enquirablc  in  the  leet,  for  though  it  was  felony  at  the  common  law,  yet  the  nature  of  the 
offence  being  charged  to  be  nd  felony  by  W.  1.  cap.  'when  another  aft  nude  it  felony  again, 
yet  could  not  the  lect  enquire  thereof  a*  a  felody.  a  Inft.  81  • 

Br.  Leet,  r~  They  have  power  to  enquire  ofiteafon,  as  of  the  forging 

pi.  2.  citea       rJrtr  o    a     .  ,    u  i  00 

S.c.&s.p.«/  falf€  »**»  9  H*  6*  44-  b-J 

per  Babington*  Ch.  J. 

•  Br.  Leet,  r^  So  they  miy  enquire  6(  high-ireafon  ddrie  to  ike  king 
S.  c.' Clte*    Wmfelf.  9  H.  6.  44.  b.  quaere  f  10  H*  6.  7,] 

+  Fitzh. 
ley  pi.  .5.  cites  S.  C.  ot  Treafon.  Br.  Ley-gager  pi.  gc>.  cites  S.  C.  df  TYeaTon  [but  ad 

mention  of  the  word  (high)]  and  Brooke  fays  it  Teems,  that  of  petty  treafon  hejmay  raqjuire  bat 
not  of  high  treafon* 

Jitak  Ley.       [£.  They  have  power  to  enquire  otfibny.  10  rf,  6.  7,} 

pi.  5.  cites 

S.  C» Br.  Ley-gager,  pl»  99.  cites  S.  C* 

S.  c.  at  tit.  •  [6.  A  man  cannot  be  amerced  in  a  leet  for  JUrchatging  a 
(of'TV      common,  for  that  this   concerns  a  private  intereft,  ami  not 

— .'fin     the  publick ;  for  this  Court  is  for  royal  jtt/tiat  and  not  for 

Leet  pi.  30.  private  matters.      M%   12  Ja.   B.  between  Bore  and  Stonerf 

ST.    *«»4g«i.] 

quaere  of 

pfefentment  of  opprcflion  of  common,  for  it  is  vefyufual  in  leets,  which  maybe  by  eilftora,  and 
nuifance  is  not  fiich  as  may  have  an  a&ion,  but  that  which  is  fuch  ta  a  great  mtmber  of  people* 
as  flopping  of  a  way  or  not  repairing  of  a  bridge  Ate. 

A*  in  At*.  r».  They  may  enquire  of  commtn  nuifantes  'done  to  the 
£d  the       common  people.  9  H.  6.  45.] 

like,  and  in  *> 

the  wafte  places  though  the  lord  has  no  land  in  the  fame  vill.  Br.  Leet  pi.  a.  cites  S,  C; 
■  Br.  Leet  pi.  a6»  cites  ea  E.  4.  aa.  S»  P.  as  to  air  common  nuifance*  mMetd/ked, 

tua/hing  cr  dip  ting  of  gold  or  fiver,  [but  Brooke  fays  quaere  hide}  *  night-weUktrs  and  the 
like  but  not  of  clofc  broken,  becauie  this  is  particular,  but  ditch  not  {cowed  or  bridgt 

broken,  (hall  be  inquired  a  nuifance. So  of  robbery  which  is  a  common  nuifance. 

Mich,  aa  E.  4.  b  pi.  a.  The  fteward  of  the  leet  cannot  take  an  indictment  of  a  rob* 

bery  dent  owt  of  his  preeinS,  nor  of  the  death  of  a  man ;  for  this  belongs;  not  00  the  leet  ;  and 
if  he  does  the  lord  (hall  be  punUhed  for  contempt*  Br.  Leet  pL  18.  cites  41  AS.  30.  ■  ■■ 
And  Ibid.  pL  31.  cites  S.  C,  that  procefs  was  made  againft  the  lord  to  fine  him  and  hit 
fteward,  becaufe  the  fteward  took  an  indictment  in  the  leet  of  a  robbery  done  at  D.  whereas 
there  is  no  fuch  vill  m  that  county,  and  aifo  for  taking  an  indictment  of  the  death  ot  a  man, 

[__  -     -I  which  do  not  appertain  to  the  leet  and  fo  he  incroached  upon  the  king,  and  there- 
59       J  fbrc  the  juftices  of  B.  R.  would  not  arraign  the  party  on  this  indictment,  and  the 
lord  was  fined  40  s. 

*  Poph.  ao&  HilL  a  Car.  B.  R.  Whcelhorfe's  Cafe,  S.F. 

Ktah.  Ley.       [g.  They  have  power  to  enquire  of  all  maailer  of  affrays 

ftktr.  ™*  4H**>  w  H-  6-  7  J 

by  Newton* 

Br.  Ley-gager.  pi.  99.  cites  S.  C.  &  S.  P.  accordingly,  quod  fuit  conceflum.  '  An 
indidtaent  of  aflault  and  battery  found  in  a  leet  without  any  blood  fpilt  it  not  good*  D.  833. 
b.  a$4%  »  pL  14  Mich.  6  &  7  EUi.  3.  cites  13  £.  4.  to, 

[9.  They 
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[o.  They  haVte  conufance  of  JnwsV  And  +eer.     i%  H.  6.  riub- 

trbil  Lcet.pl.  a. 

T3*  DiJ  ckesS.  C. 

ScS.  P.  per  tot.  Cur. 

[10;  If  a  man-,  by  .rrafon  of  a  tenure,  ought  to  cleanfe  a    •  TMt 
tfii*a  next    the  high   ftreets,  and  does  [not]  cleanfe  it,  by  J^j^Vch. 
which  the  llreet  is  furrounded,  fo  that  the  people  cannot  *qE.  3. 
pafs ;  he   rtiay  be  amerced  in  the  leet  lor  it,  and   may-  be  2* »• thc 
awarded  to  bi  *  difirained  to   cleanfe  it.    <f  29  E.  3.  29,  JjjJ  £** 

Curia.]  fuch  point 

at  egf.  and 
fo  feems  to  be  mifprinted.  "f  A  diftrefs  is  incident  to  a  Court  Leet  of 

common  right,  Brownl.  36.  Anon.— Amercement  in  a  Court  Loet  for  not  /couring 
a  ditch  in  a  higktuay,  and  good,  and  refolved  the  party  may  be  punilhed  in  the  leet,  and  alio 
by  the  Statute  18  Eliz.  I.  for  diver fe  caufea.  Raym.  250.  HilL  30  &  31  Car.  a.  C.  B.  Stephen* 
V.  Haynes. 

[IX.  Tf  one  recohes  a  poor  man  to  be  his  tenant  in  a  town,  r-— A—- % 
who  is  charitable  to  the  town,  and  this  againfl  a  bye-law  made  by  aro1 '&**f  M 
the  town,  the  town  having  power  to  make  fuch  bye -laws,  this  is  w 

punifiiable  in  the  leet.     P.  8.  Ja.  in  Camera  Scaccarii  per  ^Vrfn# 
Curiam.]  7  jac.  s/p. 

and  feems 
to  be  S.  C.  by  euftom  fuch  a  bye-law  is  good  ;  but  by  Snig  and  Altham  clearly,  the  fteward  can* 
not  amerce  one  for  fuch  a  c  aufc  without  an  order  [or  bye-Taw]  with  a  pain  made  before. 

[12.  An  order  with  a  pain  may  be  made  by  the  fteward  of  A  fy*-&w 
a  leet  in  a  leet,  that  t.one  Jhali  receive  jmh  tenants  as  fliall  be  2jJ&^f 
chargeable  to  the  parilh.  P.  8  Ja.]  ^l.  per 

month  on 
every***  eoirhin  a  leet  that  Jkall  take  or  place  any  inmate  within  any  ho$ft  there,  without  giving 
fecurity  to  the  overfurs  of  the  parifh,  to  dif charge  the  parj/h ;  per  Hale  is  a  good  bye-law  and 

frequent  in  leet*.     Hard.  471.  Trin.  19  Car.  a.  in  Scacc.  Anon. -This  bye-law  was  made 

at  a  Court  Leet,  held  pro  rege  within  his  honour  of  Grafton,  and  this  fine  was  eftreated  into  the 
Exchequer,  and  proccft  iflued  to  levy  it.  Hale  Ch.  B  faid  it  was  hard  to  eftreat  the  fine  hither 
without  taking  the  ufual  remedy  for  it  by  diftrefs ;  and  to  extend  the  party's  lands  upon  it,  when 
perhaps  be  may  have  fomething  to  plead  to  it ;  as  chat  he  is  not  within  the  leet,  or  that  he  re- 
ceived no  inmate;  but  the  officers  of  the  Court  faid,  it  waa ufual  to  eftreat  fuch  fines  into  the  Ex- 
chequer when  they  belonged  to  the  kirg ;  otherwife  when  they  belong  to  fubjecls.  And  there- 
upon the  party  was  put  to  plead-    Hard.  47 1 .  pi-  6*. 

13*  A  presentment  was  in  a  leet,  that  J.  N,  had  inch  fed 
fuch  certain  lands*  which  ou%bt  to  lie  in  common  for  the  inha- 
bitants of  the  vill,  is  a  void  prefentment,  though  it  is  laid  to 
be  ad  documentum  inhabitantium ;  for  this  is  a  tort*  but  no 
nutpmce\  quod  nota  per  judicium;  for  the  feveral  parties 
may  in  this  cafe  have  their  action.  Br.  Leet,  pi.  30.  cites 
27  AIT.  6. 

14.  A  leet  has  power  to   amerce  a  man  for  a  nuifance,  For  an 
and  alfo  to  award  that  the  offender  Fe  diflrained  io  amend  it  \  amerce- 
per  Cur.  Br.  Leet,  pi.  35.  cites  29  L.  3.   28.  and  Fitzh.  "^^ 
Avowry,  265.  dred,  a 

man  may 
dijirain  the  eeafts  of  the  offender  in  any  place  zoithin  the  precinQ  of  the  leet  or  hundred.    Quod  nota, 

Br.  Leet,  pi.  *&  cites  a  H.  4.  34. A  leet  by  prefcriptioti  may  diftrain  for  r  _    n 

an  amercement,  and  the  lord  may  fell  the  diftrefs;  becaufe  the  king  may  do  fo,  and  L     5VA    J 

the  leet  is  the  king's,  though  the  lord  has  the  profits ;  for  all  jumce  is  in  the  king,  and  there- 

Vol.  VI.  Zz  fore 
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fore  the  courts  aod  gaols  in  towns  corporate  are  written  by  the  king  curia  noftra  &  g*°*« 

noftra  in  cudodia  veltia  exiflcnt.     Br.  Lect,  pi.  34.  cites  21  H.  7.  40. Br.  Prefcriptum, 

pi.  40.  cites  S.  C. Nota  pro  lege,  if  a  penalty  be  ft  on  a  man  in  a  lect  to  redr-fs a 

nuiftnee  by  fuck  a  day  fub  poena  10L  and  after  it  it  prefented  that  he  had  not  done  it*  and  that 
he  lha'l  forfeit  the  penalty,  this  is  a  good  prefentment,  and  the  pzn&liy  Jkall  not  be  otherwrfc 
ajfetred,  and  the  lord  Jaall  have  attion  nf  debt  clearly,  but  he  cannot  difr&i*  snd  mike 
avowry,  unleft  by  prefription  of  ufage  to  diftrain  and  make  avowry.  Br.  Lect,  pi.  37.  cite* 
23  H.8. 

It  belongs  15.  Lord  of  a  hundred  cannot  by  reafon  of  the  hundred  have 

bvrcafoknOS  waif  *  for  he  cannot  try  it  by  jury  5  for  he  cannot  compel 
of  theaie"t,  the  fuitcrs  to  be  fworn  ;  contra  in  a  leet  \  therefore  waif  belongs 
per  1  horp  to  it,  and  the  day  oftbe  leet  is  the  kings,  and  the  lord  it  only  bis 
and  M.     m;nijer  for  the  time.     Br.  Court  Baron,  pi.  2.  cites  44  E. 

nap.   i>r.  •/         J 

Leet,  pi.  5.    3-   J9* 

cites  S.  C.  » 

•—Br.  Eftray,  pi.  a.  cites  S.  C# 

Fitzh.  x6.  The   bailiffs    of  St.  Alban's  by  certiorari  in  banco 

^Tdtes*  removed  three  prifoners  into  B.  R.  whereof  rA<?  one  was  indited  in  , 
S.  C.  '  C*  arother  county,  and  therefore  was  jent  to  the  Marjhalfia,  and  the 
other s-  were  ftnt  back*  becauje  nothing  was  again/i  them  in  banco, 
nor  were  they  indicte d,  and  leet  may  inquire  of  felony,  but 
\i  f uf peeled  perfons  are  taken  and  not  indicledt  they  cannot  deliver 
them,  but  theyjhall  be  delivered  before  jujlices  of  deliverance  by 
proclamation,  and  though  the  leet  may  enquire  of  felons,  yet  they 
cannot  arraign  them.  Br.  Oorone,  pi.  23.  ekes  8H.  4.  1 8. 

1 7.  Leet  may  inquire  of  corrupt  victuals.    Br.  Leet,  pi.  I. 

cites  9  H.  6.. 53.  m 

Br.  Leet,  18.  Jndidtment  taken  in  a  leet  is  as  well  as  in  B.  R.  of 

P1-  &'f%*  things"  touching  the  juriidi&ion    of  the  leet,    and    it    may 

S.C.&S.P.  cQmmh  a  man  tQpr;j0fh  andafefs  a  fine,  quod  conceffum  fuit, 

quod  nota.     Br.  Ley  Gager,  pi.  99.  cites  10  H.  6.  7. 
Br.  Leet,  19.  Nota  that  things  given  by  Statute  as  rape,  putting  out 

t'c6*fp  *JiS*  cu^'lngout  of  tongues  and  the  like,  which  are  made  felony  by 
— Fu*h7  ftatute,  thofe  (hall  not  be  Inquired  in  theleet,  nor  any  others 
Tournof  but  thofe  which  are  felony  at  the  common  law,  and  the  others 
Sheriff,  are  voj(j  prefentments ;  for  coram  non  judi.ee.  Br.  Prefent- 
s.cf oS.".  rnents  in  Courts,  pi.  21.  cites  22  E.  4.  22. 

the  opinion  of  the  whole  Court. Jenk.  tit.  pi.  43-  »nd  T39-  P1-  *5'  S\P-  "nj«f*  lh* 

ftatute  which  creates  the  offence,  gives  them  power. Br.  Indkhneut,  jrt.  «8.  cites  6H7.4. 

S.  P. Br.  Lcct,  pi.  22.  citciS.  C.  &S.  P.  and  that  the  law  is  the  iamc  of  labourers  and 

artificers. 

Br.  Pre-  20.  A  leet  may  make  bye-laws  to  bind  themfelves.     Br. 

fcription        Leet?   pL  3       cites  2I  H.  7.  40. 

I <T  21.  It  was  adjudged,  that  pound- breach  is  not  inquirable  in 

a  leet,  becaufe  it  is  not  a  common  nuifance.  But  Rhodes 
faid,  that  exceffive  tollh  inquirahle  there.  4  Le.  12.  pi.  46. 
Patch.  27  E!iz.  C.  B.  Sanderfon's  Cafe. 

22.  Court  Leet  cannot  amerce  for  leaving  his  gates  opcn>  ad 
nocumentum  inhabitantium.     Mo.   356.  pi.  484.  Trin.  36 

tliz.  Evinoton  v.  Brimfton. 

23.  In 


Court  Iter*  %S92 

23.  In  replevin  the  defendant  made  conufance  as  bailiff  to 
G.  for  that  he  had  a  leet  within  his  manor  of  D.  and  that  the 
plaintiff  was  amerced  at  fuch  a  Court,  for  putting  his  geefe 
upon  the  common  there,  and  for  that  amerciament  he  diftrained; 
but  the  Court  held,  that  this  was  not  an  article  inquirable  in 
a  leet,  or  punifhable  there,  and  therefore  the  plaintiff  had 
judgment.  Cro.  Eliz.  448-  ph  14.  Mich.  37  &  38  Eliz. 
C.  B.  Wormleighton  v.  Burton. 

24.  If  a  man  he  hindered  to  go,  in  a  common  highway  y  or  if  a  [    593    ] 
ditch  he  made  athwart  that  way  Jo  as  he  cannot  go,  it  is  prefenta*  5  **p.  73 
ble  in  this  Court.    Co.  Litt.  56.  a.  the  end  of 

25.  In  ancient  times  the  "king's  Courts,*  and  efpecially  the  the  Cafe, 
leets,  had  power  to  inquire  or,  pnd  punifh  fornication  and 
adultery  by  the  name  of  Letherwite.  2  inft.  488. 

26.  Jurors  in  leets  may  inquire  of  inmates  by  31  Eliz.' 
cap.  7.  par.  3.  2  Inft.  738. 

27.  Leet  and  tourn  cannot  inquire  of  private  trefpaffes:  At* private 
Jenk.  138.  pi.  85.  'J™!. 

?  •*        *  •*  which  is  do 

terror  to  the  people.    4  Hawk.  PLC.  cap.  63,  f.  1. 

28.  A  raikr  and  fower  of  difcord  zmongR  neighbours  Is  pre-  See  tit. 
fentable  in  a  leet.     Hob.  246,  247,  pi.  313.  Mich.  16  Jac/  *ohibitioa 
Smith  v.  Pannel,  .  s.c.aul* 

the  notes  there. 

29.  Debt  was  brought  for  40s.  impofed  on  the  defendant 
at. a  Court  Leet  of  the  plaintiffs  for  a  contempt  committed  there  ; 
which  was,  that  he  put  on  his  hat  in  the  Court,  and  teing 
admonifhed  by  the  fteward  for  fo  doing,  he  replied,  vis. 
I  do  not  value  what  you  do.  It  was  adjudged  for  the 
plaintiff,  Raym.  68.  Hill..  14  &  15  Car.  2.  B.  R.  Bathurft 
v.  Cox. 

30.  The  bailiff  of  t  Weftminfter  had  levied  money  upon  K«ym.  1,54. 
feveral  perfons  upon  preferments  in  the  leet  there  for  ufing  £non,hS■  £* 
trades  nit  having  been  apprentices ;  and  upon  complaint  made  the'dc tend- 
of  this  again  ft  B.  it  was  agreed,  per  Cur.  that   the  Statute  ambatiirr 

5  Eliz;  does  not  give  the  leet  any  power  to  proceed  there-  £^hlwh "ld 
upon,  and  directed  that  thofe  aliens  that  fo  ufe  trades  not  haie'ie^cd 
having  been  apprentices  (hall  be  prefented  at  the  feffions  or  4°s*amonth 
in  B.R.  Sid,  289.  pi.  4.  Trin.  18  Car.  2.  B.  R.  Amy  v.  uP°*th«» 
iiennet.  their  re* 

moving  the 
Mtfentsienta  by  certiorari,  it  «M  debated  if  the  leet  had  conufance  of  fuck  things  by  the  laft 
ciaufeio  Sutute  31  Eliz.  cap.  $.  and  it  feems  not,  becaufe  the  offences  there  mentioned!  and 
tnc  Courts  Dull  be  expounded  reddendo  fingula  ftnguli*. 

31.  The  defendant  was  prefented  at   a  leet,  for  digging  The  leet 
coney-burrows,    and  breaking  the  foil  in   the  lord's   wajle\    it  can  only 
was  moved   to  quafh  it,    becauie   it    is   not  ad  commune  ^Vfv* 
iioctimentum.  Keeling  Ch.  J.  faid,  that  a  leet  cannot  amerce  \tyknce  not 
fo  any  thing  done  to  the  damage  of  the  lord ;  and  the.  pre-  JorapHva^ 

Z  %  i  '      fentmeht 
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»»*,  or        fenrment  was  quafhed.    Raym.  160.  Hill*  18  &  19  Car.  2, 

%*£     B.R.Ajrre'sCafe. 

rnagc  to 

the  lord,  which  though  it  may  be  prefented  for  the  information  of  the  lord,  yet  the  Court 

cannot  punifli  the  offender,     i  Saund.  435.  Hilh  19  &  20  Car.  2.  in  Cafe  of  the  King  v. 

Dickcnfon. 

One  cannot  be  amerced  in  a  leet  for  a  private  vuijaneet  but  may  for  a  pubiicfc ;  per  Curf 
r     12  Mod.  598.  Mich.  13  W.  3.  Gwin  v.  Thornboroujh* 

•  K<b.|67.  32.  By  two  juflices  Court  Leet  may,  by  cu  flora,  make 
adiudgedac-  he'^aWi  touching  common  though  not  originally;  but  per 
cordingiy.  Tirrel  J,  leets  have  to  do  only  with  the  peace,  and  if  a  leet 
may  make  a  bye-lav?  as  to  common,  then  the  leet  may 
make  one  bye- law  and  the  Court  baron  another,  and  it  can-? 
not  be  known  which  is  to  be  obeyed,  ^nd  as  to  the  cafes  put 
on  the  other  fide,  they  muft  be  underftood  where  a  Court 
Leet  and  Court  Baron  are  held  together.  But  per  Wild 
and  Archer  juflices  againft  Tyrrel  judgment  was  given  that 
the  bye-law  was  good.  Cart/  179.  t^il.  iS  &  19  Car.  2« 
C.  B.  The.  Earl  of  Exeter  v.  Smith* 

[  594*  1  33*  *n  tre0>af8  f°r  breaking  his  houfe  arid  taking  away 
filver  cup,  the  defendant  jujlifitd  for a  fine  of  5I.  impofed  by 
tbe  Jteward  of  the  Let  for  contemptuous  words  fpo  ken  to  tbefteward 
in  the  Court  Leet,  ipfo  tunc  jujicialiter  fedente,  (viz.)  that 
the  houfe  in  which  the  Court  was  held,  was  the  houfe  of 
the  Mayor  of  Sudbury,  and  that  John  Skinner,  who,  then 
^  and  there  being  prefent,  has  more  rrght  ro  be  there  than 

the  fteward,  and  if  he  was  Mayor  of  Sudbury  he  could  not 
fufier  the  Court  tq-be  held  there.  The  plaintiff"  replied, 
that  the  faid  houfe  was  the  town-hall  of  that  borough,  and 
that  Skinner  was  then  mayor  of  the  faid  borough,  and  the 
plaintiff  a  free  burgefs  thereof,  and  that  he  quiete  &  pacific? 
fpoke  the  words.  Upon  a  demurrer  the  plaintiff  haJ  judg- 
ment, per.  tot.  Cur.  For  no  fnch  fine  ought  to  be  impofed 
for  the  faUl  words.  2  Jq«  229.  Mich*  34-  Car.  2.  B.  R.  Ber> 
rington  y.  Brooks, 

34.  Leet  cannot  amerce  for  a  private  nuiiance,  but  may  for 
a  pohlick.  Per  Cur.  12  Mod.  598.Mici>»  13  W.  3,  Gwin  v, 
Thornborought 

( Y)     Collateral  Authority  of  the  Leet. 

pr.  leet,      [i.lFa  man  be  riding  there,  when  «  Jest  is,  thejfewro^ 
^.  *4.  citea         1  for  wani  of  other sy  may  compel  bhn  to  be  fwonu     j  H, 

by  Newton  "•    *3*J 

j. •  _. 

Ibid.  pi.  14.  cites  2  H.  7. 15.  S.  P.  by  Fineux.  He  may  fwear  a  ftranger  there.    Br.  Leet, 

pi,  ao.  cites  3  H.  7.  4.  Fairfax  J.  For  it  ia  for  the  king1*  advaaQage. * 

B*  Leet,  [2.  If  the   bailiff  of  the   Court,   or  other  officer*  will 

gl  14.  citea  xff  mfo   m  p^i  ft  inquire  fccc.  upon  the  command  of  tkt 

'     l     '     '  Jfieward) 
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Jtrutarf,  $r  will  not  perform  bis  duty,  he  may  be  fined.  7  H.  Br.  Debt, 

6.  12.  b.l  pi.  85.  cite* 

S.  C.  and 
that  the  lord  brought  a&ion  of  debt,  and  the  defendant  demurred.     Quaere.     ■  &  Rep  38. 

b.  S.  C.  cited  per  Cur.  and  affirmed.  See  tit.  Amercement  (U)  pL  1.  S.  C.  and  (T)  pi,  a* 

S.  C  and  the  note*  there. 

[3,  So  he  may  be  command* d  to  do  it  upon  a  pain,  and  if  he  does  Scc  pi*  *• 
not  do  it,  he  Audi  lofe  the  pain.  7  H.  6,  12.  b.]  no*c*e 

[4,  If  the  petit  12  niake  afalfe  prefentment,  and  this  is  found  &•  Cut 
falfe  by  the  grand  inqueft,  yet  the  petit  12  Jhall not  be  amerced.  Sea^C.*" 

9  H.  6.  44.  b.]  and  fuch  a 

cuftom  to 
amerce  them  being  alledged,  the  whole  Court  held  it  do  cuftom  but  extortion ;  for  the  verdig 
of  one  ta  it-  intended  in  law  to  be  as  good  as  the  verdid  of  •another  ia,  but  had  the  cuftom  been 
of  concealments  it  had  been  good.*-  •-  Fitxh.  Cuftom,  pi  1.  S.  C.  and  fuch  cuftom  ia  a^ainft  com- 
mon right,  but  it  is  ufual  to  amerce  them  if  they  conceal  any  thing  wiuch  they  ought  tp  prefcut, 
and  thia  may  lie  in  cuftom, 

[5.  If  a  man  be  amerced  in  a  leet,  he  ought  to  be  amerced  Hob.  rag. 
to  a  certain  fum,   as  ios.  20s.  or  other  certain  fum,    and  ^jf6' 
ought  net  to  be  amerced  in  general,  and  after  affcered  to  a  jtc.  s.  c. 

certain  /urn;  for  the  amercement  ought  to  be  certain,    and   it An 

ought  after  to  be  ofeered  and  mitigated  by  others.     Hobart*s  j^c«*«* 
of  Reports  173.  between  fVtlton  and  Hardingbam.]  L#  Court 

•  *  * 

Leet  for  a* 
offence  prefented  need  not  be  affeered,  and  Hob.  139,  waa  denied  by  Holt  Ch.  J.  Show* 
fa.  Mich.  1  W.  Jc  M.  in  Cafe  of  Matthews,  v.  Carp.— See  tit.  Amercement.  (£}  and  (GJ. 

6.  A  fteward  in  a  leet  may  affefs  a  fine  on  a  titbhfman  Br.  Ley- 
tubo  will  not  prefent%  and  if  the  lord  brings  debt  thfeeot  the  g»gerpl-99» 
defendant  cannot  wage  his  law ;  becaufe  the  leet  is  a  Court  ^^in*. 
pf  record.  Br.  Leet  pi.  36.  cites  10  H.  6.  7.  iy.— s.  a 

cited  and 
•greed  per  tot.  Cur.  8  Rep.  38.  b. 

7.  A  cdmmon  perfon  who  has  a  leet  may  fell  the  diftrefs  as 
the  king  may  ;  for  the  Court  is  the  king's  though  a.  com* 
mon  perfon  has  it.  B.  Leet  pi.  20.  cites  3  H.  7.  4.  by 
Fairfax  J. 

8*  If  any  contempt  or  difturbancq  tp  the  Court  be  committed 
in  any  Court  of  record,  the  jtidges  may  impofe  a  reafonable 
fine  on  the  offenders,  and  a  leet  is  a  Court  of  record,  and 
fhefletvard  is  judge  there,  and  therefore  may  impofe  a  reafonable 
fine  on  any  fuch  offenders  for  an  offence  done  to  the  Court 
before  him.  As  if  the  bailiff  of  a  leet  refufes  to  execute  his 
office  th?  fteward  (hall  impofe  a  reafonable  fine  upon  him. 
Refolved  per  tot.  Cur.  8  Rep.  38.  b.  Trin.  30EI1Z.  C.  B. 
GrifleY's  Cafe. 

9.  If  any  mifbebaves  himfelf  in  the  leet  in  any  outrogiout 
fnemner,  the  fteward  may  commit  him,  per  Popham  Ch. 
J.  Ow*  117.  Pafch.  37  £lix.  in  Cafe  of  the  Earlof  Liacolu 
y.  Filher, 

10.  The 


S95  Coufct  JUef. 

Cro.E.£&i.       jq#  The  defendant  gave  the  plaintiff's  flewardthe  lie  openly 

and^lthe  tn  '**  ^et>  ^or  which  t^ie  ftew*rd  fct  a  fine  of  20  s.  upon  him. 
Court  held,  The  plaintiff -brought  debt  for  the  fine;  all  the  juftices  agreed 
that  for  upon  debate  between  them,  the  action  was  maintainable, 
iffh<r?n  by  becaufe  t^icy  are  words  of  contempt  in  a  Court  of  juftica 
thefteward  to  a  judge,  for  which  the  judge  might  fine  him.  Mo. 
debt  ties       470.  pi.  470.  Mich,  39  &  40  Eliz.   Lincoln  (Earl  of)  v, 

■without  a        TT:A»«f 

alledged  to 

aflefs  fuch  fines,  or  to  have  fucb  an  a&oo.     Wherefore  it  was  adjudged  for  the  plaintiff.  ■  ■ 

Ow.  113.  S.  C.  Gawdy  at  firft  held  that  the  a&ioa  would  not  lie ;  but  afterwards  changed  bU 
opinion,  and  the  plaintiff  had  judgment  to  recover. 

Br.  Leet,  ji.  The  fteward  in  the  leet  may  take  recognizances  for  keep- 

?LNV!!a!  ing  the  peace.  4  Inft.  263,  264.  cap.  54. 

12.  If  a  juror  fworn  to  inquire  for  the  king  be  arrefted, 
by  which  the  king's  Court  is  difturbed,  and  the  arreft 
made  by  an  officer  of  B.  R.  upon  affidavit  thereof  B.  R. 
will  grant  an  attachment \  hut  denied  it  again  ft  fuch  arreft 
made  by  officers  of  the  marches  of  Wales.  But  they  advifed 
to  file  an  information  againji  the  officer,  for  this  difturbance  tQ 
the  leet,  Lat.  198.  Trin.  3  Car.  Anon, 

£  596  ]    0^  2)  r  Where  the  Court  is  not  held,  what  i§ 

to  be  done, 

i.'TPHE  portreeve  of  Yeovil  in  the  county  of  Somerfet 
***  was  vfually  eUcled  to  continue  in  his  office  for  a  year%  and 
at  the  end  of  the  year  a  new  one  to  he  chofen  and  fworn  in  the 
leet  by  the  fteward  of  Sir  Edward  Phillips,  lord  of  the 
manor,  which  on  fome  difcord  with  Sir  Edward  was  rfufed 
to  be  done,  and  thereupon  procefs  was  awarded  out  of  B*  R. 
commanding  the  oath  to  be  tendered  to  the  portreeve ;  for  B.  R. 
is  the  fopreme  Court  which  ought  to  do  juftice  to  all  the 
king's  fubjecls,  %  Roll.  Rej.  8a.  Patch.  17  jac.  B.  R.  the) 
Portreeve  of  Yeovill's  Cafe. 

(Y.  3)    Preferments. 
How  they  muft  be. 

I.  PRESENTMENTS  in  Ieets*H£ifr  to  he  certain %  and /hew 
**■  at  what  plate  the  nuifance  was  made,  and  to  fay  infra 
jurifdiftionem  httjus  curia  ;  for  it  is  the  declaration  of  the  King, 
which  ought  to  be  good  to  every  common  intent,  as  it  is 
faid  elfewhere;  ana1  if  it  be  a  nuifance  to  other  land  they 
ought  to  fay  certainly  where  th«  nuifance  is  Sec.  and  where* 
the  land  lies,  to  which  the  nuifance  is  done.  Br,  Leet, 
5I.  33.  cites  5  H.  7.  3. 
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i.  Th  every  pfefentment  of  a  nut/ana  iri  a  Clou  ft  Leet  itf 
rnuft  be  mentioned  to  be  ad  nocumentum  ligeorum  domini  regis  ; 
and  the  averring  hi  „a&ion  of  debt  brought  for  the  pain 
aflefled,  that  it  was  ad  commune  nocumentum  is  not  fufEcient ; 
for  it  muft  be  in  the  prefentment  which  is  the  charge,  and  the 
omitting  it  is  a  fault  incurable.  Cro,  J,  382.  pi.  10.  Mich. 
13  Jac.  B.  R.  in  Cafe  of  Prat  v.  Steam. 

3.  Juratores  pro  domino  rege  &  domino  menerii  &  tenen- 
tibus  prefented  the  defendant  for  ere  fling  a  glafsrhoufe  &c.  ad 
magnum  nocumentum ;  it  was  qu allied  ;  for  though  it  is  good 
for  the  king  and  the  lord  of  the  manor  leets  being  granted  to 
the  lords  as  derived  out  of  the  torn,  and  as  for  tenentibus,  it 
is  only  furplufage,  yet  this  prefentment  is  ill,  becaufe  it  is 
not  faid  ad  commune  nocumentum.  1  Vent.  26.  Pafch.  2 1  Car.  2* 
B.  R.  Anon. 

7.  The  defendant  was  prefented  and  fined  in  a  leet  for  *  Sta*d* 
refufing  the  office  of  a  conftable  ;  it  was  moved  to  quafh  it,  ku?i  Cafe, 
becaufe  it  exprffed  the' Court  to  be  held 'infra  unum  menjem  fanfii  S.  C.  the 
AficbaeltSy  viz.  12  November,  which  is  above  a  month  after  Prefcm" 
Michaelmas,  and  it  is  neceflfcry  to  fet  down  the  precife  day,  quafheTper 
.  for  it  may  elfe  be  on  a  Sunday,  and  yet  within  a  month  after  tot.  Cur. 
Michaelmas,  and  for  this  catife  it  was  quafhed.     Vent.  107.  ~~*  K?b"e 
Hill.  22  &  23  Car.  2..  14.  R.  Dacon's  Cafe.  Ihl'^t 

Dakin  S.  C. 
and  for  that  reafon  the  prefentment  was  quafhed ;  and  the  prefentroen?was  alfo  tent.  18.  Nov. 
per  adjornaracntuxn  prscdi&um,  whereas  no  adjournment  was  mentioned  before  to  be  entered, 
and  this  was  alio  held  ill. 

(Y.  4)     Prefentments  in  Leets,  and  things  done  [  597  ] 

there. 
Pleadings  in  General. 

i.T^rOTA,  that  prefentments  in  leets,  which  touch  frank- 
*^*    tenement \  or  bind  the  franc  hi fe,  Jball  be  t  raver 'fable ;  but 
contrary  of  other  prefentments  in  leets.    Br.  Leet,  ph  27. 
cites  45  E.  3.  8. 

2.  Trefpais  upon  the  cafp,  the  plaintiff'  prescribed  to  have 
leet  in  Z).  with  all  the  profits  thereof,  and  that  the  defendant  had 
diflurbed  thejlnvard  of  the  plaintiff  to  hold  leet  there  &c.  and  the 
defendant  Jaid9  that  the  plaintiff  had  leet  thete  femel  in  anno, 
fcil.  fuch  a  day  after  Eofler,  and  that  the  defendant  has  leet  "then 
femel  in  anho9  that  is  to  fay,  fuch  a  day  after  Michaelmas,  and 
that  the  plaintiff  gave  warning  to  the  defendant  1 5  days  before  the 
leet,  and  that  bis  bailiff  Jhould  be  with  him  if  he  would,  and  that 
hejhould  have  the  moiety  of  the  profits  of  the  leet  of  the  plaintiff,  . 
and  if  he  held  his  leet  in  other  manner ,  that  the  defendant  had  ufed 
to  dtfturb  &c.  and  that  the  plaintiff  did  not  give  warning  by  15 
days,  by  which  he  diflurbed  him  to  hold  the  leet,  prout  ei  benp 
licuit.     Per   Prifot  the  defendant  ought  to  traverfe  abfque 

hoc, 
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hoc,  that  h#  and  his  predeceflors  ought  to  have  the  entire" 
profils  prout,  and  by  him  the  plaintiff  may  maintain,  that  he 
and  his  predeceflors  have  had  Jeet  by  jeaionable  warning  of 
tHre*  or  four  days,  abfque  hoc,*  that  it  has  been  ufual  to 
warn  by  15  'days  prout  &c.  by  which  Laicon  faid  as  above, 
abfque  hoc,  that  the  plaintiff  has  had  the  entire  profits  of 
the  leet,  and  abfque  hoc,  that  he  has  ufed  to  hold  the  leet 
without  fpecial  warning  in  the  manner  as  wealledge.  Choke 
faid,  the  warning  is  not  alledged  by  us*  Mbyle  faid,  there* 
fore  it  feems  that  the  fecond  traverfe  is  void,  et  adjornatur. 
Br.  Traverfe  per  &c.  pi.  158.  cites  38  H.  6.  16. 

3.  If  plea  be  removed  into  B.  R*  of which  they  cannot  bold  flea 

asformedon  &fc.  yet  there  they  /hell  hold  flea  therein^  as  the 

Court  where  it  ought  to  he  brought  Jhould  do,  and  fhali  make 

procefs  per  grand  cape  &  petit  cape,  and  otherwife,  as  the 

firft  Court  ought  to  do.     And  fo  if  a  thing  before  juftices  of 

peace  he   removed  before  them.     Per  Fineux  Ch.  J.     Br* 

jurifdi&iqn,  pi.  46.  cites  14  H.  7.  14. 

Br.Trtvert       4«  A  prefentment  in  the  leet  or  tourn,  after  the  day  of  the 

l«er  &c       prefentment,  binds  the  party  for  ever,  and  is  not  travtrfabli 

v}-  **S«       but  in  Cafes  that  touch  one*  s  freehold,  as  that  one  ought  to  cltaxfe 

^tc*    Br     the  highway  Csfr.  ratione  tenures  fu* ;  therefore  the  courfe  is  to 

Prefcntmcnt  remove  fuch  prefentment s  into  the  King's  Bench  by  a  certio- 

pi"c 5  alCS  rtfr,"»  w^ere  ^e  may  traverf€  them*     Finch's  Law  386*  8vo« 

2>.i*b.     cites  s  ^.7.3. 

pi  64.  Triii. 

s8  H.  8.  S.  P.  by  Shelly,  quod  Baldwin  conceflit.    But  Fitzherbert  faid,  thatBntton,  who  tt 

rood  authority,    fay*,   that  every  prefcntmcnt  is  travcrfablc  which  is  prefented  in  a  leet, 

and  alfo  in  the  tourn  of  the  (herin,  out  of  which  leets  were  originally  derived  &c. • 

5.  C.  as  to  Fiteherbert's  opinion  cited  Arg.    9  Mod.  138.——  All  preferments  maybe 

traverfed  cither  by  removing  them  into  B.  R.  or  in  an  a&ion.  In  trefpab  againil  the  bailiff  you 

cannot  traverfe  a  prefentment,  but  in  a  replevin  it  may  be  done,  and  it  will  not  be  fufHcient 

to  fay,  quod  prefentat.  fuit,  but  the  fa&  mull  be  fet  forth,  aud  this  action  is  to  try  the  right* 

but  the  other  only  to  recover  damages.    Trin.  5  Ann.  in  Cafe  of  Brook  v.  Huftler. 

I  Salk.  56.  $•  C.  but  S.  P.  docs  not  appear.  ix  Mod.  76,  S»  C.  but  S.  P.  does  not 

appear. 

•  5.  A  releafe  of  all  demands  doth  not  difcharge  a  man  of  his 
fuit  to  a  leet  by  reafon  of  bis  reftdeney,  becaufe  a  leet  is  the 
r  £gfj  "l  king's  Court  to  which  every  liege  fubje&  is  to  come  and 
perform  his  aliegiance  to  him.  And  alfo  becaufe  fuit  of 
Court  is  infeparalby  incident  to  a  Court  Leet,  which  can- 
not be  reieafed*  Brown],  186.  Trim  4  Jac.  in  Cafe  of  Tott 
v.  Ingram. 

6.  in  pleading  the  holdings*  Court y  it  muft  fay  the  place 
where  was  part  of  the  manor \  or  holden  of  it  at  leaft.  Hob.  56* 
Trin.  1 3  Jac.  in  Cafe  of  Fofter  v.  Jackfon. 
sa  Mod:  4.  7.  Upon  a  certiorari  to  remove  a  prefentment  at  a  leet  for 
Pafch.  3  anuifance;  eiceptifcn  was  taken,  that  the  leet  not  being  of 
the  *?"  common  right,  but  taken  out  of  the  tourn,  and  the  tourn  is 
it  had  been  of  common  right,  therefore  becaufe  it  is  not  Jbcwn  bewy  nor  by 
a  good         what  right  this  Court  was  held,  whether  by  patent  or  prefcriptiot9 

u^<not°n     it  »  not  SooJ  i  but  t,lc  Court  faid,  the  precedents  were  ali  fo, 

and 


mrm 


t" 


Com*  ieet. 
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Und  over-ruled  the  exception*  I  Salk.  200-  pi.  2.  The  King  toe*»n$ 

•    A  *r«-ii.     *  Authority, 

egamft  Gilbert.  ■  if  conftai 

*  pra&ice  had  not  been  otherwife* 

8.  In  debt  for  an  amercement  in  a  Court  for  not  doing 
fuit,  an  exception  was  taken  that  the  Court  being  uncertain 
when  it  will  be  held,  (that  is  where  the  lord  may  hold  it 
when  he  pleafes,)  a  particular  and  convenient  notice  ought  "to  be 
given,  when  and  where  the  Court  is  to  beheld,  and  cited  32 
or  22  E.  4.  27.  b.  28.  a.  3  Cro.  353/555*  556.  and  that  a 
general  notice  in  the  church  is  not  notice  to  incur  a  forfeiture, 
unlefs  a  particular  cuftom  for  it.  It  was  anfwered  that,  it  is 
found  that  due  notice  was  given,  and  this  the  judge  of  affife 
is  fuppofed  upon  the  evidence  to  diredl  the  jury.  But  Holt 
Ch.  J.  faid,  we  cannot  judge  of  the  notice,  becaufe  yon 
ought  to  have  Jhewed  particularly  y  that  he  was  fummoned  to 
the  Court  at  fuch  day  and  place  to  be  held.  Per  Powell,  J.  to. 
take  advantage  of  a  forfeiture  noticeftiovftd  beperfonal,  unlefs  a 
particular  cuftom  to.  the  contrary.  In  ancient  leets9  perfonal 
notice  perhaps  is  not  neceflary ;  but  notice  in  church  and 
market  may  be  well.  But  otherwife  where  it  is  not  an  ancient 
leet.     Adjornatur,  1 1  Mod.  76.  Brook  v.  Huftler. 

See  more  as  to  the  Jurifdi&ion  &c.  of  Court  Leets.4£itch.  i6# 
&c. — 4  Inft.  261.  cap.  54.— Prynn's  Animadv.  on  4  Inft» 

189.  i8o.~s*eTit.#mmemtitt» 
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